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LUCINDA  BRANDON,  Personally  and  as 

Administratrix  of  the  Estate  of  Alexander 

Brandon,  Deceased,  et  al.,  Plffs.  in  Err., 

▼. 

NEWTON  L.  ARD. 

Public  Lands  (J  80*)— Railwat  Land 
Grants  —  Withdrawal  from  Settle- 
ment. 

1.  The  withdrawal  from  sale,  pre-emption, 
or  settlement  of  lands  within  the  indemnity 
limits  of  the  railway  land  grant  act  of 
Harch  3,  1863  (12  Stat  at  L.  772),  which 
withdrawal  was  nnauthorized,  because  the 
road  had  not  then  been  definitely  located, 
does  not  prevent  a  homestead  claim  or  right 
from  attaching  to  such  land  before  definite 
location,  and  such  right  will  be  protected  as 
against  the  subsequent  selection  of  the  land 
by  the  railway  company. 

[Bd.  Note.— For  other  cases,  see  Public  Lands, 
Dec  Dig.  §  80.*] 

Judgment  (§  678*)— Res  Judicata— Par- 
ties. 

2.  A  homestead  claimant  whose  rights  at- 
tached before  any  interest  in  the  land  was 
•equired  by  a  railway  company  under  a 
eongressioual  grant  is  not  concluded  by  an 
adjudication  against  the  government  in  a 
suit  brought  by  it  to  cancel  certain  patents 
issued  to  the  railway  company,  including 
one  for  the  land  in  question,  to  which  suit 
he  was  not  made  a  party,  although  he  may 
have  been  an  active  member  of  a  Settlers' 
Protective  Association,  which  may  have  made 
such  representations  to,  and  brought  such 
facts  to  the  attention  of,  the  government, 
as  to  induce  the  government  to  bring  the 
suit 

PBd.  NotevFor  other  cases,  see  Judgment, 
0«t.  Dl»  i  UM;   Doe.  Dig.  i  878.*] 

[No.  24.] 

Sidmiitted  April  29,  1008.    Decided  October 
19,  1908. 

IN  ERROR  to  the  Supreme  Ck>urt  of  the 
State  of  Kansas  to  review  a  judgment 
whieh  aflirmed  a  Judgment  of  the  District 


Court  of  Allen  County,  in  that  state,  ia 
favor  of  defendant  in  an  action  of  eject- 
ment.    Affirmed. 

See  same  case  below,  74  Kan.  424,  118 
Am.  St.  Rep.  321,  87  Pac.  366. 

The  facts  are  stated  in  the  opinion. 

Messrs.  T.  A.  PoUook  and  L.  W.  Kep- 
linger  for  plaintiffs  in  error. 

Messrs.  Oscar  FOnst  and  Ewing,  Card, 
&  Qard  for  defendant  in  error. 

*Mr.  Justice  Harlan  delivered  the  opinion* 
o^  the  court: 

This  case  involves  the  title  to  a  tract  of 
land  in  Allen  county,  Kansas,  containing 
80  acres.  It  is  described  in  the  record  as 
the  northeast  quarter  of  section  11,  town- 
ship 26,  range  20,  and  will  hereafter  be  al- 
luded to  as  the  tract  in  section  11.  Ad- 
joining that  tract,  in  the  same  township, 
is  another  tract  of  80  acres  which  will  be 
hereafter  referred  to  as  the  tract  in  section 
2.  The  present  writ  of  error  does  not  in- 
volve the  title  to  the  tract  in  section  2,  but 
it  will  conduce  to  a  clear  understanding  of 
the  questions  raised  as  to  the  tract  in  sec^ 
tion  11  if  we  recall  certain  acts  of  Congress, 
as  well  as  the  proceedings  in  the  Land  De- 
partment and  the  litigation  that  arose  in 
the  state  and  Federal  courts  about  both 
tracts. 

By  an  act  of  March  8d,  1863,  chap.  98, 
Congress  granted  to  Kansas  every  alternate 
odd  section  of  public  lands,  for  10  sections 
in  width  on  each  side,  to  aid  in  the  con- 
struction of  railroads  and  branches,  as  fol- 
lows: First,  of  a  railroad  and  telegraph 
line  from  Leavenworth,  Kansas,  on  a  named  jj 
*route,  with  a  branch  to  the  southern  line  of* 
the  state  in  the  direction  of  Qalvestoa* 
Texas;  second,  of  a  railroad  from  Atchison, 
via  Topeka,  to  the  western  line  of  the  stats. 


•For  other  cases  see  same  toplo  A  §  kumbbb  In  Dee.  4k  Am.  Digs.  INT  to  date,  4k  Rep'r  Indexes 
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witli  a  branch  extending  to  a  named  point 
on  the  first-named  road;  one  of  the  roada 
becoming  eubsequently  known  as  the  Leaven- 
worth road,  and  the  other  as  the  Missouri- 
Kansas  road. 

After  making  the  grant  in  the  usual 
words,  the  act  proceeded:  "But  in  case  it 
shall  appear  that  the  United  States  have, 
when  the  limits  or  routes  of  said  road  and 
branches  are  definitely  fixed,  sold  any  sec- 
tion or  any  part  thereof,  granted  as  afore- 
said, or  that  the  right  of  pre-emption  or 
homestead  settlement  has  attached  to  the 
same,  or  that  the  same  has  been  reserved 
by  the  United  States  for  any  purpose  what- 
ever, then  it  shall  be  the  duty  of  the  Secre- 
taiy  of  the  Interior  to  cause  to  be  selected^ 
for  the  purposes  aforesaid,  from  the  public 
lands  of  the  United  States  nearest  to  tiers 
of  sections  above  specified,  so  much  land,  in 
alternate  sections  or  parts  of  sections,  desig- 
nated by  odd  numbers,  as  shall  be  equal  to 
such  lands  as  the  United  States  have  sold, 
reserved,  or  otherwise  appropriated,  or  to 
which  the  rights  of  pre-emption  or  home- 
stead settlements  have  attached  as  afore- 
said; which  lands,  thus  indicated  by  odd 
numbers  and  selected  by  direction  of  the  Sec^ 
retary  of  the  Interior,  as  aforesaid,  shall 
be  held  by  the  state  of  Kansas  for  the  use 
and  purpose  aforesaid:  Provided,  That  the 
land  to  be  so  selected  shall,  in  no  case,  be 
located  further  than  twenty  miles  from  the 
lines  of  said  road  and  branches.  .  .  /' 
12  Stot  at  L.  772. 

By  a  statute  passed  in  1864  Kansas  ac- 
cepted this  grant  upon  the  conditions  pre- 
scribed by  Congress,  and  the  Leavenworth 
and  the  Missouri-Kansas  companies  became 
entitled  to  claim  the  benefit  of  its  provisions 
as  to  the  lands  on  their  respective  routes. 

A  few  days  after  the  act  of  1863  was 
passed, — ^indeed,  before  the  state  had  form- 
ally accepted  the  benefit  of  its  provisions, 
— the  Senators  and  Representatives  from 
9  Kansas  requested  the  General  Land  Office 
r  to  withdraw  the  public  lands*along  the  speci- 
fied routes  of  the  railroads  and  branches 
proposed  to  be  constructed.  Pursuant  to 
that  request,  the  Commissioner  of  the  Land 
Office,  on  March  19th,  1863,— without  hav- 
ing received  any  map  of  general  route,  much 
less  of  definite  location, — sent  to  the  regis- 
ter and  receiver,  at  Humboldt,  Kansas,  a 
diagram  showing  the  probable  lines  of  the 
roads  and  their  respective  branches,  as  well 
as  the  10-mile  or  place  limits  on  each  side, 
and  directed  that  officer  to  "withhold  from 
ordinary  private  sale  or  location,  and  also 
from  pre-emption  and  homestead  .  .  . 
all  the  public  lands  in  your  [his]  district 
and  lying  within  the  10-mile  limits  are  [as] 
designated  in  said  diagram."  After  refer- 
ring to  the  aeU  of  1863  and  1854  [10  Stat 


at.  L.  244,  209,  ehaps.  143,  26]  (pre-emp- 
tion and  homestead  acts),  the  Commissionar 
proceeded:  "You  will,  therefore,  understand 
from  the  foregoing:  1st.  That  the  odd  sec- 
tions within  the  limits  of  said  railroads  and 
branches  are  absolutely  withdrawn  from 
sale,  pre-emption,  or  homestead  entry,  ex- 
cept so  far  as  inceptive  rights  may  have 
accrued  prior  to  the  receipt  by  you  of  this 
order.  .  .  .  This  order  will  take  effect 
from  the  date  of  its  reception  at  your  office, 
and  you  will  advise  this  office  of  the  precise 
time  it  may  be  received  by  you." 

The  order  of  withdrawal  was  approved  by 
the  Secretary  of  the  Interior  and  was  re- 
ceived at  the  local  office  May  5th,  1863. 

After  this  withdrawal.  Congress,  by  an 
act  approved  July  26th,  1866  (14  Stat  at 
L.  289,  chap.  270),  made  a  grant  of  lands 
to  Kansas  to  aid  in  the  construction  of  a 
southern  branch  of  the  Union  Pacific  Rail- 
way &  Telegraph  Company  from  Fort  Riley, 
Kansas,  down  the  valley  of  the  Neosho  river 
to  the  southern  line  of  Kansas.  This  act 
is  referred  to  in  the  record,  but  it  does  not 
seem  to  have  any  special  significance  in  the 
present  case.  Suffice  it  to  say,  that  it  con- 
tained provisions  substantially  like  those  in 
the  act  of  1863,  which  made  it  the  duty  of 
the  Secretaiy  of  the  Interior  to  select  for 
the  railroad  company  public  lands  nearest 
the  place  limits,  equal  to  such  amount  as 
the  United  States  appeared,  at  the  time  of 
the  definite  location  of  the  road,  to  have^ 
"sold,  reserved,  or 'otherwise  appropriated,* 
or  to  which  the  right  of  homestead  settle- 
ment or  pre-emption  has  attached." 

Under  date  of  April  30th,  1867,  the  Land 
Office  transmitted  to  the  local  land  office 
at  Humboldt,  Kansas,  a  map  of  the  actual 
location  of  the  railroad  for  which  the  grant 
was  made  by  Congress  in  the  act  of  1863. 
The  diagram  showed  the  10-mile  or  granted 
limits  of  that  road,  and  directed  the  with- 
holding from  sale  or  location,  pre-emption, 
or  homestead  entries,  all  the  odd  sections 
within  the  limits  of  20  miles  as  laid  down 
on  that  diagram. 

After  the  above  withdrawal, — which,  as 
we  have  stated,  was  made  in  1863  solely  at 
the  request  of  the  Kansas  Senators  and  Rep- 
resentatives,— Ard,  who  was  admittedly 
qualified  to  take  the  benefits  of  the  home- 
stead laws,  went  upon  the  above  two  tracts, 
in  June  1866,  intending,  in  good  faith,  to 
perfect  a  title  to  them  under  the  home- 
stead laws.  He  made  substantial  improve- 
ments upon  them,  and  in  July,  1866,  in 
the  accustomed  way,  made  a  homestead  ap- 
plication at  the  local  land  office  for  the  160 
acres  These  two  tracts  of  80  acres  each 
were  so  situated  that  they  could  have  been 
legally  embraced  in  one  homestead  entry. 
Ard's  application  was  denied  by  the  local 
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upon  the  groniid*  unoBg  othen»  that 
tiM  land  WM  within  the  place  or  granted 
limite  of  one  of  the  aided  roads.  At  that 
time  the  MiBsonri-EanBas  Ck>mpan7 — ^under 
whom  the  plaintiffs  in  error  claim — ^had  not 
filed  any  map  of  definite  location.  No  such 
map  was  filed  until  December  6th,  1866.  In 
the  epring  of  1867  Ard  did  further  work  on 
the  land,  building  a  houee  thereon,  and 
about  July  let  of  that  year  he  again  ap- 
plied at  the  local  land  office,  under  the  home- 
stead laws,  for  the  land.  This  application 
was  also  denied  on  the  same  grounds  as  were 
assigned  in  reference  to  his  original  ap- 
plication. In  1872  he  made  a  more  formal 
application,  but  was  again  repulsed  by  the 
Gommissioner  of  the  Land  (^ce.  Tet  he 
did  not  abandon  his  daim,  but  held  steadily 
to  the  purpose  of  obtaining  the  entire  160 
S  acres  imder  the  homestead  laws,  and  re- 
*  mained  in  open,  notorious  possession,*  as- 
■erting  his  right  to  the  land.  And  he  has 
eontinuously  occupied  the  land  ever  9inoe 
June,  1866. 

It  should  be  stated  in  this  oonneotion 
thaty  after  the  rejection  of  Ard's  original 
homestead  application  upon  the  mistaken 
ground  that  the  lands  were  within  the  place 
or  granted  limits  of  one  of  the  roads,  it 
was  ascertained  that  neither  of  the  tracts 
was  within  place  limits,  but  both  were  with- 
in the  overlapping  indemnity  limits  of  the 
respeetiTe  roads.  The  tract  in  section  11 
was  selected  as  indemnity  for  lands  lost 
Jointly  by  the  two  companies,  and  was  pat- 
ented by  the  state  to  the  Missouri-Kansas 
Company  on  May  19th,  1873.  The  company 
knew  when  it  selected  the  land  to  supply 
alleged  deficiencies  in  place  limits,  as  well 
as  when  it  took  the  patent  from  the  state, 
that  Ard  was  in  actual  possession,  claiming 
the  land  under  the  homestead  laws.  The 
tract  in  section  2  was  selected  by  the  same 
company  on  April  14th,  1873,  and  on  No- 
vember 3d,  1873,  it  received  a  patent  for  it 
directly  from  the  United  States. 

G.  H.  Pratt  having  purchased  from  the 
Missouri-Kansas  Company  the  tract  In  sec- 
tion 2,  and  Brandon  having  purchased  from 
the  same  company  the  tract  in  section  11, 
each  commenced  a  separate  action  of  eject- 
ment against  Ard  in  a  state  court.  Judg- 
ment went  against  Ard  in  each  case,  and  he 
was  also  unsuccessful  in  the  supreme  court 
of  Kansas.  Ard  v.  Pratt,  43  Kan.  419,  23 
Pac  646;  Ard  v.  Brandon,  43  Kan.  425,  23 
Pae.  648. 

Ard  then  brought  both  cases  here,  and 
the  judgments  were  reversed,  further  pro- 
ceedings being  ordered  to  be  taken  in  ac- 
cordance with  the  opinion  of  this  court. 
Ard  T.  Brandon,  166  U.  S.  637,  39  L.  ed. 
624,  15  Sup.  Ct  Rep.  406.  What  this  court 
•aid  bean  directly  upon  the  case  as  now 


presented.  Mr.  Justiee  Brewer,  deliveriiKg 
the  judgment  of  the  ooort^  referred  to  the 
teetimony — and  the  same  facts  appear  ia 
the  present  record — and  observed  that,  by 
reason  of  his  occupancy  and  improvement 
of  the  land  for  the  purpose  of  a  homestead, 
and  by  his  homestead  applicati(Hi,-^l  of 
which  was  prior  to  the  withdrawal  of  the 
lands  by  the  Land  Department^— Ard,  who 
had  admittedly  the  requisite  qualifications 
under  the  homestead  laws,  acquired  an  equi*^ 
Uble*right  to  the  land  that  could  not  be* 
displaced  by  the  wrongful  act  of  the  local 
land  office.  After  referring  to  the  case  of 
Shepley  t.  Cowan,  01  U.  S.  880,  338,  28 
L.ed.424,  427,  the  court  proceeded:  <<With- 
in  the  authority  of  that  case  we  think  the 
defendant  has  shown  an  equity  prior  to  all 
claims  of  the  railway  company.  He  had  a 
right  to  enter  the  land  as  a  homestead;  he 
pursued  the  course  of  procedure  prescribed 
by  the  statute;  he  made  out  a  formal  ap- 
plication for  th»  entry,  and  tendered  the 
requisite  fees,  and  the  application  and  the 
fees  were  rejected  by  the  officer  charged 
with  the  duty  of  reeei^ng  them, — and  wrong- 
fully rejected  by  him.  Such  wrongful  rejeo- 
tion  did  not  operate  to  deprive  defendant 
of  his  equitable  rights,  nor  did  he  forfeit 
or  lose  those  rights  because,  after  this 
wrongful  rejection,  he  followed  the  advice 
of  the  register  and  sought  in  another  way 
to  acquire  title  to  the  lands.  The  law  deals 
tenderly  with  one  who,  in  good  faith,  goes 
upon  the  public  lands,  with  a  view  of  mak- 
ing a  home  thereon.  If  he  does  all  that 
the  statute  prescribes  as  the  condition  of 
acquiring  rights,  the  law  protects  him  ia 
those  rights,  and  does  not  make  their  con- 
tinued existence  depend  alone  upon  the 
question  whether  or  no  he  takes  an  appeal 
from  an  adverse  decision  of  the  officers 
charged  with  the  duty  of  acting  upon  his 
application.  Tht  policy  of  the  Federal 
government  in  favor  of  settlers  upon  pub- 
lie  lands  has  been  liberal.  It  recogidses 
their  superior  equity  to  become  the  pur- 
chasers of  a  limited  extent  of  land,  com- 
prehending their  improvements,  over  that 
of  any  other  person.'  Clements  v.  Warner, 
24  How.  394,  397,  16  L.  ed.  695,  696.  There 
can  be  no  question  as  to  the  good  faith  of 
the  defendant.  He  went  upon  the  land  with 
the  view  of  making  it  his  home.  He  has 
occupied  it  ever  since.  He  did  all  that  was 
in  his  power  in  the  first  instance  to  secure 
•the  land  as  his  homestead.  That  he  failed 
was  not  his  fault;  it  came  through  the 
wrongful  action  of  one  of  the  officers  of 
the  government.'' 

Subsequently,  after  the  return  of  the 
above  cases  to  the  inferior  state  court,  Pratl» 
the  claimant  of  the  tract  in  section  2,  aban- 
doned his  ejectment  rait  against  Aid,  and 
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•  the^Uniied  States  brought  an  action  in  the 
United  States  circuit  court  for  Kansas 
against  the  Missouri-Kansas  Company  and 
either  railroad  companies  to  cancel  certain 
patents  that  had  been  issued  for  lands  in 
Allen  county,  Kansas,  including  the  one  is- 
sued to  the  Missouri-Kansas  Company  for 
the  tract  in  section  11.  United  States  y. 
Missouri,  K.  &  T.  R.  Co.  141  U.  S.  358,  35 
L.  ed.  766,  12  Sup.  Ct.  Rep.  13.  Brandon 
was  made  a  defendant  in  that  action  be- 
cause he  asserted  rights  in  lands  covered  by 
some  of  the  patents  sought  to  be  canceled. 
But  Ard  was  not  made  a  party,  although 
some  of  the  evidence  in  the  case  had  refer- 
ence to  the  tract  in  section  11,  as  well  as 
to  the  circumstances  under  which  he  occu- 
pied it.  That  action  was  brought  by  the 
Attorney  General  of  the  United  States  at 
the  request  of  the  Secretary  of  the  Inte- 
rior, who  proceeded  under  the  act  of  Con- 
gress of  March  3d,  1887  (24  Stat  at  L. 
566,  diap.  376,  U.  S.  Comp.  SUt.  1901,  p. 
1695).  That  act  directed  the  Secretary  "to 
immediately  adjust,  in  accordance  with  the 
decisions  of  the  Supreme  Court,  each  of  the 
railroad  land  grants  made  by  Congress  to 
aid  in  the  construction  of  railroads,  and 
heretofore  unadjusted."  In  that  action  the 
government  was  unsuccessful  in  both  the 
circuit  court  and  in  this  court,  but  not,  as 
we  shall  presently  see,  on  any  question 
determinative  of  the  issue  now  presented 
as  between  Brandon's  heirs  and  Ard. 

Later  on,  the  present  case,  so  far  as  it 
involved  the  title  to  section  11,  as  between 
Brandon  and  Ard,  was  again  heard  upon 
its  merits  in  the  state  court,  and  judgment 
went  in  favor  of  Ard.  That  judgment  was 
affirmed  by  the  supreme  court  of  Kansas, 
which  had  before  it  the  judgments  in  Ard 
V.  Brandon,  156  U.  S.  537,  39  L.  ed.  524,  15 
Sup.  Ct.  Rep.  406,  and  in  United  States  v. 
Missouri,  K.  &  T.  R.  Co.  supra. 

Subsequently,  after  the  decision  in  Ard 
▼.  Brandon,  156  U.  S.  537,  39  L.  ed.  524,  15 
Sup.  Ct.  Rep.  406,  Ard  renewed  his  applica- 
tion, under  the  homestead  laws,  for  both 
tracts.  Having  made  the  proper  proofs, 
and  paid  the  required  fees,  his  application 
was  approved  and  a  patent  issued  to  him 
by  the  United  States  on  October  17th,  1900, 
JJ  under  the  homestead  law  of  1862  and  the 

•  acts  ♦supplementary  thereto.  That  patent 
was  put  in  evidence  at  the  last  hearing  of 
this  cause  in  the  inferior  state  court  and 
was  part  of  the  record  in  this  case  when  it 
was  before  the  supreme  court  of  Kansas, 
whose  judgment  is  now  here  for  review. 

In  our  opinion  the  determination  of  the 
present  case  depends  upon  the  conclusions 
that  may  be  reached  on  two  questions. 

1.  We  cannot  give  to  the  withdrawal  from 
nle,  pre-emption,  or  settlement  of  the  lands 


upon  which  Ard  entered  in  1866  the  legal 
effect  which  the  plaintiffs  in  error  insist 
must  be  given  to  it.  It  is  conceded  that  the 
lands  were  not  within  the  place  or  granted 
limits  of  either  railroad,  but  were  within 
indemnity  limits.  According  to  the  deci- 
sions of  this  court,  they  were  therefore  open 
to  settlement  under  the  homestead  laws  up 
to  the  time  of  their  being  selected  to  sup- 
ply deficiencies  in  place  limits,  with  the 
approval  of  the  Secretary  of  the  Interior, 
after  the  filing  of  a  map  of  definite  location. 
The  withdrawal  of  them  from  sale  or  settle- 
ment, simply  at  the  request  of  Senators  and 
Representatives  from  Kansas,  prior  to  the 
definite  location  of  the  road,  and  before  they 
were  regularly  selected  to  supply  deficien- 
cies in  place  or  granted  limits,  was  with* 
out  authority  of  law.  Such  unauthorised 
withdrawal  did  not  stand  in  the  way  of  Ard, 
in  virtue  of  his  settlement  on  them  in  1866, 
under  the  then-existing  homestead  laws, 
from  acquiring  such  an  interest  in  the  lands 
as  would  be  protected  against  their  subse- 
quent selection  by  the  railroad  company.  The 
acts  of  Congress  cannot  be  construed  as  ac- 
tually granting  lands  to  which  had  attached, 
before  the  definite  location  of  the  road,  any 
claim  or  right  under  the  homestead  laws. 
A  claim  or  right  did  attach  to  these  lands 
in  favor  of  Ard  before  any  map  of  definite 
location  was  made  or  filed,  and  before  they 
were  selected  fox  the  railroad  company  to 
supply  alleged  deficiencies  in  place  limits. 
What  we  have  said  is  in  conformity  with 
numerous  decisions  of  this  court  cited  in 
the  margin.t  ^ 

*The  cases  cited  were   referred  to  in  a* 


tHewitt  v.  Schultz,  180  U.  S.  139,  45  L. 
ed.  463,  21  Sup.  Ct.  Rep.  309;  Nelson  r. 
Northern  P.  R.  Co.  188  U.  S.  109,  47  L.  ed 
406,  23  Sup.  Ct.  Rep.  302 ;  United  States  t. 
Northern  P.  R.  Co.  152  U.  S.  284,  296,  38 
L.  ed.  443,  448,  14  Sup.  Ct.  Rep.  698;  North- 
em  P.  R.  Co.  V.  Sanders,  166  U.  S.  620,  634, 
635,  41  L.  ed.  1139,  1144,  17  Sup.  Ct.  Rep. 
671;  Menotti  v.  Dillon,  167  U.  S.  703,  42 
L.  ed.  333,  17  Sup.  Ct.  Rep.  945;  United 
States  V.  Oregon  &  C.  R.  Co.  176  U.  S.  28, 
42,  44  L.  ed.  358,  364,  20  Sup.  Ct.  Rep. 
261;  St.  Paul  &  P.  R.  Co.  v.  Northern  P. 
R.  Co.  139  U.  S.  1,  5,  35  L.  ed.  77,  79,  11 
Sup.  Ct.  Rep.  389;  St.  Paul  &  S.  C.  R.  Co. 
V.  Winona  &  St.  P.  R.  Co.  112  U.  S.  720, 
723,  28  L.  ed.  872,  873,  5  Sup.  Ct.  Rep.  334; 
Missouri,  K.  &  T.  R.  Co.  v.  Kansas  P.  R. 
Co.  97  U.  S.  491,  501,  24  L.  ed.  1095,  1098; 
Cedar  Rapids  &  M.  River  R.  Co.  v.  Herring; 
110  U.  S.  27,  28,  28  L.  ed.  56,  57,  3  Sup. 
Ct.  Rep.  485;  Grinnell  ▼.  Chicago,  R.  I.  & 
P.  R.  Co.  103  U.  S.  739,  26  L.  ed.  456;  Kan- 
sas P.  R.  Co.  V.  Atchison,  T.  &  S.  F.  R.  Co. 
112  U.  S.  414,  28  L.  ed.  794,  5  Sup.  Ct. 
Rep.  208;  Wilcox  ▼.  Eastern  Oregon  Land 
Co.  176  U.  S.  61,  44  L.  ed.  368,  20  Sup.  Ct 
Rep.  269. 
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leeent  case  in  this  oourt, — Sjoli  v.  Dreschel, 
199  U.  S.  565,  50  L.  ed.  312,  26  Sup.  Ct. 
Rep.  154.  It  was  there  held  that  those 
cases  established,  among  other  propositions, 
the  following:  '^That  the  railroad  company 
will  not  acquire  a  vested  interest  in  par- 
ticular lands,  within  or  without  place  limits, 
merely  by  filing  a  map  of  general  route  and 
having  the  same  approved  by  the  Secretary 
of  the  Interior,  although,  upon  the  definite 
location  of  its  line  of  road  and  the  filing 
and  acceptance  of  a  map  thereof  in  the 
office  of  the  Commissioner  of  the  General 
Land  Office,  the  lands  within  primary  or 
place  limits,  not  theretofore  reserved,  sold, 
granted,  or  otherwise  disposed  of,  and  free 
from  pre-emption  or  other  claims  or  rights, 
become  segregated  from  the  public  domain, 
ftnd  no  rights  in  such  place  lands  will  at- 
tach in  favor  of  a  settler  or  occupant  who 
becomes  such  after  definite  location;  that 
BO  rights  to  lands  within  indemnity  limits 
will  attach  in  favor  of  the  railroad  com- 
pany until  after  selections  made  by  it  with 
the  approval  of  the  Secretary  of  the  In- 
terior; that  up  to  the  time  such  approval 
is  given,  lands  within  indemnity  limits, 
although  embraced  by  the  company's  list 
of  selections,  are  subject  to  be  disposed  of  by 
the  United  States  or  to  be  settled  upon  and 
occupied  under  the  pre-emption  and  home- 
stead laws  of  the  United  States;  and  that 
the  Secretary  of  the  Interior  has  no  au- 
thority to  withdraw  from  sale  or  settle- 
ment lands  that  are  within  indemnity  lim- 
its, which  have  not  been  previously  selected, 
with  his  approval,  to  supply  deficiencies 
within  the  place  limits  of  the  company's 

esroad.'* 

?  •It  is  true  that  the  cases  above  referred  to 
arose  under  acts  of  Congress  that  did  not 
relate  in  terms  to  grants  of  lands  to  the 
state  of  Kansas  to  aid  in  the  construction 
of  railroads.  But  they  are  none  the  less  in 
point  here;  for  the  provisions  in  them  as 
to  homestead  rights  attaching  prior  to  defi- 
nite location  are,  in  substance,  the  same 
as  are  found  in  the  above  acts  of  Congress 
relating  to  lands  granted  to  Kansas. 

2.  When  we  recall  what  this  court  (as 
above  quoted)  said  in  Ard  v.  Brandon,  156 
U.  S.  637,  39  L.  ed.  624,  15  Sup.  Ct.  Rep. 
406,  about  Ard's  rights  in  respect  of  these 
identical  lands,  there  is  no  room  to  doubt 
the  correctness  of  the  judgment  of  the  su- 
preme court  of  Kansas  in  I'is  favor,  unless 
we  hold,  as  plaintiffs  contend  we  should, 
that  Ard  Is  concluded  by  the  decision  of 
the  circuit  court  of  the  United  States  in 
the  action  brought  by  the  United  States  to 
cancel  certain  patents  issued  to  the  Mis- 
■ouri-Kansas  Company.  But  we  cannot  so 
hold.  As  already  stated,  Ard  was  not»  and 
was  not  sought  to  be,  made  a  party  to  that 


action.  He  had  no  control  of  it,  and  waa 
not  entitled  of  right  to  be  heard  or  to  ad- 
duce evidence  in  it.  He  was  not,  in  any 
legal  sense,  represented  in  the  case,  nor 
can  he  be  regarded  as  privy  to  the  issue 
between  the  United  States  and  those  whom 
it  sued.  His  membership  in  the  Settlers' 
Protective  Association — ^which  association, 
it  is  said,  induced  the  United  States  to 
bring  the  action  referred  to — did  not  so 
connect  him,  in  law,  with  the  litigation,  as 
that  the  judgment  therein  would  bind  him 
or  be  conclusive  evidence  against  him.  It 
must  be  assumed  that  the  Attorney  General 
of  the  United  States  sued  the  Missouri- 
Kansas  Company  only  in  the  discharge  of 
his  official  duty,  and  for  the  purpose  of  as- 
serting the  rights  of  the  government  a$ 
against  that  company.  He  could  not  have 
represented  merely  private  parties  in  that 
suit;  he  represented  only  the  United  States. 
Ard  was  not,  in  any  legal  sense,  a  privy 
to  the  issue  of  record  between  the  United 
States  and  its  opponents,  although  the 
validity  of  the  patent  received  by  the  Mis- 
souri-Kansas Company  for  the  land  here  in 
question — under  which  company  the  pres-^ 
ent  plaintiffs  in  error  daim-^was  directly* 
disputed  by  the  government  in  that  case. 
It  is  said  that  Ard  was  an  active  member 
of  the  Settlers'  Protective  Association.  But 
that  is  not  a  controlling  fact.  It  may  be, 
as  alleged,  that,  in  respect  of  the  patents 
issued  to  it,  the  government  was  induced 
to  proceed  against  that  company  by  the 
representations  made  and  the  facts  brought 
to  its  attention  by  that  association.  But 
that  circumstance  did  not  so  connect  the 
association  with  the  suit  as  to  make  the 
judgment  binding  upon  its  individual  mem- 
bers in  a  suit  between  other  parties.  In 
suing  the  Missouri-Kansas  Company  the  of- 
ficers of  the  government  acted  wholly  upon 
their  independent  judgment  as  to  the  valid- 
ity of  the  patents  it  had  issued,  and  as  to 
what  was  its  duty  to  those  who  had  previ- 
ously acquired  rights  in  the  particular 
public  lands  covered  by  those  patents.  The 
issue  in  that  case  was  only  as  to  the  re- 
spective rights  of  the  United  States  and  the 
Missouri-Kansas  Company,  as  hettoeen  each 
other.  There  was  no  issue  between  the  com- 
pany or  those  claiming  under  it  and  Ard,  who 
was  in  actual  possession,  claiming  equitable 
rights  in  the  lands  in  dispute  by  reason  of 
his  occupancy  of  them  under  the  homestead 
laws.  In  United  States  v.  Missouri,  K.  & 
T.  R.  Co.,  above  cited,  the  bill  referred  to 
those  acts  of  the  land  officers  which  had 
the  effect  to  prevent  settlers  from  acquir- 
ing rights  which  they  were  entitled  to  ac- 
quire under  the  homestead  and  pre-emp- 
tion laws.  The  court,  alluding  to  thosa 
allegations,    said:      '^f   the   facts   are   aa 
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that  alleged,  it  is  dear  that  the  Mlssouri- 
Eansas  Company  holda  patents  to  land  both 
within  the  place  and  indemnity  limits  of 
the  Leavenworth  road  which  equitably  be- 
long to  bona  fide  settlers  who  acquired 
rights  under  the  homestead  and  pre-emp- 
tion laws,  which  were  not  lost  by  reason  of 
the  Land  Department  having,  by  mistake 
or  an  erroneous  interpretation  of  the  stat- 
utes in  question,  caused  patents  to  be  issued 
to  the  company.  The  case  made  by  the 
above-admitted  averments  of  the  bill  is 
one  of  sheer  spoliation  upon  the  part  of 
the  company  of  the  rights  of  settlers;  at 
•0  least,  of  those  whose  rights  attached  prior 
?to  the  •withdrawal  of  1867;  whether  of 
others,  it  is  not  necessary,  at  this  time,  to 
determine."  And  in  Ard  ▼.  Brandon,  156 
U.  S.  537,  541,  39  L.  ed.  524,  525,  15  Sup. 
Ct.  Rep.  406,  the  court,  referring  to  the 
language  just  quoted,  and  to  the  transfer 
of  the  legal  title  by  the  patent  of  the 
United  States  to  the  Missouri-Kansas  Com- 
pany, said:  ''But  it  is  equally  clear,  under 
the  authority  of  the  last-cited  case  [United 
States  T.  Missouri,  K.  ft  T.  R.  Co.],  as  well 
BM  of  many  others,  that  no  adjudication 
against  the  government  in  a  suit  by  it  to 
set  aside  a  patent  estops  an  individual  not 
a  party  thereto  from  thereafter  setting  up 
Ids  equitable  rights  in  the  land  for  which 
the  patent  was  issued." 

It  results  that,  in  the  present  case,  in- 
volving only  the  title  to  the  tract  of  80 
acres  in  section  11,  that,  by  his  rightful 
occupancy  of  that  tract,  under  and  in  con- 
formity with  the  homestead  laws,  before 
any  interest  therein  was  legally  acquired 
by  the  railroad  company,  Ard's  equitable 
rights,  thus  accruing  and  supported  at  the 
final  hearing  by  a  patent  from  the  United 
States,  must  prevail. 

For  the  reasons  stated,  the  judgment  of 
the  Supreme  Court  of  EUinsas  is  affirmed. 

Mr.  Justice  Brewer  took  no  part  in  the 
decision  oi  this  case. 


(211  U.  S.  1) 

HERMAN  FRASCH,  Appt.  and  Plff.  in  Err., 

V. 

EDWARD    B.    MOORE,    Commissioner    of 
Patents.! 

CouBTS  (§  388*)  —  Supreme  Cotjbt  —  Pat- 

KNT8— ''Final  Decbee." 

A  decree  of  the  court  of  appeals  of  the 
District  of  Columbia  on  an  appeal  from  the 
Commissioner  of  Patents,  which  affirms  the 
tatter's  decision  and  directs  the  clerk  of 
the  court  to  "certify  this  opinion  and  pro- 
ceedings in  this  court  in  the  premises  to 
the  Commissioner  of  Patents,  according  to 
law/'is  not  "final"  within  the  meaning  of 
the  act  of  February  9,  1893  (27  Stat>  at  L, 

fMade  party  in  place  of  Frederick  L  Al- 
lan, Commissioner,  resigned. 


434,  436,  chap.  74,  U.  S.  Comp.  Stat  1901, 

S573),  S  8,  defining  the  appellate  juris- 
ctioa  of  the  Federal  Supreme  Court,  since, 
under  U.  8.  Rev.  Stat  H  4914,  491S,i  deci- 
sions on  such  appeals  do  not  preclude  ai^ 
person  interested  from  contesting  the  valid- 
ly of  the  i>atent  in  court,  and  a  remedy  bj 
bill  in  equity  is  given  where  a  patent  is 
refused. 

dGm  888^""'^'^  ^^^^^  ^^^^'  ■**  Courts,  Dec. 

For  other  deflnlUons.  see  Words  and  Phrases. 

VOL  S.  pp.  «74-»M;    voL  8.  p.  7C(J3.]        •^"'~«' 

[No.  14.] 

Argued  April  23,  24,  1908.    Decided  Octo- 
ber 19,  1908. 

APPEAL  from  and  in  ERROR  to  the 
Court  of  Appeals  of  the  District  of 
Columbia  to  review  a  decision  affirming  a 
decision  of  the  Commissioner  of  Patents, 
who  had  affirmed  in  part  a  decision  of  the 
examiners  in  chief  on  the  question  of  unit- 
ing process  and  apparatus  claims  in  the 
same  application.  Dismissed  for  want  of 
jurisdiction. 
See  same  case  below,  27  App.  D.  C.  25. 

Statement  by  Mr.  Chief  Justice  Falter  t 
Frasch  applied  for  a  patent  for  an  inven- 
tion of  a  new  and  useful  improvement  in 
the  art  of  making  salt  by  evaporation  of 
brine.  He  expressed  his  alleged  invention 
in  six  claims,  three  of  which  were  for  the 
process  of  removing  incrustation  of  calcium 
sulphate  from  brine-heating  surfaces,  and 
three  of  them  were  for  an  apparatus  for  use 
in  the  process.  ^ 

*At  the  time  when  the  application  was* 
filed,  rule  41  of  the  Patent  Office  did  not 
permit  the  joinder  of  claims  for  process 
and  claims  for  apparatus  in  one  and  the 
same  application.  The  examiner  required 
division  between  the  process  and  apparatus 
claims,  and  refused  to  act  upon  the  merits. 
An  appeal  was  taken  to  the  examiners  in 
chief,  but  the  examiner  refused  to  forward 
it.  A  petition  was  then  filed,  asking  the 
Commissioner  of  Patents  to  direct  that  the 
appeal  be  heard.  The  Commissioner  held 
that  the  examiner  was  right  in  refusing  to 
forward  the  appeal.  From  that  decision 
appeal  was  taken  to  the  court  of  appeals  of 
the  District,  which  held  that  it  did  not 
have  jurisdiction  to  entertain  it  Frasch 
then  filed  a  petition  in  this  court  for  a 
mandamus,  directing  the  court  of  appeals 
to  hear  and  determine  the  appeal,  which 
petition  was  dismissed.  Ex  parte  Frasch, 
192  U.  S.  566,  48  L.  ed.  564,  24  Sup.  Ct 
Rep.  424. 

But  in  United  States  ex  rel.  Steinmets  ▼• 
Allen,  192  U.  S.  543,  48  L.  ed.  555.  24  Sup. 
Ct  Rep.  416,  it  was  held  that  rule  41,  as 
applied  by  the  Commissioner,  was  invalidt 


i  U.  S.  Comp.  St.  1901,  p.  8392. 


*Por  other  oases  see  same  topic  ft  (  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  lude&eb 
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•ad  ih*t  Am  remedy  for  his  aetton  wm  by 
mandamus  in  the  supreme  eonrt  of  the 
BiBtrict  to  eompel  the  Commissioner  to  act. 
Accordingly  the  proceedings  in  the  present 
ease  were  resumed  in  the  Patent  Office,  and 
the  applicant  asked  the  Commissioner  to 
direet  that  the  appeal  theretofore  taken  to 
the  examiners  in  chief  be  heard  by  them. 
The  Commissioner  granted  this  petition. 
The  primary  examiner  furnished  the  re- 
q[uired  statement  and  a  supplementary 
statement  of  the  grounds  of  his  decision  re- 
q[uiring  division.  The  examiners  in  chief 
affirm^  the  decision  of  the  primary  examin- 
er, "requiring  a  division  of  these  claims 
for  an  art  and  for  an  independent  machine 
vsed  to  perform  the  art;"  one  examiner  in 
ehief,  dissenting,  held  that  division  should 
not  be  required.  On  appeal  to  the  Com- 
missioner, he  affirmed  tiie  examiners  in 
chief  in  part  only;  that  is  to  say,  he  held 
that  process  claim  No.  1  must  be  divided 
from  the  other  process  claims  and  the  ap- 
paratus claims,  but  that  process  claims  Nob. 
S  and  S  and  the  apparatus  claims  Nos.  4, 
5,  and  6  might  be  joined  in  one  application. 
^Behearing  was  denied,  and  an  appeal  was 

*  taken  to  the  court  of  appeals  for* the  Dis- 
trict of  Columbia,  which  affirmed  the  deci- 
sion of  the  Commissioner  of  Patents,  for 
reasons  given  at  large  in  an  opinion,  and 
directed  the  clerk  of  the  court  to  "certify 
this  opinion  and  proceedings  in  this  court 
in  the  premises  to  the  Commissioner  of 
Patents,  according  to  law." 

An  appeal  and  a  writ  of  error  were  al- 
lowed, the  court  stating  through  Mr.  Chief 
Justice  Shepard:  "We  are  inclined  to  the 
view  that  this  case  is  not  appealable  to  the 
Supreme  Court  of  the  United  States,  but, 
as  the  question  has  never  been  directly  de- 
cided, so  far  as  we  are  advised,  we  will 
grant  the  petition  in  order  that  the  ques- 
tion  of  the  right  to  appeal  in  such  a  case 
may  be  directly  presented  for  the  determi* 
nation  of  the  court  of  last  resort.** 

The  record  was  filed  January  25,  1907, 
and  on  February  4  a  petition  for  certiorari, 

Mr.  Charles  J.  Hedrlck  for  appellant 
and  plaintiff  in  error: 

Solicitor  General  Hoyt  for  appellee  and 
defendant  in  error. 

•  *Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

Section  8  of  the  act  of  February  9,  1898 
(27  Stat  at  L.  434,  436,  chap.  74,  U.  S. 
Oomp.  Stat  1901,  p.  573),  provides: 

"That  any  final  judgment  or  decree  of 
the  said  court  of  appeals  may  be  re-exam- 
ined and  affirmed,  reversed,  or  modified  by 
the  Supreme  Court  of  the  United  States, 
^cm  writ  of  error  or  appeal,  in  all  eauses 


in  which  the  matter  in  dispute,  exclusive 
of  costs,  shall  exceed  the  sum  of  five  thoo- 
aand  dollars,  in  the  same  manner  and  under 
the  same  regulations  as  heretofore  pro- 
vided for  in  cases  of  writs  of  error  on 
judgment  or  appeals  from  decrees  rendered 
in  the  supreme  court  of  the  District  of  Co- 
lumbia; and  also  in  cases,  without  regard 
to  the  sum  or  value  of  the  matter  in  dis- 
pute, wherein  is  involved  the  validity  of 
any  patent  or  copyright,  or  in  which  is 
drawn  in  question  the  validity  of  a  treaty 
or  statute  of  or  an  authority  exercised  uii* 
der  the  United  States.** 

The  decision  of  the  court  of  appeals 
sought  to  be  reviewed  in  the  present  case 
Lb  not  final,  but  merely  ended  an  inter- 
locutory stsge  of  the  eontroversy,  and  sent 
the  applicant  back  to  the  Patent  Office  to 
conform  to  the  meaning  and  effect  of  the 
rule  on  division  of  claims  as  construed  by 
the  Commissioner  of  Patents,  and  to  pur- 
sue the  application  in  the  form  required  to 
allowance  or  rejection. 

Section  780  of  the  Revised  Statutes  of 
the  District  of  Columbia  reads  thus: 

"The  supreme  court,  sitting  in  banc,  shall 
have  jurisdiction  of  and  shall  hear  and  d»> 
termine  all  appeals  from  the  decisions  of 
the  Commissioner  of  Patents,  in  accordanoe 
with  the  provisions  of  sections  forty-nine 
hundred  and  eleven  to  section  forty-nine 
hundred  and  fifteen,  inclusive,  of  chapter 
one,  titie  60,  of  the  Revised  SUtutes  (U.  8. 
Comp.  Stat  1901,  pp.  3891,  8392),  Tatents, 
Trademarks,  and  Copyrights.*** 
*  Section  9  of  the  "Act  to  EstabliBh  a? 
Court  of  Appeals  for  the  District  of  Co- 
lumbia, and  for  Other  Purposes,**  approved 
February  9,  1893  (27  Stat,  at  L.  434,  438^ 
chap.  74,  U.  S.  Comp.  Stat  1901,  p.  3391), 
is: 

"Sec  9.  That  the  determination  of  ap* 
peals  from  the  decision  of  the  Commis- 
sioner of  patents,  now  vested  in  the  genera] 
term  of  the  supreme  court  of  the  District 
of  Columbia,  in  pursuance  of  the  provisions 
of  section  seven  hundred  and  eighty  of  the 
Revised  Statutes  of  the  United  States,  re- 
lating to  the  District  of  Columbia,  shall 
hereafter  be,  and  the  same  is  hereby,  vested 
in  the  court  of  appeals  created  by  ^is  act; 
and,  in  addition,  any  party  aggrieved  by  a 
decision  of  the  Commissioner  of  Patents  in 
any  interference  case  may  appeal  ther^ 
from  to  said  court  of  appeals." 

Thus,  the  special  jurisdiction  of  the  Dis- 
trict supreme  court  in  patent  appeals  was 
transferred  to  and  vested  in  the  court  of 
appeals,  and  decisions  in  interference  cases 
were  also  made  appealable,  which  had  not 
been  previously  the  case.    Rev.  Stat  |  4M1. 
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Th«  lav  applicable  is  I  4914,  Revised  Stat- 
utes, which  provides: 

''The  court,  on  petition,  shall  hear  and 
determine  such  appeal,  and  revise  the  deci- 
sion appealed  from  in  a  summary  way,  on 
the  evidence  produced  before  the  Commis- 
sioner, at  such  early  and  convenient  time 
as  the  court  may  appoint;  and  the  revision 
shall  be  confined  to  the  points  set  forth  in 
the  reasons  of  appeal.  After  hearing  the 
case  the  court  shall  return  to  the  Commis- 
sioner a  certificate  of  its  proceedings  and 
decision,  which  shall  be  entered  of  record 
in  the  Patent  Office,  and  shall  govern  the 
further  proceedings  in  the  case.  But  no 
opinion  or  decision  of  the  court  in  any  such 
case  shall  preclude  any  person  interested 
from  the  right  to  contest  the  validity  of 
such  patent  in  any  court  wherein  the  same 
may  be  called  in  question." 

By  S  4915  a  remedy  by  bill  in  equity  is 
given  where  a  patent  is  refused,  and  reads 
as  follows: 

"Sec  4915.  Whenever  a  patent  on  appli- 
^cation  is  refused,  either  by  the  Commission- 
•  er  of  Patents  or  by  the  supreme*eourt  of  the 
District  of  Columbia  upon  appeal  from  the 
Commissioner,  the  applicant  may  have  rem- 
edy by  bill  in  equity;  and  the  court  having 
cognizance  thereof,  on  notice  to  adverse  par- 
ties and  other  due  proceedings  had,  may  ad- 
judge that  such  applicant  is  entitled,  ac- 
cording to  law,  to  receive  a  patent  for  his 
invention,  as  specified  in  his  claim,  or  for 
any  part  thereof,  as  the  facts  in  the  case 
may  appear.  And  such  adjudication,  if  it 
be  in  favor  of  the  right  of  the  applicant, 
shall  authorize  the  Commissioner  to  issue 
such  patent  on  the  applicant  filing  in  the 
Patent  Office  a  copy  of  the  adjudication, 
and  otherwise  complying  with  the  require- 
ments of  law.  In  all  cases  where  there  is 
no  opposing  party,  a  copy  of  the  bill  shall 
be  served  on  the  Commissioner;  and  all  the 
expenses  of  the  proceeding  shall  be  paid  by 
the  applicant,  whether  the  final  decision 
is  in  his  favor  or  not." 

The  final  decision  referred  to  is  obvious- 
ly the  judicial  decision  on  the  bill  in  equity, 
while  in  interference  cases  and  in  all  others 
going  up  from  the  Commissioner  to  the 
Court  of  Appeals  there  is  no  final  judgment 
in  the  cause,  but  one  interlocutory  in  its 
nature,  and  binding  only  upon  the  Com- 
missioner, "to  govern  the  further  proceed- 
ings in  the  case."  The  opinion  or  decision 
of  the  court,  reviewing  the  Commissioner's 
decision,  is  not  final,  because  it  does  not 
preclude  any  person  interested  from  con- 
testing the  validity  of  the  patent  in  court; 
and,  if  the  decision  of  the  Commissioner 
grants  the  patent,  that  is  the  end  of  the 
matter  as  between  the  government  and  the 
applicant;   and  if  he  refuses  it»  and  the 


court  of  appeals  sustains  him,  that  is  mere> 
ly  a  qualified  finality,  for,  as  we  have  seen, 
the  decision  of  that  court  may  be  challenged 
generally  and  a  refusal  of  patent  may  be 
reviewed  and  contested  by  bill  as  provided. 

The  appeal  given  to  the  court  of  appeals 
of  the  District  from  the  dedsion  of  the 
Commissioner  is  not,  as  Mr.  Justice  Mai- 
thews  said  in  Butterworth  v.  United  States, 
"the  exercise  of  ordinary  jurisdiction  at  law 
or  in  equity  on  the  part  of  that  court,  but  is 
one  step  in  the  statutory  proceeding  under  o 
*the  patent  laws  whereby  that  tribunal  is* 
interposed  in  aid  of  the  Patent  Office,  though 
not  subject  to  it.  Its  adjudication,  though 
not  binding  upon  any  who  choose,  by  liti- 
gation in  courts  of  general  jurisdiction,  to 
question  the  validity  of  any  patent  thus 
awarded,  is  nevertheless  conclusive  upon  the 
Patent  Office  itself;  for,  as  the  statute  de- 
clares (Rev.  Stat.  I  4914),  it  'shall  govern 
the  further  proceedings  in  the  case.'"  112 
U.  S.  60,  28  L.  ed.  659,  5  Sup.  Ct.  Rep.  25. 

In  Rousseau  v.  Brown,  21  App.  D.  C.  73, 
80,  which  was  an  appeal  from  the  Patent 
Office  in  the  matter  of  an  interference  be- 
tween two  applications,  the  court  affirmed 
the  decision  of  the  Commissioner  of  Patents, 
ruling  against  one  of  the  claims  on  the 
ground  that  priority  of  invention  must  be 
awarded  to  the  other  claimant,  declined  to 
allow  a  writ  of  error  or  appeal,  and  said, 
through  Chief  Justice  Alvey: 

"There  is  no  final  judgment  of  this  court 
rendered  in  such  cases,  nor  is  there  any 
such  judgment  required  or  authorized  to  be 
rendered,  not  even  for  costs  of  the  appeal. 
This  court  is  simply  required  in  such  cases, 
after  hearing  and  deciding  the  points  as 
presented,  instead  of  entering  judgment 
here,  to  return  to  the  Commissioner  of  Pat- 
ents a  certificate  of  the  proceedings  and 
decision  of  this  court,  to  be  entered  of  rec- 
ord in  the  Patent  Office,  to  govern  the  fur- 
ther proceedings  in  the  case.  But  it  is  de- 
clared by  the  statute  that  no  opinion  of 
this  court  in  any  such  case  shall  preclude 
any  person  interested  from  the  right  to  con- 
test the  validity  of  any  patent  that  may  be 
granted  by  the  Commissioner  of  Patents. 
D.  C.  Rev.  Stat  §  780,  U.  S.  Rev.  Stat.  | 
4914. 

"There  is  no  provision  of  any  statute, 
within  our  knowledge,  that  authorizes  a 
writ  of  error  or  an  appeal  to  the  Supreme 
Court  of  the  United  States  in  such  case  as 
the  present.  It  would  seem  clear  that  the 
case  is  not  within  the  purview  of  {  8  of  the 
act  of  Congress  of  February  9,  1893,  pro- 
viding for  the  establishment  of  this  court. 
That  section  only  applies  to  cases  where  fi* 
nal  judgments  by  this  court  have  been  en- 
tered, and  not  to  decisions  to  be  made  and 
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certified  to  the  Patent  Office,  under  the 
viflpeeial  directions  of  the  statute." 
•  •We  consider  these  observations  as  appli- 
cable to  the  present  case,  and  the  result  ia 
appeal  and  writ  of  error  dismissed,  and 
certiorari  denied. 

Mr.  Justice  T¥hlt©  and  Mr.  Justice  Bilo- 
Kenna  dissent 
Mr.  Justice  Moody  did  not  sit 

(211  U.  S.  26)         ~~ 

FREDERICK  M.  STEELE  and  the  Fideli- 
ty ft  Deposit  Company  of  Baltimore, 
Maryland,  Appts., 

▼. 

WILLIAM  CULVER,  Lester  A.  Taber, 
Thomas  J.  Cavanaugh,  Frank  McKeyes, 
Guardian  of  the  EsUte  of  William  Cul- 
yer,  and  the  South  Hayen  &  Eastern  Rail- 
it>ad  Company. 

Appeal  and  Bbbob  (|  786*)— Fbivoloub- 

NESS    OF    QUESTIOlf— DiSMISSAI*. 

A  decree  of  a  Federal  circuit  court,  oU»- 
missing,  for  want  of  the  requisite  diversity 
of  citizenship,  a  bill  by  which,  on  the  ground 
of  fraud,  injunctive  relief  against  lie  col- 
lection of  a  judgment  against  a  railway 
company  and  of  a  subsequent  judgment 
against  the  surety  on  its  appeal  bond  ii 
sought  by  such  surety  and  by  the  person 
who  is,  by  contract,  ultimately  liable  to  pay 
the  original  judgment,  is  so  plainly  correct 
as  to  require  vie  dismissal  of  an  appeal 
to  the  Supreme  Court,  where  such  decree  is 
based  upon  the  proposition  that  such  rail- 
way company,  although  insolvent,  is  an  in- 
dispensable party,  which  must  be  aligned 
with  the  plaintiffs  for  the  purpose  of  deter- 
mining the  question  of  jurisdiction. 

[Bd.  Note.— For  other  cases,  sea  Appeal  and 
Error,  Dec.  Dig.  f  78e.«] 

[No.  393.] 

Submitted  June  1,  1908.    Decided  October 
26.  1908. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Western  District 
of  Michigan  to  review  a  decree  dismissing, 
for  want  of  jurisdiction,  a  suit  to  enjoin 
the  collection  of  certain  judgments.    On  mo* 
tion  to  dismiss  or  affirm,  dismissed. 
The  facts  are  stated  in  the  opinion. 
Messrs.   Edward   Maher,   W.   J.   Bar- 
nard, and  Ernest  Dale  Owen  for  appel- 
lants. 
Messrs.  Thomas  J.  Oayanangh  and  I/* 
qqA.  Tabor  for  appellees. 

•    *Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  bill  in  equity  to  prohibit  the  col- 
lection of  a  judgment  rendered  by  a  Michi- 
gan state  court  against  a  railroad  company, 
and  also  of  a  judgment  against  the  plain- 
tiff  corporation  upon  a  bond  given  by  it  aa 


surety  when  the  railroad  toolc  the  case  to 
the  supreme  court  of  the  state.  See  Culver  g 
V.  South*Haven  &  E.  R.  Co.  144  Mich.  264,  • 
107  N.  W.  908,  109  N.  W.  266;  Culver  v. 
Fidelity  ft  D.  Co.  149  Mich.  630,  113  N.  W. 
9.  The  ground  is  that  the  original  judg- 
ment was  got  by  fraud.  The  plaintiff 
Steele  had  contracted  with  the  surety  com- 
pany and  also  with  purchasers  of  the  rail- 
road to  pay  the  judgment  against  the  latter 
if  recovered,  and  joins  as  plaintiff  on  the 
footing  that  he  is  the  real  party  in  interest. 
The  railroad  company  is  made  a  defendant, 
but  it  is  a  Michigan  corporation,  and,  as 
the  other  defendants  are  citizens  and  resi- 
dents of  Michigan,  if  it  should  be  aligned 
with  the  plaintiffs  the  necessary  diversity 
of  citizenship  would  not  exist.  The  circuit 
court  dismissed  the  bill  on  demurrer  for 
want  of  jurisdiction,  and  allowed  an  appeal 
with  a  certificate  that  the  want  of  the 
requisite  diversity  of  citizenship  and  conse- 
quently of  jurisdiction  was  the  sole  groimd 
of  the  decree.  The  case  is  before  us  upon 
a  motion  to  dismiss  or  affirm. 

The  appellants  candidly  admit  that  for  a 
decision  upon  jurisdiction  the  parties  may 
be  arranged  according  to  their  real  in- 
terests, and  that,  if  the  railroad  company 
is  an  indispensable  party,  the  decision  be- 
low was  right.  But  they  urge  that  it  is  al- 
leged that  the  railroad  is  insolvent,  that  no 
relief  is  asked  against  it,  but  it  is  left  free 
to  pay  the  judgment  if  it  desires  to  and 
can,  and  that  the  real  parties  in  interest  are 
the  plaintiffs,  and  especially  Steele,  upon 
whom,  it  is  said,  the  burden  ultimately 
must  fall.  These  arguments  do  not  seem  to 
us  to  need  an  extended  answer.  With  re- 
gard to  the  alleged  insolvency,  it  is  a  strange 
proposition  that  a  defendant  is  not  an  in- 
dispensable party  to  an  attempt  to  stop  the 
collection  of  a  judgment  against  him  be- 
cause, at  the  moment,  his  property  is  not 
sufficient  to  pay  his  debts.  The  railroad 
was  sole  master  of  the  litigation  against  it- 
self, and  we  must  assume  is  co-operating 
with  the  plaintiff  in  the  present  case.  It 
seems  to  us  equally  strange  to  suggest  that 
a  contract  of  a  stranger  with  a  stranger 
can  affect  the  interest  of  the  party  immedi- 
ately concerned.  The  omission  of  any  prayer 
for  relief  against  the  railroad  simply  shows 
that  properly  it  is  to  be  treated  as  a  plain- 
tiff in  this  case.  Dawson  v.  Columbia  Ave. 
Sav.  Fund,  S.  D.  TiUe  &  T.  Co.  197  U.  S. 
178,  180,  181,  49  L.  ed.  713,  716,  716,  26 
Sup.  Ct.  Rep.  420.  g 

*  It  is  suggested  that  the  controversy  as  to* 
the  judgment  against  the  security  company 
is  separable,  and  that  relief  may  be  given 
against  that,  at  least,  without  the  presence 
of  the  railroad.  But  the  only  ground  on 
which  that  jodgment  ia  oomplalned  of  la 
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th&t  that  against  the  railroad,  npon  which 
it  is  based,  was  obtained  by  perjury  and 
fraud.  So  long  as  the  judgment  against  the 
railroad  stands,  that  against  its  surety  can- 
not be  impeached.  By  its  bond  the  surety 
undertook  to  pay  the  judgment,  if  rendered, 
against  its  principal,  whether  right  or 
wrong.  If  the  principal  remains  liable  un- 
der i^t  judgment,  the  surety  is  bound  to 
pay.  KraU  t.  Libbey,  53  Wis.  292,  10  N. 
W.  386;  Piercy  v.  Piercy,  36  N.  C.  (1  Ired. 
Eq.)  214,  218.  But  the  principal  cannot  be 
relieved  by  a  proceeding  behind  its  back. 

There  is  a  further  allegation  in  the  bill 
that,  pending  the  proceeding,  Culver,  the 
plaintiff  in  the  original  suits,  was  adjudged 
«  spendthrift,  and  that  a  guardian  was  ap- 
pointed, but  was  not  substituted  for  Culver 
in  these  suits.  A  hope  is  expressed  that,  if 
the  ease  proceed  to  oral  argument,  some 
reason  may  occur  for  attributing  more  im- 
portance to  these  facts  than  is  disclosed  at 
present  But  that  is  an  illusion.  The  bill, 
ms  we  have  said,  is  founded  solely  on  alle- 
gations of  fraud  in  getting  the  first  judg- 
ment, and  must  be  maintained  upon  them, 
if  upon  any.  The  railroad  company  is  an 
indispensable  party  if  that  issue  is  to  be 
tried.  It  is  unnecessary  to  consider  other 
objections  to  the  suit. 

This  court  has  jurisdiction  to  declare  the 
circuit  court's  denial  of  its  own  jurisdiction 
correct  But  we  regard  the  decision  of  the 
circuit  court  as  so  plainly  right  that  the  ap- 
peal should  be  dismissed  as  frivolous. 

Appeal  dismissed. 


(ni  U.  S.  81) 

PEOPLE  OP  THE  STATE  OP  NEW  YORK 
EX  REL.  AUGUST  SILZ,  Plff.  in  Err., 

V. 

HENRY    HESTERBERG,    Sheriff    of    the 
County  of  Kings. 

Constitutional  Law  (i  278*)— Dui  Pbo- 
GKss  or  Law  — PouGB  Poweb  — Gamb 
Law* 

1.  The  prohibition  against  the  possession 
of  game  out  of  season,  which  is  made  by 
N.  Y.  Laws  1900,  chap.  20,  is  a  proper  exer- 
cise of  the  police  power,  and  does  not  deny 
the  due  process  of  law  guaranteed  by  U.  S. 
Const,  14th  Amend.,  although  such  game 
may  have  been  taken  in  foreign  countries 
during  the  open  season  there. 

[Ed.  Note.— For  other  cases,  see  Cobstitutlonsl 
lAW.  Cent  Dig.  S  828;    Dec.  Dig.  %  278.*] 

COMHEBOB   (§    55*)  — STATB   REGULATION  — 

Gamb  Law. 

2.  Foreign  commerce  is  not  unconstitu- 
tionally  rci^ulated  by  the  provisions  of  N.  Y. 
Laws  1900,  chap.  20,  under  which  the  pos- 
■e«ion  of  game  within  the  state  durins  the 
dosed  season— except  upon  giving  the  oond 
movided  by  the  statute  against  its  sale- 
fa  forbiddBii,  altho<Qc^  the  game  may  have 


been  lawfully   taken   in  foreign  oountriei 
during  the  open  season  there. 

[Rd.  Note.— For  other  cases,  see  CtaBBMnsb 
Oent  Dig.  i  IM:   Dws.  Dig.  S  66.*] 

[No.  206.] 

Argued  October  19,  1908.    Decided  Novem- 
ber 2,  1908. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  New  York  for  the  County  of 
Kings  to  review  a  judgment  entered  pur- 
suant to  the  mandate  of  the  Court  of  Ap- 
peals of  that  state,  which  had  reversed  the 
judgment  of  the  Appellate  Division  of  the 
Supreme  Court,  Second  Department,  re- 
versing a  judgment  of  the  Supreme  Courts 
quashing  a  writ  of  habeas  corpus  to  in* 
quire  into  a  detention  for  the  alleged  pos- 
session of  game  within  the  state  during  the 
closed  season.    Affirmed. 

See  same  case  below  in  Appellate  Divi- 
sion, 109  App.  Div.  295,  96  N.  Y.  Supp.  286; 
in  Court  of  Appeals,  184  N.  Y.  126,  3  LJLA. 
(N.S.)  163,  76  N.  E.  1032. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  B.  Coleman  and  Bdward 
R.  Finch  for  plaintiff  in  error. 

Messrs.  James  A.  Donnelly  and  William 

Schuyler  Jackson  for  defendant  in  error. 

le 
eo 
*  Mr.   Justice  Day   delivered  the  opinion* 
of  the  court: 

This  case  comes  to  this  court  because  of 
the  alleged  invalidity,  under  the  Constitu- 
tion of  the  United  States,  of  certain  sec- 
tions of  the  game  laws  of  the  state  of  New  ^ 
York.  *  Section  106  of  chapter  20  of  the* 
Laws  of  1900  of  the  state  of  New  York  pro- 
vides: 

"Grouse  and  quail  shall  not  be  taken  from 
January  1st  to  October  31st,  both  inclusive. 
Woodcock  shall  not  be  taken  from  January 
let  to  July  81st,  both  inclusive.  Such  birds 
shall  not  be  possessed  in  their  closed  season 
except  in  the  city  of  New  York,  where  they 
may  be  possessed  during  the  open  season  in 
the  state  at  large." 

Section  25  of  the  law  provides: 
'TThe  close  season  for  grouse  shall  be  from 
December  1st  to  September  15th,  both  in- 
clusive.''   As  amended  by  §  2,  chapter  317» 
Laws  of  1002. 
Section  140  of  the  law  provides: 
"1.  'Grouse'  includes  ruffed  grouse,  par- 
tridge,  and   every   member  of  the   grouse 
family." 
Section  108  of  the  law  provides: 
'Tlover,  curlew,  jacksnipe,  Wilsons,  com- 
monly known  as  English  snipe,  yellow  legs, 
killdeer,    willett    snipe,    dowitcher,    short- 
necks,  rail,  sandpiper,  bay  snipe,  surf  snipe» 
winter  snipe,  rinknecks,  and  ozeyes  shall 
not  be  takm  or  possessed  from  Jaunaiy  M 
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to  July  ISth,  both  inclusive.''  i 
Iqr  I  2»  chapter  688,  Lawi  1904. 
Seetion  141  of  the  law  pnnridee: 
^Whererer  in  this  act  the  poesessioiL  of 
flih  or  game^  or  the  fleah  of  any  animal, 
bird»  or  fish  is  prohibited,  reference  is  had 
e^pially  to  such  fish,  game,  or  flesh  coming 
from  without  the  state  as  to  that  taken 
within  the  state:  Provided,  nevertheless. 
That,  if  there  be  any  open  season  therefor, 
any  dealer  therein,  if  he  has  given  the  bond 
herein  provided  for,  may  hold  during  the 
dose  season  such  part  of  his  stock  as  he  has 
on  hand  undisposed  of  at  the  opening  of 
■nch  dose  season.  Said  bond  shall  be  to  the 
people  of  the  state,  conditioned  that  such 
dealer  will  not,  during  the  dose  season  en- 
■ning^  sdl,  use,  give  away,  or  otherwise  dis- 
pose of  any  fish,  game,  or  the  flesh  of  any 
animal,  bird,  or  fish  which  he  is  permitted 
|;to  possess  during  the  dose  season  by  this 
*  ssetion;  that^he  will  not,  in  any  way,  dur- 
ing the  time  said  bond  is  in  force,  violate 
any  providon  of  the  forest,  fish,  and  game 
law;  the  bond  may  also  contain  such  other 
providons  as  to  the  inspection  of  the  fish 
and  game  possessed  as  the  commission  shall 
require,  and  shall  be  subject  to  the  ap 
proval  of  the  commission  as  to  amount 
and  form  thereof,  and  the  sufBdenoy  of 
■oreties.  But  no  presumption  that  the 
possession  of  fish  or  game  or  the  fiesh 
of  any  animal,  bird,  or  fish  is  lawfully 
possessed  under  the  provisions  of  this  sec- 
tion shall  arise  until  it  affirmatively  ap- 
pears that  the  provisions  thereof  have  been 
complied  with."  Added  by  chapter  194, 
Laws  of  1902. 

Section  119  of  the  law  makes  a  violation 
of  its  provisions  a  misdemeanor,  and  sub- 
jects the  offending  parties  to  a  fine. 

The  relator,  a  dealer  in  imported  game, 
was  arrested  for  unlawfully  having  in  his 
possession,  on  the  30th  of  March,  1905,  be- 
ing within  the  closed  season,  in  the  borough 
of  Brooklyn,  city  of  Kew  York,  one  dead 
body  of  a  bird  known  as  the  golden  plover, 
and  one  dead  body  of  an  imported  grouse, 
known  in  England  as  blackcock,  and  taken 
in  Russia.  The  nlator  filed  a  petition  for 
a  writ  of  habeas  corpus  to  be  relieved  from 
arrest,  and,  upon  hearing  before  a  justice 
of  the  supreme  court  of  the  state  of  New 
York,  the  writ  was  dismissed,  and  the  re- 
lator remanded  to  the  custody  of  the  sheriff. 
Upon  appeal  to  the  appellate  dividon  of  the 
supreme  court  of  the  state  of  New  York  this 
order  was  reversed  and  the  relator  dis- 
diarged  from  custody.  The  judgment  of  the 
appellate  division  was  reversed  in  the  court 
of  appeals  of  the  state  of  New  York.  184 
N.  Y.  126,  8  LJt.A.<N.S.)  163,  76  N.  E. 
1032.  Upon  remittitur  to  the  supreme 
eonrt  of  tike  state  of  New  York  from  the 


court  of  appeals  the  final  order  and  Jud|^ 
ment  of  the  court  of  appeals  was  made  th» 
final  order  and  judgment  of  the  supreme 
court,  and  a  writ  of  error  brings  the  case 
here  for  review. 

The  alleged  errors  relied  upon  by  the* 
plaintiff  in  error  for  reversal  of  the  judg-^ 
ment  below  are:  First,  that  the  provisionp 
of  the  game  law  in  question  are  contrary  cv 
to  the  14th* Amendment  of  the  Constitution  ? 
of  the  United  States,  in  that  they  deprive 
the  relator,  and  others  similarly  situated, 
of  their  liberty  and  property  without  due 
process  of  law.  Second,  that  the  provisions 
of  the  law  contravene  the  Constitution  of 
the  United  States,  in  that  they  are  an  un- 
justifiable interference  with  and  regulation 
of  interstate  and  foreign  commerce,  placed 
under  the  ezdusive  control  of  Congress  l^ 
§  8,  artide  1,  of  the  Federal  Constitutifn. 
Third,  that  the  court  bdow  erred  in  con- 
struing the  act  of  Congress,  commonly  known 
as  the  Lacey  act,  which  relates  to  the  trans- 
portation in  interstate  commerce  of  game 
killed  in  violation  of  local  laws.  31  SUt. 
at  L.  chap.  553,  p.  187,  U.  S.  Comp.  Stat. 
1901,  p.  290. 

The  complaint  dlsdoses  that  the  relator, 
August  Silz,  a  dealer  in  imported  game,  had 
in  his  possession  in  the  city  of  New  York 
one  imported  golden  plover,  lawfully  taken^ 
killed,  and  captured  in  England  during  the 
open  season  for  such  game  birds  there,  and 
thereafter  sold  and  consigned  to  Silz  in  the 
city  of  New  York  by  a  dealer  in  game  in 
the  city  of  London.  He  likewise  had  in  hie 
possession  the  body  of  one  imported  black- 
cock, a  member  of  the  grouse  family,  whicb 
was  lawfully  taken,  killed,  and  captured  in 
Russia  during  the  open  season  for  sucb 
game  there,  and  thereafter  sold  and  ooik 
signed  to  Silz  in  New  York  city  by  the  same 
dealer  in  London.  Such  birds  were  import- 
ed by  Silz,  in  accordance  with  the  providons 
of  the  tariff  laws  and  regulations  in  force^ 
during  the  open  season  for  grouse  and  plov- 
er in  New  York.  Such  imported  golden 
plover  and  imported  blackcock  are  different 
varieties  of  game  birds  from  birds  known 
as  plover  and  grouse  in  the  state  of  New 
York;  they  are  different  in  form,  size,  color, 
and  markings  from  the  game  bird  known 
as  plover  and  grouse  in  the  state  of  New 
York,  and  can  be  readily  distinguished  from 
the  plover  and  grouse  found  in  that  state* 
And  this  is  true  when  they  are  cooked  and 
ready  for  the  table.  The  birds  were  sound, 
wholesome,  and  valuable  articles  of  food, 
and  recognized  as  artides  of  eommeree  ing 
^different  countries  of  Europe  and  in  the* 
United  States.  These  statements  of  the 
complaint  are  the  most  favorable  posdble 
to  the  relator,  and  gave  rise  to  the  comment, 
in  the  opinion  of  the  court  of  appeals  that 
the  ease  was  posdbly  oolludve.   lliat  eovV 
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nevertheless,  proceeded  to  ooDsider  tlie  case 
on  the  facts  submitted,  and  a  similar  course 
will  be  pursued  here.  While  the  birds  men- 
tioned, imported  from  abroad,  may  be  dis- 
tinguished from  native  birds,  they  are  nev- 
ertheless of  the  families  within  the  terms 
of  the  statute,  and  possession  of  which,  dur- 
ing the  closed  season,  is  prohibited. 

As  to  the  first  contention,  that  the  laws 
in  question  are  void  within  the  meaning  of 
the  14th  Amendment  because  they  do  not 
constitute  due  process  of  law.  The  acts  in 
question  were  passed  in  the  exercise  of  the 
police  power  of  the  state,  with  a  view  to 
protect  the  game  supply  for  the  use  of  the 
inhabitants  of  the  state.  It  is  not  disputed 
that  this  is  a  well-recognized  and  often- 
exerted  power  of  the  state,  and  necessary 
to  the  protection  of  the  supply  of  game 
^ich  would  otherwise  be  rapidly  depleted, 
and  which,  in  spite  of  laws  passed  for  its 
protection,  is  rapidly  disappearing  from 
many  portions  of  the  country. 

But  it  is  contended  that  while  the  pro- 
tection of  the  game  supply  is  within  the 
well-settled  boundaries  of  the  police  power 
of  a  state,  that  the  law  in  question  is  an 
unreasonable  and  arbitrary  exercise  of  that 
power.  That  the  legislature  of  the  state  is  not 
the  final  judge  of  the  limitations  of  the  po- 
lice power,  and  that  such  enactments  are  sub- 
ject to  the  scrutiny  of  the  courts,  and  will 
be  set  aside  when  found  to  be  unwarranted 
and  arbitrary  interferences  with  rights  pro- 
tected by  the  Constitution  in  carrying  on  a 
lawful  business  or  making  contracts  for  the 
use  and  enjoyment  of  property,  is  well 
settled  by  former  decisions  of  this  court. 
Lawton  v.  Steele,  162  U.  S.  137.  38  L.  ed. 
888,  14  Sup.  Ct.  Rep.  499;  Holden  v.  Hardy, 
169  U.  S.  366,  42  L.  ed.  780,  18  Sup.  Ct. 
Rep.  383;  Dobbins  v.  Los  Angeles,  195  U.  8. 
236,  49  L.  ed.  175,  25  Sup.  Ct.  Rep.  18. 
It  is  contended,  in  this  connection,  that 
§the  protection  of  the  game  of  the  state  does 
*  not  require  that  a  penalty  be* imposed  for 
the  possession  out  of  season  of  imported 
game  of  the  kind  held  by  the  relator.  It  is 
insisted  that  a  method  of  inspection  can  be 
established  which  will  distinguish  the  im- 
ported game  from  that  of  the  domestic  vari- 
ety, and  prevent  confusion  in  its  handling 
and  selling.  That  such  game  can  be  dis- 
tinguished from  domestic  game  has  been 
disclosed  in  the  record  in  this  case,  and  it 
may  be  that  such  inspection  laws  would 
be  all  that  would  be  required  for  the  pro- 
tection of  domestic  game.  But,  subject  to 
constitutional  limitations,  the  legislature  of 
the  state  is  authorized  to  pass  measures  for 
the  protection  of  the  people  of  the  state  in 
the  exercise  of  the  police  power,  and  is  itself 
the  Judge  of  the  necessity  or  expediency  of 
tbi  meanf  adopted.     In  order  to  protect 


local  game  during  the  closed  season  it  has 
been  found  expedient  to  make  possession  of 
all  such  game  during  that  time,  whether 
taken  within  or  without  the  state,  a  misde- 
meanor. In  other  states  of  the  Union  such 
laws  have  been  deemed  essential,  and  have 
been  sustained  by  the  courts.  Roth  v.  State^ 
51  Ohio  St  209,  46  Am.  St  Rep.  566,  37  N. 
E.  259;  Ex  parte  Maier,  103  Cal.  476,  42 
Am.  St.  Rep.  129,  37  Pac  402;  Stevens  v. 
State,  89  Md.  669,  43  Ati.  929;  Magner  v. 
People,  97  111.  320.  It  has  been  provided 
that  the  possession  of  certain  kinds  of  game 
during  the  dosed  season  shall  be  prohibit- 
ed, owing  to  the  possibility  that  dealers  in 
game  may  sell  birds  of  the  domestic  kind, 
under  the  daim  that  they  were  taken  in  an- 
other state  or  country.  The  object  of  such 
laws  is  not  to  affect  the  legality  of  the  tak- 
ing of  game  in  other  states,  but  to  proteet 
the  local  game,  in  the  interest  of  the  food 
supply  of  the  people  of  the  state.  We  can- 
not say  that  such  purpose,  frequently  recog- 
nized and  acted  upon,  is  an  abuse  of  the 
police  power  of  the  state,  and,  as  such,  to  be 
declared  void  because  contrary  to  the  14th 
Amendment  of  the  Constitution. 

It  is  next  contended  that  the  law  is  an 
attempt  to  unlawfully  regulate  foreign  com- 
merce, which,  by  the  Constitution  of  the 
United  States,  is  placed  wholly  within  the 
control  of  the  Federal  Congress.  That  a^ 
state  may  not  pass  laws  directly* regulating* 
foreign  or  interstate  commerce  has  frequent- 
ly been  held  in  the  decisions  of  this  court. 
But,  while  this  is  true,  it  has  also  been  held 
in  repeated  instances  that  laws  passed  by 
the  states  in  the  exertion  of  their  police  pow- 
er, not  in  conflict  with  laws  of  Congress 
upon  the  same  subject,  and  indirectly  or 
remotely  affecting  interstate  commerce,  are 
nevertheless  valid  laws.  Missouri,  K.  &  T. 
R.  Co.  V.  Haber,  169  U.  S.  613,  42  L.  ed. 
878,  18  Sup.  Ct.  Rep.  488;  Pennsylvania  R. 
Co.  V.  Hughes,  191  U.  S.  477,  48  L.  ed.  268, 
24  Sup.  Ct.  Rep.  132;  Asbell  v.  Kansas,  209 
U.  S.  251,  52  L.  ed.  778,  28  Sup.  Ct  Rep. 
485. 

In  the  case  of  Geer  v.  Connecticut,  161 
U.  8.  519,  40  L.  ed.  793,  16  Sup.  Ct  Rep. 
600,  the  plaintiff  in  error  was  convicted  for 
having  in  his  possession  game  birds  killed 
within  the  state,  with  the  intent  to  procurs 
transportation  of  the  same  beyond  the  state 
limits.  It  was  contended  that  this  statute 
was  a  direct  attempt  by  the  state  to  regu- 
late commerce  between  the  states.  It  was 
held  that  the  game  of  the  state  was  pecul- 
iarly subject  to  the  power  of  the  state,  which 
might  control  its  ownership  for  the  com- 
mon benefit  of  the  people,  and  that  it  was 
within  the  power  of  the  state  to  prohiUt 
the  transportation  of  game  killed  within  its 
limits  beyond  the  state^  such  authority  h^ 
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lag  embraced  in  the  right  of  the  state  to 
eonfine  the  use  of  such  game  to  the  people 
of  the  state.  After  a  discussion  of  the  pecul- 
iar nature  of  such  property,  and  the  power 
of  the  state  over  it,  Mr.  Justice  White,  who 
delivered  the  opinion  of  the  court  in  that 
ease,  said: 

"Aside  from  the  authority  of  the  state, 
derived  from  the  common  ownership  of  game 
and  the  trust  for  the  benefit  of  its  people 
which  the  state  exercises  in  relation  thereto, 
there  is  another  view  of  the  power  of  the 
state  in  regard  to  the  property  in  game, 
which  is  equally  conclusive.  The  right  to 
preserve  game  flows  from  the  undoubted  ex- 
istence in  the  state  of  a  police  power  to 
that  end,  which  may  be  none  the  less  effi- 
ciently called  into  play  because  by  doing 
to  interstate  commerce  may  be  remotely 
and  indirectly  affected.  Elidd  v.  Pearson, 
128  U.  S.  1,  32  L.  ed.  346,  2  Inters.  Com. 
Rep.  232,  9  Sup.  Ct.  Rep.  6;  Hall  v.  De 
Cuir,  95  U.  S.  485,  24  L.  ed.  547;  Sherlock 
T.  Ailing,  98  U.  S.  99,  103,  23  L.  ed.  819, 
820;  Gibbons  v.  Ogden,  9  Wheat  1,  6  L. 
et  ed.  23.  Indeed,  the  source  of  the  police  pow- 
7cr  as  to  game  birds  *(  like  those  covered  by 
the  statute  here  called  in  question)  flows 
from  the  duty  of  the  state  to  preserve  for 
its  people  a  valuable  food  supply.  Phelps  v. 
Rac«y,  60  N.  Y.  10,  19  Am.  Rep.  140;  Ex 
parte  Maier  and  Magner  v.  People,  ubi  su- 
pra, and  the  cases  there  cited.  The  exercise 
by  the  state  of  such  power  therefore  comes 
directly  within  the  principle  of  Plumley  v. 
Massachusetts,  155  U.  S.  401,  473,  39  L.  ed. 
223,  227,  5  Inters.  Com.  Rep.  590,  16  Sup. 
Ct.  Rep.  154.  The  power  of  a  state  to  pro- 
tect, by  adequate  police  regulation,  its 
people  against  the  adulteration  of  articles 
of  food  (which  was,  in  that  case,  main- 
tained), although,  in  doing  so,  commerce 
might  be  remotely  affected,  necessarily  car- 
ries with  it  the  existence  of  a  like  power 
to  preserve  a  food  supply  which  belongs  in 
oommon  to  all  the  people  of  the  state,  which 
can  only  become  the  subject  of  ownership 
in  a  qualified  way,  and  which  can  never 
be  the  object  of  commerce  except  with  the 
consent  of  the  state,  and  subject  to  the  con- 
ditions which  it  may  deem  best  to  impose 
for  the  public  good." 

In  the  case  of  Plumley  v.  Massachusetts, 
referred  to  in  the  opinion  just  cited,  it  was 
held  that  a  law  of  the  state  of  Massachu- 
setts which  prevented  the  sale  of  oleomarga- 
rine colored  in  imitation  of  butter  was  a  le- 
gal exertion  of  police  power  on  the  part  of 
the  state,  although  oleomargarine  was  a 
wholesome  article  of  food,  transported  from 
another  state;  and  this  upon  the  principle 
tliat  the  Constitution  did  not  intend,  in 
conferring  upon  Congress  an  exclusive  power 
to  regulate  interstate  oommereey  to  take 


from  the  states  the  right  to  make  reasonable 
laws  concerning  the  health,  life,  and  safety 
of  their  citizens,  although  such  legislation 
might  indirectly  affect  foreign  or  interstate 
commerce;  and  the  general  statement  in 
Sherlock  v.  Ailing,  93  U.  S.  99,  23  L.  ed.  819, 
was  quoted  with  approval: 

"And  it  may  be  said  generally,  that  the 
legislation  of  a  state,  not  directed  against 
commerce  or  any  of  its  regulations,  but  re- 
lating to  the  rights,  duties,  and  liabilities 
of  citizens,  and  only  indirectly  and  remotely 
affecting  the  operations  of  commerce,  is  of 
obligatory  force  upon  citizens  within  its 
territorial  jurisdiction,  whether  on  land  or^ 
water,* or  engaged  in  commerce,  foreign  or* 
interstate,  or  in  any  other  pursuit" 

It  is  true  that  in  the  case  of  Schollenber- 
ger  V.  Pennsylvania,  171  U.  S.  1,  43  L.  ed. 
49,  18  Sup.  Ct  Rep.  757,  it  was  held  that  a 
state  law  directly  prohibiting  the  introduc- 
tion in  interstate  commerce  of  a  healthful 
commodity  for  the  purpose  of  thereby  pre- 
venting the  traffie  in  adulterated  and  in- 
jurious articles  within  the  state  was  not  a 
legitimate  exercise  of  the  police  power.  But, 
in  that  ease,  there  was  a  direct,  and,  it 
was  held,  unlawful,  interference  with  inter- 
state commerce  as  such.  In  the  case  at 
bar  the  interference  with  foreign  commerce 
is  only  incidental,  and  not  the  direct  pur- 
pose  of  the  enactment  for  the  protection  of 
the  food  supply  and  the  domestio  game  of 
the  state. 

It  is  provided  in  the  New  York  statutes 
that  game  shall  be  taken  only  during  certain 
seasons  of  the  year;  and  to  make  this  pro- 
vision effectual  it  is  further  provided  that 
the  prohibited  game  shall  not  be  possessed 
within  the  state  during  such  times;  and, 
owing  to  the  likelihood  of  fraud  and  deceit 
in  the  handling  of  such  game,  the  posses- 
sion of  game  of  the  classes  named  is  like- 
wise prohibited,  whether  it  is  killed  within 
or  without  the  state.  Such  game  may  be 
legally  imported  during  the  open  season, 
and  held  and  possessed  within  the  state  of 
New  York.  It  may  be  legally  held  in  the 
closed  season  upon  giving  bond,  as  pro- 
vided by  the  statute  against  its  sale.  Inci- 
dentally, these  provisions  may  affect  the 
right  of  one  importing  game  to  hold  and 
dispose  of  it  in  the  closed  season,  but  the 
effect  is  only  incidental.  The  purpose  of 
the  law  is  not  to  regulate  interstate  com- 
merce, but,  by  laws  alike  applicable  to  for- 
eign and  domestic  game,  to  protect  the 
people  of  the  state  in  the  right  to  use  and 
enjoy  the  game  of  the  state. 

The  New  York  court  of  appeals  further 
held  that  the  so-called  Lacey  act  (31  Stat 
at  L.  187,  chap.  553,  U.  S.  Comp.  Stat  1901, 
p.  290)  relieved  the  regulation  of  the  ob- 
jection in  question  because  of  the  eonaent 
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of  Congren  to^the  pattage  of  such  lawB  ooih 
oerning  ineh  eomxneroB,  interstate  and  for- 
eign, within  the  principles  upon  which  the 
Wilson  act  was  sustained  by  this  court. 
Re  Rahrer  (Wilkerson  v.  Rahrer)  140  U.  S. 
645,  35  L.  ed.  572,  11  Sup.  Ct.  Rep.  865. 

In  the  aspect  in  which  the  game  law  of 
New  York  is  now  before  this  court  we  think 
it  was  a  valid  exertion  of  the  police  power, 
independent  of  any  authorization  thereof  by 
the  Lacey  act,  and  we  shall  therefore  not 
stop  to  examine  the  provisions  of  that  act. 
For  the  reasons  stated,  we  think  the  legis- 
lature, in  the  particulars  in  which  the  stat- 
ute is  here  complained  of,  did  not  exceed 
the  police  power  of  the  state,  nor  run  coun- 
ter to  the  protection  afforded  the  citizens  of 
the  state  1^  the  Constitution  of  the  United 
States. 

Judgment  alBnned. 


cm  u.  8.  7«) 

ALBERT  C.  TWINING  and  David  0.  Cor- 
nell, Plffs.  in  Err., 

V. 

STATE  OF  NEW  JERSEY. 
CJoirsrrrnrrioHAi.    Law    (i   206*)  — Peivi- 

LBQE8    AND     IliinTKITIES  —  SCLF-lNOBIlI- 
INATION. 

1.  Exemption  from  self-incrimination, 
though  secured  as  against  Federal  action  by 
U.  S.  Const.,  5th  Amend.,  is  not  one  of  the 
fundamental  rights  of  national  citizenship, 
so  as  to  be  included  among  the  privileges 
and  immunities  of  citizens  of  the  United 
States  which  the  states  are  forbidden  by 
the  14th  Amendment  to  abridge. 

[Bd.  Note.— For  other  cases,  see  ConsUtutloiial 
Lawp  Dec.  Dig.  S  206.* 

For  other  deflnitionsp  see  Words  and  Phrases, 
VOL  e,  pp.  66M-6606.] 

CoHBnTunoNAL  Law  (8  255*)— Du«  Pbo- 
CE88  or  Law— Self-Incbimination. 

2.  Exemption  from  self-incrimination  is 
not  safeguarded  as  against  state  action  by 
the  provision  of  U.  S.  Const.,  14th  Amend., 
that  no  state  shall  deprive  any  person  of 
life,  liberty,  or  property  without  due  process 
of  law. 

[Bd.  Note.— For  other  cases,  see  Constitutional 
Law.  Dec  Dig.  S  266.«] 

[No.  10.] 

Argued  March  19,  20,  1908.    Decided  No- 
vember 9,  1908. 

IN  ERROR  to  the  Court  of  Errors  and 
Appeals  of  the  State  of  New  Jersey  to 
review  a  judgment  which  affirmed  a  judg- 
ment of  the  Supreme  Court  of  that  state, 
affirming  a  conviction  in  the  Court  of  Quar- 
ter Sessions  of  the  County  of  Monmouth  of 
having  knowingly  exhibited  a  false  paper  to 
a  ba^  examiner,  with  intent  to  deceive. 
Affirmed. 

See  same  case  below,  73  N.  J.  L.  683,  84 
AtL  1078,  1135. 


Statement  by  Mr.  Justice  Moody:  g 

*  Albert  C.  Twining  and  David  C.  Cornell,* 
the  plaintiffs  in  error,  hereafter  called  the 
defendants,  were  indicted  by  the  grand  jury 
of  Monmouth  county,  in  the  state  of  New 
Jersey.  The  indictment  charged  that  the 
defendants,  being  directors  of  the  Mon* 
mouth  Trust  &  Safe  Deposit  Company, 
knowingly  exhibited  a  false  paper  to  Laruo 
Vreedenberg,  an  examiner  of  the  state 
banking  department,  with  intent  to  deceive 
him  as  to  the  condition  of  the  company. 
Such  an  act  is  made  a  misdemeanor  by  a 
statute  of  the  state  (P.  L.  1899,  p.  450,  at 
461),  which  is  as  follows: 

"Every  director,  officer,  agent,  or  cleric  of 
any  trust  company  who  wilfully  and  know- 
ingly subscribes  or  makes  any  false  state- 
ment of  facts  or  false  entries  in  the  books 
of  such  trust  company,  or  knowingly  sub- 
scribes or  exhibits  any  false  paper,  with  in- 
tent to  deceive  any  person  authorized  to- 
examine  as  to  the  condition  of  such  trust 
company,  or  wilfully  or  knowingly  sub- 
scribes to  or  makes  any  false  report,  shall 
be  guilty  of  a  high  misdemeanor  and  pun- 
ished accordingly." 

The  defendants  were  found  guilty  on 
March  1,  1904,  by  the  verdict  of  a  jury, 
and  judgment  upon  the  verdict,  that  the  de- 
fendants be  imprisoned  for  six  and  four 
years,  respectively,  was  affirmed  successive- S 
ly  by  the  supreme  court  and  the  court*of* 
errors  and  appeals.  There  needs  to  be 
stated  here  only  such  part  of  what  occurred  ' 
at  the  trial  as  will  describe  the  questions  on 
which  this  court  is  authorized  to  pass.  It 
appeared  that  in  February,  1903,  the  com- 
pany closed  its  doors.  The  bank  examiner 
came  at  once  to  the  place  of  business  for 
the  purpose  of  examining  the  affairs  of  the 
company,  and  found  there  Twining  and  Cor- 
nell, who  were  respectively  president  and 
treasurer  as  well  as  directors.  Having  soo» 
discovered  that,  according  to  a  book  entry, 
there  had  been  a  recent  payment  of  $44,875, 
for  381  shares  of  stock,  the  examiner  in- 
quired of  the  defendants  by  what  authority 
this  had  been  done,  and  was  informed  that 
it  was  done  by  authority  of  the  board  of  di- 
rectors, and  the  following  paper  was  pro- 
duced to  him  as  a  record  of  the  transaction  t 

Monmouth  Trust  ft  Safe  Deposit  Company, 
Asbury  Park,  N.  J. 

A  special  meeting  of  the  board  of  directora 
of  this  company  was  held  at  the  office  of 
the  company  on  Monday,  Feb.  9th,  1903. 

There  were  present  the  following  direct- 
ors: George  F.  Kroehl,  S.  A.  Patterson,  G. 
B.  M.  Harvey,  A.  C.  Twining,  D.  C.  ComelL 

The  minutes  of  the  regular  meeting  held 
Jan.  15th,  1903,  were  read,  and  on  motioA 
duly  approved. 

All  loans  taken  since  the  last 
were  gone  over  carefully,  and,  upon 


*For  other  esses  see  same  topic  &  9  numbbb  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Rep'r  Indexes 
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tion  duly  seooiided,  were  nnaninunuly  ap- 
pioved* 

A  reeolutiosi  that  this  company  buy  881 
flhares  of  the  stock  of  the  First  National 
Bank  at  (44,875  was  adopted. 

On  motion  the  meeting  adjourned. 

This  was  the  paper  referred  to  In  the  in- 
dictment, and  it  was  incumbent  on  the  prose- 
ention  to  prove  that  it  was  false  and  that 
it  was  ^knowingly"  exhibited  by  the  defend- 
ants to  the  examiner.  There  was  eyidenoe 
on  the  part  of  the  prosecution  tending  to 
prove  both  these  propositions.  The  defend- 
ants called  no  witnesses  and  did  not  testify 
themselves,  although  the  law  of  New  Jersey 
gave  them  the  right  to  do  so  if  they  chose. 
In  his  charge  to  the  jury  the  presiding  judge 
said: 
2J  '^ow,  gentlemen,  was  this  paper  false? 
«  In  the  first  plaoe,*the  paper  charged  in  the 
Indictment  certifies  in  effect  that  a  special 
meeting  of  the  board  of  directors  of  this 
company  was  held  at  the  office  of  the  com- 
pany on  Monday,  February  9,  1003.  There 
were  present  the  following  directors: 
George  F.  Kroehl,  8.  A.  Patterson,  O.  B. 
II.  Harvey,  A.  C.  Twining,  D.  C.  Cornell. 

''Among  other  things  appears  a  resolution 
of  this  company  to  buy  381  shares  of  the 
stock  of  the  First  National  Bank  at  $44,875, 
which  was  adopted. 

'Vow,  was  tiiat  meeting  held  or  not? 

rrhat  paper  says  that  at  this  meeting 
were  present,  among  others,  Patterson,  Twin- 
ing, and  Cornell. 

''Mr.  Patterson  has  gone  upon  the  stand 
and  has  testified  that  there  was  no  such 
meeting  to  his  knowledge;  that  he  was  not 
present  at  any  such  meeting;  that  he  had 
no  notice  of  any  such  meeting;  and  that  he 
never  acquiesced,  as  I  understand,  in  any 
way,  in  the  passage  of  a  resolution  for  the 
purchase  of  this  stock. 

'Vow,  Twining  and  Cornell,  this  paper 
says,  were  present.  They  are  here  in  court 
and  have  seen  this  paper  offered  in  evidence, 
and  they  know  that  this  paper  says  that 
they  were  the  two  men,  or  two  of  the  men, 
who  were  present.  Neither  of  them  has 
gone  upon  the  stand  to  deny  that  they  were 
present  or  to  show  that  Uie  meetiivif  was 
held. 

'Vow,  it  is  not  necessary  for  these  men 
to  prove  their  innocence.  It  is  not  neces- 
sary for  them  to  prove  that  this  meeting 
was  held.  But  the  fact  that  they  stey  off 
the  stand,  having  heard  testimony  which 
might  be  prejudicial  to  them,  without  avail- 
ing themselves  of  the  right  to  go  upon  the 
stand  and  contradict  it,  is  sometimes  a  mat- 
ter of  significance. 

*Now,  of  course,  in  this  action,  I  do  not 
tee  ham  that  can  have  mnoh  weight,  be> 


cause  these  men  deny  that  ttuj  exhibited 
the  paper,  and  if  one  of  these  men  exhibited 
the  paper  and  the  other  did  not,  I  do  not 
see  how  you  could  say  that  the  person  who 
claims  he  did  not  exhibit  the  paper  would 
be  under  any  obligation  at  all  to  go  npon^v 
the  stand.  Neither  is  under  any^obligation.? 
It  is  simply  a  right  they  have  to  go  upon 
the  stand,  and,  consequently  the  fact  that 
they  do  not  go  upon  the  stand  to  contradict 
this  statement  in  the  minutes,  they  both 
denying,  through  their  counsel  and  through 
their  plea,  that  they  exhibited  the  paper,  I 
do  not  see  that  that  can  be  taken  as  at  all 
prejudicial  to  either  of  them.  They  simply 
have  the  right  to  go  upon  the  stand,  and 
they  have  not  availed  themselves  of  ii^  and 
it  may  be  that  there  is  no  necessity  for  them 
to  go  there.    I  leave  that  entirely  to  you." 

Further,  in  that  part  of  the  charge  relat- 
ing to  the  exhibition  of  the  paper  to  the 
examiner,  the  judge  said: 

"Now,  gentlemen,  if  you  believe  that  that 
is  so;  if  you  believe  this  testimony,  that 
Cornell  did  direct  this  man's  attention  to  it, 
— Cornell  has  sat  here  and  heard  that 
testimony  and  not  denied  it, — nobody  could 
misunderstand  the  import  of  that  testi- 
mony, it  was  a  direct  accusation  made 
against  him  of  his  guilt, — ^if  you  be- 
lieve that  testimony  beyond  a  reasonable 
doubt,  Cornell  is  guilty.  And  yet  he  has 
sat  here  and  not  gone  upon  the  stand  to 
deny  it  He  was  not  called  upon  to  go  upon 
the  stend  and  deny  it,  but  he  did  not  go 
upon  the  stend  and  deny  it,  and  it  is  for 
you  to  take  that  into  eonsideration. 

"Now  Twining  has  also  sat  here  and  heard 
this  testimony,  but  you  will  observe  there  is 
this  distinction  as  to  the  conduct  of  these 
two  men  in  this  respect:  the  accusation 
against  Cornell  was  specific  by  Vreedenberg. 
It  is  rather  inferential,  if  at  all,  against 
Twining,  and  he  might  say, — ^it  is  for  you 
to  say  whether  he  might  say, — ^^ell,  I  don't 
think  the  accusation  against  me  is  made 
with  such  a  degree  of  certeinty  as  to  require 
me  to  deny  it,  and  I  shall  not;  nobody  will 
think  it  strange  if  I  do  not  go  upon  the 
stend  to  deny  it,  because  Vreedenberg  is  un- 
eertein  as  to  whether  I  was  there;  he  won't 
swear  that  I  was  there.'  So  consequently 
the  fact  that  Twining  did  not  go  upon  the 
stend  can  have  no  significance  at  all. 

"Tou  may  say  that  the  fact  that  Cornell 
did  not  go  upon  the  stand  has  no  signifi- 
cance. You  may  say  so,  because  the  cir- 
cumstences  may  be  such  that  there  should  g 
be  no* inference  drawn  of  guilt  or  anything* 
of  that  kind  from  the  fact  that  he  did  not 
go  upon  the  stand.  Because  a  man  does 
not  go  upon  the  stand  you  are  not  neces- 
sarily justified  in  drawing  an  infezenoe  of 
guilt    But  yon  have  ft  right  to  ecmiider 
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the  fact  that  he  does  not  go  upon  the  itand 
where  a  direct  aociuation  is  made  against 
hinu" 

The  question  duly  brought  here  by  writ  of 
error  ia  whether  the  parts  of  the  charge  set 
forth,  affirmed,  as  they  were,  by  the  court 
of  last  resort  of  the  state,  are  in  Tiolation 
of  the  14th  Amendment  of  the  Constitution 
of  the  United  SUtes. 

Messrs.  John  G.  Johnson,  Marshall 
Van  Winkle,  William  W.  Gooch,  Herbert 
C.  Smyth,  and  Frederic  C.  Soofleld  for 
plaintiffs  in  error. 

Messrs.  Robert  H.   McOarter,    H.    M. 
DTeTiuB,  and  Nelson  B.  Gaskiil  for  defend- 
ant in  error. 
o 

•  *Mr.  Justice  Moody,  after  making  the 
foregoing  statement,  deliyered  the  opinion 
of  the  court: 

In  the  view  we  take  of  the  case  we  do  not 
deem  it  necessary  to  consider  whether,  with 
respect  to  the  Federal  question,  there  is  any 
difference  in  the  situation  of  the  two  de- 
fendants. It  is  assumed,  in  respect  of  each, 
that  the  jury  were  instructed  that  they 
might  draw  an  unfavorable  inference  against 
him  from  his  failure  to  testify,  where  it  was 
within  his  power,  in  denial  of  the  evidence 
which  tended  to  incriminate  him.  The  law 
of  the  state,  as  declared  in  the  case  at  bar, 
which  accords  with  other  decisions  (Parker 
T.  State,  61  N.  J.  L.  308,  39  Atl.  661;  SUte 
T.  Wines,  65  N.  J.  L.  31,  46  Atl.  702;  Stete 
T.  Zdanowicz,  69  N.  J.  L.  619,  65  Atl.  743; 
State  V.  Banusik  (X.  J.)  64  Atl.  994),  per- 
gmitted  such  an  inference  to  be  drawn.    The 

•  Judicial  act  of  the  highest  court  of  the^itate, 
in  authoritatively  construing  and  enforcing 
its  laws,  is  the  act  of  the  state.  Ex  parte 
Virginia,  100  U.  S.  339,  26  L.  ed.  676;  Scott 
▼.  McNeal,  154  U.  S.  34,  38  L.  ed.  896,  14 
Sup.  Ct.  Rep.  1108;  Chicago,  B.  &  Q.  R.  Co. 
T.  Chicago,  166  U.  S.  226,  41  L.  ed.  979,  17 
Sup.  Ct.  Rep.  681.  The  general  question, 
therefore,  is,  whether  such  a  law  violates 
the  14th  Amendment,  either  by  abridging 
the  privileges  or  immunities  of  citizens  of 
the  United  States,  or  by  depriving  persons 
of  their  life,  liberty,  or  property  without 
due  process  of  law.  In  order  to  bring  them- 
celves  within  the  protection  of  the  Consti- 
tution it  is  incumbent  on  the  defendants  to 
prove  two  propositions:  First,  that  the 
•xemption  from  eompidsory  self-incrimina- 
tio;i  is  guaranteed  by  the  Federal  Constitu- 
tion against  impairment  by  the  states;  and, 
second,  if  it  be  so  guaranteed,  that  the  ex- 
emption was  in  fact  impaired  in  the  case 
at  bar.  The  first  proposition  naturally  pre- 
aents  itself  for  earlier  consideration.  If  the 
right  here  asserted  is  not  a  Federal  right, 
that  ia  the  end  of  the  ease.   We  have  no  au- 


thority to  go  further  and  determine  whether 
the  state  court  has  erred  in  the  interpreta* 
tion  and  enforcement  of  its  own  laws. 

The  exemption  from  testimonial  compul* 
sion,  that  is,  from  disclosure  as  a  witness 
of  evidence  against  oneself,  forced  by  any 
form  of  legal  process,  is  universal  in  Ameri* 
can  law,  though  there  may  be  differences  as 
to  its  exact  scope  and  limits.  At  the  time 
of  the  formation  of  the  Union  the  principle 
that  no  person  could  be  compelled  to  be  a 
witness  against  himself  had  become  emf 
bodied  in  the  common  law  and  distin* 
guished  it  from  all  other  systems  of  juris- 
prudence. It  was  generally  regarded  then^ 
as  now,  as  a  privilege  of  great  value^  a  pro- 
tection to  the  innocent,  though  a  shelter  to 
the  guilty,  and  a  safeguard  against  heedless, 
unfounded,  or  tyrannical  prosecutions.  Five 
of  the  original  thirteen  states  (North  Caro* 
Una,  1776;  Pennsylvania,  1776;  Virginia, 
1776;  Massachusetts,  1780;  New  Hampshire 
1784)  had  then  guarded  the  principle  from 
legislative  or  judicial  change  by  including 
it  in  Constitutions  or  Bills  of  Right;  Mary- 
land had  provided  in  her  Constitution 
(1776)  that  "no  man  ought  to  be  compelled g 
to  give  evidence  against^himself,  in  a  com** 
mon  court  of  law,  or  in  any  other  court» 
but  in  such  cases  as  have  been  usually  preo- 
tised  in  this  state  or  may  hereafter  be  di- 
rected by  the  legislature;"  and  in  the  re- 
mainder of  those  states  there  seems  to  bo 
no  doubt  that  it  was  recognized  by  the 
courts.  The  privilege  was  not  included  in 
the  Federal  Constitution  as  originally 
adopted,  but  was  placed  in  one  of  the  ten 
amendments  which  were  recommended  to  the 
states  by  the  first  Congress,  and  by  *hem 
adopted.  Since  then  all  the  states  of  the 
Union  have,  from  time  to  time,  with  vary- 
ing form,  but  uniform  meaning,  included 
the  privilege  in  their  Constitutions,  except 
the  states  of  New  Jersey  and  Iowa,  and  i]» 
those  states  it  is  held  to  be  part  of  the  exist- 
ing law.  State  v.  Zdanowicz,  supra;  State 
V.  Height,  117  Iowa,  650,  69  L.R.A.  437,  94 
Am.  St.  Rep.  323,  91  N.  W.  936.  It  is  obvi- 
ous from  this  short  statement  that  it  has 
been  supposed  by  the  states  that,  so  far  aa 
the  state  courts  are  concerned,  the  privilegv 
had  its  origin  in  the  Constitutions  and  laws 
of  the  states,  and  that  persons  appealing 
to  it  must  look  to  the  state  for  their  pro- 
tection. Indeed,  since,  by  the  unvarying  de- 
cisions of  this  court,  the  first  ten  Amend- 
ments of  the  Federal  Constitution  are  re- 
strictive only  of  national  action,  there  was 
nowhere  else  to  look  up  to  the  time  of  the 
adoption  of  the  14th  Amendment,  and  the 
state,  at  least  until  then,  might  give,  modi- 
fy, or  withhold  the  privilege  at  its  wilL 
The  14th  Amendment  withdrew  from  tha 
states  powers  theretofore  enjoyed  by  tham 
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to  an  extent  not  yet  fuUj  aaeertained,  or 
rather,  to  speak  more  accurately,  limited 
those  powers  and  restrained  their  exercise. 
There  is  no  doubt  of  the  duty  of  this  court 
to  enforce  the  limitations  and  restraints 
whenever  they  exist,  and  there  has  been  no 
hesitation  in  the  performance  of  the  duty. 
But,  whenever  a  new  limitation  or  restric- 
tion is  declared,  it  is  a  matter  of  grave  im- 
port, since,  to  that  extent,  it  diminishes 
the  authority  of  the  state,  so  necessary  to 
the  perpetuity  of  our  dual  form  of  govern- 
ment, and  changes  its  relation  to  its  people 
and  to  the  Union.  The  question  in  the  case 
at  bar  has  been  twice  before  us,  and  been 
left  undecided,  as  the  cases  were  disposed 
gof  on  other  grounds.  Adams  v.  New  York, 
•  102  U.  S.  586,  48  L.  ed.  675,  24  Sup.  Ct.  Rep. 
372 ;  Consolidated  Rendering  Co.  t.  Vermont, 
207  U.  S.  541,  52  L.  ed.  827,  28  Sup.  Ct. 
Rep.  178.  The  defendants  contend,  in  the 
first  place,  that  the  exemption  from  self- 
incrimination  is  one  of  the  privileges  and 
immunities  of  citizens  of  the  United  States 
which  the  14th  Amendment  forbids  the 
states  to  abridge.  It  is  not  argued  that  the 
defendants  are  protected  by  that  part  of 
the  6th  Amendment  which  provides  that 
''no  person  .  •  .  shall  be  compelled  in 
any  criminal  case  to  be  a  witness  against 
himself,"  for  it  is  recognized  by  counsel  that, 
by  a  long  line  of  decisions,  the  first  ten 
Amendments  are  not  operative  on  the  states. 
Barron  v.  Baltimore,  7  Pet  243,  8  L.  ed. 
072;  Spies  v.  Illinois,  123  U.  S.  131,  31  L.  ed. 
80,  8  Sup.  Ct.  Rep.  21,  22;  Brown  v.  New 
Jersey,  176  U.  S.  172,  44  L.  ed.  119,  20  Sup. 
Ct.  Rep.  77;  Barrington  ▼.  Missouri,  205 
U.  S.  483,  51  L.  ed.  890,  27  Sup.  Ct.  Rep. 
582.  But  it  is  argued  that  this  privilege 
is  one  of  the  fundamental  rights  of  national 
citizenship,  placed  under  national  protection 
by  the  14th  Amendment,  and  it  is  specifical- 
ly argued  that  the  "privileges  and  immuni- 
ties of  citizens  of  the  United  States,"  pro- 
tected against  state  action  by  that  Amend- 
ment, include  those  fundamental  personal 
rights  which  were  protected  against  national 
action  by  the  first  eight  Amendments;  that 
this  was  the  intention  of  the  framers  of  the 
14th  Amendment,  and  that  this  part  of  it 
would  otherwise  have  little  or  no  meaning 
and  effect.  These  arguments  are  not  new 
to  this  court  and  the  answer  to  them  is 
found  in  its  decisions.  The  meaning  of  the 
phrase  "privileges  and  immunities  of  citi- 
zens of  the  United  States,"  as  used  in  the 
14th  Amendment,  came  under  early  consid- 
eration in  the  Slaughter-House  Cases,  16 
Wall.  36,  21  L.  ed.  394.  A  statute  of  Louisi- 
ana created  a  corporation  and  conferred  up- 
on it  the  exclusive  privilege,  for  a  term  of 
years,  of  establishing  and  maintaining  with- 
in a  fixed  division  of  the  city  of  New  Orleans 
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stock  yards  and  slau^^terhoiues.  Tin  mI 
provided  that  others  might  nse  these  faeili* 
ties  for  a  prescribed  price,  forbade  the  land* 
ing  for  slaughter  or  the  slaughtering  of  ani- 
mals elsewhere  or  otherwise,  and  established 
a  systeih  of  inspection.  Those  persons  who 
were  driven  out  of  independent  business  by 
this  law  denied  its  validity  in  suits  which  J 
came  to  this*court  by  writs  of  error  to  the  • 
supreme  court  of  the  state,  which  had  sus- 
tained the  act.  It  was  argued,  inter  dUOf 
that  the  statute  abridged  the  privileges  and 
immunities  of  the  plaintiffs  in  error  as 
citizens  of  the  United  States,  and  the  par* 
ticular  privilege  which  was  alleged  to  be  vio- 
lated was  that  of  pursuing  freely  their  cho- 
sen trade,  business,  or  calling.  The  majority 
of  the  court  were  not  content  with  express- 
ing the  opinion  that  the  act  did  not  in  fact 
deprive  the  plaintiffs  in  error  of  their  right 
to  exercise  their  trade  (a  proposition  vigor- 
ously disputed  by  four  dissenting  justices), 
which  would  have  disposed  of  the  case,  but 
preferred  to  rest  the  decision  upon  the  broad 
ground  that  the  right  asserted  in  the  case 
was  not  a  privilege  or  immunity  belonging 
to  persons  by  virtue  of  their  national  citi- 
zenship, but,  if  existing  at  all,  belonging  to 
them  only  by  virtue  of  their  state  citizen- 
ship. The  14th  Amendment,  it  is  observed 
by  Mr.  Justice  Miller,  delivering  the  opinion 
of  the  court,  removed  the  doubt  whether 
there  could  be  a  citizenship  of  the  United 
States  independent  of  citizenship  of  the 
state,  by  recognizing  or  creating  and  defin- 
ing the  former.  "It  is  quite  clear,  then," 
he  proceeds  to  say  (p.  74),  "that  there  is  a 
citizenship  of  the  United  States  and  a  citi- 
zenship of  a  state,  which  are  distinct  from 
each  other  and  which  depend  upon  different 
characteristics  or  circumstances  in  the  in- 
dividual." The  description  of  the  privileges 
and  Inmiunities  of  state  citizenship,  given 
by  Mr.  Justice  Washington  in  Corfield  ▼• 
Coryell,  4  Wash.  C.  C.  371,  Fed.  Cas.  No. 
3,230,  is  then  quoted,  approved,  and  said  to 
include  "those  rights  which  are  fundamen- 
tal," to  embrace  "nearly  every  civil  right  for 
the  establishment  and  protection  of  which 
organized  government  is  instituted,"  and  "to 
be  the  class  of  rights  which  the  state  govern- 
ments were  created  to  establish  and  secure." 
This  part  of  the  opinion  then  concludes 
with  the  holding  that  the  rights  relied  up- 
on in  the  case  are  those  which  belong  to  the 
citizens  of  states,  as  such,  and  are  under 
the  sole  care  and  protection  of  the  state 
governments.  The  conclusion  is  preceded 
by  the  important  declaration  that  the  civil 
rights  theretofore  appertaining  to  citizen- § 
ship  of  the  states*and  under  the  protection  of* 
the  states  were  not  given  the  security  of 
national  protection  by  this  clause  of  the 
14th  Amendment.    The  exact  scope  and  ths 
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momfintoiu  oonseqiienoe  of  tliif  dftdsion  are 
brought  into  dear  light  by  the  dissenting 
opinions.  The  view  of  Mr.  Justice  Field, 
ooncurred  in  by  Chief  Justice  Chase  and  Jus- 
tices Swayne  and  Bradley,  was  that  the 
fundamental  rights  of  citizenship,  which, 
by  the  opinion  of  the  court,  were  held  to  be 
rights  of  state  citizenship,  protected  only  by 
the  state  goTemment,  became,  as  the  result 
of  the  14th  Amendment,  rights  of  national 
citizenship,  protected  by  the  national  Con> 
stitution.  Said  Mr.  Justice  Field  (p.  95) : 
"The  fundamental  rights,  privileges,  and 
immimities  which  belong  to  him  as  a  free 
man  and  a  free  citizen,  now  belong  to  him  as 
a  citizen  of  the  United  States,  and  are  not 
dependent  upon  his  citizenship  of  any  state. 
.  .  .  The  Amendment  does  not  attempt  to 
eonfer  any  new  privileges  or  immunities 
upon  citizens,  or  to  enumerate  or  define 
those  already  existing.  It  assumes  that 
there  are  such  privileges  and  immunities, 
which  belong  of  right  to  citizens  as  such, 
and  ordains  that  they  shall  not  be  abridged 
by  state  legislation.  If  this  inhibition  has 
no  reference  to  privileges  and  immunities  of 
this  character,  but  only  refers,  as  held  by 
the  majority  of  the  court  in  their  opinion, 
to  such  privileges  and  immunities  as  were, 
before  its  adoption,  specially  designated  in 
the  Constitution,  or  necessarily  implied  as 
belonging  to  citizens  of  the  United  States,  it 
was  a  vain  and  idle  enactment,  which  ac- 
complished nothing,  and  most  unnecessarily 
excited  Congress  and  the  people  on  its  pas- 
sage. With  privileges  and  immunities  thus 
designated  or  implied  no  state  could  ever 
have  interfered  by  its  laws,  and  no  new  con- 
stitutional provision  was  required  to  inhibit 
such  interference.  The  supremacy  of  the 
Constitution  and  the  laws  of  the  United 
States  always  controlled  any  state  legisla- 
tion of  that  character.  But,  if  the  Amend- 
ment  refers  to  the  natural  and  inalienable 
rights  which  belong  to  all  citizens,  the  in- 
hibition  has  a  profound   significance  and 

o  oonsequence." 

?  •In  accordance  with  these  principles  it  is 
said  by  the  learned  justice  that  the  privi- 
leges and  immunities  of  state  citizenship, 
described  by  Mr.  Justice  Washington,  and 
held  by  the  majority  of  the  court  still  to 
pertain  exclusively  to  state  citizenship,  and 
to  be  protected  solely  by  the  state  govern- 
ment, have  been  guaranteed  by  the  14th 
Amendment  as  privileges  and  immunities  of 
dtizens  of  the  United  States.  And  see  the 
concurring  opinions  of  Mr.  Justice  Field  and 
Mr.  Justice  Bradley  in  Bartemeyer  v.  Iowa, 
18  Wall.  129,  21  L.  ed.  929;  and  in  Butch- 
ers' Union  S.  H.  ft  L.  S.  L.  Co.  v.  Crescent 
City  L.  S.  L.  ft  8.  H.  Co.  Ill  U.  S.  746,  28 
L.  ed.  585,  4  Sup.  Ct  Rep.  652.  There  can 
be  no  doubts  so  far  as  the  decision  in  the 


Slaughter-Houae  Cases  has  determined  the 
question,  that  the  dvil  rights  sometimes 
described  as  fundamental  and  inalienable^ 
which,  before  the  War  Amendments,  were 
enjoyed  by  state  citizenship  and  protected 
by  state  government,  were  left  imtouched  1^ 
this  clause  of  the  14th  Amendment.  Criti- 
cism of  this  case  has  never  entirely  ceased, 
nor  has  it  ever  received  universal  assent  by 
members  of  this  court.  Undoubtedly,  it  gave 
much  less  effect  to  the  14th  Amendment  than 
some  of  the  public  men  active  in  framing  it 
intended,  and  disappointed  many  others.  On 
the  other  hand,  if  the  views  of  the  minority 
had  prevailed.  It  is  easy  to  see  how  far  the 
authority  and  independence  of  the  states 
would  have  been  diminished,  by  subjecting 
all  their  legislative  and  judicial  acts  to 
correction  by  the  legislative  and  review  by 
the  judicial  branch  of  the  national  govern- 
ment. But  we  need  not  now  inquire  into  the 
merits  of  the  original  dispute.  This  part,  at 
least,  of  the  Slaughter-House  Cases,  has  been 
steadily  adhered  to  by  this  court,  so  that  it 
was  said  of  it,  in  a  ease  where  the  same 
clause  of  the  Amendment  was  under  con- 
sideration (Maxwell  V.  Dow,  176  U.  S.  581, 
591,  44  L.  ed.  597,  601,  20  Sup.  Ct.  Rep.  448, 
494) :  The  opinion  upon  the  matters  acta- 
ally  involved  and  maintained  by  the  judg- 
ment in  the  case  has  never  been  doubted  or 
overruled  by  any  judgment  of  this  court.** 
The  distinction  between  national  and  stats 
citizenship  and  their  respective  privileges 
there  drawn  has  come  to  be  firmly  estab- 
lished. And  so  it  was  held  that  the  rightg 
of  peaceable* assembly  for  a  lawful  purpose* 
(it  not  appearing  that  the  purpose  had  any 
reference  to  the  national  government)  was 
not  a  right  secured  by  the  Constitution 
of  the  United  States,  although  it  was  said 
that  the  right  existed  before  the  adoption 
of  the  Constitution  of  the  United  States, 
and  that  "it  is  and  always  has  been  one  of 
the  attributes  of  citizenship  under  a  free 
government.**  United  States  v.  Cruikshank, 
92  U.  S.  542,  551,  28  L.  ed.  588,  591.  And 
see  Hodges  v.  United  States,  208  U.  8.  1, 
51  L.  ed.  65,  27  Sup.  Ct.  Rep.  6.  In  each 
case  the  Slaughter-House  Cases  were  cited 
by  the  court,  and  in  the  latter  case  ths 
rights  described  by  Mr.  Justice  Washington 
were  again  treated  as  rights  of  state  citi- 
zenship, under  state  protection.  If,  then,  it 
be  assumed,  without  deciding  the  point,  that 
an  exemption  from  compulsory  self-incrimi- 
nation is  what  is  described  as  a  fundamental 
right  belonging  to  all  who  live  under  a  free 
government,  and  incapable  of  impairment 
by  legislation  or  judicial  decision,  it  is,  so 
far  as  the  states  are  concerned,  a  fundamen- 
tal right  inherent  in  state  citizenship,  and 
is  a  privilege  or  immunity  of  that  citizen- 
ship only.     Privileges  and  immunities  of 
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dtiznis  of  Am  United  States,  on  the  other 
hand,  are  only  nieh  as  arise  ont  of  the  na- 
tore  and  essential  eharaeter  of  the  national 
goremmenty  or  are  speeiflcally  granted  or 
seenred  to  all  citizens  or  persons  by  the 
Oonstitntion  of  the  United  States.  Slaugh- 
ter-House  Cases,  supra,  p.  79;  Re  Kemmler, 
186  U.  S.  486,  448,  84  L.  ed.  519,  524,  10 
Snp.  Ct  Rep.  980;  Dnncan  ▼.  Missouri,  152 
U.  S.  877,  882,  88  L.  ed.  485,  487,  14 
Snp.  Ct  Rep.  570.  Thus,  among  the  rights 
and  priyileges  of  national  citizenship  recog- 
nized by  this  court  are  the  right  to  pass 
freely  from  state  to  state  (Crandall  t.  Ne- 
vada, 6  Wall.  35,  18  L.  ed.  745) ;  the  right 
to  petition  Ckingress  for  a  redress  of  griev- 
ances (United  States  t.  Cruikshank,  supra) ; 
the  right  to  vote  for  national  oiBcers  (Ex 
parte  Yarbrough,  110  U.  S.  651,  28  L.  ed. 
274,  4  Snp.  Gt.  Rep.  152;  Wiley  ▼.  Sinkler, 
179  U.  S.  58,  45  L.  ed  84,  21  Sup.  Ct.  Rep. 
17) ;  the  right  to  enter  the  public  lands 
(United  States  ▼.  Waddell,  112  U.  S.  76, 
28  L.  ed.  673,  5  Sup.  Ct.  Rep.  35) ;  the  right 
to  be  protected  against  violence  while  in  the 
lawful  custody  of  a  United  States  marshal 
(Logan  V.  United  States,  144  U.  S.  263,  36 
L.  ed.  429,  12  Sup.  Ct.  Rep.  617) ;  and  the 
right  to  inform  the  United  States  authorities 
of  violation  of  its  laws   (Re  Quarles,  158 

JgU.  8.  532,  39  L.  ed.  1080,  15  Sup.  Ct.  Rep. 

•  959).  *  Most  of  these  cases  were  indictments 
against  individuals  for  conspiracies  to  de- 
prive persons  of  rights  secured  by  the  (Con- 
stitution of  the  United  States,  and  met  with 
a  different  fate  in  this  court  from  the  indict- 
ments in  United  States  v.  Cruikshank  and 
Hodges  V.  United  States,  because  the  rights 
in  the  latter  cases  were  rights  of  state,  and 
not  of  national,  citizenship.  But  assuming 
it  to  be  true  that  the  exemption  from  self- 
incrimination  is  not,  as  a  fundamental  right 
of  national  citizenship,  included  in  the  privi- 
leges and  immunities  of  citizens  of  the  Unit- 
ed States,  counsel  insist  that,  as  a  right 
speeiflcally  granted  or  secured  by  the  Feder- 
al Constitution,  it  is  included  in  them.  This 
view  is  based  upon  the  contention  which 
must  now  be  examined,  that  the  safeguards 
of  persona]  rights  which  are  enumerated  in 
the  first  eight  articles  of  amendment  to  the 
Federal  Constitution,  sometimes  called  the 
FMeral  Bill  of  Rights,  though  they  were  by 
those  Amendments  originally  secured  only 
against  national  action,  are  among  the  priv- 
ileges and  immunities  of  citizens  of  the 
United  States,  which  this  dause  of  the  14th 
Amendment  protects  against  state  action. 
This  view  has  been,  at  different  times,  ex- 
pressed by  justices  of  this  court  (Mr.  Jus- 
tice Field  in  CNefl  v.  Vermont,  144  U.  & 
828,  861,  86  L.  ed.  450,  466, 12  Sup.  Ct.  Rep. 
698;  Mr.  Justice  Harlan  in  the  tame  case, 
870,  and  In  Maxwell  v.  Dow,  supra,  606, 


617),  and  was  undoubtedly  that  sntertained 
by  some  of  those  who  framed  the  Amen^ 
men!  It  is,  however,  not  profitable  to  exam* 
ine  the  weighty  arguments  in  its  favor,  for 
the  question  is  no  longer  open  in  this  court. 
The  right  of  trial  by  jury  in  civil  cases, 
guaranteed  by  the  7th  Amendment  (Walker 
V.  Sauvinet,  92  U.  S.  90,  23  L.  ed.  678) ,  and 
the  right  to  bear  arms,  guaranteed  by  the 
2d  Amendment  (Presser  v.  Illinois,  116 
U.  S.  252,  29  L.  ed.  615,  6  Sup.  Ct.  Rep. 
580),  have  been  distinctly  held  not  to  be 
pririleges  and  immunities  of  citizens  of  the 
United  States,  guaranteed  by  the  14th 
Amendment  against  abridgment  by  the 
states,  and  in  effect  the  same  decision  was 
made  in  respect  of  the  guaranty  against 
prosecution,  except  by  indictment  of  a  grand 
jury,  contained  in  the  5th  Amendment 
(Hurtado  v.  CaUfomia,  110  U.  S.  516,  28  L.g 
ed.  232,  4  Sup.  Ct.  Rep.  Ill,  292), •and  in? 
respect  of  the  right  to  be  confronted  with 
witnesses,  contained  in  the  6th  Amendment 
(West  V.  Louisiana,  194  U.  S.  258,  48  L.  ed. 
965,  24  Sup.  Ct.  Rep.  650).  In  MsxweU  v. 
Dow,  supra,  where  the  plaintiff  in  error  had 
been  convicted  in  a  state  court  of  a  felony 
upon  an  information,  and  by  a  jury  of  eight 
persons,  it  was  held  that  the  indictment, 
made  indispensable  by  the  5th  Amendment, 
and  the  trial  by  jury,  guaranteed  by  the 
6th  Amendment,  were  not  privileges  and  im- 
munities of  citizens  of  the  United  States, 
as  those  words  were  used  in  the  14th  Amend- 
ment The  discussion  in  that  case  ought 
not  to  be  repeated.  All  the  arguments  for 
the  other  view  were  considered  and  answered, 
the  authorities  were  examined  and  analyzed, 
and  the  decision  rested  upon  the  ground 
that  this  clause  of  the  14th  Amendment  did 
not  forbid  the  states  to  abridge  the  personal 
rights  enumerated  in  the  first  eight  Amend- 
ments, because  those  rights  were  not  within 
the  meaning  of  the  clause  "privileges  and 
immunities  of  citizens  of  the  United  States." 
If  it  be  possible  to  render  the  principle  which 
governed  the  decision  more  clear,  it  is  done 
so  by  the  dissent  of  Mr.  Justice  Harlan. 
We  conclude,  therefore,  that  the  exemption 
from  compulsory  self-incrimination  is  not  a 
privilege  or  immunity  of  national  citizen- 
ship guaranteed  by  this  clause  of  the  14th 
Amendment  against  abridgment  by  the 
states. 

The  defendants,  however,  do  not  stop  here. 
They  appeal  to  another  clause  of  the  14th 
Amendment,  and  insist  that  the  self-in- 
crimination which  they  allege  the  instruo" 
tion  to  the  jury  compelled  was  a  denial  of 
due  process  of  law.  lliis  contention  requires 
separate  consideration,  for  it  is  possible  that 
some  of  the  personal  rights  safeguarded  by 
the  first  eight  Amendments  against  nation* 
al  action  may  also  be  safeguarded  against 
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■tate  action,  because  a  denial  of  them  would 
be  a  denial  of  due  process  of  law.  Chicago, 
B.  ft  Q.  R.  Ck>.  ▼.  Chicago,  166  U.  S.  226,  41 
L.  ed.  979,  17  Sup.  Ct.  Rep.  681.  If  this  is 
io,  it  is  not  because  those  rights  are  eniuner- 
ated  in  the  first  eight  Amendments,  but  be- 
^  cause  they  are  of  such  a  nature  that  they 
o  are  included  in  the  conception  of  due  process 
•  of  law.  Few*  phrases  of  the  law  are  so  elu- 
sive of  exact  apprehension  as  this.  Doubtless 
the  difficulties  of  ascertaining  its  connota- 
tion have  been  increased  in  American  juris- 
prudence, where  it  has  been  embodied  in 
constitutions  and  put  to  new  uses  as  a 
limit  on  legislative  power.  This  court  has 
always  declined  to  give  a  comprehensive 
definition  of  it,  and  has  preferred  that  its 
full  meaning  should  be  gradually  ascer- 
tained by  the  process  of  inclusion  and  ex- 
clusion in  the  course  of  the  decisions  of 
cases  as  they  arise.  There  are  certain  gen- 
eral principles,  well  settled,  however,  which 
narrow  the  field  of  discussion,  and  may  serve 
as  helps  to  correct  conclusions.  These  prin- 
ciples grow  out  of  the  proposition  univer- 
sally accepted  by  American  courts  on  the 
authority  of  Coke,  that  the  words  "due 
process  of  law"  are  equivalent  in  meaning 
to  the  words  "law  of  the  land,"  contained 
in  that  chapter  of  Magna  Charta  which  pro- 
vides that  "no  freeman  shall  be  taken,  or 
imprisoned,  or  disseised,  or  outlawed,  or  ex- 
iled, or  any  wise  destroyed;  nor  shall  wo 
go  upon  him,  nor  send  upon  him,  but  by 
the  lawful  judgment  of  his  peers  or  by  the 
law  of  the  land."  Den  ex  dem.  Murray  v. 
Hoboken  Land  ft  Improv.  Co.  18  How.  272, 

15  L.  ed.  372;  Davidson  v.  New  Orleans,  96 
U.  S.  97,  24  L.  ed.  616;  Jones  v.  Robbins,  8 
Gray,  329;  Cooley,  Const  Lim.  7th  ed.  600; 
McGehee,  Due  Process  of  Law,  16.  From 
the  consideration  of  the  meaning  of  the 
words  in  the  light  of  their  historical  origin 
this  court  has  drawn  the  following  conclu- 
sions : 

First  What  is  due  process  of  law  may 
be  ascertained  by  an  examination  of  those 
settled  usages  and  modes  of  proceedings  ex- 
isting in  the  common  and  statute  law  of 
England  before  the  emigration  of  our  an- 
cestors, and  shown  not  to  have  been  un- 
suited  to  their  civil  and  political  condition 
by  having  been  acted  on  by  them  after  the 
settlement  of  this  country.  This  test  was 
adopted  by  the  court,  speaking  through  Mr. 
Justice  Curtis,  in  Den  ex  dem.  Murray  v. 
Hoboken  Land  ft  Improv.  Co.  18  How.  272, 
280,  16  L.  ed.  372,  376  (approved  in  Hailing- 
er  V.  Davis,  146  U.  S.  314,  820,  36  L.  ed. 
986,  989,  13  Sup.  Ct  Rep.  106;  Holden  v. 
Hardy,  169  U.  S.  366,  390,  42  L.  ed.  780, 
790,  18  Sup.  Ct  Rep.  383;  but  see  Lowe  v. 
Kansas,  163  U.  S.  81,  86,  41  L.  ed.  78,  79, 

16  Sup.  Ct  Rep.  1031).    Of  course,  the  part 


of  the  Constitution  then  ^'bef ore  the  eonrt* 
was  the  6th  Amendment.  If  any  different 
meaning  of  the  same  words,  as  they  are  used 
in  the  14th  Amendment,  can  be  conceived* 
none  has  yet  appeared  in  judicial  decision. 
"A  process  of  law,"  said  Mr.  Justice  Mat- 
thews, commenting  on  this  statement  of  Mr. 
Justice  Curtis,  "which  is  not  otherwise  for- 
bidden, must  be  taken  to  be  due  process  of 
law,  if  it  can  show  the  sanction  of  settled 
usage  both  in  England  and  in  this  country." 
Hurtado  v.  California,  110  U.  S.  616,  628,  28 
L.  ed.  232,  236,  4  Sup.  Ct  Rep.  Ill,  117, 
292. 

Second.  It  does  not  follow,  however,  that 
a  procedure  settled  in  English  law  at  the 
time  of  the  emigration,  and  brought  to 
this  country  and  practised  by  our  an- 
cestors, is  an  essential  elemoit  of  due  process 
of  law.  If  that  were  so,  the  procedure  of 
the  first  half  of  the  seventeenth  centtury 
would  be  fastened  upon  the  American  ju- 
risprudence like  a  straight  jacket,  only  to 
be  unloosed  by  constitutional  amendment. 
That,  said  Mr.  Justice  Matthews,  in  the 
same  case,  p.  629,  "would  be  to  deny  every 
quality  of  the  law  but  its  age,  and  to  ren- 
der it  incapable  of  progress  or  improvement." 
Holden  v.  Hardy,  169  U.  S.  S66,  388,  42  L. 
ed.  780,  789,  18  Sup.  Ct  Rep.  383;  Brown 
V.  New  Jersey,  176  U.  S.  172,  176,  44 
L.  ed.  119,  120,  20  Sup.  Ct  Rep.  77. 

Third.  But,  consistently  with  the  require- 
ments of  due  process,  no  change  in  ancient 
procedure  can  be  made  which  disregards 
those  fundamental  principles,  to  be  ascer- 
tained from  time  to  time  by  judicial  action, 
which  have  relation  to  process  of  law,  and 
protect  the  citizen  in  his  private  right,  and 
guard  him  against  the  arbitrary  action  of 
government  This  idea  has  been  many  times 
expressed  in  differing  words  by  this  court 
and  it  seems  well  to  cite  some  expres- 
sions of  it  The  words  "due  process  of 
law"  "were  intended  to  secure  the  individu- 
al from  the  arbitrary  exercise  of  the  powers 
of  government,  unrestrained  by  the  estab- 
lished principles  of  private  rights  and  dis- 
tributive justice."  Bank  of  Columbia  v. 
Okely,  4  Wheat  236,  244,  4  L.  ed.  669,  661 
(approved  in  Hurtado  v.  California,  110  U. 
S.  616,  627,  28  L.  ed.  232,  236,  4  Sup.  Ct 
Rep.  Ill,  292;  Leeper  v.  Texas,  139  U.  S. 
462,  468,  36  L.  ed.  226,  227, 11  Sup.  Ct  Rep. 
677;  Scott  v.  McNeal,  164  U.  S.  34,  46,  38 
L.  ed.  896,  901,  14  Sup.  Ct  Rep.  1108). «, 
'This  court  has  never  attempted  to  define  g 
*with  precision  the  words  'due  process  of* 
law.'  ...  It  is  sufficient  to  say  that 
there  are  certain  immutable  principles  of 
justice  which  inhere  in  the  very  idea  of  free 
government  which  no  member  of  the  Union 
may  disregard.**  Holden  v.  Hardy,  169  U. 
S.  366,  389,  42  L.  ed.  780,  790,  18  Sup.  Ct 
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Bep.  883,  387.  'The  same  words  refer  to 
that  law  of  the  land  in  each  state,  which 
derives  its  authority  from  the  inherent  and 
reserved  powers  of  the  state,  exerted  within 
the  limits  of  those  fundamental  principles 
of  liberty  and  justice  which  lie  at  the  base 
of  all  our  civil  and  political  institutions." 
Re  Kemmler,  136  U.  S.  436,  448,  34  L.  ed. 
519,  624,  10  Sup.  Ct.  Rep.  930,  934.  "The 
limit  of  the  full  control  which  the  state  has 
in  the  proceedings  of  its  courts,  both  in  civil 
and  criminal  cases,  is  subject  only  to  the 
qualification  that  such  procedure  must  not 
work  a  denial  of  fundamental  rights  or 
conflict  with  specific  and  applicable  pro- 
visions of  the  Federal  Constitution."  West 
V.  Louisiana,  194  U.  S.  258,  263,  48  L.  ed. 
965,  969,  24  Sup.  Ct  Rep.  650,  652. 

The  question  under  consideration  may  first 
be  tested  by  the  application  of  these  settled 
doctrines  of  this  court.  If  the  statement  of 
Mr.  Justice  Curtis,  as  elucidated  in  Hurtado 
V.  California,  is  to  be  taken  literally,  that 
alone  might  almost  be  decisive.  For  noth- 
ing is  more  certain,  in  point  of  historical 
fact,  than  that  the  practice  of  compulsoiy 
self-incrimination  in  the  courts  and  else- 
where existed  for  four  hundred  years  after 
the  granting  of  Magna  Charta,  continued 
throughout  the  reign  of  Charles  I.  (though 
then  beginning  to  be  seriously  questioned), 
gained  at  least  some  foothold  among  the 
early  colonists  of  this  country,  and  was  not 
entirely  omitted  at  trials  in  England  until 
the  eighteenth  century.  Wigmore,  Ev.  S 
2250  (see  for  the  Colonies,  note  108) ;  Hal- 
lam's  Constitutional  History  of  England, 
chapter  8,  Widdleton's  American  ed.  vol.  2, 
p.  37  (describing  the  criminal  jurisdiction 
of  the  court  of  star  chamber) ;  Bentham's 
Rationale  of  Judicial  Evidence,  book  9, 
chap.  3,  S  4. 

Sir  James  Fitzjames  Stephen,  in  his  stud- 
ies of  the  reports  of  English  trials  for  crime, 
has  thrown  much  light  on  the  existence  of 
o  the  practice  of  questioning  persons  accused 
m  of  *crime,  and  its  gradual  decay.  He  con- 
siders, first,  a  group  of  trials  which  occurred 
between  1564  and  1637.  Speaking  of  the 
trial  before  the  jury,  he  says: 

'TThe  prisoner,  in  nearly  every  instance, 
asked,  as  a  favor,  that  he  might  not  be  over- 
powered by  the  eloquence  of  counsel  de- 
nouncing him  in  a  set  speech,  but,  in  consid- 
eration of  the  weakness  of  his  memory, 
might  be  allowed  to  answer  separately  to 
the  different  matters  which  might  be  alleged 
against  him.  This  was  usually  granted,  and 
the  result  was  that  the  trial  became  a  series 
of  excited  altercations  between  the  prisoner 
and  the  different  counsel  opposed  to  him. 
Every  statement  of  counsel  operated  as  a 
question  to  the  prisoner,  and  indeed  they 
were  constantly  thrown  into  the  form  of 


questions,  the  prisoner  either  admitting  or 
denying  or  explaining  what  was  alleged 
against  him.  The  result  was  that»  during 
the  period  in  question,  the  examination  of 
the  prisoner,  which  is  at  present  scupulous- 
ly  and  I  think  even  pedantically  avoided, 
was  the  very  essence  of  the  trial,  and  his 
answers  regulated  the  production  of  the  evi- 
dence; the  whole  trial,  in  fact,  was  a  long 
argument  between  the  prisoner  and  counsel 
for  the  Crown,  in  which  they  questioned  each 
other  and  grappled  with  each  other's  argu- 
ments with  the  utmost  eagerness  and  close- 
ness  of  reasoning."  Stephen,  History  of 
the  Crim.  Law,  325. 

This  description  of  the  questioning  of  the 
accused  and  the  meeting  of  contending  ar- 
guments finds  curious  confirmation  in  the 
report  of  the  trial,  in  1637,  of  Awn  Hutchin- 
son (which  resulted  in  banishment)  for  hold- 
ing and  encouraging  certain  theological 
views  which  were  not  approved  by  the  ma* 
jority  of  the  early  Massachusetts  rulers. 
1  Hart's  American  History  Told  by  Con- 
temporaries, 382.  The  trial  was  presided 
over  and  the  examination  very  largely  con- 
ducted by  Governor  Winthrop,  who  had  been, 
for  some  years  before  his  emigration,  an  ac- 
tive lawyer  and  admitted  to  the  Inner  Tem- 
ple. An  examination  of  the  report  of  this 
trial  will  show  that  he  was  not  aware  of^ 
any  privilege  against  self-incrimination  org 
consciouB«of  any  duty  to  respect  it.  Stephen* 
says  of  the  trials  between  1640  and  1660 
(Id.  358) :  "In  some  cases  the  prisoner  was 
questioned,  but  never  to  any  greater  extent 
than  that  which  it  is  practically  impossible 
to  avoid  when  a  man  has  to  defend  himself 
without  counsel.  When  so  questioned  the 
prisoners  usually  refused  to  answer."  He 
further  says  (Id.  440):  "Soon  after  the 
Revolution  of  1688  the  practice  of  question- 
ing the  prisoner  died  out"  But  committing 
magistrates  were  authorized  to  take  the  ex- 
amination of  persons  suspected,  which,  if 
not  under  oath,  was  admissible  against  him 
on  his  trial,  until  by  the  11  &  12  Vict.  chap. 
2,  the  prisoner  was  given  the  option  whether 
he  would  speak,  and  warned  that  what  he 
said  might  be  used  against  him.  But  even 
now  there  seems  to  be  a  very  well-recog- 
nized and  important  exception  in  English 
law  to  the  rule  that  no  person  can  be  com- 
pelled to  furnish  evidence  against  himself. 
A  practice  in  bankruptcy  has  existed  from 
ancient  times,  and  still  exists,  which  would 
not  be  constitutionally  possible  under  our 
national  bankruptcy  law  or  imder  the  insol- 
vency law  of  any  state  whose  Constitution 
contains  the  customary  prohibition  of  com- 
pulsory self-incrimination.  The  bankruptcy 
act  of  1  James  I.,  chap.  15,  9  7  (1603), 
authorized  the  commissioners  of  bankruptcy 
to  compel,  by  commitment,  if  necessary,  the 
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bankrapt  to  ■abmit  to  an  erftTnination  toueh- 
ing  hia  estate  and  dealings.  The  provision 
was  continued  in  the  subsequent  acts,  and  in 
1820,  in  Ex  parte  Cossens,  Buck,  Bankr.  Cas. 
531,  640,  Lord  Eldon,  in  the  course  of  a  dis- 
cussion of  the  right  to  examine  a  bankrupt, 
held  that  he  could  be  compelled  to  disclose 
his  violations  of  law  in  respect  of  his  trade 
and  estate,  and,  while  recognizing  the  gener- 
al principle  of  English  law,  that  no  one 
could  be  compelled  to  incriminate  himself, 
said:  "I  have  always  understood  the  propo- 
sition to  admit  of  a  qualification  with  re- 
spect to  the  jurisdiction  in  bankruptcy." 
The  act  of  6  Geo.  IV.,  chap.  16,  |  36  (1826), 
authorized  the  compulsory  examination  of 
the  bankrupt  "touching  all  matters  relat- 
Sing  either  to  his  trade,  dealings,  or  estate, 
•'or  which  may  tend  to  disclose  any  •secret 
grant,  conveyance,  or  concealment  of  his 
lands."  The  act  of  12  k  13  Vict.  chap.  106, 
9  117  (1840),  contained  the  same  provision. 
Construing  these  acts,  it  was  held  that  the 
bankrupt  must  answer,  though  his  answer 
might  furnish  evidence  of  his  crime,  and 
even  if  an  indictment  were  pending  against 
him;  and  that  the  evidence  thus  compelled 
was  admissible  on  his  trial  for  crime.  Re 
Heath,  2  Deacon  ft  C.  214;  Re  Smith,  2  Dea- 
con t  C.  230,  236;  Reg.  v.  Scott,  Dears. 
ft  B.  C.  C.  47;  Reg.  v.  Cross,  7  Cox,  C.  C. 
226;  Queen  v.  Widdop,  L.  R.  2  C.  C.  3.  The 
act  of  46  ft  47  Vict.  chap.  52,  |  17  (1883), 
which  we  understand  to  be  (with  some 
amendment,  not  material  here)  the  present 
law,  passed  after  the  decisions  cited,  express- 
ly provided  that  the  examination  shall  be 
taken  in  writing  and  signed  by  the  debtor, 
"and  may  thereafter  be  used  in  evidence 
against  him."  It  has  since  been  held  that 
other  evidence  of  his  testimony  than  that 
written  and  signed  by  him  may  be  used. 
Queen  v.  Erdheim  [1896]  2  Q.  B.  260,  and 
see  King  v.  Pike  [1902]  1  K.  B.  552.t  It 
is  to  be  observed  that  not  until  1883  did 
Parliament,  which  has  an  unlimited  legis- 
lative power,  expressly  provide  that  the  evi- 
dence compelled  from  the  bankrupt  could 
be  used  in  proof  of  an  indictment  against 
him.  The  rule  had  been  previously  firmly 
established  by  judicial  decisions  upon  stat- 
utes simply  authorizing  a  compulsory  ex- 
amination. If  the  rule  had  been  thought  to 
be  in  conflict  with  ''the  law  of  the  land" 
of  Magna  Charta,  "a  sacred  text,  the  near- 
est approach  to  an  irrepealable  'fundamental 
statute'  that  England  has  ever  had"  (1 
Pollock  ft  M.  History  of  English  Law,  152), 
it  is  inconceivable  that  such  a  consideration 


tin  certain  offenses,  which  may  be  gener- 
ally described  as  embezzlements,  the  evidence 
compelled  from  a  bankrupt  cannot  be  used 
against  him.  24  ft  25  Vict  chap.  06,  ^  85; 
53  ft  54  Vict.  chap.  71,  t  27. 


would  not  have  reoeived  some  attention  from 
counsel  and  judges.  We  think  it  is  mani- 
fest, from  this  review  of  the  origin,  growth, 
extent,  and  limits  of  the  exemption  from 
compulsory  self-incrimination  in  the  English 
law,  that  it  is  not  regarded  as  a  part  of  the^ 
law  of  the  land  of  Magna  Charta  or  the  due^ 
process  of  law,  which  •has  been  deemed  an* 
equivalent  expression,  but,  on  the  contrary^ 
is  regarded  as  separate  from  and  independ- 
ent of  due  process.  It  came  into  existence 
not  as  an  essential  part  of  due  process,  but 
as  a  wise  and  beneficent  rule  of  evidence 
developed  in  the  course  of  judicial  decision* 
This  is  a  potent  aigument  when  it  is  re- 
membered that  the  phrase  was  borrowed 
from  English  law,  and  that  to  that  law  wo 
must  look  at  least  for  its  primary  meaning. 
But,  without  repudiating  or  questioning 
the  test  proposed  hy  Mr.  Justice  Curtis  for 
the  court,  or  rejecting  the  inference  drawn 
from  English  law,  we  prefer  to  rest  oor 
decision  on  broader  grounds,  and  inquire 
whether  the  exemption  from  self-incrimina- 
tion is  of  saeh  a  nature  that  it  must  bo 
included  in  the  conception  of  due  process. 
Is  it  a  fundamental  principle  of  liberty  and 
justice  which  inheres  in  the  veiy  idea  of 
free  government  and  is  the  inalienable  right 
of  a  citizen  of  such  a  government?  If  it  is, 
andif  itisof  a  nature  that  pertains  to  pro- 
cess of  law,  this  court  has  declared  it  to  bo 
essential  to  due  process  of  law.  In  ap- 
proaching such  a  question  it  must  not  be 
forgotten  that  in  a  free  representative  gov- 
ernment nothing  is  more  fundamental  than 
the  right  of  the  people,  through  their  ap- 
pointed servants,  to  govern  themselves  in 
accordance  with  their  own  will,  except  so 
far  as  they  have  restrained  themselves  by 
constitutional  limits  specifically  established* 
and  that,  in  our  peculiar  dual  form  of  gov- 
ernment, nothing  is  more  fundamental  than 
the  full  power  of  the  state  to  order  its  own 
affairs  and  govern  its  own  people,  except  so 
far  as  the  Federal  Constitution,  expressly  or 
by  fair  implication,  has  witiidrawn  that 
power.  The  power  of  the  people  of  the 
states  to  make  and  alter  their  laws  at  pleas- 
ure is  the  greatest  security  for  liberty  and 
justice,  this  oourt  has  said  in  Hurtado  t. 
CalifornU,  110  U.  S.  516,  627,  28  L.  ed. 
232,  235,  4  Sup.  Ct.  Rep.  Ill,  292.  Wo 
are  not  invested  with  the  jurisdiction  to  pass 
upon  the  expediency,  wisdom,  or  justice  of 
the  laws  of  the  states  as  declared  by  their 
courts,  but  only  to  determine  their  conform- 
ity with  the  Federal  Constitution  and  the 
paramount  laws  enacted  pursuant  to  it.  Un-t* 
der  the  guise  of  interpreting  the  Constitu-^ 
tion  we  musftake  care  that  we  do  not  im-* 
port  into  the  discussion  our  own  personal 
views  of  what  would  be  vrise,  just,  and 
fitting  rules  of  government  to  be  adopted  b^ 
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a  free  people,  and  eonfoimd  ihem  with  oon- 
■titational  limitations.  The  question  before 
us  is  the  meaning  of  a  constitutional  pro- 
▼ision  which  forbids  the  states  to  deny  to 
any  person  due  process  of  law.  In  the  de- 
cision of  this  question  we  have  the  authority 
to  take  into  account  only  those  fundamen- 
tal rights  which  are  expressed  in  that  pro- 
Tision;  not  the  rights  fundamental  in  citi- 
senship,  state  or  national,  for  they  are  se- 
cured otherwise;  but  the  rights  fundamental 
in  due  process,  and  therefore  an  essential 
part  of  it.  We  have  to  consider  whether  the 
right  is  so  fundamental  in  due  process  that 
a  refusal  of  the  right  is  a  denial  of  due 
process.  One  aid  to  the  solution  of  the  ques- 
tion is  to  inquire  how  the  right  was  rated 
during  the  time  when  the  meaning  of  due 
process  was  in  a  formative  state,  and  before 
it  was  incorporated  in  American  constitu- 
tional law.  Did  those  who  then  were  for- 
mulating and  insisting  upon  the  rights  of 
the  people  entertain  the  view  that  the  right 
was  so  fundamental  that  there  could  be  no 
due  process  without  it?  It  has  already  ap- 
peared that,  prior  to  the  formation  of  the 
American  Constitutions,  in  which  the  ex- 
emption from  compulsory  self-incrimination 
was  specifically  secured,  separately,  inde- 
pendently, and  side  by  side  with  the  require- 
ment of  due  process,  the  doctrine  was  formed, 
as  other  doctrines  of  the  law  of  evidence 
have  been  formed,  by  the  course  of  decision 
in  the  courts,  covering  a  long  period  of  time. 
Searching  further,  we  find  nothing  to  show 
that  it  was  then  thought  to  be  other  than 
a  just  and  useful  principle  of  law.  None  of 
the  great  instruments  in  which  we  are  ac- 
customed to  look  for  the  declaration  of  the 
fundamental  rights  made  reference  to  it. 
The  privilege  was  not  dreamed  of  for  hun- 
dreds of  years  after  Magna  Charta  (1216), 
and  could  not  have  been  implied  in  the 
•^aw  of  the  land"  there  secured.  The  Pe- 
tition of  Right  (1629),  though  it  insists  up- 
on the  right  secured  by  Magna  Charta  to  be 
^  condemned  only  by  the  law  of  the  land,  and 
c  sets  forth,  by  way  of  grievance,  divers  vio- 
«  lations  of*it,  Is  silent  upon  the  practice  of 
compulsory  self-incrimination,  though  it 
was  then  a  matter  of  common  occurrence 
in  all  the  courts  of  the  realm.  The  Bill 
of  Rights  of  the  first  year  of  the  reign 
of  William  and  Mary  (1689)  is  likewise 
silent,  though  the  practice  of  questioning 
the  prisoner  at  his  trial  had  not  then  ceased. 
The  negative  argument  which  arises  out 
of  the  omission  of  all  reference  to  any 
exemption  from  compulsory  self-incrimina- 
tion in  these  three  great  declarations  of 
English  liberty  (though  it  is  not  supposed 
to  amount  to  a  demonstration)  is  supported 
by  the  positive  argument  that  the  English 
eourts  and  Parliaments,  as  we  have  seen. 


have  dealt  with  tha  exemption  as  they  would 
have  dealt  with  any  other  rule  of  evidence, 
apparently  without  a  thought  that  the  ques- 
tion was  affected  by  the  law  of  the  land  of 
Magna  Charta,  or  the  due  process  of  law 
which  is  its  equivalent. 

We  pass  by  the  meager  records  of  the 
early  colonial  time,  so  far  as  they  have 
come  to  our  attention,  as  affording  light 
too  uncertain  for  guidance.  See  Wigmore, 
Ev.  §  2250,  note  108;  2  Hening's  Stat,  at 
L.  422  (1676)  Va.;  1  Winthrop's  History 
of  New  England,  47,  provincial  act,  4  Wm. 
&  Mary,  Ancient  Charters,  Massachusetts, 
214.  Though  it  is  worthy  of  note  that  nei- 
ther the  declaration  of  rights  of  the  Stamp 
Act  Congress  (1765)  nor  the  declaration 
of  rights  of  the  Continental  Congress 
(1774)  nor  the  ordinance  for  the  govern- 
ment of  the  Northwestern  territory  includ- 
ed the  privilege  in  their  enumeration  of 
fundamental  rights. 

But  the  history  of  the  incorporation  of 
the  privilege  in  an  amendment  to  the  na- 
tional Constitution  is  full  of  significance  in 
this  connection.  Five  states — Delaware, 
Pennsylvania,  New  Jersey,  Georgia,  and 
Connecticut — ^ratified  the  Constitution  with- 
out proposing  amendments.  Massachusetts 
then  followed  with  a  ratification,  accom- 
panied by  a  recommendation  of  nine  amend- 
ments, none  of  which  referred  to  the  privi- 
lege; Maryland  with  a  ratification  without 
proposing  amendments;  South  Carolina 
with  a  ratification  accompanied  by  a  recom-^ 
mendation  of  four  amendments,  none  ofo 
which  referred  to  the  privilege,* and  New* 
Hampshire  with  a  ratification  accompanied 
by  a  recommendation  of  twelve  amendments, 
none  of  which  referred  to  the  privilege. 
The  nine  states  requisite  to  put  the  Con- 
stitution in  operation  ratified  it  without 
a  suggestion  of  incorporating  this  privilege. 
Virginia  was  the  tenth  state  to  ratify,  pro- 
posing, by  separate  resolution,  an  elaborate 
bill  of  rights  under  twenty  heads,  and,  in 
addition,  twenty  amendments  to  the  body 
of  the  Constitution.  Among  the  rights 
enumerated  as  "essential  and  inalienable" 
is  that  no  man  "can  be  compelled  to  give 
evidence  against  himself,"  and  "no  freeman 
ought  to  be  deprived  of  his  life,  liberty, 
or  property  but  by  the  law  of  the  land." 
New  York  ratified  with  a  proposal  of  numer- 
ous amendments  and  a  declaration  of  rights 
which  the  convention  declared  could  not  be 
violated  and  were  consistent  with  the  Ck>n- 
stitution.  One  of  these  rights  was  that  "no 
person  ought  to  be  taken,  imprisoned  or  de- 
prived of  his  freehold,  or  be  exiled  or  de- 
prived of  his  privileges,  franchises,  life, 
liberty,  or  property  but  by  due  process  of 
law;"  and  another  was  that,  "in  all  criminal 
prosecutions,    the    accused    .    .    .    should 
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not  be  compelled  to  give  evidence  against 
himself.''  North  Carolina  and  Rhode  Is- 
land were  the  last  to  ratify,  each  propos- 
ing a  large  number  of  amendments,  includ- 
ing the  provision  that  no  man  "can  be 
compelled  to  give  evidence  against  himself;" 
and  North  Carolina,  that  "no  freeman  ought 
to  be  .  .  .  deprived  of  his  life,  liberty, 
or  property  but  by  the  law  of  the  land;" 
and  Rhode  Island,  that  "no  freeman  ought 
to  be  ...  deprived  of  his  life,  liberty, 
or  property  but  by  the  trial  by  jury,  or  by 
the  law  of  the  land." 

Thus  it  appears  that  four  only  of  the 
thirteen  original  states  insisted  upon  in- 
corporating the  privilege  in  the  Constitu- 
tion,  and  they  separately  and  simultaneous- 
ly with  the  requirement  of  due  process  of 
law,  and  that  three  states  proposing  amend- 
ments were  silent  upon  this  subject.  It  is 
worthy  of  note  that  two  of  these  four 
states  did  not  incorporate  the  privilege  in 
their  own  Constitutions,  where  it  would 
>Hhave  had  a  much  wider  field  of  usefulness, 
7  until  many  years  after.  New  York*in  1821 
and  Rhode  Island  in  1842  (its  first  Con- 
stitution). This  survey  does  not  tend  to 
show  that  it  was  then  in  this  country  the 
universal  or  even  general  belief  that  the 
privilege  ranked  among  the  fundamental 
and  inalienable  rights  of  mankind;  and 
what  is  more  important  here,  it  affirma- 
tively shows  that  the  privilege  was  not  con- 
ceived to  be  inherent  in  due  process  of  law, 
but,  on  the  other  hand,  a  right  separate, 
independent,  and  outside  of  due  process. 
Congress,  in  submitting  the  Amendments  to 
the  several  states,  treated  the  two  rights  as 
exclusive  of  each  other.  Such  also  has  been 
the  view  of  the  states  in  framing  their 
own  Constitutions,  for  in  every  case,  except 
in  New  Jersey  and  Iowa,  where  the  due 
process  clause  or  its  equivalent  is  included, 
it  has  been  thought  necessary  to  include 
separately  the  privilege  clause.  Nor  have 
we  been  referred  to  any  decision  of  a  state 
court  save  one  (State  v.  Height,  117  Iowa, 
650,  69  L.R.A.  437,  94  Am.  St.  Rep.  323, 
91  N.  W.  935),  where  the  exemption  has 
been  held  to  be  required  by  due  process  of 
law.  The  inference  is  irresistible  that  it 
has  been  the  opinion  of  constitution  makers 
that  the  privilege,  if  fundamental  in  any 
sense,  is  not  fundamental  in  due  process  of 
law,  nor  an  essential  part  of  it.  We  be- 
lieve that  this  opinion  is  proved  to  have 
been  correct  by  every  historical  test  by 
which  the  meaning  of  the  phrase  can  b« 
tried. 

The  decisions  of  this  court,  though  they 
are  silent  on  the  precise  question  before  us, 
ought  to  be  searched  to  discover  if  they 
present  any  analogies  which  are  helpful  in 
its  dadsion.    The  essential  elements  of  due 


process  of  law,  already  established  by  them, 
are  singularly  few,  though  of  wide  applica- 
tion and  deep  significance.    We  are  not  here 
concerned  with  the  effect  of  due  process  in 
restraining  substantive  laws,  as,  for  exam- 
ple, that  which  forbids  the  taking  of  private 
property  for  public  use  without  compensa- 
tion.   We  need  notice  now  only  those  cases 
which  deal  with  the  principles  which  must 
be  observed  in  the  trial   of  criminal  and 
civil  causes.    Due  process  requires  that  the 
court  which  assumes  to  determine  the  rights 
of  parties  shall  have  jurisdiction  (Pennoyer 
V.  Neff,  95  U.  S.  714,  733,  24  L.  ed.  665, 672; 
Scott  V.  McNeal,  154  U.  S.  34,  38  L.  ed.  896, 
14  Sup.  Ct.  Rep.  1108;  Old  Wayne  Mut.  Life  S 
Asso*  ▼.  McDonough,  204  U.  S.  8,  51  L.  ed.f 
345,  27  Sup.  Ct.  Rep.  236),  and  that  there 
shall  be  notice  and  opportimity  for  hearing 
given  the  parties.     (Hovey  v.  Elliott,  167 
U.  S.  409,  42  L.  ed.  216,  17  Sup.  Ct.  Rep. 
841;  Roller  v.  Holly,  176  U.  S.  398,  44  L. 
ed.  520,  20  Sup.  Ct.  Rep.  410;  and  see  Lon- 
doner V.  Denver,  210  U.  S.  373,  52  L.  ed. 
1103,  28  Sup.  Ct.  Rep.  708).     Subject  to 
these   two   fundamental   conditions,    which 
seem  to  be  universally  prescribed  in  all  sys- 
tems of  law  established  by  civilized  coun- 
tries, this  court  has,  up  to  this  time,  sus- 
tained all  state  laws,  statutory  or  judicial- 
ly declared,  regulating  procedure,  evidence, 
and  methods  of  trial,  and  held  them  to  be 
consistent  with  due  process  of  law.    Walker 
V.  Sauvinet,  92  U.  S.  90,  23  L.  ed.  678; 
Re  Converse,  137  U.  S.  624,  34  L.  ed.  796, 
11   Sup.  Ct  Rep.  191;   Caldwell  v.  Texas, 
137    U.   S.   692,   34   L.   ed.    816,    11    Sup. 
Ct.    Rep.    224;    Leeper   ▼.    Texas,    139    U. 
S.  462,  36  L.  ed.  225,   11   Sup.   Ct.  Rep. 
577;    Hallinger  ▼.   Davis,    146   U.   S.   314, 
36  L.  ed.  986,  13  Sup.  Ct.  Rep.  105;  Mc- 
Nulty  Y.  California,  149  U.  S.  645,  37  L. 
ed.  882,  13  Sup.  Ct.  Rep.  959;  McKane  ▼. 
Durston,  163  U.  S.  684,  38  L.  ed.  867,  14 
Sup.  Ct.  Rep.  913;  Iowa  C.  R.  Co.  v.  Iowa, 
160  U.  S.  389,  40  L.  ed.  467,  16  Sup.  Ct. 
Rep.  344;  Lowe  v.  Kansas,  163  U.  S.  81, 
41  L.  ed.  78,  16  Sup.  Ct.  Rep.  1031;  Allen 
v.  Georgia,  166  U.  S.  138,  41  L.  ed.  949, 
17  Sup.  Ct.  Rep.  625;  Hodgson  v.  Vermont, 
168  U.  S.  262,  42  L.  ed.  461,  18  Sup.  Ct. 
Rep.  80;   Brown  v.  New  Jersey,  175  U.  8. 
172,  44  L.  ed.  119,  20  Sup.  Ct.  Rep.  77; 
Bolln  V.  Nebraska,  176  U.  S.  83,  44  L.  ed. 
382,  20  Sup.  Ct.  Rep.  287;  Maxwell  v.  Dow, 
176  U.  6.  581,  44  L.  ed.  597,  20  Sup.  Ct 
Rep.  448,  494;   Simon  v.  Craft,  182  U.  8. 
427,  45  L.  ed.  1165,  21  Sup.  Ct  Rep.  836; 
West  V.  Louisiana,  194  U.  S.  258,  48  L.  ed. 
965,  24  Sup.  Ct.  Rep.  650 ;  Marvin  v.  Trout» 
199  U.  S.  212,  60  L.  ed.  167,  26  Sup.  Ct 
Rep.  31 ;  Rogers  ▼.  Peck,  199  U.  S.  426,  60 
L.  ed.  266,  26  Sup.  Ct.  Rep.  87;  Howard  v. 
Kentucky,  200  U.  S.  164,  60  L.  ed.  421,  26 
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Sup.  Ct.  Bep.  189;  Rawlins  t.  Georgia,  201 
U.  S.  638,  60  L.  ed.  809,  26  Sup.  Ct.  Rep. 
660;  Felts  y.  Murphy,  201  U.  S.  123,  60 
L.  ed.  689,  26  Sup.  Ct  Rep.  366. 

Among  the  most  notable  of  these  deci- 
sions are  those  sustaining  the  denial  of 
jury  trial  both  in  civil  and  criminal  cases, 
the  substitution  of  informations  for  in- 
dictments by  a  grand  jury,  the  enactment 
that  the  possession  of  policy  slips  raises  a 
presumption  of  illegality,  and  the  admis- 
sion of  the  deposition  of  an  absent  witness 
in  a  criminal  case.  The  cases  proceed  upon 
the  theory  that,  given  a  court  of  justice 
which  has  jurisdiction,  and  acts,  not  arbi- 
trarily, but  in  conformity  with  a  general 
law,  upon  evidence,  and  after  inquiry  made 
with  notice  to  the  parties  affected  and  op- 
portunity to  be  heard,  then  all  the  require- 
ments of  due  process,  so  far  as  it  relates 
to  procedure  in  court  and  methods  of  trial 
and  character  and  effect  of  evidence,  are 
complied  with.  Thus  it  was  said  in  Iowa 
C.  R.  Co.  V.  Iowa,  supra,  p.  393:  "But  it 
tSis  clear  that  the  14th  Amendment  in  no 
JfmLj  undertakes  to  control  *the  power  of  a 
state  to  determine  by  what  process  legal 
rights  may  be  asserted  or  legal  obligations 
be  enforced,  provided  the  method  of  pro- 
eedure  adopted  for  these  purposes  gives 
reasonable  notice  and  accords  fair  oppor- 
tunity to  be  heard  before  the  issues  are  de- 
cided;"  and  in  Louisville  &  N.  R.  Co.  v. 
Schmidt,  177  U.  S.  236,  44  L.  ed.  760, 
20  Sup.  Ct  Rep.  622:  "It  is  no  longer  open 
to  contention  that  the  due  process  clause 
of  the  14th  Amendment  to  the  Constitution 
of  the  United  States  does  not  control  mere 
forms  of  procedure  in  state  courts  or  regu- 
late practice  therein.  All  its  requirements 
an  complied  with,  provided  in  the  proceed- 
ings which  are  claimed  not  to  have  been 
-due  process  of  law  the  person  condemned 
has  had  sufficient  notice,  and  adequate  op- 
portunity has  been  afforded  him  to  defend ;" 
and  in  Hooker  v.  Los  Angeles,  188  U.  S. 
814,  318,  47  L.  ed.  487,  491,  63  L.R.A.  471, 
470,  23  Sup.  Ct  Rep.  396,  397:  "The  14th 
Amendment  does  not  control  the  power  of 
a  state  to  determine  the  form  of  procedure 
by  which  legal  rights  may  be  ascertained, 
if  the  method  adopted  gives  reasonable  no- 
tice and  affords  a  fair  opportunity  to  be 
heard;"  and  in  Rogers  v.  Peck,  supra,  p. 
436:  "Due  process  of  law  guaranteed  by 
the  14th  Amendment  does  not  require  the 
state  to  adopt  a  particular  form  of  pro- 
cedure, so  long  as  it  appears  that  the  ac- 
cused has  had  sufficient  notice  of  the  ac- 
cusation and  an  adequate  opportunity  to 
defend  himself  in  the  prosecution."  It  is 
impossible  to  reconcile  the  reasoning  of 
these  cases  and  the  rule  which  governed 
their  decision  with  the  theory  that  an  ex- 


emption from  oompulsoiy  self-ineriniinatioii 
is  included  in  the  conception  of  due  prooeu 
of  law.  Indeed,  the  reasoning  for  includ- 
ing indictment  by  a  grand  uiy  and  trial 
by  a  petit  jury  in  that  conception,  which 
has  been  rejected  by  this  court  in  Hurtado 
V.  California  and  Maxwell  v.  Dow,  was 
historically  and  in  principle  much  stronger. 
Clearly  appreciating  this,  Mr.  Justice  Har- 
lan, in  his  dissent  in  each  of  these  cases, 
pointed  out  that  the  inexorable  logic  of  the 
reasoning  of  the  court  was  to  allow  the 
states,  so  far  as  the  Federal  Constitution 
was  concerned,  to  compel  any  person  to  be 
a  witness  against  himself.  In  Missouri  v. 
Lewis  (Bowman  v.  Lewis)  101  U.  S.  22,  26 ^^ 
L.  ed.  989,  Mr.  Justice  Bradl^,  speaking  ^ 
*for  the  whole  court,  said,  in  effect  that  the* 
14th  Amendment  would  not  prevent  a  state 
from  adopting  or  continuing  the  Civil  Law 
instead  of  the  conunon  law.  This  dictum 
has  been  approved  and  made  an  essential 
part  of  the  reasoning  of  the  decision  in 
Holden  ▼.  Hardy,  169  U.  S.  387,  389,  42 
L.  ed.  789,  790,  18  Sup.  Ct  Rep.  383,  and 
Maxwell  v.  Dow,  supra,  598.  The  state- 
ment excludes  the  possibility  that  the  privi- 
lege is  essential  to  due  process,  for  it  hardly 
need  be  said  that  the  interrogation  of  the 
accused  at  his  trial  is  the  practice  in  the 
Civil  Law. 

Even  if  the  historical  meaning  of  due 
process  of  law  and  the  decisions  of  this 
court  did  not  exclude  the  privilege  from  it 
it  would  be  going  far  to  rate  it  as  an  im- 
mutable  principle  of  justice  which  is  the 
inalienable  possession  of  every  citizen  of  a 
free  government  Salutary  as  the  principle 
may  seem  to  the  great  majority,  it  can- 
not be  ranked  with  the  right  to  hearing 
before  condemnation,  the  immunity  from 
arbitrary  power  not  acting  by  general  laws, 
and  the  inriolability  of  private  property. 
The  wisdom  of  the  exemption  has  never  been 
universally  assented  to  since  the  days  of 
Bentham,  many  doubt  it  to-day,  and  it  is 
best  defended  not  as  an  unchangeable  prin- 
ciple of  universal  justice,  but  as  a  law 
proved  by  experience  to  be  expedient.  See 
Wigmore,  Ev.  |  2261.  It  has  no  place  in 
the  jurisprudence  of  civilized  and  free  coun- 
tries outside  the  domain  of  the  common 
law,  and  it  is  nowhere  observed  among  our 
own  people  in  the  search  for  truth  outside 
the  administration  of  the  law.  It  should, 
must,  and  will  be  rigidly  observed  where  it 
is  secured  by  specific  constitutional  safe- 
guards, but  there  is  nothing  in  it  which 
gives  it  a  sanctity  above  and  before  con- 
stitutions themselves.  Much  might  be  said 
in  favor  of  the  view  that  the  privilege  was 
guaranteed  against  state  impairment  as  a 
privilege  and  immunity  of  national  citi- 
zenship, but,  as  has  been  shown,  the  ded- 
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•ioBft  0f  this  oonrt  haTe  foredosed  that 
▼iew.  There  leems  to  be  no  reaaon  what- 
ever, however,  for  strainiiig  the  meaning  of 
due  prooesB  of  law  to  include  this  privilege 
within  it,  because,  perhaps,  we  may  think 
Sit  of  great  value.  The  states  had  guarded 
rthe  privilege* to  the  satisfaction  of  their 
own  people  up  to  the  adoption  of  the  14th 
Amendment.  No  reason  is  perceived  why 
they  cannot  continue  to  do  so.  The  power 
of  their  people  ought  not  to  be  fettered, 
their  sense  of  responsibility  lessened,  and 
their  capacity  for  sober  and  restrained  self- 
government  weakened,  by  forced  oonstruo- 
tion  of  the  Federal  Constitution.  If  the 
people  of  New  Jersey  are  not  content  with 
the  law  as  declared  in  repeated  decisions 
of  their  courts,  the  remedy  is  in  their  own 
hands.  They  may,  if  they  choose,  alter  it 
by  legislation,  as  the  people  of  Maine  did 
when  the  courts  of  that  state  made  the 
same  ruling.  State  v.  Bartlett,  55  Me.  200; 
State  V.  Lawrence,  57  Me.  574;  State  v. 
Cleaves,  59  Me.  298,  8  Am.  Rep.  422;  State 
T.  Banks,  78  Me.  492,  7  Atl.  269;  Rev.  Stat 
chap.  136,  9  19. 

We  have  assumed  only  for  the  purpose  of 
discussion  that  what  was  done  in  the  case 
at  bar  was  an  infringement  of  the  privi- 
lege against  self-incrimination.  We  do  not 
intend,  however,  to  lend  any  countenance  to 
the  truth  of  that  assumption.  The  courts 
of  New  Jersey,  in  adopting  the  rule  of  law 
which  is  complained  of  here,  have  deemed 
it  consistent  with  the  privilege  itself,  and 
not  a  denial  of  it.  The  reasoning  by  which 
this  view  is  supported  will  be  found  in  the 
cases  cited  from  New  Jersey  and  Maine,  and 
see  Queen  v.  Rhodes  [1899]  1  Q.  B.  77; 
Bz  parte  Kops  [1894]  A.  C.  650.  The  au- 
thorities upon  the  question  are  in  confliet. 
We  do  not  pass  upon  the  conflict,  because, 
for  the  reasons  given,  we  think  that  the 
vzemption  from  compulsory  self-incrimina- 
tion in  the  courts  of  the  states  is  not  se- 
cured by  any  part  of  the  Federal  Constitu- 
tion. 
Judgment  affirmed. 

Mr.  Justice  Harlan,  dissenting: 
I  feel  constrained  by  a  sense  of  duty  to 
express  my  nonconcurrence  in  the  action  of 
the  court  in  this  case. 

Twining  and  Cornell  were  indicted  for  a 
eriminal  offense  in  a  New  Jersey  court,  and, 
^having  been  found  guilty  by  a  jury,  were 
vN  sentenced,  respectively,  to  imprisonment  for 
7  six  and*  four  years.    The  judgment  of  con- 
viction was  affirmed,  first  in  the  supreme 
eourt  of  the  state,  afterwards  in  the  court 
of    errors    and    appeals.     The    case    was 
brought  here  for  review,  and  the  accused 
assigned  for  error  that  the  mode  of  pro- 
ceeding during  the  trial  was   such  as  to 


deny  them  a  right  secured  by  the  Consti* 
tution  of  the  United  States, — ^namely,  the 
right  of  an  accused  not  to  be  compelled  to 
testify  against  himself. 

Upon  this  point  the  court,  in  the  opinion 
just  delivered,  says:  "We  have  assumed, 
only  for  the  purpose  of  discussion,  that 
what  was  done  in  the  case  at  bar  was  an  in- 
fringement of  the  privilege  against  self-in- 
crimination." But  the  court  takes  care  to 
add  immediately:  "We  do  not  intend,  how- 
ever, to  lend  any  countenance  to  the  truth 
of  that  assumption.  The  courts  of  New 
Jersey,  in  adopting  the  rule  of  law  which 
is  complained  of  here,  have  deemed  it  con* 
sistent  with  the  privilege  itself." 

It  seems  to  me  that  the  first  inquiry  on 
this  writ  of  error  should  have  been  whether, 
upon  the  record  before  us,  that  which  was 
actually  done  in  the  trial  court  amounted, 
in  law,  to  a  violation  of  that  privilege.  II 
the  court  was  not  prepared  to  hold,  upon  the 
record  before  it,  that  the  privilege  of  im* 
munity  from  self-incrimination  had  been 
actually  violated,  then,  I  submit,  it  ought 
not  to  have  gone  further  and  held  it  to  be 
competent  for  a  state,  despite  the  grant- 
ing of  immunity  from  self-incrimination  by 
the  Federal  Constitution,  to  compel  one  ao- 
cused  of  crime  to  be  a  witness  against  him- 
self. Whether  a  state  is  forbidden  by  th* 
Constitution  of  the  United  States  to  vio> 
late  the  principle  of  immunity  from  self- 
incrimination  is  a  question  which  it  is  clear- 
ly unnecessary  to  decide  now,  unless  what 
was,  in  fact,  done  at  the  trial,  was  inconsist- 
ent with  that  immunity.  But,  although 
expressly  declaring  that  it  will  not  lend  any 
ooutUenanee  to  the  truth  of  the  aasumption 
that  the  proceedings  below  were  in  disre- 
gard of  the  maxim.  Nemo  tenetur  aMpsum 
acouMre,  and  without  saying  whether  there  ^ 
was,  in  fact,  any  substantial  violation  of^ 
the  privilege*  of  immunity  from  self-in-  * 
crimination,  the  court,  for  the  purpose  only 
of  discussion,  has  entered  upon  the  academie 
inquiry  whether  a  state  may,  without  vio- 
lating the  Constitution  of  the  United  States, 
compel  one  accused  of  crime  to  be  a  witness 
against  himself, — a  question  of  vast  mo- 
ment, one  of  such  transcendent  importance 
that  a  court  ought  not  to  decide  it  unless 
the  record  before  it  requires  that  course  to 
be  adopted.  It  is  entirely  consistent  with 
the  opinion  just  delivered  that  the  court 
thinks  that  what  is  complained  of  as  hav- 
ing been  done  at  the  trial  of  the  accused 
was  not,  in  law,  an  infringement  of  the 
privilege  of  immunity  from  self-incrimina- 
tion. Yet,  as  stated,  the  court,  in  its  wis- 
dom, has  forborne  to  say  whether,  in  its 
judgment,  that  privilege  was,  in  fact,  vio* 
lated  in  tiie  state  eourt,  but  simply,  for  the 
purpose  of  disouation,  has  proceeded  on  tha 
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MmMiption  that  the  priTilege  wms  disre- 
garded at  the  trial. 

Ab  a  reason  why  it  takes  up  first  the 
question  of  the  power  of  a  state,  so  far  as 
tiie  Federal  Constitation  is  concerned,  to 
eompel  self-incrimination,  the  court  sayj 
that  if  the  right  here  asserted  is  not  a  Fed- 
eral right  that  is  an  end  of  the  case,  and  it 
must  not  go  further.  It  would,  I  submit, 
have  been  more  appropriate  to  say  that,  if 
no  ground  whatever  existed,  under  the  facts 
disclosed  by  the  record,  to  contend  that  a 
Federal  right  had  been  violated,  this  court 
would  be  without  authority  to  go  further 
and  express  its  opinion  on  an  abstract  ques- 
tion relating  to  the  powers  of  the  states 
under  the  Constitution. 

What  I  have  suggested  as  to  the  proper 
eourse  of  procedure  in  this  court  is  support- 
ed by  our  action  in  Shoener  v.  Pennsyl- 
vania, 207  U.  8.  188,  195,  62  L.  ed.  163,  166, 
28  Sup.  Ct  Rep.  110.  That  was  a  criminal 
case,  brought  here  from  the  supreme  court 
of  Pennsylvania, — ^the  accused,  who  was  oon- 
victed,  insisting  that  the  proceeding  against 
him  in  the  state  court  was  in  violation  of  the 
dauae  of  the  Federal  Constitution  declaring 
that  no  person  shall  be  subject  for  the  same 
effense  to  be  twice  put  in  jeopardy  of  life 
or  limb.  Upon  looking  into  the  reeord  of 
I.  that  ease  we  found  that  the  accused  had 
^not  been,  previously,  put  in  legal  jeopardy 
•  for*  the  same  offense.  We  went  no  further, 
bat  dismissed  the  writ  of  error,  declining 
to  eonsider  the  grave  constitutional  ques- 
tion pressed  upon  our  attention,  namely, 
whether  the  jeopardy  clause  of  the  Federal 
Oonstitution  operated  as  a  restraint  upon 
the  9tate9  in  the  execution  of  their  criminal 
laws.  But  as  a  different  course  has  been 
pursued  in  this  case,  I  must  of  necessity 
eonsider  the  sufllcieney  of  the  grounds  upon 
which  the  court  bases  its  present  judgment 
of  affirmance. 

The  court,  in  its  consideration  of  the  rela- 
tive rights  of  the  United  States  and  of  the 
several  states,  holds,  in  this  case,  that,  with- 
mtt  violating  the  Contiitution  of  iho  United 
States,  a  state  can  compel  a  person  accused 
of  crime  to  testify  against  himself.  In  my 
Judgment,  immunity  from  self-incrimina- 
tion is  protected  against  hostile  state  ac- 
tion, not  only  by  that  clause  in  the  14th 
Amendment  declaring  that  "no  state  shall 
make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citi- 
aens  of  the  United  States,"  but  by  the  clause, 
in  the  same  Amendment,  "nor  shall  any 
state  deprive  any  person  of  life,  liberty,  or 
property,  without  due  process  of  law."  No 
argument  Is  needed  to  support  the  proposi- 
tion that,  whether  manifested  by  statute  or 
Iff  tiM  final  judgment  of  a  court,  state  ao- 
tloBt   if   Uabla  to   the   obJeetioB   that   It 


abridges  the  privileges  or  immunities  of 
national  citizenship,  must  also  be  regarded 
as  wanting  in  the  due  process  of  law  en- 
joined by  the  14th  Amendment,  when  such 
state  action  substantially  affects  life,  liber- 
ty, or  property. 

At  the  time  of  the  adoption  of  the  14th 
Amendment  immunity  from  self-incrimiuA- 
tion  was  one  of  the  privileges  or  immimities 
belonging  to  citizens,  for  the  reason  that 
the  6th  Amendment,  speaking  in  the  name 
of  the  people  of  the  United  States,  had  d»> 
dared,  in  terms,  that  no  person  "shall  be 
compelled,  in  any  criminal  case,  to  be  a 
witness  against  himself;  nor  be  deprived  of 
life,  liberty,  or  property,  without  due  proo- 
ess  of  law."  That  Amendment,  it  was  long 
ago  decided,  operated  as  a  restriction  on 
the  exerdse  of  powers  by  the  United  States 
or  by  Federal  tribunals  and  agencies,  butv4 
Mid  not  impose  any  restraint  upon  a  state** 
or  upon  a  state  tribunal  or  agency.  The 
original  Amendments  of  the  Constitution 
had  their  origin,  as  all  know,  in  the  belief 
of  many  patriotie  statesmen  in  the  states 
then  composing  the  Union,  that,  under  the 
Constitution,  as  originally  submitted  to  the 
people  for  adoption  or  rejection,  the  nation- 
al government  might  disregard  the  funda- 
mental prindples  of  Anglo-American  liber- 
ty, for  the  maintenance  of  which  our  fa- 
thers took  up  arms  against  the  mother 
country. 

What,  let  me  inquire,  must  then  have 
been  regarded  as  principles  that  were  funda- 
mental in  the  liberty  of  the  citisenf  Every 
student  of  English  history  will  agree  that, 
long  before  the  adoption  of  the  Constitution 
of  the  United  States,  certain  principles 
affecting  the  life  and  liberfy  of  the  subject 
had  become  firmly  established  in  the  juris- 
prudence of  England,  and  were  deemed  vital 
to  the  safety  of  freemen,  and  that  among 
those  principles  was  the  one  that  no  person 
accused  of  crime  could  be  compdled  to  be  a 
witness  against  himself.  It  is  true  that  at 
one  time  in  England  the  practice  of  "ques- 
tioning the  prisoner"  was  enforced  in  star 
chamber  proceedings.  But  we  have  the  au- 
thority of  Sir  James  Fitzjames  Stephen,  in 
his  History  of  the  Criminal  Law  of  England, 
for  saying  that,  soon  after  the  Revolution  of 
1688,  the  practice  of  questioning  the  prison- 
er died  out  Vol.  1,  p.  440.  The  liberties 
of  the  English  people  had  then  been  placed 
on  a  firmer  foundation.  Personal  liberty 
was  thenceforward  jealously  guarded.  Cer- 
tain it  is,  that  when  the  present  govern- 
ment of  the  United  States  was  established 
it  was  the  belief  of  all  liberty-loving  men 
in  America  that  real,  genidne  freedom 
could  not  exist  In  any  country  that  recog- 
nized the  power  of  government  to  compel 
persons  accused  of  aims  to  be  wit 
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against  fhemselTea.  And  it  is  not  too  much 
to  say  that  the  wise  men  who  laid  the 
foimdations  of  our  constitutional  goyem> 
ment  would  have  stood  aghast  at  the  sug- 
gestion that  immunity  from  self-incrimina- 
tion was  not  among  the  essential,  funda- 
0^  mental  principles  of  English  law.  An  able 
2  writer  on  English  and  American  constitu- 

•  tional*law  has  recently  well  said:  "When 
the  first  Continental  Congres  of  1774 
claimed  to  be  entitled  to  the  benefit,  not  only 
of  the  common  law  of  England,  but  of  such 
of  the  English  statutes  as  existed  at  the 
time  of  the  colonization,  and  which  they  had 
by  experience  found  to  be  applicable  to  their 
several  local  and  other  circumstances,  they 
simply  declared  the  basic  principle  of  Eng- 
lish law  that  English  subjects,  going  to  a 
new  and  uninhabited  country,  carry  with 
them,  as  their  birthright,  the  laws  of  Eng- 
land existing  when  the  colonization  takes 
place.  .  .  .  English  law,  public  and  pri- 
vate, continued  in  force  in  all  the  states 
that  became  sovereign  in  1776,  each  state 
declaring  for  itself  the  date  from  which 
it  would  recognize  it."  Taylor,  Science  of 
Jurisprudence,  430,  437.  It  is  indisputably 
established  that,  despite  differences  in  forms 
of  government,  the  people  in  the  colonies 
were  a  unit  as  to  certain  leading  principles, 
among  which  was  the  principle  that  the  peo- 
ple were  entitled  to  "enjoy  the  rights  and 
privileges  of  British-bom  subjects  and  the 
benefit  of  the  common  laws  of  England"  ( 1 
Story,  Const.  §  163),  and  that  (to  use  the 
words  of  the  Continental  Congress  of  1774) 
"by  immigration  to  the  colonies,  the  people 
by  no  means  forfeited,  surrendered,  or  lost 
any  of  those  rights,  but  that  they  were  then, 
and  their  descendants  are  now,  entitled  to 
the  exercise  and  enjoyment  of  them  as  their 
local  and  other  circumstances  enable  them 
to  exercise  and  enjoy." 

Can  there  be  any  doubt  that,  at  the  open- 
ing of  the  War  of  Independence,  the  people 
of  the  colonies  claimed  as  one  of  their 
birthrights  the  privilege  of  immunity  from 
self-incrimination  T  This  question  can  be  an 
swered  in  but  one  way.  If,  at  the  begin 
ning  of  the  Revolutionary  War,  any  lawyer 
had  claimed  that  one  accused  of  crime  could 
lawfully  be  compelled  to  testify  against  him- 
self, he  would  have  been  laughed  at  by  his 
brethren  of  the  bar,  both  in  England  and 
America.  In  accordance  with  this  univer- 
sal view  as  to  the  rights  of  freemen,  Vir- 
^ginia,  in  Its  convention  of  May,  1778, — ^in 
ci  advance,   be    it   observed,   of   the    Declara- 

♦  tion  of  Independence, — ^made  a  *  declara- 
tion (drawn  entirely  by  the  celebrated 
George  Mason)  which  set  forth  certain 
rights  as  pertaining  to  the  people  of  that 
state  and  to  their  posterity  "as  the  basis 
and    foundation    of    government."     Among 


those  rights  (that  famous  declaration  dis- 
tinctly announced)  was  the  right  of  a  per- 
son not  to  be  compelled  to  give  evidence 
against  himself.  Precisely  the  same  declara- 
tion was  made  in  Pennsylvania  by  its  con- 
vention assembled  at  Philadelphia  on  the 
15th  of  July  1776.  Vermont,  by  its  con- 
vention of  1777,  said  "Nor  can  he  [a  man 
accused  of  crime]  be  compelled  to  give  evi- 
dence against  himself."  Maryland,  in  1776, 
declared  that  "no  man  ought  to  be  com- 
pelled to  give  evidence  against  himself,  in  a 
court  of  criminal  law."  Massachusetts,  in 
its  Constitution  of  1780,  provided  that  "no 
subject  shall  be  .  .  .  compelled  to  ac- 
cuse, or  to  furnish  evidence  against,  him- 
self." The  same  provision  was  made  by 
New  Hampshire  in  its  Constitution  of  1784. 
And  North  Carolina  as  early  as  1776  recog- 
nized the  privilege  of  immunity  from  self- 
incrimination  by  declaring,  in  its  Consti- 
tution, that  a  man  "shall  not  be  compelled 
to  give  evidence  against  himself."  These  ex- 
plicit declarations  in  the  Constitutions  of 
leading  colonies,  before  the  submission  of 
the  national  Constitution  to  the  people 
for  adoption  or  rejection,  caused  patriotic 
men,  whose  fidelity  to  American  liberty  no 
one  doubted,  to  protest  that  that  instrument 
was  defective,  in  that  it  furnished  no  ex- 
press guaranty  against  the  violation  by  the 
national  government  of  the  personal  rights 
that  inhered  in  liberty.  Nothing  is  made 
clearer  by  the  history  of  our  country  than 
that  the  Constitution  would  not  have  been 
accepted  by  the  requisite  number  of  states, 
but  for  the  understanding,  on  all  sides,  that 
it  should  be  promptly  amended  so  as  to 
meet  this  objection.  So,  when  the  first 
Congress  met,  there  was  entire  unanimity 
among  statesmen  of  that  day  as  to  the  neces- 
sity and  wisdom  of  having  a  national  Bill 
of  Rights  which  would,  beyond  all  question, 
secure  against  Federal  encroachment  all  the 
rights,  privileges,  and  immunities  which,  ^ 
everjrwhere  and  by  everybody  in  America,^ 
were  then  recognized  as  'fundamental  in* 
Anglo-American  liberty.  Hence  the  prompt 
incorporation  into  the  supreme  law  of  the 
land  of  the  original  Amendments.  By  the 
5th  Amendment,  as  already  stated,  it  was 
expressly  declared  that  no  one  should  be 
compelled,  in  a  criminal  case,  to  be  a 
witness  against  himself.  Those  Amend- 
ments being  adopted  by  the  nation,  the  peo- 
ple no  longer  feared  that  the  United  States 
or  any  Federal  agency  could  exert  power 
that  was  inconsistent  with  the  fundamental 
rights  recognized  in  those  Amendments.  It 
is  to  be  observed  that  the  Amendments  in- 
troduced no  principle  not  already  familiar 
to  liberty-loving  people.  They  only  put  in 
the  form  of  constitutional  sanction,  as  barri- 
ers against  oppression,  the  principles  which 
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ike  people  ol  ib»  ooloniesi  with  entire  una- 
nimity, deemed  vital  to  their  aadtty  and 
freedom. 

Still  more.  At  the  close  of  the  late  Givil 
War,  which  had  Beriously  disturbed  the 
foundations  of  our  governmental  syetem,  the 
question  arose  whether  provision  should  not 
he  made  by  constitutional  Amendments  to 
secure  against  attack  by  the  ttatea  the 
rights,  privileges,  and  immimities  which,  by 
the  original  Amendments,  had  been  placed 
beyond  the  power  of  the  United  States  or 
any  Federal  agency  to  impair  or  destroy. 
Those  rights,  privileges,  and  immunities  had 
not  then,  in  terms,  been  guarded  by  the 
national  Constitution  against  impairment  or 
destruction  hy  the  states,  although,  before 
the  adoption  of  the  14th  Amendment,  every 
state,  without,  perhaps,  an  exception,  had, 
in  some  form,  recognized,  as  part  of  its  fun- 
damental law,  most,  if  not  all,  the  rights 
and  immunities  mentioned  in  the  original 
Amendments,  among  them  immunity  from 
self-incrimination.  This  is  made  clear  by 
the  opinion  of  the  court  in  the  present  case. 
The  court  says:  "The  exemption  from  testi- 
monial compulsion,  that  is,  from  disclosure 
as  a  witness  of  evidence  against  one's  self, 
forced  hy  any  farm  of  legal  process,  is  uni- 
ffersal  in  American  law,  though  there  may 
be  a  difference  as  to  its  exact  scope  and  lim- 
^its.  At  the  time  of  the  formation  of  the 
A  Union,  the  principle  that  no  person  oould 
•  be  eompelled  to  be  a  witness  against*  him- 
self had  become  embodied  in  the  common 
law  and  distinguished  it  from  all  other  sys- 
tems of  jurisprudence.  It  wis  generally 
regarded  then,  as  note,  as  a  privilege  of 
great  value,  a  protection  to  the  innocent, 
though  a  shelter  to  the  guilty,  and  a  safe- 
guard against  heedless,  unfounded,  or  ty- 
rannical prosecutions."  Such  was  the  situ- 
ation, the  court  concedes,  at  the  time  the 
14th  Amendment  was  prepared  and  adopted. 
That  Amendment  declared  that  all  persons 
bom  or  naturalized  in  the  United  States  and 
subject  to  its  jurisdiction  are  citizens  of  the 
United  States,  ''and  of  the  state  wherein 
they  reside."  Momentous  as  this  declara- 
tion was,  in  its  political  consequences,  it 
was  not  deemed  sufficient  for  the  complete 
protection  of  the  essential  rights  of  nation- 
al citizenship  and  personal  liberty.  Al- 
though the  nation  was  restrained  by  existing 
constitutional  provisions  from  encroaching 
upon  those  rights,  yet,  so  far  as  the  Federal 
Ckmstitution  was  concerned,  the  states  could, 
at  that  time,  have  dealt  with  those  rights 
upon  the  basis  entirely  of  their  own  C!on- 
stitution  and  laws.  It  was  therefore  deemed 
necessary  that  the  14th  Amendment  should, 
in  the  name  of  the  United  States,  forbid,  as 
it  expressly  does,  any  state  from  making 
or  enforcing  a  law  that  will  abridge  the 


privileges  or  immunities  of  citixens  of  Hne 
United  States^  or  deprive  any  person  of  life, 
liberty,  or  property  without  due  process  of 
law.  The  privileges  and  immunities  men- 
tioned in  the  original  Amendments,  and  uni- 
versally regarded  as  our  heritage  of  liberty 
from  the  common  law,  were  thus  secured 
to  every  citizen  of  the  United  States,  and 
placed  beyond  assault  by  any  government. 
Federal  or  state;  and  due  process  of  law,  in 
all  public  proce^ings  affecting  life,  liberty, 
or  property,  was  enjoined  equally  upon  the 
nation  and  the  states. 

What,  then,  were  the  privileges  and  im- 
munities of  citizens  of  the  United  States 
which  the  14th  Amendment  guarded  against 
encroachment    by    the    states?      Whatever 
they  were,   that  Amendment  placed   them 
beyond  the  power  of  any  state  to  abridge. 
And  what  were  the  rights  of  life  and  lib-^ 
erty     which     the    Amendment     protected  t^ 
Whatever     they     were,     that  •  Amendment  • 
guarded  them  against  any  hostile  state  ao- 
tion  that  was  wanting  in  due  process  of  law. 

I  will  not  attempt  to  enumerate  all  the 
privileges  and  immunities  which  at  that 
time  belonged  to  citizens  of  the  United 
States.  But  I  confidently  assert  that  among 
such  privileges  was  the  privilege  of  immu- 
nity from  self-incrimination  which  the  peo- 
ple of  the  United  States,  by  adopting  the  5th 
Amendment,  had  placed  beyond  Federal  en- 
croachment. Can  such  a  view  be  deemed 
unreasonable  in  the  face  of  the  fact,  frank- 
ly conceded  in  the  opinion  of  the  court, 
that,  at  common  law,  as  well  at  the  time  of 
the  formation  of  the  Union  and  when  the 
14th  Amendment  was  adpoted,  immunity 
from  self-incrimination  was  a  privilege  "uni- 
versal in  American  law,"  was  everywhere 
deemed  "of  great  value,  a  protection  to  the 
innocent,  though  a  shelter  to  the  guilty, 
and  a  safeguard  against  heedless,  unfound- 
ed, or  tyrannical  prosecutions?"  Is  it  con- 
ceivable that  a  privilege  or  immunity  of 
such  a  priceless  character,  one  expressly 
recognized  in  the  supreme  law  of  the  land, 
one  thoroughly  interwoven  with  the  history 
of  Anglo-American  liberty,  was  not  in  the 
mind  of  the  country  when  it  declared,  in 
the  14th  Amendment,  that  no  state  shall 
abridge  the  privileges  or  immunities  of  citi- 
zens of  the  United  States?  The  14th  Amend- 
ment would  have  been  disapproved  by  every 
state  in  the  Union  if  it  had  saved  or  rec- 
ognized the  right  of  a  state  to  compel  one 
accused  of  crime,  in  its  courts,  to  be  a  wit- 
ness against  himself.  We  state  the  matter 
in  this  way  because  it  is  common  knowledge 
that  the  compelling  of  a  person  to  criminate 
himself  shocks  or  ought  to  shock  the  sense 
of  right  and  justice  to  everyone  who  loves 
liberty.  Indeed,  this  court  has  not  hesitat- 
ed thus  to  characterize  the  star  chamber 
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method  of  oompelling  an  aecuBed  to  b»  a 
witness  against  himself.  In  Boyd  ▼.  United 
SUtes,  116  U.  S.  616,  631,  633,  29  L.  ed. 
746,  751,  762,  6  Sup.  Ct  Rep.  524,  533,  534, 
will  be  found  some  weighty  observations  by 
Mr.  Justice  Bradley,  delivering  the  judg- 
ment of  the  court,  as  to  the  scope  and  mean- 
ing of  the  4th  and  5th  Amendments.  The 
S court,  speaking  by  that  eminent  jurist,  said: 

•  "Now,  it  is  elementary  knowledge,  that  one 
cardinal  rule  of  the  court  of  chancery  is 
never  to  decree  a  discovery  which  might 
tend  to  convict  the  party  of  a  crime,  or  to 
forfeit  his  property.  And  any  oomptUaory 
discovery  by  extorting  the  party'e  oath,  or 
compelling  the  production  of  his  private 
books  and  papers,  to  convict  him  of  crime, 
or  to  forfeit  his  property,  ie  contrary  to  the 
principles  of  a  free  government.  It  ie  a5- 
horrent  to  the  instincts  of  an  Englishman; 
it  is  abhorrent  to  the  instincts  of  an  Ameri- 
can. It  may  suit  the  purposes  of  despotic 
poieer,  hut  it  cannot  abide  the  pure  at- 
mosphere of  political  liberty  and  personal 
freedom,"  Again:  "We  have  already  no- 
ticed the  intimate  relation  between  the  two 
Amendments.  They  throw  great  light  on 
each  other.  For  the  'unreasonable  searches 
and  seizures'  condemned  in  the  4th  Amend- 
ment are  almost  always  made  for  the  pur- 
pose of  compelling  a  man  to  give  evidence 
against  himself,  which,  in  criminal  cases, 
is  condemned  in  the  5th  Amendment;  and 
compelling  a  man  'in  a  criminal  case  to  be 
a  witness  against  himself,'  which  is  con- 
demned in  the  5th  Amendment,  throws 
light  on  the  question  as  to  what  is  an  'un- 
reasonable search  and  seizure'  within  the 
meaning  of  the  4th  Amendment.  And  we 
have  been  imable  to  perceive  that  the  seizure 
of  a  man's  private  books  and  papers,  to  be 
used  in  evidence  against  him,  is  substan- 
tially different  from  compelling  him  to  be 
a  witness  against  himself."  These  observa^ 
tions  were  referred  to  approvingly  in  Coun- 
selman  v.  Hitchcock,  142  U.  S.  547,  580, 
581,  35  L.  ed.  1110,  1120,  3  Inters.  Com. 
Rep.  816,  12  Sup.  Ct.  Rep.  195. 

I  am  of  opinion  that,  as  inununity  from 
self-incrimination  was  recognized  in  the  5th 
Amendment  of  the  Constitution,  and  placed 
beyond  violation  by  any  Federal  agency,  it 
should  be  deemed  one  of  the  immunities  of 
citizens  of  the  United  States  which  the  14th 
Amendment,  in  express  terms,  forbids  any 
state  from  abridging, — as  much  so,  for  in- 
stance, as  the  right  of  free  speech  (Ist 
Amend.)  or  the  exemption  from  cruel  or 
unusual  punishments  (8th  Amend.),  or 
the  exemption  from  being  put  twice  in 
Jeopardy  of  life  or  limb  for  the  same  of- 
ci  fense  ( 6th  Amend. ) ,  or  the  exemption  from 

•  unreasonable  searches  *and  seizures  of  one's 


person,  hoim»  papen»  or  effeota  (4tli 
Amend.).  Even  ii  I  were  anadous  or  will- 
ing to  cripple  the  operation  of  the  14ih 
Amendment  by  strained  or  narrow  interpre- 
tations, I  should  feel  obliged  to  hold  that, 
when  that  Amendment  ¥^as  adopted,  all 
these  last-mentioned  exemptions  were  among 
the  immimitiee  belonging  to  citizens  of  the 
United  States,  which,  after  the  adoption  of 
the  14th  Amendment,  no  state  oould  impair 
or  destroy.  But,  as  I  read  the  opinion  of 
the  court,  it  will  follow  from  the  general 
principles  underlying  it,  or  from  the  rea- 
soning pursued  therein,  that  the  14t]i 
Amendment  would  be  no  obstacle  whatever 
in  the  way  of  a  state  law  or  practice  under 
which,  for  instance,  cruel  or  unusual  pun- 
ishments (such  as  the  thumbscrew,  or  the 
rack,  or  burning  at  the  stake)  might  be  in- 
flicted. So  of  a  state  law  which  infringed 
the  right  of  free  speech,  or  authorized  un- 
reasonable searches  or  seizures  of  persons, 
their  houses,  papers,  or  effects,  or  a  state 
law  under  which  one  accused  of  crime  could 
be  put  in  jeopardy  twice  or  oftener,  at  the 
pleasure  of  the  prosecution,  for  the  same 
offense. 

It  is  my  opinion,  also,  that  the  right  to 
immimity  from  self-incrimination  cannot 
be  taken  away  by  any  state  eonaistently 
with  the  clause  of  the  14th  Amendment  that 
relates  to  the  deprivation  by  the  state  of 
life  or  liberty  without  due  process  of  law. 
This  view  is  supported  by  what  Mr.  Justice 
Miller  said  for  the  court  in  Davidson  ▼.  New 
Orleans,  96  U.  S.  97,  101,  102,  24  L.  ed.  616, 
618,  619.  That  great  judge,  delivering  the 
opinion  in  that  case  said:  "The  prohibi- 
tion against  depriving  the  citizen  or  sub- 
ject of  his  life,  liberty,  or  property  with- 
out due  process  of  law,  is  not  new  in  the 
constitutional  history  of  the  English  race.  It 
is  not  new  in  the  constitutional  history  of 
this  country,  and  it  was  not  new  in  the 
Constitution  of  the  United  States  when  it 
became  a  part  of  the  14th  Amendment,  in 
the  year  1866."  After  observing  that  the 
equivalent  of  the  phrase  "due  process  of 
law,"  according  to  Lord  Coke,  is  found  in 
the  words,  "law  of  the  land,"  in  the  Great^ 
Charter,  in  connection  with  the  guaranties  oi 
of  the  rights  of  the  subject*against  the  op-* 
pression  of  the  Crown,  the  court  said:  "Li 
the  series  of  amendments  to  the  Constitution 
of  the  United  States,  proposed  and  adopted 
immediately  after  the  organization  of  the 
government,  which  were  dictated  by  the 
jealousy  of  the  states  as  further  limitations 
upon  the  power  of  the  Federal  government, 
it  is  found  in  the  fifth,  in  connection  with 
other  guaranties  of  personal  rights  of  th€ 
same  character."  Among  these  gttaranties 
this  court  distinctly  said  was  proteetion 
against  being  twice  tried  for  the  same  of- 
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tense,  and  proteetion  ^offoimat  ike  mooiued 
kemg  oompelMy  in  •  orimiiial  ooee.  Pi  ieeti- 
fjf  agoinat  hivualf/*  Again,  said  the  ooort: 
'^t  if  easy  to  see  that  when  the  great  barons 
of  England  wrung  from  Sling  John,  at  the 
point  of  the  sword,  the  eonoessicm  that  nei- 
ther their  lives  nor  their  property  should  be 
disposed  of  by  the  Crown,  except  as  provid- 
ed by  the  law  of  the  land,  they  meant  by 
law  of  the  land'  the  aneient  and  customary 
laws  of  the  English  people,  or  laws  enacted 
by  the  Parliament,  of  which  those  barons 
were  a  controlling  element.  It  was  not  in 
their  minds,  therefore,  to  protect  themselves 
against  the  enactment  of  laws  by  the  Parlia- 
ment of  England.  But  when,  in  the  year  of 
grace  1866,  there  is  placed  in  the  Constitu- 
tion of  the  United  States  a  declaration  that 
'no  state  shall  deprive  any  person  of  life, 
liberty,  or  property  without  due  process  of 
law,*  can  a  state  make  anything  due  process 
of  law  which,  by  its  own  legislation,  it 
chooses  to  declare  such?  To  affirm  this  is 
to  hold  that  the  prohibition  to  the  states 
is  of  no  avail  or  has  no  application  where 
the  invasion  of  private  rights  is  affected 
vnder  the  forms  of  state  legislation." 

I  cannot  support  any  judgment  declaring 
that  immunity  from  self-incrimination  is 
not  one  of  the  privileges  or  immunities  of 
national  citizenship,  nor  a  part  of  the  liber- 
ty guaranteed  by  the  14th  Amendment 
against  hostile  state  action.  The  declaration 
of  the  court,  in  the  opinion  just  delivered 
that  immunity  from  self-incrimination  is  of 
great  value,  a  protection  to  the  innocent, 
C9  and  a  safeguard  against  unfoimded  and  ty- 
•  rannical  prosecutions,  meets  my  oordial*ap- 
proval.  And  the  court  having  heretofore, 
upon  the  fullest  consideration,  declared  that 
the  compelling  of  a  citizen  of  the  United 
States,  charged  with  crime,  to  be  a  witness 
against  himself,  was  a  rule  abhorrent  to  the 
iniBtincts  of  Americans,  was  in  violation  of 
universal  American  law,  was  contrary  to  the 
principles  of  free  government,  and  a  weapon 
of  despotic  power  which  could  not  abide  the 
pure  atmosphere  of  political  liberty  and 
personal  freedom,  I  cannot  agree  that  a  state 
may  make  that  rule  a  part  of  its  law  and 
binding  on  citizens,  despite  the  Constitution 
of  the  United  States.  No  former  decision 
of  this  court  requires  that  we  should  now 
■o  interpret  the  Constitution. 


(Ml  U.  S.  70) 
STATE  OP  LOUISIANA,  Complainant, 

V. 

JAMES  RUDOLPH  GARFIELD,  Secretary 
of  the  Interior  of  the  United  States,  and 
Fred  Dennett,  Commissioner  of  the  Gen- 
eral Land  Office. 

Statutes  (|  1G2*)— Repeal  bt  IifPLiCA- 
noN  — Gbnebal    and    Special    Pbovi- 
nous. 
I,  The  Federal  Supreme  Court  will  fol- 


low the  oontinnoDi  ouufifiietioii  of  the  Lmd 
Department  that  the  special  provision  lor 
LouisianA  in  the  swamp  land  grant  act  of 
March  2,  1849  (9  Stat  at  L.  362,  chap.  87). 
that  title  shall  vest  in  the  state  on  approval 
of  a  list  of  lands  by  the  Secretary  of  the 
Interior,  was  not  affected  by  the  general 
clause  of  the  act  of  September  28,  1860 
(9  Stat,  at  L.  619,  chap.  84),  granting 
swamp  lands  to  Arkansas,  to  vest  only  upon 
the  issuance  of  a  patent,  that  the  provisions 
of  this  act  be  extended  to  and  their  benefits 
be  conferred  upon  each  of  the  other  states 
in  which  such  swamp  and  overflowed  lands 
may  be  situated. 

[Bd.  Note.— For  other  eases,  see  Statetse,  Oent 
Dig.  U  285-2S7;    Deo.  Dig.  i  162.*] 

UwrrED  States  (|  127*)— Immunitt  wbou 

Suit— Suit  Against  Officebs. 

2.  The  Supreme  Court  of  the  United 
States  has  no  jurisdiction  of  a  bill  in  equity 
filed  by  the  state  of  Louisiana  against  the 
Secretary  of  the  Interior  and  the  Commis- 
sioner of  the  General  Land  Office  to  es- 
tablish its  title  imder  the  swamp  land  grant 
act  of  March  2,  1849,  to  certain  lands  which 
were  approved  to  the  state  by  the  Secre- 
tary of  the  Interior  upon  the  manifest  mis- 
take of  law,  that,  upon  the  abandonment  of 
the  military  reservation  of  which  they 
formed  a  part,  the  lands  fell  within  the 
terms  of  the  grant,  since  such  suit  raises 
questions  of  law  and  fact  upon  which  the 
United  States  would  have  to  be  heard. 

[B<L  Nets.— For  other  eases,  see  United  States, 
Dec.  Dlr  i  U7.«] 

[No.  7,  OriginaLl 

Argued  October  27,  28,  1908.    Decided  No- 
vember 9,  1908. 

ORIGINAL  BILL  in  equity,  filed  by  the 
State  of  Louisiana  against  the  Secre- 
toiy  of  the  Interior  and  the  Commissioner  of 
the  General  Land  Office,  to  establish  the 
title  of  the  state  to  certain  swamp  lands, 
and  to  enjoin  the  defendants  from  disposing 
of  such  lands.  Dismissed  for  want  of  juris- 
diction. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Harvey  M.  Friend,  George  H. 
Ijamar,  and  Walter  Guion  for  complainant. 

Attomel  General  Bonaparte,  Solicitor 
General  Hoyt,  and  Blr.  Glenn  E.  Husted 
for  defendants. 

*  Mr.  Justice  Holmes  delivered  the  opin-  * 
ion  of  the  court: 

This  is  a  bill  brought  in  this  court  to  es- 
tablish the  title  of  the  state  of  Louisiana  to 
certain  swamp  lands  which  it  claims  under 
the  statutes  of  the  United  States,  and  to  en- 
join the  defendants  against  carrying  out 
an  order  making  a  different  disposition  of 
the  lands.  The  defendants  demur  on  the 
grounds  that  this  really  is  a  suit  against 
the  United  States,  which  has  not  consented 
to  be  sued,  that  the  title  never  has  passed 
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from  the  United  States,  and  that  the  rem- 
edy, if  any,  would  be  at  law. 

The  act  of  March  2,  1849,  chap.  87,  9 
Stat,  at  L.  352,  purported  to  grant  to  the 
state  of  Louisiana  the  whole  of  the  swamp 
and  overflowed  lands  therein,  and  provided 
that,  on  approval  of  a  list  of  such  lands  by 
the  Secretary  of  the  Treasury  (afterwards 
succeeded  by  the  Secretary  of  the  Interior), 
10  the  fee  simple  to  the  same  should  vest  in  the 
r  state.  Certain  lands  were*  excluded,  but 
those  in  dispute  were  not  by  any  express 
words.  They  belonged,  however,  to  the  Fort 
Sabine  Military  Reservation,  established  by 
the  President  on  December  20,  1838,  and  al- 
though included  in  a  list  submitted  under 
the  statute,  approval  of  the  inclusion  was 
suspended  or  denied.  On  March  25,  1871, 
the  Fort  Sabine  Military  Reservation  was 
abandoned  by  Executive  order,  in  pursu- 
ance of  the  act  of  February  24,  1871,  chap. 
68,  16  Stat,  at  L.  430,  which  authorized  the 
Secretary  of  War  to  transfer  it  to  the  ooi> 
trol  of  the  Secretary  of  the  Interior,  to  be 
sold  for  cash.  On  October  31,  1895,  the 
Secretary  of  the  Interior  decided  that  the 
land  was  included  in  the  grant  of  the  act 
of  1849,  subject  to  the  right  of  the  United 
States  to  use  it  for  military  purposes  until 
abandoned.  On  December  10,  1895,  pursu- 
ant to  his  decision,  the  Secretary  indorsed 
upon  a  list  of  these  lands  that  it  was  *'ap- 
proved  to  the  state  of  Louisiana  under  the 
act  of  Congress  of  March  2,  1849,  as  sup- 
plemented and  enlarged  by  the  act  of  Con- 
gress of  September  28,  1850  (9  Stat  at  L. 
519,  chap.  84),  subject  to  any  valid  adverse 
rights  that  may  exist."  The  plaintiff  says 
that  thereupon  the  title  passed. 

On  June  6,  1904,  the  Secretary  of  the  In- 
terior ordered  that  his  predecessor's  ap- 
proval of  the  list  be  vacated,  and  that  the 
lands  should  be  held  for  disposition  as  pro- 
vided by  law,  on  the  ground  that  they  were 
not  within  the  grant  of  the  act  of  1849,  be- 
cause at  that  time  embraced  in  a  military 
reservation.  This  decision  has  been  upheld 
and  finally  affirmed  by  the  present  Secre- 
tary, the  defendant  in  this  case,  and  the 
result  is  the  bringing  of  this  bill. 

We  will  assume,  for  purposes  of  decision, 
that,  if  the  United  States  clearly  had  no 
title  to  the  land  in  controversy,  we  should 
have  jurisdiction  to  entertain  this  suit,  for 
we  are  of  opinion  that,  even  on  that  assump- 
tion, the  bill  must  be  dismissed.  But  be- 
fore giving  the  reasons  for  our  opinion,  the 
course  taken  by  the  argument  for  the  United 
States  makes  it  proper  to  state  a  portion 
of  that  argument  that  does  not  command 
our  assent, 
g  The  next  year  after  the  act  of  1849,  an- 
•  other  act  was  passed,* which  granted  swamp 
lands   to   the  state  of  Arkansas.    It  pro- 


vided for  a  list,  required  the  Secretary  of 
the  Interior  to  issue  a  patent  for  the  lands 
at  the  request  of  the  governor,  and  then  en- 
acted that,  "on  that  patent,"  the  fee  simple 
to  the  lands  should  vest  in  the  state.  The 
4th  section  was  more  general:  "That  the 
provisions  of  this  act  be  extended  to,  and 
their  benefits  be  conferred  upon,  each  of  the 
other  states  of  the  Union  in  which  such 
swamp  and  overflowed  lands,  known  as 
designated  as  aforesaid,  may  be  situated.'* 
Act  of  September  28,  1850,  chap.  84,  9 
Stat,  at  L.  519.  It  is  argued  that  this  so 
far  repealed  the  special  act  of  1849  that 
thereafter  the  title  would  not  pass  on  simple 
approval,  as  provided  therein,  but  a  patent 
was  necessary.  As  we  understand,  the  con- 
tinuous construction  of  the  Department  has 
been  to  the  contrary,  and  a  great  number  of 
titles  to  a  very  large  amount  of  land  would 
be  disturbed  if  we  should  accede  to  this  ar- 
gument. We  see  no  reason  for  overthrow- 
ing the  long-continued  understanding  that 
the  special  provisions  for  Louisiana  were 
not  affected  by  a  general  clause,  evidently 
intended  to  extend  benefits  to  states  that 
did  not  enjoy  them  at  the  time,  not  to 
change  the  mode  of  conveyance  previously 
established  in  a  case  where  the  benefit  al- 
ready had  been  conferred.  We  may  add 
that  we  assume  that,  if  approval  was  suffi- 
cient to  pass  the  title,  the  form  of  words 
used  by  the  Secretary  of  the  Interior  on 
December  10,  1895,  had  that  effect,  notwith- 
standing the  reference  to  the  act  of  1860, 
whatever  may  have  been  his  understanding 
or  intent. 

A  further  argument  was  presented  that,  if 
a  patent  was  not  necessary  under  the  act  of 
1850,  then  a  certificate  by  the  Land  Com- 
missioner was  made  so  by  the  act  of  August 
3,  1854  (10  Stat,  at  L.  346,  chap.  201,  Rev. 
Stat.  §  2449,  U.  S.  Comp.  Stat  1901,  p. 
1516).  But  that  law  does  not  require  so 
extended  an  application.  We  shall  assume, 
for  purposes  of  decision,  that  it  is  satisfied 
if  confined  according  to  its  words  to  lands  to 
which  the  act  of  1849  did  not  purport  ''to 
convey  the  fee-simple  title." 

Leaving  the  foregoing  arguments  on  one^ 
side,  we* nevertheless  are  of  opinion  that* 
the  bill  must  fail.  The  land  in  controversy 
had  been  withdrawn  from  the  public  do- 
main by  reservation  at  the  time  when  the 
act  of  1849  was  passed,  and  the  general 
words  of  that  act  must  be  read  as  subject  to 
an  implied  exception,  under  the  mile  laid 
down  in  Scott  v.  Carew,  196  U.  S.  100,  109, 
49  L.  ed.  403,  405,  25  Sup.  Ct  Rep.  193, 
and  the  earlier  cases  there  cited.  The  case 
is  not  one  where  the  approval  proceeded 
upon  a  mistake  of  fact  with  regard  to  a 
matter  on  which  it  was  necessary  that  the 
Secretary  should  pass.    See  Noble  v.  Union 
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RiTer  LogglDg  R.  Go.  147  U.  &  166,  178, 
174,  37  L.  ad.  123,  126,  127,  13  6np.  Ct 
Rep.  271.  The  approval  prooeeded  upon  a 
manifeet  mistake  of  law;  that  upon  the 
abandonment  of  the  military  reservation  the 
land  fell  within  the  terms  of  the  grant  of 
1849.  Therefore  it  was  void  upon  its  face. 
The  only  doubt  is  raised  by  the  statute  lim- 
iting suits  l^  the  United  States  to  vacate 
patents  to  five  years.  Act  of  March  3, 1891, 
chap.  661,  S  8,  26  Stat,  at  L.  1099.  It 
may  be  that  this  act  applies  to  approvals 
when  they  are  given  the  effect  of  patents 
as  well  as  to  patents,  which  alone  are  named. 
In  United  States  v.  Ghandler-Dunbar  Water 
Power  Go.  209  U.  8.  447,  62  L.  ed.  881, 
28  Sup.  Ct.  Rep.  679,  it  was  decided  that 
this  act  applied  to  patents  even  if  void  be- 
cause of  a  previous  reservation  of  the  land, 
and  it  was  said  that  the  statute  not  merely 
took  away  the  remedy,  but  validated  the  pat- 
ent. The  doubt  is  whether  Louisiana  has 
not  now  a  good  title  by  the  lapse  of  five 
years  since  the  approval  and  by  the  opera^ 
tion  of  that  act. 

But  that  doubt  cannot  be  resolved  in  this 
ease.  It  raises  questions  of  law  and  of  fact 
upon  which  the  United  States  would  have  to 
be  heard.  The  United  States  fairly  might 
argue  that  the  statute  of  limitations  was 
eonfined  to  patents,  or  was  excluded  by  the 
aet  of  1871.  If  it  yielded  those  points  it 
■till  reasonably  might  maintain  that  a  title 
eoold  not  be  acquired  imder  the  statute  by 
a  mere  void  approval  on  paper,  if  the  United 
States  ever  since  had  been  in  possession, 
claiming  title,  as  it  claimed  it  earlier  by  the 
aet  of  1871.  It  might  argue  that,  for 
equitable  relief  on  the  ground  of  title  in  the 
m  plaintiff,  in  the  teeth  of  ^the  last-named  act, 
•  it  would  be  necessary  at  least  to  allege  that 
the  state  took  and  has  held  possession  under 
the  void  grant.  The  United  States  might, 
and  undoubtedly  would,  deny  the  fact  of 
such  possession,  and  that  fact  cannot  be 
tried  behind  its  back.  It  follows  that  the 
United  States  is  a  necessary  party  and  that 
we  have  no  jurisdiction  of  this  suit. 
Bill  dismissed. 


C2U  U.  &  45) 

BERBA  GOLLEQE,  Flff.  in  Err., 

V. 

COMMONWEALTH  OP  KENTUCKY. 

COUBTS  a  891*)— SxrPBKMB  COUBT. 

1.  The  validity  of  Kentucky  Acts  1904, 
ehap.  86,  so  far  as  it  prohibits  domestic 
corporations  from  teaching  white  and  negro 
pupils  in  the  same  institution,  cannot  be 
oeoned  affected  bv  its  |>ossible  invalidity 
under  the  Federal  Constitution  as  to  in- 
dividuals, where  the  highest  state  court 
eonsiders  the  act  separable,  and«  while  sus- 


taining it  aa  Ml  entirety,  gives  an  inde- 
pendent reason  which  applies  only  to  cor- 
porations. 

[Bd.  Note.— Fbr  other  oases,  sea  Conrta  Dee. 
Dig.  9  »L»]  ^ 

CoNSTirunowAi.  Law  (|  278*)— Dub  Pbo- 
OEss  ov  Law— Whttb  and  Neqbo  Pu- 

PILEk 

2.  The  prohibition  against  teaching  white 
and  ne^o  pupils  in  the  same  institution, 
which  IS  made  by  Kentucky  Acts  1904, 
chap.  85,  does  not,  when  applied  to  a  corpo- 
ration as  to  which  the  state  has  reserved 
the  power  to  alter,  amend,  or  repeal  its 
charter,  deny  due  process  of  law,  or  other- 
wise violate  the  Federal  Constitution. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Dec.  Dig.  §  278.*] 

[No.  12.] 

Argued   AprU   10,    13,    1008.    Decided   No- 
vember 9,  1908. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Kentucky  to  review  a  judgment 
which  affirmed  a  conviction  of  a  corporation 
in  the  Circuit  Court  of  Madison  County,  in 
that  state,  of  the  offense  of  teaching  white 
and  negro  pupils  in  the  same  institution. 
Affirmed. 

See  same  case  below,  123  Ky.  209,  94  GL 
W.  623. 

Statement  by  Mr.  Justice  Brewer:  ^ 

*0n  October  8,   1904,  the  grand  Jury  of* 
Madison  oounty,  Kentucky,  presented  in  the 
circuit  court  of  that  oounty  an  indictment, 
charging : 

"The  said  Berea  College,  being  a  corpora- 
tion duly  incorporated  under  the  laws  of 
the  state  of  Kentucky,  and  owning,  main- 
taining, and  operating  a  college,  school,  and 
institution  of  learning,  known  as  'Berea  Col- 
lege,' located  in  the  town  of  Berea,  Madison 
eounty,  Kentucky,  did  unlawfully  and  wil- 
fully permit  and  receive  both  the  white  and 
negro  races  as  pupils  for  instruction  in  said 
college,  school,  and  institution  of  learning." 

This  indictment  was  found  under  an  act 
of  March  22,  1904  (Ky.  Acts  1904,  chap.  86, 
p.  181),  whose  1st  section  reads: 

"Sec.  1.  That  it  shall  be  unlawful  for 
any  person,  corporation,  or  association  of 
persons  to  maintain  or  operate  any  college, 
school,  or  institution  where  persons  of  &e 
white  and  negro  races  are  both  received  as 
pupils  for  instruction,  and  any  person  or 
corporation  who  shall  operate  or  maintain 
any  such  college,  school,  or  institution  shall 
be  fined  $1,000,  and  any  person  or  corpora- 
tion who  may  be  convicted  of  violating  the 
provisions  of  this  act  shall  be  fined  $100  for 
each  day  they  may  operate  said  school,  col- 
lege, or  institution  after  such  conviction." 

On  a  trial  the  defendant  was  found  guilty 
and  sentenced  to  pay  a  fine  of  $1,000.  This 
judgment  was,  on  June  12,  1906,  afiirmed  by 
the  court  of  appeals  of  the  state  (123  Ky. 


*Fer  other  cases  see  same  topic  ft  8  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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800,  04  8.  W.  028),  and  from  that  oaart 
bmni^it  ban  on  writ  of  orror. 

Meun.  Guy  Ward  Bfallon  and  John 
O.  Carlisle  for  plaintiff  In  error. 

Messrs.  N.  B.  Hays,  James  Breathitt, 
Thomas  B.  McGregor,  and  Charles  H.  Mor- 
ris for  defendant  in  error. 

CO 

S?  *  Mr.  Justice  Brewer  deliyered  the  opinion 
of  the  court: 

There  is  no  dispute  as  to  the  facts.  That 
the  act  does  not  yiolate  the  Constitution 
of  Kentucky  is  settled  by  the  decision  of  its 
highest  court,  and  the  single  question  for 
our  consideration  is  whether  it  conflicts  with 
the  Federal  Constitution.  The  court  of  ap- 
peals discussed  at  some  length  the  general 
power  of  the  state  in  respect  to  the  separa- 
tion of  the  two  races.  It  also  ruled  that 
"the  right  to  teach  white  and  negro  children 
in  a  private  school  at  the  same  time  and 
place  is  not  a  property  right  Besides,  ap- 
pellant, as  a  corporation  created  by  this 
state,  has  no  natural  right  to  teach  at  all. 
Its  right  to  teach  is  such  as  the  state  sees 
fit  to  give  to  it  The  state  may  withhold  it 
altogether,  or  qualify  it  Allgeyer  ▼.  Loui- 
siana, 166  U.  S.  578,  41  L.  ed.  832,  17  Sup. 
Ct  Bep.  427.'* 

Upon  this  we  remark  that  when  a  state 
oourt  decides  a  case  upon  two  grounds,  one 
Federal  and  the  other  non-Federal,  this  court 
will  not  disturb  the  judgment  if  the  non- 
Federal  ground,  fairly  construed,  sustains 
the  decision.  Murdock  v.  Memphis,  20  Wall. 
600,  036,  22  L.  ed.  429,  444;  Eustis  v. 
Bolles,  160  U.  S.  361,  37  L.  ed.  1111,  14  Sup. 
Ct  Bep.  131 ;  Giles  v.  Teasley,  193  U.  S.  146- 
160,  48  L.  ed.  655-658,  24  Sup.  Ct  Bep. 
369;  Allen  v.  Arguimbau,  198  U.  S.  149,  49 

J  L.  ed.  990,  26  Sup.  Ct  Bep.  622. 

•  « Again,  the  decision  by  a  state  court  of 
the  extent  and  limitation  of  the  powers  con- 
ferred by  the  state  upon  one  of  its  own  cor- 
porations is  of  a  purely  local  nature.  In 
creating  a  corporation  a  state  may  ¥rith- 
hold  powers  which  may  be  exercised  by  and 
cannot  be  denied  to  an  individual.  It  is 
under  no  obligation  to  treat  both  alike.  In 
granting  corporate  powers  the  legislature 
may  deem  that  tbe  best  interests  of  the  state 
would  be  subserved  by  some  restriction,  and 
the  corporation  may  not  plead  that,  in  spite 
of  the  restriction,  it  has  more  or  greater 
powers  because  the  citizen  has,  **The  grant- 
ing of  such  right  or  privilege  [the  right  or 
privilege  to  be  a  corporation]  rests  en- 
tirely in  the  discretion  of  the  state,  and,  of 
course,  when  granted,  may  be  accompanied 
with  such  conditions  as  its  legislature  may 
]udge  most  befitting  to  its  interests  and 
policy."  Home  Ins.  Co.  v.  New  York,  134 
U.  S.  694^00,  33  L,  ed.  1025-1029,  10  Sup. 


Ct  Bep.  693,  695;  Perrins  ▼.  OhsMpmlrs  k 
D.  Canal  Co.  9  How.  172-184»  IS  L.  ed.  92- 
97;  Horn  Silver  Min.  Co.  y.  Netw  York,  14S 
U.  S.  306-312,  36  L.  ed.  164-167,  4  Inten. 
Com.  Bep.  67,  12  Sup.  Ct  Bep.  403.  Ths 
act  of  1904  forbids  "any  person,  corporation, 
or  association  of  persons  to  maintain  or  op- 
erate  any  college,"  etc.  Such  a  ttatate  may 
conflict  with  the  Federal  Constitution  in 
denying  to  indiyiduals  powers  whidi  th^ 
may  rightfully  exercise,  and  yet,  at  the 
same  time,  be  valid  as  to  a  corporation 
created  by  the  state. 

It  may  be  said  that  the  oourt  of  appeals 
sustained  tbe  validity  of  this  section  of  the 
statute,  both  against  individuals  and  corpo- 
rations. It  ruled  that  the  legislation  was 
within  the  power  of  the  state,  and  that  the 
state  might  rightfully  thus  restrain  all  in- 
dividuals, corporations,  and  associations. 
But  it  is  unnecessary  for  us  to  consider  any- 
thing more  than  the  question  of  its  validity 
as  applied  to  corporations. 

The  statute  is  clearly  separable,  and  may 
be  valid  as  to  one  class  while  invalid  as  to 
another.  Even  if  it  were  conceded  that 
its  assertion  of  power  over  individuals  can- 
not be  sustained,  still  it  must  be  upheld  so 
far  as  it  restrains  corporations. 

There  is  no  force  in  the  suggestion  that  ia 
the  statute,  although*clearly  separable,  must  t 
stand  or  fall  as  an  entirety  on  the  ground 
the  legislature  woidd  not  have  enacted  one 
part  unless  it  could  reach  all.  That  the 
legislature  of  Kentucky  desired  to  separate 
the  teaching  of  white  and  colored  children 
may  be  conceded ;  but  it  by  no  means  follows 
that  it  would  not  have  enforced  the  separa^ 
tion  so  far  as  it  could  do  so,  even  though  it 
could  not  make  it  effective  under  all  cir- 
cumstances. In  other  words,  it  is  not  at 
all  unreasonable  to  believe  that  the  legisla- 
ture, although  advised  beforehand  of  the 
constitutional  question,  might  have  prohibit- 
ed all  organizations  and  corporations  under 
its  control  from  teaching  white  and  colored 
children  together,  and  thus  made  at  least 
uniform  official  action.  The  rule  of  con- 
struction in  questions  of  this  nature  is 
stated  by  Chief  Justice  Shaw  in  Warren  v. 
Charlestown,  2  Gray,  84,  quoted  approvingly 
by  this  court  in  Allen  v.  Louisiana,  103  U. 
S.  80-84,  26  L.  ed.  313,  319: 

"But  if  they  are  so  mutually  connected 
with  and  dependent  on  each  other,  as  con- 
ditions, considerations,  or  compensations  for 
each  other  as  to  warrant  a  belief  that  the 
legislature  intended  them  as  a  whole,  and 
that  if  all  could  not  be  carried  into  effect 
the  legislature  would  not  pass  the  residue 
independently,  and  some  parts  are  unconsti- 
tutional, all  the  provisions  which  are  thus 
dependent,  conditional,  or  connected,  must 
fall  with  them." 


liOS. 
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Sm  aUo  Loeb  ▼.  Oolumbla  Twp.  170  U.  S. 
472,  480,  45  L.  ad.  280,  290,  21  Sup.  Ct 
B«p.  174,  ISl,  in  which  this  oourt  laid: 

''Ai  one  section  of  a  statute  may  be  re- 
pugnant to  the  Constitution  without  render- 
ing the  whole  act  void,  so  one  provision  of 
a  section  maj  be  invalid  by  reason  of  its 
not  conforming  to  the  Constitution,  while 
all  the  other  provisions  may  be  subject  to 
no  constitutional  infirmity.  One  part  may 
stand,  while  another  will  fall,  unless  the 
two  are  so  connected  or  dependent  on  each 
other  in  subject-matter,  meaning,  or  purpose, 
that  the  good  cannot  remain  without  the 
bad.  The  point  is  not  whether  the  parts  are 
contained  in  the  same  section,  for  the  dis- 
•  tribution  into  sections  is  purely  artificial; 
l^but  whether  *th^  are  essentially  and  insep- 
arably connected  in  substance,— whether  the 
provisions  are  so  interdependent  that  one 
eannot  operate  without  the  other." 

Further,  inasmuch  as  the  court  of  appeals 
considered  the  act  separable,  and,  while  sus- 
taining it  as  an  entirety,  gave  an  independ- 
ent reason  which  applies  only  to  oorpora- 
tions,  it  is  obvious  that  it  recognized  the 
force  of  the  suggestions  we  have  made.  And 
when  a  state  statute  is  so  interpreted,  this 
court  should  hesitate  before  it  holds  that  the 
enpreme  oourt  of  the  state  did  not  know 
what  was  the  thought  of  the  legislature  in 
its  enactment.  Missouri  E.  &  T.  B.  Co.  y. 
MoCann,  174  U.  S.  580,  586,  43  L.  ed.  1003, 
1006,  10  Sup.  Ct  Rep.  755;  Tullis  v.  Lake 
Brie  &  W.  R.  Co.  175  U.  S.  848,  353,  44 
L.  ed.  102,  104,  20  Sup.  Ci.  Bep.  136. 

While  the  terms  of  the  present  charter  are 
not  given  in  the  record,  yet  it  was  admitted 
on  the  trial  that  the  defendant  was  a  cor- 
poration organized  and  incorporated  under 
the  general  statutes  of  the  state  of  Ken- 
tacky,  and  of  course  the  state  courts,  as  well 
as  this  court  on  appeal,  take  judicial  notice 
of  those  statutes.  Further,  in  the  brief  of 
counsel  for  the  defendant  is  given  a  history 
of  the  incorporation  proceedings,  together 
with  the  charters.  From  that  it  appears 
that  Berea  College  was  organized  under  the 
authority  of  an  act  for  the  incorporation  of 
voluntary  associations,  approved  March  0, 
1854  (2  Stanton,  Bev.  Stat  [Ky.]  553), 
which  act  was  amended  by  an  act  of  March 
10,  1856  (2  Id.  555),  and  which  in  terms 
reserved  to  the  general  assembly  "the  right 
to  alter  or  repeal  the  charter  of  any  associa- 
tions formed  under  the  prorisions  of  this 
aet,  and  the  act  to  which  this  act  is  an 
amendment  at  any  time  hereafter."  After 
the  Constitution  of  1801  was  adopted  by  the 
state  of  Kentucky,  and  on  June  10,  1800, 
the  college  was  reincorporated  under  the 
provisions  of  chap.  32,  art  8,  Ky.  Stat  (Car- 
roU,  SUt  [Ky.]  1003,  p.  450),  the  charter 
defining  its  business  in  these  words:   "Its 


object  is  the  education  of  all  persons  who 
may  attend  its  institution  of  learning  at 
Berea,  and,  in  the  language  of  the  original 
articles,  'to  promote  the  cause  of  Christ' "  »• 
The  Constitution  of  18Ol*pr0vided  in  S  3  of  f 
the  Bill  of  Bights  that  "eveiy  grant  of  a 
franchise,  privilege,  or  exemption  shall  !•• 
main,  subject  to  revocation,  alteration,  or 
amendment*  Carroll,  Stat  (Ky.)  1003, 
p.  86.  So  that  the  full  power  of  amend* 
ment  was  reserved  to  the  legislature. 

It  is  undoubtedly  true  that  the  reserved 
power  to  alter  or  amend  is  subject  to  some 
limitations,  and  that  under  the  guise  of  aa 
amendment  a  new  contract  may  not  always 
be  enforceable  upon  the  corporation  or  the 
stockholders;  but  it  is  settled  "that  a  power 
reserved  to  the  legislature  to  alter,  amend, 
or  repeal  a  charter  authorizes  it  to  make  any 
alteration  or  amendment  of  a  charter  gran^ 
ed  subject  to  it,  which  will  not  defeat  or 
substantially  impair  the  object  of  the  grant 
or  any  rights  vested  under  it  and  which  the 
legislature  may  deem  necessary  to  seeurs 
either  that  object  or  any  public  right  In- 
land Fisheries  v.  Holyoke  Water  Power  Co. 
104  Mass.  446,  451,  0  Am.  Rep.  247;  Hol- 
yoke Water  Power  Co.  v.  Lyman,  15  WalL 
500,  522,  21  L.  ed.  133,  140;"  Close  v.  Glen- 
wood  Cemetery,  107  U.  8.  466,  476,  27  L. 
ed.  408,  412,  2  Sup.  Ct  Bep.  267,  274. 

Construing  the  statute,  the  court  of  ap- 
peals held  that  "if  the  same  school  taught 
the  different  races  at  different  times,  thou^ 
at  the  same  place,  or  at  different  times  at 
the  same  place,  it  would  not  be  unlawfuL" 
Now,  an  amendment  to  the  original  charter, 
whidi  does  not  destroy  the  power  of  the 
college  to  furnish  education  to  all  persons, 
but  which  simply  separates  them  by  time 
or  place  of  instruction,  cannot  be  said  to 
"defeat  or  substantially  impair  the  object  of 
the  grant"  The  language  of  the  statute  is 
not  in  terms  an  amendment  yet  its  effect 
is  an  amendment  and  it  would  be  resting 
too  much  on  mere  form  to  hold  that  a  stat- 
ute which  in  effect  works  a  change  in  the 
terms  of  the  charter  is  not  to  be  considered 
as  an  amendment  because  not  so  designated. 
The  act  itself,  being  separable,  is  to  be  read 
as  though  it  in  one  section,  prohibited  any 
person,  in  another  section  any  corporation, 
and,  in  a  third,  any  association  of  persons 
to  do  the  acts  named.  Beading  the  stat- 
ute as  containing  a  separate  prohibition 
on  all  corporations,  at  least  all  state  cor-  oo 
porations,*it  substantially  declares  that  any  • 
authority  given  by  previous  charters  to  in* 
struct  the  two  races  at  the  same  time  and 
in  the  same  place  is  forbidden,  and  that 
prohibition,  being  a  departure  from  the 
terms  of  the  original  charter  in  this  case^ 
may  properly  be  adjudged  an  amendment 

Again,  it  is  insisted  that  the  oourt  of  ap* 
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peak  did  not  regard  the  legislation  aa  mak- 
ing an  amendment^  because  another  prose- 
cation  instituted  against  the  same  corpora- 
tion under  the  4th  section  of  the  act»  which 
makes  it  a  misdemeanor  to  teach  pupils  of 
the  two  races  in  the  same  institution,  eyen 
although  one  race  is  taught  in  one  branch 
and  another  in  another  branch,  provided  the 
two  branches  are  within  25  miles  of  each 
other,  was  held  could  not  be  sustained,  the 
court  saying:  ''This  last  section,  we  think, 
violates  the  limitations  upon  the  police 
power:  it  is  unreasonable  and  oppressive." 
But,  while  so  ruling,  it  also  held  that  this 
section  could  be  ignored  and  that  the  re- 
mainder of  the  act  was  complete  notwith- 
standing. Whether  the  reasoning  of  the 
court  concerning  the  4th  section  be  satis- 
factory or  not  is  immaterial,  for  no  question 
of  its  validity  is  presented,  and  the  court  of 
appeals,  while  striking  it  down,  sustained 
the  balance  of  the  act.  We  need  concern 
ourselves  only  with  the  inquiry  whether 
the  1st  section  can  be  upheld  as  coming 
within  the  power  of  a  state  over  its  own 
corporate  creatures. 

We  are  of  opinion,  for  reasons  stated,  that 
it  does  come  within  that  power,  and,  on  this 
ground,  the  judgment  of  the  Court  of  Ap- 
peals of  Kentucky  is  affirmed. 

Mr.  Justice  Holmes  and  Mr.  Justice 
Moody  concur  in  the  judgments 

Mr.  Justice  Harlan,  dissenting: 

This  prosecution  arises  under  the  1st  sec- 
Ation  of  an  act  of  the  general  assembly  of 
P  Kentucky,  approved  March  22d,  1904.  *The 
purpose  and  scope  of  the  act  is  clearly  in- 
dicated by  its  title.  It  is  "An  Act  to  Pro- 
hibit White  and  Colored  Persons  from  At- 
tending the  Same  School."  Ky.  Acts  1904, 
p.  181. 

It  is  well  to  give  here  the  entire  statute, 
•a  follows : 

"Sec.  1.  That  it  shall  be  unlawful  for  any 
person,  corporation,  or  association  of  per- 
sons to  maintain  or  operate  any  college, 
school,  or  institution  where  persons  of  the 
white  and  negro  races  are  both  received  as 
pupils  for  instruction;  and  any  person  or 
corporation  who  shall  operate  or  maintain 
any  such  college,  school,  or  institution  shall 
be  fined  $1,000,  and  any  person  or  corpora- 
tion who  may  be  convicted  of  violating  the 
provisions  of  this  act  shall  be  fined  $100  for 
each  day  they  may  operate  said  school, 
college,  or  institution  after  such  conviction. 

"Sec.  2.  That  any  instructor  who  shall 
teach  in  any  school,  college,  or  institution 
where  members  of  said  two  races  are  re- 
ceived as  pupils  for  instruction  shall  be 
guilty  of  operating  and  maintaining  same 
and  fined  as  provided  in  the  1st  section 
hereof. 


"See.  8.  It  shall  be  unlawful  for  any 
white  person  to  attend  any  school  or  insti- 
tution where  n^roes  are  received  as  pupils 
or  receive  instruction,  and  it  shall  be  im- 
lawful  for  any  negro  or  colored  person  to  at- 
tend any  school  or  institution  where  white 
persons  are  received  as  pupils  or  receive 
instruction.  Any  person  so  offending  shall 
be  fined  $50  for  each  day  he  attends  such  in- 
stitution or  school:  Provided,  That  the  pro- 
visions of  this  law  shall  not  apply  to  any 
penal  institution  or  house  of  reform. 

"Sec.  4.  Nothing  in  this  act  shall  be  con- 
strued to  prevent  any  private  school,  col- 
lege, or  institution  of  learning  from  main- 
taining a  separate  and  distinct  branch  there- 
of, in  a  different  locality,  not  less  than  26 
miles  distant,  for  the  education  exclusively 
of  one  race  or  color. 

"Sec.  6.  This  act  shall  not  take  effect,  or 
be  in  operation,  before  the  15th  day  of  July, 
1004."    Acts  1904,  chap.  85,  p.  181. 

The  plaintiff  in  error,  Berea  College,  is  an 
incorporation,  organized  under  the  Cieneral 
Laws  of  Kentucky  in  1859.  Its  original 
articles  of  incorporation  set  forth  that  theo 
object  of*the  founders  was  to  establish  and? 
maintain  an  institution  of  learning,  "in  or- 
der to  promote  the  cause  of  Christ."  In 
1B99  new  articles  were  adopted,  which  pro- 
vided that  the  affairs  of  the  corporation 
should  be  conducted  by  twenty-five  persona. 

In  1904  the  college  was  charged  in  a  Ken- 
tucky state  court  with  having  unlawfully 
and  wilfully  received  both  white  and  negro 
persons  as  pupils  for  instruction.  A  de- 
murrer to  the  indictment  was  overruled,  and 
a  trial  was  had  which  resulted  in  a  verdict 
of  guilty  and  the  imposition  of  a  fine  of 
$1,000  on  the  college.  The  trial  court  re- 
fused an  instruction  asked  by  the  defendant, 
to  the  effect  that  the  statute  was  in  violation 
of  the  14th  Amendment  of  the  Constitution 
of  the  United  States.  A  motion  in  arrest  of 
judgment  and  for  a  new  trial  having  been 
overruled,  the  case  was  taken  to  the  highest 
court  of  Kentucky,  where  the  judgment  of 
conviction  was  affirmed,  one  of  the  members 
of  the  court  dissenting. 

The  state  court  had  before  it  and  de- 
termined at  the  same  time  (delivering  one 
opinion  for  both  cases)  another  case  against 
Berea  College, — ^which  was  an  indictment 
based  on  $  4  of  the  same  statute, — ^under 
which  the  college  was  convicted  of  the  of- 
fense of  "maintaining  and  operating  a  col- 
lege, school,  and  institution  of  learning 
where  persons  of  the  white  and  n^ro  races 
are  both  received,  and  within  a  distance  of 
25  miles  of  each  other,  as  pupils  for  in- 
struction." After  observing  that  there  were 
fundamental  limitations  upon  the  police 
power  of  the  several  states  which  could  not 
be  disregarded,  the  state  court  held  S  4  of 
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ih«  statata  to  be  in  yiolation  of  those  limi- 
tatione  because  ''unreasonable  and  oppres- 
sive." Treating  that  particular  section  as 
null  and  void  and  regarding  the  other  sec- 
tions as  complete  in  themselves  and  en- 
forceable, the  state  court,  in  the  first  case 
(the  present  case)  based  on  |  1,  affirmed, 
and,  in  the  second  case,  based  on  $  4  of  the 
statute,  reversed,  the  judgment.  It  held  it 
to  be  entirely  competent  for  the  state  to 
adopt  the  policy  of  the  separation  of  the 
races,  even  in  private  schools,  and  concluded 
its  opinion  in  these  words:  "The  right  to 
t4  teach  white  and  negro  children  in  a  private 
?  school  at  the  same  time  and  place  is  not  a 
property  right.''  The  state  court  (but  with- 
out any  discussion  whatever)  added,  as  if 
merely  incidental  to  or  a  makeweight  in  the 
decision  of  the  pivotal  question  in  this  case, 
these  words:  "Besides,  appellant,  as  a  got- 
pomtum  created  by  this  state,  has  no  natu- 
iml  right  to  teach  at  all.  Its  right  to  teach 
is  such  as  the  state  sees  fit  to  give  to  it. 
The  state  may  withhold  it  altogether  or 
qualify  it.  Allgeyer  v.  Louisiana,  165  U.  8. 
578,  41  L.  ed.  832,  17  Sup.  Ct  Rep.  427." 
[123  Ky.  228,  94  8.  W.  623.]  It  concluded: 
'^e  do  not  think  the  act  is  in  conflict 
with  the  Federal  Constitution.'' 

Upon  a  review  of  the  judgment  below  this 
court  says  that  the  statute  is  "dearly  sep- 
arable, and  may  be  valid  as  to  one  class, 
while  invalid  as  to  another;"  that  "even  if 
it  were  conceded  that  its  assertion  of  power 
over  individuals  cannot  be  sustained,  still 
the  statute  must  be  upheld  so  far  as  it  re- 
strains corporations."  "It  is  unnecessary," 
this  court  says,  "for  us  to  consider  anything 
more  than  the  question  of  its  validity  as 
applied  to  corporations.  .  .  .  We  need 
concern  ourselves  only  with  the  inquiry 
whether  the  Ist  section  can  be  upheld  as 
coming  within  the  power  of  a  state  over  its 
own  corporate  creatures."  The  judgment  of 
the  state  court  is  now  affirmed,  and  thereby 
left  in  full  force,  so  far  aa  Kentucky  and  its 
courts  are  concerned,  although  such  judg- 
ment rests  in  part  upon  the  ground  that  the 
statute  is  not,  in  any  particular,  in  viola- 
tion of  any  rights  secured  by  the  Federal 
Constitution.  In  so  ruling,  it  must  neces- 
sarily have  been  assumed  I7  this  court  that 
the  legislature  may  have  regarded  the 
teaching  of  white  and  colored  pupils  at  the 
same  time  and  in  the  same  school  or  insti- 
tution, when  maintained  by  private  indi- 
viduals and  associations,  as  wholly  different 
In  its  results  from  such  teaching  when  con- 
ducted by  the  same  individuals  acting  under 
the  authority  of  or  representing  a  corpora- 
tion. But,  looking  at  the  nature  or  subject 
of  the  legislation,  it  is  inconceivable  that 
the  legislature  consciously  regarded  the  sub- 
ject in  that  light    It  is  absolutely  certain 


that  the  legislature  had  in  mind  to  prohibit 
the  teaching  of  the  two  races  in  the  lanielt 
private* institution,  at  the  same  time,  by* 
whomsoever  that  institution  was  conducted. 
It  is  a  reflection  upon  the  common  sense  of 
legislators  to  suppose  that  they  might  have 
prohibited  a  private  corporation  from  teach- 
ing by  its  agents,  and  yet  left  individuals 
and  unincorporated  associations  entirely  at 
liberty,  by  the  same  instructors,  to  teach  the 
two  races  in  the  same  institution  at  the 
same  time.  It  was  the  teaching  of  pupils 
of  the  two  races  together,  or  in  the  same 
school,  no  matter  by  whom  or  under  whose 
authority,  which  the  legislature  sought  to 
prevent.  The  manifest  purpose  was  to  pre- 
vent the  association  of  white  and  colored 
persons  in  the  same  school.  That  such  was 
its  intention  is  evident  from  the  title  of  the 
act,  which,  as  we  have  seen,  was  "to  pro- 
hibit white  and  colored  persons  from  at- 
tending the  same  school."  Even  if  the 
words  in  the  body  of  the  act  were  doubtful 
or  obscure,  the  title  may  be  looked  to  in 
aid  of  construction.  8mythe  v.  Fiske,  23 
Wall.  374.  23  L.  ed.  47. 

Undoubtedly,  the  general  rule  is  that  one 
part  of  a  statute  may  be  stricken  down  as 
unconstitutional  and  another  part,  distinctly 
separable  and  valid,  left  in  force.  But  that 
general  rule  cannot  control  the  decision  of 
this  case. 

Referring  to  that  rule,  this  court  in  Hunt- 
ington V.  Worthen,  120  U.  S.  07,  102,  30 
L.  ed.  588,  590,  7  Sup.  Ct  Rep.  469,  said 
that,  if  one  provision  of  a  statute  be  in- 
valid, the  whole  act  will  fall,  where  *^it  i$ 
evident  the  legislature  toould  not  have  enact- 
ed  one  of  them  without  the  other.*' 

In  Spraigue  v.  Thompson,  118  U.  8.  90, 
94,  95,  30  L.  ed.  115-117,  6  Sup.  Ct.  Rep. 
988, 990,  the  question  arose  as  to  the  validity 
of  a  particular  section  of  the  Ckorgia  Code. 
The  supreme  court  of  that  state  held  that 
so  much  of  a  section  of  that  Code  as  made 
certain  illegal  exceptions  could  be  disregard- 
ed, leaving  the  rest  of  the  section  to  stand; 
this  upon  the  principle  that  a  distinct,  sep- 
arable, and  unconstitutional  part  of  a  sta&> 
ute  may  be  rejected  and  the  remainder  pre- 
served and  enforced.  "But,"  the  court  took 
care  to  say,  "the  insuperable  difficulty  with 
the  application  of  that  principle  of  construo- 
tion  to  the  present  instance  is,  that  by  ra- 
jecting  the  exceptions  intended  by  the  legis- 
lature of  Georgia,  the  statute  is  made  to 
enact  what  oonfeaeedly  the  legielature  never 
meant*'  g 

*In  MarshaU  Field  &  Co.  v.  Clark,  143  U." 
S.  649,  696,  36  L.  ed.  294,  311,  12  Sup.  QL 
Rep.  495,  it  was  held  that  certain  specified 
parte  of  the  tariff  act  of  1890  [26  Stat  at 
L.  567,  chap.  1244]  could  be  adjudged  in- 
valid without  affecting  the  validity  of  an- 
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4iiiier  and  dittinet  part^  eorering  a  different 
aobjeet  But  that,  aa  the  court  held,  was 
because  "they  are  entirely  separate  in  their 
nature,  and,  in  law,  are  wholly  independent 
<af  «adi  other." 

A  ease  very  much  in  point  here  is  that 
•ef  Connolly  y.  Union  Sewer  Pipe  Go.  184  U. 
6.  540,  565,  46  L.  ed.  679,  692,  22  Sup. 
Ot.  Sep.  431,  441.  Those  were  actions  upon 
promissory  notes  and  an  open  account.  The 
defense  was  that  the  notes  and  the  account 
arose  out  of  business  transactions  with  the 
Union  Sewer  Pipe  Company,  an  Ohio  cor- 
poration doing  business  in  Illinois,  and 
which  corporation,  it  was  alleged,  was  a 
trust  and  combination  of  a  class  or  kind  de- 
scribed in  the  Illinois  anti-trust  statute. 
That  statute  made  certain  combinations  of 
capital,  skill,  or  acts  by  two  or  more  per* 
sons  for  certain  defined  purposes  illegal  in 
Illinois.  The  defense  was  based  in  part  on 
that  statute,  and  the  question  was  whether 
the  statute  was  repugnant  to  the  Consti- 
tution of  the  United  States,  in  that>  after 
prescribing  penalties  for  its  violation,  it  pro* 
Tided  by  a  distinct  section  (19)  that  its 
provisions  "shall  not  apply  to  agricultural 
products  or  live  stock  while  in  the  hands  of 
the  producer  or  raiser."  The  transactions 
out  of  which  the  notes  and  accoimt  in  suit 
arose  had  no  connection  whatever  with  agri- 
culture or  with  the  business  of  raising  live 
stock,  and  yet  the  question  considered  and 
determined — and  which  the  court  did  not 
feel  at  liberty  to  pass  by— was  whether  the 
entire  statute  was  not  unconstitutional  by 
reason  of  the  fact  that  the  9th  section  ex- 
cepted from  its  operation  agricultural  prod- 
ucts and  live  stock  while  in  the  hands  of  the 
producer  or  raiser.  This  court  held  that 
section  to  be  repugnant  to  the  Constitution 
of  the  United  States,  in  that  it  made  such  a 
discrimination  in  favor  of  agriculturists  or 
live-stock  dealers  as  to  be  a  denial  to  all  oth- 
ers of  the  equal  protection  of  the  laws.  The 
question  then  arose,  whether  the  other  pro- 
visions of  the  statute  could  not  be  upheld 
and  enforced  by  eliminating  the  9th  sec- 
5fition.  This  court  held  in  the  negative, 
? saying:  "The*  principles  applicable  to 
such  a  question  are  well  settled  by  the 
adjudications  of  this  court.  If  different 
sections  of  a  statute  are  independent  of 
each  other,  that  which  is  unconstitutional 
may  be  disregarded,  and  valid  sections  may 
stand  and  be  enforced.  But,  if  an  obnoxious 
section  is  of  such  import  that  the  other  sec- 
tions, without  it,  would  cause  results  not 
contemplated  or  desired  hy  the  legislature, 
then  the  entire  statute  must  be  held  inop- 
erative, .  .  .  Looking,  then,  at  all  tbe 
sections  together,  we  must  hold  that  the 
legislature  would  not  have  entered  upon  or 
continued  the  policy  indicated  by  the  stat- 


ute unless  agriculturalists  and  live-stock 
dealers  were  excluded  from  its  operation 
and  thereby  protected  from  prosecution.  The 
result  is  that  the  statute  must  be  regarded 
as  an  entirety,  and,  in  that  view,  it  must  be 
adjudged  to  be  unconstitutional  as  denying 
the  equal  protection  of  the  laws  to  those 
within  its  jurisdiction  who  are  not  em- 
braced by  the  9th  section." 

The  general  principle  was  well  stated  by 
Chief  Justice  Shaw,  who,  after  observing 
that,  if  certain  parts  of  a  statute  are  wholly 
independent  of  each  other,  one  part  may  be 
held  void  and  the  other  enforced,  said,  in 
Warren  v.  Charlestown,  2  Gray,  84;  "But,  if 
they  are  so  mutually  connected  with  and  de- 
pendent on  each  other,  as  conditions,  oon- 
siderations,  or  compensations  for  each  other, 
as  to  warrant  a  belief  that  the  legislature 
intended  tliem  as  a  whole,  and  that,  if  all 
could  not  be  carried  into  effect,  the  legisla- 
ture would  not  pass  the  residue  independ- 
ently, and  some  parts  are  unconstitutional, 
all  the  provisions  which  are  thus  dependent, 
conditional,  or  connected,  must  fall  with 
them."  This  statement  of  the  principle  was 
affirmed  in  Allen  v.  Louisiana,  103  U.  S. 
80,  84,  26  L.  ed.  318,  319,  and  again  in  Loeb 
V.  Columbia  Twp.  179  U.  S.  472,  490,  45  L. 
ed.  280,  290,  21  Sup.  Ct.  Rep.  174,  181, 
cited  by  the  court.  In  the  latter  case  the 
court  said:  "One  part  [of  a  statute]  may 
stand,  while  another  will  fall,  unless  the 
two  are  so  connected  or  dependent  on  each 
other  in  subject-matter,  meaning,  or  pur- 
pose that  the  good  cannot  remain  without 
the  bad.  The  point  is  not  whether  the  parts 
are  contained  in  the  same  section,  for,  thcg 
distribution  intersections  is  purely  artificial;* 
but  whether  they  are  essentially  and  insep- 
arably connected  in  substance, — ^whether  the 
provisions  are  so  interdependent  that  one 
cannot  operate  without  the  other."  All  the 
cases  are,  without  exception,  in  the  same  di- 
rection. 

Now,  can  it  for  a  moment  be  doubted  that 
the  legislature  intended  all  the  sections  of 
the  statute  in  question  to  be  looked  at,  and 
that  the  purpose  was  to  forbid  the  teaching 
of  pupils  of  the  two  races  together  in  the 
same  institution,  at  the  same  time,  whether 
the  teachers  represented  natural  persons  or 
corporations  f  Can  it  be  said  that  the  legis- 
lature would  have  prohibited  such  teaching 
by  corporations,  and  yet  consciously  permit- 
ted the  teaching  by  private  individuals  or 
unincorporated  associations?  Are  we  to  at- 
tribute such  folly  to  legislators?  Who  can 
say  that  the  legislature  would  have  enacted 
one  provision  without  the  other?  If  not, 
then,  in  determining  the  intent  of  the  legis- 
lature, the  provisions  of  the  statute  relating 
to  the  teaching  of  the  two  races  together  by 
corporations  cannot  be  separated  in  its  oper- 
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•tioii  tnm  those  in  tfaa  Mane  seetton  that 
lorbid  rach  teMthing  bj  indiriduAlB  and  un- 
looorporated  aaaoeiatioiis.  Therefore  the 
eonrt  eannot^  ai  I  think,  properly  forbear  to 
ooDBider  the  validity  of  the  provisiona  that 
refer  to  teachers  wno  do  not  represent  cor- 
poraUons.  If  those  provisions  oonstitutSi  as, 
in  my  judgment,  they  do,  an  essential  part 
of  the  legislative  scheme  or  policy,  and  are 
.  invalid,  then,  under  the  authorities  dted,  the 
whole  act  must  fall.  The  provision  as  to 
oorporations  may  be  valid,  and  yet  the  other 
dauaes  may  be  so  inseparal>ly  connected 
with  that  provision  and  the  policy  under- 
lying it,  that  the  validity  of  all  the  clauses 
necessary  to  effectuate  the  legislative  intent 
must  be  oonsidered.  There  is  no  magic  in 
the  fact  of  incorporation  which  will  so  trana- 
f orm  the  act  of  teaching  the  two  races  in 
the  same  school  at  the  same  time  that  such 
teaching  can  be  deemed  lawful  when  con* 
ducted  by  private  individuals,  but  unlawful 
when  conducted  by  the  representatives  of 
corporations. 
There  is  another  line  of  thou^^t  The 
•state  court  evidently  regarded  it  as  neces- 
•  saiy  to  consider  the  entire  act;  for  it*ad* 
judged  it  to  be  competent  for  the  state  to 
forbid  aU  teaching  of  the  two  races  together, 
in  the  same  institution,  at  the  same  time, 
no  matter  by  whom  the  teaching  was  done. 
The  reference  at  the  close  of  its  opinion,  in 
the  words  above  quoted,  to  the  fact  liiat 
the  defendant  was  a  corporation,  which 
could  be  controlled  as  the  state  saw  fit,  was, 
as  already  suggested,  only  incidental  to  the 
main  question  determined  by  the  court  as  to 
the  extent  to  which  the  state  could  control 
the  teaching  of  the  two  races  in  the  same 
institution.  The  state  court  upheld  the  au- 
thority of  the  state,  under  its  general  police 
power,  to  forbid  the  association  of  the  two 
races  in  the  same  institution  of  learning, 
although  it  adjudged  that  there  were  limi- 
tations upon  the  exercise  of  that  power, 
and  that,  under  those  limitations,  S  4 
was  invalid,  because  unreasonable  and  op- 
pressive. If  it  had  regarded  the  au- 
thority of  the  state  over  its  own  corpora- 
tions as  being,  in  itself,  and  without  refer- 
ence to  any  other  view,  sufficient  to  sustain 
the  statute,  so  far  as  the  defendant  corpora- 
tion is  concerned,  it  need  only  have  said  that 
much,  and  omitted  all  consideration  of  the 
general  power  of  the  state  to  forbid  the 
teaching  of  the  two  races  together,  by  any- 
body, in  the  same  institution  at  the  same 
time.  It  need  not,  in  that  view,  have  made 
any  reference  whatever  to  the  25-mile  pro- 
vision in  the  4th  section  as  being  "unrea- 
sonable and  oppressive,"  whether  applied  to 
teaching  by  individuals  or  by  corporations, 
or  held  such  provision  to  be  void  on  that 
special  ground. 


Some  stress  is  laid  upon  IIm  faet  tha* 

when  Berea  College  was  incorporated  th* 
state  reserved  the  power  to  alter,  amend,  or 
repeal  its  charter.  If  the  state  had,  in 
terms,  and  in  virtue  of  the  power  reserved, 
repealed  outright  the  charter  of  the  college^ 
the  case  might  present  a  different  question. 
But  the  charter  was  not  repealed.  The  cor- 
poration  was  left  in  existence.  The  sta^ 
ute  here  in  question  does  not  purport  to 
€tmend  the  charter  of  any  particular  corpora- 
tion, but  assumes  to  establish  a  certain  rule 
applicable  alike  to  all  individuals,  associi^ 
tions,  or  corporations  that  assume  to  teach  g 
the  white  and  black  races* together  in  the* 
same  institution.  Besides,  it  should  not  be 
assumed  that  the  state  intended,  under  the 
guise  of  impliedly  amending  the  charter  of 
a  private  corporation,  to  destroy,  or  that  it 
could  destroy,  the  substantial,  essential  pur- 
poses for  which  the  corporation  was  created, 
and  yet  leave  the  corporation  in  existence. 
The  authorities  cited  by  this  court,  In  its 
opinion,  establish  the  proposition  that»  mt- 
der  the  reserved  power  to  amend  or  alter  a 
charter,  no  amendment  or  alteration  can  be 
made  which  will  ''defeat  or  substantially 
impair  the  object  of  the  grant"  Holyoke 
Water  Power  Oo.  v.  Lyman,  16  Wall.  500, 
21  L.  ed.  133;  Close  v.  Glenwood  Cemetery, 
107  U.  a  466,  476,  27  L.  ed.  408,  412,  2 
Sup.  Ct.  Rep.  267. 

In  my  judgment  the  court  should  directly 
meet  and  decide  the  broad  question  presented 
by  the  statute.  It  should  adjudge  whether 
the  statute,  as  a  whole,  is  or  is  not  unconsti- 
tutional, in  that  it  makes  it  a  crime  against 
the  state  to  maintain  or  operate  a  private 
institution  of  learning  where  white  and 
black  pupils  are  received,  at  the  same  time, 
for  instruction.  In  the  view  which  I  have 
as  to  my  duty  I  feel  obliged  to  express  my 
opinion  as  to  the  validity  of  the  act  as  a 
whole.  I  am  of  opinion  that,  in  its  essential 
parts,  the  statute  is  an  arbitrary  invasion  of 
the  rights  of  liberty  and  property  guaranteed 
by  the  14th  Amendment  against  hostile  stats 
action,  and  is,  therefore,  void. 

The  capacity  to  impart  instruction  to 
others  is  given  by  the  Almighty  for  benefi- 
cent purposes;  and  its  use  may  not  be  for- 
bidden or  interfered  with  by  government,— 
certainly  not,  imless  such  instruction  is,  in 
its  nature,  harmful  to  the  public  morals  or 
imperils  the  public  safety.  The  right  to 
impart  instruction,  harmless  in  itself  or  ben- 
eficial to  those  who  receive  it,  is  a  substan- 
tial right  of  property,— -especially,  where 
the  services  are  rendered  for  compensation. 
But  even  if  such  right  be  not  strictly  a  prop- 
erty right,  it  is,  beyond  question,  part  of 
one's  liberty  as  guaranteed  against  hostile 
state  action  by  the  Constitution  of  the  Unit- 
ed States.    This  court  has  more  than  ones 
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•aid  that  the  liberty  gnaranteed  by  the  14th 
« Amendment  embraoes  "the  right  of  the  eitt- 
?nn  to  be  free  in  the'enjoyment  of  all  his 
faculHes,"  and  "to  be  free  to  use  them  in  all 
lawful  ways.**  Aligner  t.  Louisiana,  165 
U.  S.  578,  41  L.  ed.  832,  17  Sup.  Ct.  Rep. 
427;  Adair  ▼.  United  States,  208  U.  8. 
161,  173,  62  L.  ed.  436,  442,  28  Sup.  Ct 
Rep.  277.  If  pupils,  of  whatever  race, — cer- 
tainly, if  they  be  citizens, — choose,  with  the 
consent  of  their  parents,  or  yoluntarily,  to 
sit  together  in  a  private  institution  of  learn- 
ing while  receiving  instruction  which  is  not 
in  its  nature  harmful  or  dangerous  to  the 
public,  no  government,  whether  Federal  or 
state,  can  legally  forbid  their  coming  to- 
gether, or  being  together  temporarily,  for 
such  an  innocent  purpose.  If  the  common- 
wealth of  Kentucky  can  make  it  a  crime  to 
teach  white  and  colored  children  together  at 
the  same  time,  in  a  private  institution  of 
learning,  it  is  difficult  to  perceive  why  it 
may  not  forbid  the  assembling  of  white  and 
colored  children  in  the  same  Sabbath  school, 
for  the  purpose  of  being  instructed  in  the 
Word  of  God,  although  such  teaching  may 
be  done  under  the  authority  of  the  church 
to  which  the  school  is  attached  as  well  as 
with  the  consent  of  the  parents  of  the  chil- 
dren. So,  if  the  state  court  be  right,  white 
and  colored  children  may  even  be  forbidden 
to  sit  together  in  a  house  of  worship  or  at 
a  communion  table  in  the  same  Christian 
church.  In  the  cases  supposed  there  would 
be  the  same  association  of  white  and  colored 
persons  as  would  occur  when  pupils  of  the 
two  races  sit  together  in  a  private  insti- 
tution of  learning  for  the  purpose  of  re- 
ceiving instruction  in  purely  secular  mat- 
ters. Will  it  be  said  that  the  cases  supposed 
and  the  case  here  in  hand  are  different,  in 
that  no  government,  in  this  country,  can  lay 
unholy  hands  on  the  religious  faitii  of  the 
people?  The  answer  to  this  suggestion  is 
that,  in  the  eye  of  the  law,  the  right  to 
enjoy  one's  religious  belief,  unmolested  by 
any  human  power,  is  no  more  sacred  nor 
more  fully  or  distinctly  recognized  than  is 
the  right  to  impart  and  receive  instruction 
not  harmful  to  the  public.  The  denial  of 
either  right  would  be  an  infringement  of  the 
liberty  inherent  in  the  freedom  secured  by 
the  fimdamental  law.  Again,  if  the  views  of 
the  highest  court  of  Kentucky  be  sound,  that 
commonwealth  may,  without  infringing  the 
Constitution  of  the  United  States,  forbid  the 


^association  in  the  lame  private  school  of 
pupils  of  the  Anglo-Saxon  and  Latin  races 
respectively,  or  pupils  of  the  Christian  and 
Jewish  faiths,  respectively.  Have  we  be* 
come  so  inoculated  with  prejudice  of  race 
than  an  American  government,  professedly 
based  on  the  principles  of  freedom,  and 
charged  with  the  protection  of  all  citizens 
alike,  can  make  distinctions  between  such 
citizens  in  the  matter  of  their  voluntary 
meeting  for  innocent  purposes,  simply  be- 
cause of  their  respective  races?  Further,  if 
the  lower  court  be  right,  then  a  state  may 
make  it  a  crime  for  white  and  colored  per- 
sons to  frequent  the  same  market  places  at 
the  same  time,  or  appear  in  an  assemblage  of 
citizens  convened  to  consider  questions  of 
a  public  or  political  nature,  in  which  all 
citizens,  without  regard  to  race,  are  equally 
interested.  Many  other  illustrations  might 
be  given  to  show  the  mischievous,  not  to  say 
cruel,  character  of  the  statute  in  question, 
and  how  inconsistent  such  legislation  is  with 
the  great  principle  of  the  equality  of  citizens 
before  the  law. 

Of  course,  what  I  have  said  has  no  refer- 
ence to  regulations  prescribed  for  publie 
schools,  established  at  the  pleasure  of  the 
state  and  maintained  at  the  public  expense. 
No  such  question  is  here  presented  and  it 
need  not  be  now  discussed.  My  observations 
have  reference  to  the  case  before  the  court, 
and  only  to  the  provision  of  the  statute  mak- 
ing it  a  crime  for  any  person  to  impart 
harmless  instruction  to  white  and  colored 
pupils  together,  at  the  same  time,  in  the 
same  private  institution  of  learning.  That 
provision  is,  in  my  opinion,  made  an  essen- 
tial element  in  the  policy  of  the  statute^ 
and,  if  regard  be  had  to  the  object  and  pur- 
pose of  this  legislation,  it  cannot  be  treated 
as  separable  nor  intended  to  be  separated 
from  the  provisions  relating  to  oorporations. 
The  whole  statute  should  therefore  be  held 
void;  otherwise,  it  will  be  taken  as  the  law 
of  Kentucky,  to  be  enforced  by  its  courts, 
that  the  teaching  of  white  and  black  pupila, 
at  the  same  time,  even  in  a  private  institu- 
tion, is  a  crime  against  that  commonwealth, 
punishable  by  fine  and  imprisonment. 

*In  my  opinion  the  judgment  should  be  re- 
versed upon  the  ground  that  the  statute  is 
in  violation  of  the  Constitution  of  the  Unit- 
ed States. 

Mr.  Justice  Day  also  dissents. 
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MORITA  ESIZO,  PUT.  in  Err^ 

T. 

WILLIAM   HENRY,   High   Sheriff  of   the 
Territory  of  Hawaii. 

Habkab  Cobpub  (S  80*)— OboundbvobRb- 
xjxv— QxTBflrnoNS  Bbv4;vwablb. 
Questions  respecting  the  qualifications  of 
the  grand  jurors,  open  to  the  accused  in 
the  original  case,  cannot,  after  conviction, 
be  raised  collaterally  by  habeas  corpus, 
which  may  not,  in  this  manner,  usurp  the 
functions  of  a  writ  of  error. 

[Bd.  Note.— Fdr  other  eases,  see  Habeas  Ck>r- 
poa.  Cent.  Diff.  i  25;    Dee.  Dig.  f  ».•] 

[No.  27.] 

Argued  October  29,  1908.     Decided  Novem- 
ber 16,  1908. 

IN  ERROR  to  the  Supreme  Court  of  th« 
Territory  of  Hawaii  to  review  a  judg> 
ment  discharging  a  writ  of  habeas  corpus. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Duane  E.  Fox,  Arthur  S. 
Browne,  and  A.  S.  Humphreys  for  plain- 
tiff in  error. 

Messrs.  Charles  R.  Hemenway  and  M. 
F.  Prosser  for  defendant  in  error. 

Mr.  Justice  Moody  delivered  the  opin- 
ion of  the  court: 

This  is  a  writ  of  error  directed  to  a  judg- 
ment of  the  supreme  court  of  the  territory 
of  Hawaii,  discharging  a  writ  of  habeas 
corpus  and  remanding  the  petitioner  to  the 
custody  of  the  sheriff.  The  plaintiff  in  er- 
ror was  indicted  for  murder  by  a  grand  jury 
at  a  term  of  a  circuit  court  of  the  territory, 
held  in  August,  1905.  The  grand  jury  was 
composed  of  sixteen  members.  A  plea  in 
^abatement  was  seasonably  filed,  alleging  that 
Toight  of  the  grand  jurors  were  not  citizens 
of  the  United  States  or  of  the  territory, — a 
qualification  prescribed  by  the  laws  of  the 
territory.  The  territory  joined  issue  on  this 
plea.  The  parties  then  agreed  upon  the 
facts  upon  which  it  was  based;  namely, 
that  the  eight  grand  jurors  questioned  were 
eitizens  only  by  virtue  of  judgments  of  nat- 
uralization in  a  circuit  court  of  the  terri- 
tory. The  plea,  with  the  agreed  facts, 
raised  the  question  of  the  jurisdiction  of  the 
circuit  courts  of  the  territory  to  naturalize 
aliens.  Under  a  statute  of  the  territory 
that  question  was  certified  to  the  supreme 
court,  and  that  court  held  that  the  circuit 
courts  of  the  territory  had  jurisdiction  to 
naturalize,  and  that  the  grand  jury  possessed 
the  necessary  qualifications.  Thereupon  the 
trial  judge  overruled  the  plea  in  abatement, 
and  an  exception  was  taken.  After  due  pro- 
ceedings, plaintiff  in  error  was  found  guilty 
aa  charged,  and,  on  March  22,  1906,  sen- 
tenced to  death.  Thereupon  he  prosecuted  a 
writ  of  error  to  the  supreme  court  of  the 
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territory,  assigning,  among  other  errors,  the 
overruling  of  the  plea  in  abatement.  The 
judgment  of  the  lower  court  was  affirmed  by 
the  supreme  court  on  October  23,  1906,  and 
a  death  warrant  thereupon  was  issued  by 
the  governor  of  the  territory,  commanding 
the  high  sheriff  to  execute  the  sentence  of 
death  on  January  22,  1907.  No  writ  of  er- 
ror was  sued  out  on  the  foregoing  judgments 
of  the  supreme  court  The  plaintiff  in  er- 
ror, however,  six  days  before  the  date  fixed 
for  his  execution,  filed  a  petition  for  habeas 
corpus  in  the  supreme  court  of  the  territory, 
basing  his  claim  for  discharge  from  custody 
upon  the  same  facts  set  forth  in  the  plea 
of  abatement  and  in  the  agreed  statement  of 
facts.  The  petition  alleged  that,  for  the  rea- 
son of  the  disqualification  of  eight  members 
of  the  grand  jury,  the  indictment  was  void, 
and  that  the  trial  court  was  without  juris- 
diction to  proceed  against  him  under  it 
The  writ  of  habeas  corpus  was  discharged 
and  the  petitioner  remanded  to  the  custody 
of  the  sheriff,  and  to  this  judgment  the  pres- 
ent writ  of  error  is  directed. 

The  principal  question  argued  before  ui 
by  counsel  is,  whether  the  eight  members  of  g^ 
the  grand  jury,  whose  qualifications  wen  J 
•questioned,  were  naturalized  by  courts  hav-* 
ing  the  authority  to  naturalize  aliens.  But 
we  find  no  occasion  to  decide  or  consider 
this  question.  If  the  plaintiff  in  error  de- 
sired the  judgment  of  this  court  upon  it> 
he  should  have  brought  a  writ  of  error  to 
the  judgment  of  the  supreme  court  of  the 
territory  which  passed  upon  it  in  affirming 
the  judgment  of  conviction  in  the  trial 
court  He  may  not  lie  by,  as  he  did  in 
this  case,  until  the  time  for  the  execution 
of  the  judgment  comes  near,  and  then  seek 
to  raise  collaterally,  by  habeas  corpus,  ques- 
tions not  affecting  the  jurisdiction  of  th« 
court  which  convicted  him,  which  were  open 
to  him  in  the  original  case,  and,  if  prop- 
erly presented  then,  could  ultimately  have 
come  to  this  court  upon  writ  of  error.  Un- 
questionably, if  the  trial  court  had  exceeded 
its  jurisdiction,  a  prisoner  held  under  its 
judgment  might  be  discharged  from  custody 
upon  a  writ  of  habeas  corpus  by  another 
court  having  the  authority  to  entertain  the 
writ  (Ex  parte  Lange,  18  Wall.  163,  21  L. 
ed.  872;  Ex  parte  Siebold,  100  U.  a  371,  25 
L.  ed.  717  J  Ex  parte  Yarbrough,  110  U.  a 
651,  28  L.  ed.  274,  4  Sup.  Ct  Rep.  152;  Ex 
parte  Wilson,  114  U.  S.  417,  29  L.  ed.  89,  6 
Sup.  Ct.  Rep.  935 ) ,  though  even  in  a  case  of 
this  kind  a  court  will  sometimes  refrain 
from  releasing  a  prisoner  upon  writ  of  ha- 
beas corpus,  and  will  remit  him  to  his  rem- 
edy by  writ  of  error  (Riggins  v.  United 
States,  199  U.  S.  647,  50  L.  ed.  303,  26  Sup. 
Ct.  Rep.  147;  Urquhart  v.  Brown,  205  U. 
6.   179,  51   L.   ed.   760,   27  Sup.  Ct  Rep. 
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459).  But  no  court  may  properly  release 
a  prisoner  under  conviction  and  sentence 
of  another  court,  unless  for  want  of  juris- 
diction of  the  cause  or  person,  or  for  some 
other  matter  rendering  its  proceedings 
void.  Where  a  court  has  jurisdiction,  mere 
errors  which  have  been  committed  in  the 
course  of  the  proceedings  cannot  be  correct- 
ed upon  a  writ  of  habeas  corpus,  which  may 
not,  in  this  manner,  usurp  the  functions  of 
a  writ  of  error.  Ex  parte  Parks,  03  U.  S. 
18,  23  L.  ed.  787;  Ex  parte  Siebold,  supra, 
375;  Ex  parte  Yarbrough,  supra,  651,  653; 
Ex  parte  Wilson,  supra,  421;  Re  Delgado, 
140  U.  6.  586,  35  L.  ed.  578,  11  Sup.  Gt. 
Bep.  874;  United  Stetes  y.  Pridgeon,  153 
U.  S.  48,  69,  63,  38  L.  ed.  631,  635,  637,  14 
£up.  Ot.  Rep.  746;  Andrews  y.  Swartz,  156 
U  S.  272,  276,  39  L.  ed.  422,  423,  15  Sup. 
Ct  Rep.  389;  Riggins  y.  United  Stetes, 
«upra;  Felte  v.  Murphy,  201  U.  S.  123,  60 
Lu  ed.  689,  26  Sup.  Ct.  Rep.  366;  Valentina 
▼.  Mercer,  201  U.  S.  131,  50  L.  ed.  693,  26 

^Bnp.  Ct  Rep.  368. 

•  *  These  well-settled  principles  are  decisive 
•f  the  case  before  us.  Disqualifications  of 
grand  jurors  do  not  destroy  the  jurisdic- 
tion of  the  court  in  which  an  indictment  is 
returned,  if  the  court  has  jurisdiction  of  the 
cause  and  of  the  person,  as  the  trial  court 
had  in  this  case.  Ex  parte  Harding,  120  U. 
8.  782,  30  L.  ed.  824,  7  Sup.  Ct.  Rep.  780; 
Be  Wood,  140  U.  S.  278,  36  L.  ed.  505,  11 
Sup.  Ct.  Rep.  738;  Re  Wilson,  140  U.  S. 
575,  35  L.  ed.  513,  11  Sup.  Ct  Rep. 
870.  See  Re  Moran,  203  U.  S.  96,  104,  61 
L.  ed.  105,  108,  27  Sup.  Ct.  Rep.  25.  The 
indictment,  though  voidable,  if  the  objection 
is  seasonably  teken,  as  it  was  in  this  case, 
is  not  void.  United  States  v.  Gale,  109  U. 
6.  65,  27  L.  ed.  857,  3  Sup.  Ct  Rep.  1.  The 
objection  may  be  waived,  if  it  is  not  made 
at  all  or  delayed  too  long.  This  is  but  an- 
other form  of  saying  that  the  indictment 
is  a  sufficient  foundation  for  the  jurisdic- 
tion of  the  court  in  which  it  is  returned,  if 
jurisdiction  otherwise  existe.  That  court 
has  the  authority  to  decide  all  questions  con- 
cerning the  constitution,  organization,  and 
qualification  of  the  grand  jury,  and,  if  there 
are  errors  in  dealing  with  these  questions, 
like  all  other  errors  of  law  committed  in  the 
course  of  the  proceedings,  they  can  only  be 
corrected  by  writ  of  error. 
Judgment  affirmed. 
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LOUISVILLE  &  NASHVILLE  RAILROAD 
COMPANY,  Appt, 

V. 

■RASMUS   L.   MOTTLEY   and   Annie    E. 
Mottley,  His  Wife. 

COUBTB  <S  299*>-^UBT8DICTION  —  FKDSBAI< 

QuBsnoN— Anticipatbd  Defense. 
A  suit  to  compel  the  specific  performance 
by  a  carrier  of  its  agreement  to  issue  free 


passes 
broughi 


annually  to  the  complainants  is  not 

jrought  within  the  original  jurisdiction  of 
a  Federal  circuit  court  as  one  arising  under 
the  Constitution  or  laws  of  the  United 
States,  within  the  meaning  of  the  act  of 
August  13,  1888  (25  Stat  at  L.  434,  chap. 
866,  U.  S.  Comp.  Stot  1901,  p.  509),  by 
allegations  in  the  bill  that  the  refusal  to 
comply  with  the  contract  is  based  upon  the 
provisions  of  the  act  of  Congress  of  June 
29,  1906  (34  Stat  at  L.  584,  chap.  3591,  U. 
S.  Comp.  Stot  Supp.  1907,  p.  892),  and 
that  such  act  does  not  prohibit  the  giving 
of  passes  under  the  circumstonces  of  the 
case,  and,  if  construed  as  having  such  ef- 
fect, violates  U.  S.  Const,  6th  Amend.,  by 
denying  due  process  of  law. 

[Bd.  Note.— For  other  cases,  see  Coorti,  Cent 
Dls.  I  Ml;    Dec  Dig.  I  299.*] 

[No.  37.] 

Submitted  October  13,  1908.     Decided  No- 
vember 16,  1908. 

APPEAL  from  the  Circuit  Court  of  the 
United  Stotes  for  the  Western  District 
of  Kentucky  to  review  a  decree  overruling  a 
demurrer  to  and  granting  the  relief  prayed 
for  in  a  bill  to  compel  specific  performance. 
Reversed  and  remanded  with  instructions  to 
dismiss  the  suit  for  want  of  jurisdiction. 
See  same  case  below,  150  Fed.  406. 


Statement  by  Mr.  Justice  Moody:  ^ 

*The  appellees  (husband  and  wife),  being* 
residente  and  citizens  of  Kentucky,  brought 
this  suit  in  equity  in  the  circuit  court  of 
the  United  States  for  the  western  district 
of  Kentucky  against  the  appellant,  a  rail- 
road company  and  a  citizen  of  the  same 
stete.  The  object  of  the  suit  was  to  compel 
the  specific  performance  of  the  following 
contract: 

Louisville,  Ky.,  Oct  2d,  1871. 
The  Louisville  &  Nashville  Railroad  Com- 
pany,  in  consideration  that  E.  L.  Mottley 
and  wife,  Annie  E.  Mottley,  have  this  day 
released  company  from  all  damages  or  claims 
for  damages  for  injuries  received  by  them 
on  the  7th  of  September,  1871,  in  conse- 
quence of  a  collision  of  trains  on  the  rail- 
road of  said  company  at  Randolph's  Stetion, 
Jefferson  County,  Kentucky,  hereby  agrees 
to  issue  free  passes  on  said  railroad  and 
branches  now  existing  or  to  exist,  to  said  B. 
L.  &  Annie  E.  Mottley  for  the  remainder  of 
the  present  year,  and  thereafter  to  renew 
said  passes  annually  during  the  lives  of  said 
Mottley  and  wife  or  either  of  them. 

The  bill  alleged  that  in  September,  1871« 
plaintiffs,  while  passengers  upon  the  de- 
fendant railroad,  were  injured  by  the  de- 
fendant's negligence,  and  released  their  re- 
spective claims  for  damages  in  consideration 
of  the  agreement  for  transportetion  during 
their  lives,  expressed  in  Uie  contract    II 


•Fer  other  ceset  see  same  topic  it  §  nitmbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  it  Rep'r  Indexes 
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ii  alleged  that  the  oontract  was  performed 
bj  the  defendant  up  to  January  1,  1007, 
when  the  defendant  declined  to  renew  the 
^passea.  The  hill  then  alleges  that  the  re- 
^fusal  to  comply  with  the^oontract  was  hased 
■olely  upon  that  part  of  the  act  of  Con- 
gress of  June  20,  1006  (34  Stat  at  L.  584, 
chap.  3501,  U.  S.  Comp.  Stat.  Supp.  1007, 
p.  802),  which  forbids  the  giving  of  free 
passes  or  free  transportation.  The  bill 
further  alleges:  First,  that  the  act  of  Con- 
gress referred  to  does  not  prohibit  the  giv- 
ing of  passes  under  the  circumstances  of 
this  case;  and,  second,  that,  if  the  law  is 
to  be  construed  as  prohibiting  such  passes,  it 
is  in  conflict  with  the  5th  Amendment  of 
the  Constitution,  because  it  deprives  the 
plaintiffs  of  their  property  without  due 
process  of  law.  The  defendant  demurred  to 
the  bill.  The  judge  of  the  circuit  court  over- 
ruled the  demurrer,  entered  a  decree  for 
the  relief  prayed  for,  and  the  defendant  ap- 
pealed directly  to  this  court. 

Mr.  Henry  Ii.  Stone  for  appellant. 

Messrs.  Ijewis  McQuown  and  Clarence 
U.  McElroy  for  appellees. 

Mr.  L.  A.  Shaver  for  Interstate  Commerce 
Commission  as  amicus  curicB, 

Mr.  Justice  Moody,  after  making  the 
foregoing  statement,  delivered  the  opinion  of 
the  coijrt: 

Two  questions  of  law  were  raised  by  the 
demurrer  to  the  bill,  were  brought  here  by 
appeal,  and  have  been  argued  before  us. 
They  are,  first,  whether  that  part  of  the  act 
of  Congress  of  June  20,  1006  (34  Stat  at  L. 
584,  chap.  3501,  U.  S.  Comp.  Stat  Supp. 
1007,  p.  802),  which  forbids  the  giving  of 
free  passes  or  the  collection  of  any  different 
compensation  for  transportation  of  passen- 
gers than  that  specified  in  the  tariff  filed, 
makes  it  unlawful  to  perform  a  contract  for 
transportation  of  persons  who,  in  good  faith, 
before  the  passage  of  the  act,  had  accepted 
such  contract  in  satisfaction  of  a  valid  cause 
of  action  against  the  railroad;  and,  second, 
whether  the  statute,  if  it  should  be  con- 
lostrued  to  render  such  a  contract  unlawful, 
•  is  in*violation  of  the  5th  Amendment  of  the 
Constitution  of  the  United  States.  We  do 
not  deem  it  necessary,  however,  to  consider 
either  of  these  questions,  because,  in  our 
opinion,  the  court  below  was  without  juris- 
diction of  the  cause.  Neither  party  has 
questioned  that  jurisdiction,  but  it  is  the 
duty  of  this  court  to  see  to  it  that  the  juris- 
diction of  the  circuit  court,  which  is  defined 
and  limited  by  statute,  is  not  exceeded. 
This  duty  we  have  frequently  performed  of 
our  own  motion.  Mansfield,  C.  &  L.  M.  R. 
Co.  V.  Swan,  111  U.  S.  370,  382,  28  L.  ed. 
462,  463,  4  Sup.  Ct  Rep.  610;  King  Iron 


Bridge  &  Ufg.  Co.  ▼.  Otoe  County,  120  U. 
S.  225,  30  L.  ed.  623,  7  Sup.  Ct  Rep.  552; 
Blacklock  t.  Small,  127  U.  S.  06,  105,  32 
L.  ed.  70,  73,  8  Sup.  Ct  Rep.  1006;  Camerox* 
V.  Hodges,  127  U.  8.  322,  326,  32  L.  ed.  132,, 
134,  8  Sup.  Ct  Rep.  1154;  Metcalf  v.  Water- 
town,  128  U.  S.  586,  587,  32  L.  ed.  543,  9^ 
Sup.  Ct  Rep.  173;  Continental  Nat  Bank 
V.  Buford,  101  U.  S.  120,  48  L.  ed.  110,  24t 
Sup.  Ct  Rep.  54. 

There  was  no  diversity  of  citizenship,  andi 
it  is  not  and  cannot  be  suggested  that  therr 
was  any  ground  of  jurisdiction,  except  that 
the  case  was  a  "suit  .  .  .  arising  under 
the  Constitution  or  laws  of  the  United 
States.**  25  Stat  at  L.  434,  chap.  866,  U. 
S.  Comp.  Stat  1001,  p.  500.  It  is  the  set- 
tled interpretation  of  these  words,  as  used 
in  this  statute,  conferring  jurisdiction,  thai 
a  suit  arises  imder  the  Constitution  and 
laws  of  the  United  States  only  when  the 
plaintiff's  statement  of  his  own  cause  of 
action  shows  that  it  is  based  upon  those 
laws  or  that  Constitution.  It  is  not  enough 
that  the  plaintiff  alleges  some  anticipated 
defense  to  his  cause  of  action,  and  asserte 
that  the  defense  is  invalidated  by  some  pro- 
vision of  the  Constitution  of  the  United 
States.  Although  such  allegations  show 
that  very  likely,  in  the  course  of  the  litiga- 
tion, a  question  under  the  Constitution 
would  arise,  they  do  not  show  that  the  suit, 
that  is,  the  plaintiff's  original  cause  of  ae^ 
tion,  arises  under  the  Constitution.  In  Tex^ 
nessee  v.  Union  &  Planters'  Bank,  152  U.  SL 
454,  38  L.  ed.  511,  14  Sup.  Ct  Rep.  654,  the 
plaintiff,  the  state  of  Tennessee,  brought 
suit  in  the  circuit  court  of  the  United  State* 
to  recover  from  the  defendant  certain  taxee 
alleged  to  be  due  under  the  laws  of  the  state* 
The  plaintiff  alleged  that  the  defendant 
claimed  an  immunity  from  the  taxation  by 
virtue  of  its  charter,  and  that  therefore  the 
tax  was  void,  because  in  violation  of  the 
provision  of  the  Constitution  of  the  United  S 
*States,  which  forbids  any  state  from  passing  X* 
a  law  impairing  the  obligation  of  con- 
tracts. The  cause  was  held  to  be  beyond  the 
jurisdiction  of  the  circuit  court,  the  court 
saying,  by  Mr.  Justice  Gray  (p.  464) :  "A 
suggestion  of  one  party,  that  the  other  will 
or  may  set  up  a  claim  under  the  Constitu- 
tion or  laws  of  the  United  States,  does  not 
make  the  suit  one  arising  under  that  Consti- 
tution or  those  laws."  Again,  in  Boston  & 
M.  Consol.  Copper  &  S.  Min.  Co^  v.  Montana 
Ore  Purchasing  Co.  188  U.  S.  632,  47  L.  ed. 
626,  23  Sup.  Ct  Rep.  434,  the  plaintiff 
brought  suit  in  the  circuit  court  of  the  Unit- 
ed States  for  the  conversion  of  oopper  ore 
and  for  an  injunction  against  its  continu- 
ance. The  plaintiff  then  alleged,  for  the 
purpose  of  showing  jurisdiction.  In  sul^ 
stance,  that  the  defendant  would  Mt  vp  i» 
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defense  certain  laws  of  the  United  States. 
The  cause  was  held  to  be  beyond  the  juris- 
diction of  the  circuit  court,  the  court  say- 
ing, by  Mr.  Justice  Peckham  (pp.  638, 
639): 

"It  would  be  wholly  unnecessary  and  im- 
proper, in  order  to  prove  complainant's 
cause  of  action,  to  go  into  any  matters  of 
defense  which  the  defendants  might  possibly 
set  up,  and  then  attempt  to  reply  to  such 
defense,  and  thus,  if  possible,  to  show  that 
a  Federal  question  might  or  probably  would 
arise  in  the  course  of  the  trial  of  the  case. 
To  allege  such  defense  and  then  make  an 
answer  to  it  before  the  defendant  has  the 
opportunity  to  itself  plead  or  prove  its  own 
defense  is  inconsistent  with  any  known  rule 
of  pleading,  so  far  as  we  are  aware,  and  is 
improper. 

"The  rule  is  a  reasonable  and  just  one 
that  the  complainant  in  the  first  instance 
shall  be  confined  to  a  statement  of  its  cause 
of  action,  leaving  to  the  defendant  to  set 
up  in  his  answer  what  his  defense  is,  and, 
if  anything  more  than  a  denial  of  complain- 
ant's cause  of  action,  imposing  upon  the 
defendant  the  burden  of  proving  such  de- 
fense. 

"Conforming  itself  to  that  rule,  the  com- 
plainant would  not,  in  the  assertion  or  proof 
of  its  cause  of  action,  bring  up  a  single  Fed* 
eral  question.  The  presentation  of  its  cause 
of  action  would  not  show  that  it  was  one 

^arising  under  the  Constitution  or  laws  of 

»fi  the  United  States. 

•  •**Th6  only  way  in  which  it  might  be 
claimed  that  a  Federal  question  was  pre- 
sented would  be  in  the  complainant's  state- 
ment of  what  the  defense  of  defendants 
would  be,  and  complainant's  answer  to  such 
defense.  Under  these  circumstances  the  case 
is  brought  within  the  rule  laid  down  in  Ten- 
nessee V.  Union  &  Planters'  Bank,  supra. 
That  case  has  been  cited  and  approved  many 
times  since." 

The  interpretation  of  the  act  which  we 
have  stated  was  first  announced  in  Metcalf  v. 
Watertown,  128  U.  S.  586,  32  L.  ed.  643,  9 
Sup.  Ct.  Rep.  173,  and  has  since  been  re- 
peated and  applied  in  Colorado  Cent.  Consol. 
Min.  Co.  V.  Turck,  150  U.  S.  138,  142,  37 
L.  ed.  1030,  1031,  14  Sup.  Ct.  Rep.  35;  Ten- 
nessee V.  Union  &  Planters'  Bank,  152  U.  S. 
454,  459,  38  L.  ed.  511,  513,  14  Sup.  Ct. 
Rep.  654;  Chappell  v.  Waterworth,  155  U. 
S.  102,  107.  39  L.  ed.  85,  87,  15  Sup.  Ct. 
Rep.  34;  Postal  Teleg.  Cable  Co.  ▼.  United 
States  (Postal  Teleg.  Cable  Co.  v.  Alabama) 
165  U.  S.  482,  487,  39  L.  ed.  231,  232,  15 
Sup.  Ct.  Rep.  192;  Oregon  Short  Line  &  U. 
N.  R.  Co.  V.  Skottowe,  162  U.  S.  490,  494, 
40  L.  ed.  1048,  1049,  16  Sup.  Ct  Rep.  869; 
Walker  ▼.  Collins,  167  U.  S.  67,  69,  42  L. 
ed.  76,  77,  17  Sup.  Ct.  Rep.  738;  Muse  y. 


Arlington  Hotel  Co.  168  U.  8.  4^0,  436,  42 
L.  ed.  631,  533,  18  Sup.  Ct  Rep.  109;  Gal- 
veston, H.  &  S.  A.  R.  Co.  V.  Texas,  170  U. 
S.  226,  236,  42  L.  ed.  1017,  1020,  18  Sup. 
Ct  Rep.  603;  Third  Street  &  Suburban  R. 
Co.  ▼.  Lewis,  173  U.  S.  457,  460,  43  L.  ed. 
766,  767,  19  Sup.  Ct.  Rep.  451;  Florida  C. 
&  P.  R.  Co.  V.  Bell,  176  U.  S.  321,  327,  44 
L.ed.  486,  489,  20  Sup.  Ct.  Rep.  399;  Hous- 
ton &  T.  C.  R.  Co.  V.  Texas,  177  U.  S.  66, 
78,  44  L.  ed.  673,  680,  20  Sup.  Ct.  Rep.  645; 
Arkansas  v.  Kansas  &  T.  Coal  Co.  183  U. 
S.  185,  188,  46  L.  ed.  144,  146,  22  Sup.  Ct 
Rep.  47;  Vicksburg  Waterworks  Co.  v. 
Vicksburg,  185  U.  S.  65,  68,  46  L.  ed.  808, 
800,  22  Sup.  Ct  Rep.  685;  Boston  &  M. 
Consol.  Copper  &  S.  Min.  Co.  v.  Montana 
Ore  Purchasing  Co.  188  U.  S.  632,  639,  47 
L.  ed.  026,  631,  23  Sup.  Ct  Rep.  434;  Min- 
nesota V.  Northern  Securities  Co.  194  U. 
S.  48,  63,  48  L.  ed.  870,  877,  24  Sup.  Ct 
Rep.  698;  Joy  v.  St  Louis,  201  U.  S.  332, 
340,  50  L.  ed.  776,  780,  20  Sup.  Ct  Rep. 
478;  Devine  v.  Los  Angeles,  202  U.  S.  313, 
334,  50  L.  ed.  1046,  1053,  26  Sup.  Ct  Repi. 
652.  The  application  of  this  rule  to  tho 
case  at  bar  is  decisive  against  the  jurisdic- 
tion of  the  circuit  court. 

It  is  ordered  that  the  judgment  be  re- 
versed and  the  case  remitted  to  the  circuit 
court  with  instructions  to  dismiss  the  suit 
for  want  of  jurisdiction. 


(211  U.  S.  137) 
HONOLULU  RAPID  TRANSIT  &  LAND 
COMPANY,  Appt, 

V. 

CHARLES  T.  WILDER,  Assessor. 

Taxation  (§  19*)— Federal  Agencies. 

1.  Franchises  granted  by  the  Hawaiian 
government  between  July  7,  1898,  and  Sep- 
tember 28,  1899,  were  not  made  acts  of  Con- 
gress by  adoption,  so  as  to  be  exempt  from 
territorial  taxation,  by  the  provision  of  the 
organic  act  of  April  30,  1900  (31  Stat,  at 
L.  141,  154,  chap.  339),  S  73,  ratifying  and 
affirming  such  franchises. 

[Ed.  Note.—For  other  cases,  see  Taxation,  Dee. 
Dig.  S  19-*] 
Taxation  (8  231*)— Exemption. 

2.  An  intention  to  exempt  from  a  franchise 
tax  cannot  be  gathered  from  the  provisions 
of  a  railway  charter  that  its  income  is  law- 
fully chargeable  with  certain  specified  ex- 
penses and  with  "every  other  cost  and 
charge  properly  or  necessarily  connected 
with  the  maintenance  and  operation  of  said 
railway,"  with  dividends  and  with  a  sink- 
ing fund,  and  that  the  excess  of  income  shall 
be  divided  equally  between  the  government 
and  the  stockholders,  wliere  a  subsequent 
provision  exempts  the  property  from  taxa- 
tion while  under  construction,  "provided 
that,  as  fast  as  completed  and  equipped, 
the  completed  and  equipped  portion  shall 
become  liable  to  such  taxation,"  although, 
when  the  charter  was  granted,  real  and  per- 
sonal property  were,  under  Haw.  Rev.  Laws 


•For  other  cues  see  same  topic  ft  §  nttmbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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1005,  S  1216,  assessed  for  taxation  "sejpa- 
ratelv  as  to  each  item  thereof  for  its  full 
value." 

[Ed.  Note.— For  other  cases,  see  Tazatlea, 
Cent.  Dig.  SS  871-«78;    Dec  Dig.  I  281.*] 

[No.  23.] 

Argued  October  28,  29,  1909.  Decided  No- 
vember 16,  1908. 
APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Hawaii  to  review  a  judg- 
ment which  affirmed  a  decision  of  the  Tax 
Appeal  Court  of  the  First  Judicial  Circuit 
of  that  territory,  imposing  a  franchise  tax. 
Affirmed. 

See  same  case  below,  18  Haw.  15. 

The  facts  are  stated  in  the  opinion. 

Messrs.  David  L.  Withington,  Aldis  B. 
Browne,  Alexander  Britton,  and  William 
R.  Castle  for  appellant. 

Messrs.    Charles    R.    Hemenway    and 
^  Mason  F.  Prosser  for  appellee. 
•    *Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  from  a  judgment  af- 
firming a  decision  of  the  tax  appeal  court 
and  sustaining  a  tax  upon  the  appellant. 
The  appellant  objected  to  the  tax  on  the 
grounds  that  its  franchise  was  derived  from 
an  act  of  Congress,  and  therefore  was  ex- 
empt from  taxation,  and  that  its  charter 
also  exempted  it  in  terms.  These  objec- 
tions, taken  below,  were  argued  at  length 
before  us. 

The  charter  was  granted  by  the  Republic 
of  Hawaii  on  July  7,  1898,  the  day  on  which 
Congress  passed  the  resolution  of  annexa- 
tion [30  Stat,  at  L.  750],  and  doubts  having 
been  felt  as  to  the  right  of  the  Hawaiian  leg- 
islature to  grant  a  charter  at  that  time  (see 
22  Ops.  Atty.  Gen.  574;  Id.  627),  the  or- 
ganic act  declared  that  "subject  to  the  ap- 
proval of  the  President  ...  all  fran- 
chises granted  by  the  Hawaiian  government 
^in  conformity  with  the  laws  of  Hawaii,  be- 
J*tween  the  seventh  day  of  July,  •eighteen 
hundred  and  ninety-eight,  and  the  twenty- 
eighth  day  of  September,  eighteen  hundred 
and  ninety-nine,  are  hereby  ratified  and  con- 
firmed." Act  of  April  30,  1900,  chap.  339, 
S  73,  31  Stat,  at  L.  141,  154.  It  is  con- 
tended that  the  effect  of  this  section  was 
to  make  the  charter  an  act  of  Congress  by 
adoption.  In  our  opinion  this  is  a  mistake. 
There  is  no  doubt  that  local  legislation  un- 
der the  authority  of  Congress  previously 
granted  is  treated  as  emanating  from  its 
immediate,  not  from  its  remote,  source,  in 
determining  rights  and  liabilities.  Kawan- 
mnakoav.Polyblank,  205  U.  S.  349,353,354, 
81  L.  ed.  834, 836, 27  Sup.  Ct.  Rep.  526.  See 
Re  Moran,  203  U.  S.  96,  104,  51  L.  ed.  105, 
108,  27  Sup.  Ct.  Rep.  25.  A  general  rati- 
fication like  that  of  existing  laws  in  9  6 
would  have  no  greater  effect    We  discover 


nothing  in  the  words  just  quoted  from  S  73 
to  indicate  that  Congress  had  this  particu- 
lar franchise  in  view,  or  meant  to  adopt  it 
and  give  it  a  superior  source,  or  to  do  any- 
thing more  than  to  supply  the  power  that 
by  accident  might  have  been  wanting.  See 
Miners'  Bank  v.  Iowa,  12  How.  1,  8,  13  L. 
ed.  867,  870;  Murphy  v.  Utter,  186  U.  S. 
95,  106,  46  L.  ed.  1070,  1077,  22  Sup.  Ct 
Rep.  776.  We  need  not  pursue  further 
this  part  of  the  objection  to  the  tax,  except 
to  remark  that,  in  view  of  obvious  pur- 
pose, it  properly  was  admitted  that  July  7 
was  not  excluded  from  the  ratification  by 
the  word  "between."  See  Taylor  v.  Brown, 
147  U.  S.  640,  37  L.  ed.  313,  13  Sup.  Ct 
Rep.  549.  For  it  also  was  admitted  at  the 
argument  before  us  that,  if  there  was  no 
exemption  in  the  charter,  the  appellant  had 
no  case,  and  we  are  of  opinion  that  there 
was  none. 

The  tax  in  question  is  a  property  tax,  and 
the  effect  of  the  decision  is  to  uphold  a  val- 
uation of  the  whole  property  as  a  going 
concern,  and  as  more  than  a  mere  congeries 
of  items;  or,  in  other  words,  an  addition  of 
half  a  million  dollars  to  the  appellant's  val- 
uation, for  the  franchise  of  the  company. 
The  appellant  says  that  this  was  contrary 
to  I  17  of  its  charter,  construed  in  the 
light  of  the  scheme  disclosed,  lliat  section 
provides  that  "the  following  charges  shall 
be  lawful  upon  the  income  of  said  railway: 
1st  The  expense  of  operating,  repairs,  re- 
newals, extensions,  interest,  and  every  other 
cost  and  charge  properly  or  necessarily  con-^ 
nected  with  the  maintenance  and^operation  • 
of  said  railway.  2d.  Dividends  may  be  paid 
to  the  stockholders  not  to  exceed  8  per  cent 
on  the  par  value  of  the  stock  issued.  3d. 
A  sinking  fund  may  be  created  for  the  re- 
demption of  any  bond  which  may  be  issued, 
or  other  record  debt,  and  the  capital  upon 
the  expiration  of  the  franchise.  Provided 
[that  the  amount  is  limited  as  set  forth]. 
4th.  The  excess  of  income  shall  be  divided 
equally  between  the  government  of  the  Re- 
public of  Hawaii  and  the  stockholders  of 
said  corporation."  It  is  said  that  here  is 
a  complete  plan  for  the  division  of  the  in- 
come, declaring  what  charges  shall  be  law- 
ful, and  that  only  such  taxes  are  allowed  as 
fall  under  the  words,  "other  charge  prop- 
erly connected  with  the  maintenance  and 
operation  of  the  road." 

The  taxes  authorized  as  such  charges  are 
thought  to  be  limited  to  a  license  tax  not 
to  exceed  $10  on  each  passenger  car  used, 
imposed  by  §  31,  and  to  the  provisions  of 
§  30.  The  latter  section  exempts  from  duty 
material  produced  in  and  imported  from  the 
United  States,  and  goes  on  to  say  that  "the 
property  of  said  association  and  others  shall 
not  be  liable  to  internal  taxation  while  said 
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imflwmy  is  imd«r  eonitnieticm,  prorided  that, 
M  fast  aa  completed  and  equipped,  the 
completed  and  equipped  portion  shall  be- 
come liable  to  such  taxation.*'  It  is  said 
that,  when  the  charter  was  granted,  real 
and  personal  property  were  assessed  f6r  tax- 
ation "separately  as  to  each  item  thereof 
for  its  full  cash  value,"  with  provisos 
deemed  not  to  be  material  (Rev.  Laws, 
Hawaii,  1005,  f  1216);  that  $  30  contem- 
plates a  taxation  of  this  kind,  and  that  a 
taxation  of  the  franchise  would  be  double 
taxation,  and  was  excluded.  It  is  true  that 
one  of  the  provisos  in  §  1216  taxes  going 
concerns  as  wholes,  but  S  30  is  thought  to 
■how  a  choice  of  the  other  method.  It  is 
contended  that  the  charter,  by  fair  impli- 
cation, contracts  against  any  other  charges, 
especially  in  view  of  the  ultimate  division 
of  the  excess  of  income,  after  the  payment 
of  8  per  cent  dividend.  If  the  dividends  do 
not  exceed  8  per  cent,  the  tax  will  fall  whol- 
ly on  the  stockholders,  contrary  to  the  fair 

^  understanding  of  what  the  charter  holds  out. 

I*  '*The  argument,  of  which  we  have  given  a 
mimmary  outline,  is  far  from  establishing 
such  a  clear  renunciation  of  the  right  to  tax 
as  the  cases  require.  New  York  ex  rel.  Met- 
ropolitan Street  R.  Co.  v.  New  York  State 
Tftx  Comrs.  199  U.  S.  1,  60  L.  ed.  65,  25 
Sup.  Ct.  Rep.  705.  It  appears  to  us  very 
questionable  whether  the  phrase,  "charges 
properly  or  necessarily  connected  with  the 
maintenance  and  operation  of  the  road," 
has  any  reference  to  taxes.  It  points  in  an- 
other direction.  Taxes  are  left  tmmen- 
tioned  in  |  17,  and  the  liability  to  them  is 
assumed.  The  language  of  9  30  does  not 
import  the  imposition  of  a  tax  that  other- 
wise would  be  excluded.  It  takes  the  lia- 
bility for  granted,  and  relieves  the  company 
from  the  burden  for  a  certain  time.  The 
drift  of  the  section  cannot  be  made  clearer 
by  lengthy  restatement  It  starts  with  ex- 
oneration and  merely  saves  the  right  to  tax 
the  portions  completed  by  a  proviso  which, 
in  this  case,  fulfils  the  proper  function  of 
that  much-abused  term.  If  any  doubt  were 
raised  by  §  17,  which  does  not  seem  to  us 
to  be  the  case,  it  would  be  relieved  by  this 
further  section  of  the  same  act.  Nothing 
else  seems  to  us  to  need  mention  in  the  pres- 
ent posture  of  the  case. 
Judgment  affirmed. 

(211  U.  S.  144) 

HONOLULU  RAPID  TRANSIT  ft  LAND 
COMPANY,  Plff.  in  Err., 

V. 

CHARLES  T.  WILDER,  Assessor. 
OouBTB  (S  887*>— Ebbob  to  Hawaiian  8u« 

VBXHB  COUBir— JUBIBDICnONAL  Amouht. 
1.  A   writ   of   error   from   the    Supreme 


Court  of  the  United  States  to  the  Hawaiian 
supreme  eourt,  to  review  a  judgment  su»> 
taming  an  assessment  for  taxation,  will  not 
lie  under  the  act  of  March  3,  1906  (33 
Stat,  at  L.  1035,  chap.  1465),  §  3,  where 
the  amount  of  the  tax  assessed  is  less  than 
the  jurisdictional  amount  prescribed  by 
that  section. 

[Bd.  Note.— For  other  oases,  see  Courts,  Dec 
Dts.  I  t87.«] 

CouBTB  (9  887*)— Ebbob  to  Hawaiiav  8u> 

PBEMS  COUBIV-FBDEBAL  QUESTION. 

2.  The  failure  of  the  record  to  show  that 
any   Federal   question   was   raised   or   sug- 

f»ted  before  the  assignment  of  error  in  the 
ederal  Supreme  Court  precludes  the  main- 
tenance of  a  writ  of  error  from  that  court 
under  the  act  of  April  30, 1900  (31  Stat,  at 
L.  141,  chap.  339),  S  86,  to  review  a  judg- 
ment of  the  Hawaiian  supreme  court. 

[Bd.  Note.~FOr  other  cases,  see  Gourts,  Dec 
Dig.  I  »7.«] 

[No.  22.] 

Argued  October  28,  29,  1008.  Decided  No- 
vember 16,  1908. 
IN  ERROR  to  the  Supreme  Court  of  the 
Territory  of  Hawaii  to  review  a  judg- 
ment which  affirmed  a  decision  of  the  Tax 
Appeal  Court  of  the  First  Judicial  Circuit 
of  that  territory,  sustaining  an  income  tax» 
Dismissed  for  want  of  jurisdiction. 

See  same  case  below,  18  Haw.  15. 

The  facts  are  stated  in  the  opinion. 

Messrs.  David  L.  Wlthington,  A.  B. 
Browne,  and  William  R.  Castle  for  plain- 
tiff in  error. 

Messrs.    Charles    R.    Hemenway    and 
Mason  F.  Prosser  for  defendant  in  error.       $ 
*Mr.  Justice  Holmes  delivered  the  opinion  • 
of  the  court: 

This  case  is  intended  to  bring  up  a  ques- 
tion of  deductions  from  gross  income  in 
assessing  the  income  tax  of  the  appellant, 
as  well  as  that  of  the  liability  of  the  plain- 
tiff in  error  to  the  tax.  The  liability  to 
taxes  not  mentioned  in  the  charter  has  been 
disposed  of  by  the  preceding  case.  As  to- 
the  former  question,  the  plaintiff  in  error 
says  that  it  has  no  net  income  liable  to  tax- 
ation. But  the  whole  tax  assessed  was 
$588.20,  and  therefore  the  case  cannot  be 
brought  here  under  the  act  of  March  3,  1905, 
chap.  1465,  $  3,  33  Stat,  at  L.  1035.  On  the 
other  hand,  the  record  does  not  show  that, 
any  Federal  question  was  raised  or  suggest- 
ed before  the  assignment  of  error  in  this- 
court,  and  therefore  the  plaintiff  in  error 
has  no  standing  under  the  net  of  April  30, 
1900,  chap.  339,  §  86,  31  Stat,  nt  L.  141. 
It  is  true  that,  in  the  decision  of  the  tax  ap- 
peal court,  it  is  said  that  the  appellant 
claims,  under  §  17  of  its  charter,  a  right  to- 
charge  certain  amounts  against  income.  But 
it  does  not  appear  there  or  elsewhere  thai 
the  appellant  set  up  that  the  charter 
a  statute  of  the  United  States,  or  that  it  i 
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lied  upon  artide  1,  §  10,  or  mny  other  cUuea 
el  the  Constitution  of  the  United  SUtes. 
Writ  diemiBaed. 


(2U  u.  s.  127) 

BTATB  OF  WASHINGTON,  Complainant, 
▼. 

STATE  OF  OREGON. 

States   (8  12»)  —  Boundabt  —  Bxtwbin 

States. 

The  middle  of  the  north  ship  channel  of  the 
Columbia  river,  described  as  the  boundary 
between  Oregon  and  Washington  in  the  act 
of  February  14,  1869  (11  Stat,  at  L.  383, 
ehap.  33),  admitting  Oregon  into  the  Union, 
remains  the  boundary,  subject  to  the 
ehanges  in  it  which  come  by  accretion,  and 
is  not  moved  to  the  other  channel  because 
the  latter,  in  the  course  of  years,  becomes 
the  more  important  and  is  properly  called 
the  main  channel  of  the  river. 

[Bd.  Note— Fbr  other  cases,  see  States,  Cent. 
Dig.  I  8;    Dec  Dig.  6  12.*] 


[No.  3,  Original.] 

Argned  January  8,  9,  1908.     Decided  No- 
vember 16,  1908. 

ORIGINAL  BILL  in  equity  filed  by  the 
State  of  Washington  against  the  State 
of  Oregon  to  determine  the  boundary  line 
between  those  states.  Boundary  adjudged 
to  be  the  center  of  the  north  channel  of  the 
Columbia  river,  changed  only  as  it  may  be 
from  time  to  time  by  accretions. 

^  Statement  by  Mr.  Justice  Brewer: 
«t  This  is  an  original  suit,  commenced  In 
-Tthis  court  on  •February  26,  1906,  by  the 
state  of  Washington  against  the  state  of 
Oregon,  to  determine  their  boundary  line. 
Pleadings  were  filed,  testimony  taken  before 
«  commissioner  by  consent  of  the  parties, 
«nd  on  these  pleadings  and  proofs  the  case 
has  been  argued  and  submitted.  The  maps 
or  charts  accompanying  this  opinion  have 
heen  prepared  from  exhibits  filed  by  the 
parties,  and  will  aid  to  an  understanding 
«f  the  case. 

A  brief  chronological  statement  is  that 
on  August  14,  1848,  the  territory  of  Ore- 
^n  was  established  (9  Stat,  at  L.  323,  chap. 
177),  and  on  March  2,  1853,  the  territory  of 
Washington,  including  all  that  portion  of 
Oregon  territory  lying  north  of  the  middle 
el  the  main  channel  of  the  Columbia  river 
(10  Stot  at  L.  172,  chap.  90).  On  Feb- 
ruary 14,  1869,  Oregon  was  admitted  into 
the  Union.  The  boundary,  so  far  as  is  im- 
jwrtant  in  this  controversy,  is  aa  follows 
(11  Stat,  at  L.  383,  chap.  ZS)  i 

''Beginning  one  marine  league  at  sea  due 
west  from  the  point  where  the  forty-second 
parallel  of  north  latitude  intersects  the 
i;  thence  northerly,  at  the  same  dis- 
from  the  line  of  the  coast,  lying  west 
and  opposite  the  state,  including  all  islands 


within  the  jurisdiction  of  the  United  States, 
to  a  point  due  west  and  opposite  the  middle 
of  the  north  ship  channel  of  the  Golumbia 
river;  thence  easterly,  to  and  up  the  middle 
channel  of  said  river,  and  where  it  is  di- 
vided by  islands,  up  the  middle  of  the  widest 
channel  thereof,  to  a  point  near  Fort  Walla- 
Walla," 

On  February  22,  1889,  an  act  was  passed 
providing  for  the  admission  of  Washington. 
25  Stat,  at  L.  676,  chap.  180.  On  November 
11,  1889,  the  President,  as  authorized  by 
§  8  of  the  statute  last  referred  to,  issued  his 
proclamation,  declaring  Washington  duly 
admitted  into  the  Union.  26  Stat  at  L. 
1552.  The  material  part  of  the  boundazy 
described  in  the  Oonstitution  of  that  state 


"Beginning  at  a  point  in  the  Pacific  ocean 
one  marine  league  due  west  of  and  opposite 
the  middle  of  the  mouth  of  the  nortix  ship 
channel  of  the  Columbia  river,  thence  run-^ 
ning  easterly  to  and  up  the  middle  channel  g 
of  said  river,  and  where*it  is  divided  by  is-* 
lands  up  the  middle  of  the  widest  channel 
thereof  to  where  the  forty-sixth  parallel  of 
north  latitude  crosses  said  river,  near  the 
mouth  of  the  Walla  Walla  river."    Art  24, 
S    1;    2    Hiirs    Anno.    Statutes    &    Codes 
(Wash.)  p.  851. 

Messrs.  B.  O.  Macdonald,  John  D.  At- 
kinson, Samuel  H.  Piles,  A.  J.  Falknor, 
and  J.  B.  Alexander  for  complainant 

Messrs.  A.  M.  Crawford,  I.  H.  Van 
Winkle,  Harrison  Allen,  C.  W.  Fulton,  and 
A.  M.  Smith  for  defendant  ^ 

0 

*Mr.  Justice  Brewer  delivered  the  opinion* 
of  the  court:  ^ 

The  northern  boundary  of  the  state  ofco 
Oregon  was^established  prior  to  that  of  the** 
state  of  Washington,  and  it  is  not  witldn 
the  power  of  the  national  government  to 
change  that  boundary  without  the  consent  of 
Oregon.  Nor,  indeed,  was  there  any  at- 
tempt to  change  it  The  same  description 
is  found  in  both  the  act  admitting  Oregon 
and  in  the  Constitution  of  Washington,  un- 
der which  that  state  was  admitted.  It  will 
be  perceived  that  the  starting  point  in  the 
line  running  up  the  Columbia  river  is  a 
point  "due  west  and  opposite  the  middle  of 
the  north  ship  channel  of  the  Columbia 
river."  This  language  implies  that  there 
was  more  than  one  channel,  and  the  middle 
of  the  north  channel  was  named.  There 
were  at  that  time  two  channels,  and  the 
northerly  one  ran  to  the  north  of  what  is 
called  "Sand  island."  This  is  shown  by 
abundant  testimony,  and  is  admitted  by 
counsel  for  complainant    At  that  time  the 

I  north  channel  was  perhaps  the  better  one,^ 
at  least,  one  quite  generally  vised  by  vessels 

'  passing  in  and  out  of  the  river,  although  ths 
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quantity  and  direction  of  tho  wind  wms  an 
important  factor.  It  is  true  there  has  been 
no  little  variation  in  the  channels  at  and 
near  the  entrance,  as  might  be  expected  con- 
sidering the  great  width  of  the  mouth  and 
the  sandy  character  of  the  soil  underneath 
a  large  part  of  the  river.  The  earliest 
known  chart  is  a  sketch  made  in  1792  by 
Admiral  Vancouver,  which  does  not  show 
Sand  island,  but  discloses  two  inside  chan- 
nels uniting  and  crossing  the  bar  into  the 
ocean  with  a  depth  of  27  feet.  Chart  "A," 
made  by  the  United  States  authorities  in 
1851,  shows  the  condition  of  the  mouth  of 
the  river  as  it  then  existed.  The  two  chan- 
nels are  plainly  disclosed.  The  brown 
color  indicates  land  above  low-water  mark; 
the  yellor,  water  of  18  feet  in  depth  or  less, 
and  the  white,  water  over  18  feet  in  depth. 
See  notation  at  the  upper  left-hand  corner. 
The  existence  of  the  two  channels  clearly 
opened  the  way  for  a  selection  of  one  as  the 
boundary,  and  the  north  one  was  adopted. 
Sand  island  appears  as  a  small  body  of  land 
surrounded  by  shoal  water.  Another  chart 
^  was  prepared  in  1854,  which  of  all  the  charts 
2  and  maps  is  the  nearest  in  point  of  time  to 
•  the  admission  of^Oregon.  On  this,  as  in 
Chart  "A,''  Sand  island  is  shown,  and  the 
two  channels,  one  north  and  the  other  south 
of  the  island.  It  is  called  an  island,  but 
it  was  little  more  than  a  sand  bar.  By  the 
action  of  the  waters  it  had  been  gradually 
moving  northward,  but  the  general  configu- 
ration  of  the  mouth  of  the  river  was  un- 
M  changed.  Since  then  the  movement  of  Sand 
I*  island  has  continued,  the  north  channel  has 
been  growing  more  shallow,  and  the  south - 
em  channel  has  become  the  one  most  used. 
The  movements  of  Sand  island  and  the 
changes  in  the  entrance  are  shown  in  chart 

Looking  only  at  the  description  of  the 
boundary  in  the  act,  one  might  think  that 
there  were  three  channels,  north,  south,  and 
middle;  but  it  is  quite  apparent  from  the 
testimony  that  there  were  but  the  two. 
The  meaning  would  be  more  clear  if  the  lan- 
guage was  "easterly  to  and  up  the  middle  of 
said  channel,"  and  that  that  was  the  intent 
of  Congress  is,  we  think,  obvious;  first,  be- 
cause there  were  only  two  channels;  second, 
to  locate  a  starting  point  on  the  west  line 
in  the  ocean,  opposite  the  middle  of  one 
channel,  and  thence  run  the  boundary  up  the 
middle  of  another  channel,  would  hardly  be 
expected.  If  the  middle  of  the  northern 
channel  was  intended  to  be  the  dividing  line 
between  Oregon  and  the  territory  north,  it 
would  be  natural  to  fix  the  point  of  starting 
in  the  ocean  west  of  the  center  of  that  chan- 
nel. Further,  that  the  channel  north  of 
Sand  island  was  the  one  intended  as  the 
boundary  between  Oregon  and  the  territory 


north  of  it  is  made  more  clear  by  this  fact: 

On  October  21,  1864,  Oregon  passed  an  act 
granting  to  the  United  States — 
"all  right  and  interest  of  the  state  of  Ore- 
gon, in  and  to  the  land  in  front  of  Fort 
Stevens  and  Point  Adams,  situate  in  this 
state,  and  subject  to  overflow  between  high 
and  low  tide,  and  also  to  Sand  island,  sit- 
uate at  the  mouth  of  the  Columbia  river  in 
this  state;  the  said  island  being  subject  to 
overflow  between  high  and  low  tide. 

"Sec.  2.  The  governor  of  this  state  shall 
cause  two  copies  of  this  act  to  be  prepared 
and  certified  under  the  seal  of  this  state, 
and  forward  one  of  such  copies  to  the  Sec- 
retary of  War  of  the  United  States,  and 
the  other  of  such  copies  to  the  commanding 
officer  of  this  district  of  the  military  de- 
partment of  the  Pacific  coast"  Special 
Laws  of  Oregon,  1864,  p.  72. 

Now   this  act  was   passed  shortly  after 
the  admission  of  Oregon,  and  indicates  the^ 
understanding  both  of  the  state  of  Oregon  m 
^nd  the  United  States,  that  the  boundary* 
was  through  the  channel  north  of  Sand  is- 
land.   It  is  a  recognition  of  Oregon's  title 
to   that  island  and  an  acceptance  by  the 
United  States  of  a  grant  from  that  state. 

While  all  this  is  not  in  terms  admitted 
by  counsel  for  complainant,  yet  the  burden 
of  their  principal  contention  impliedly  does 
so,  for  they  say: 

"The  proof  will  disclose  the  fact  that 
there  have  been  various  channels  in  the  Col- 
umbia river  which  have  gradually,  imper- 
ceptibly, and  continuously  changed  and 
shifted.  There  has  been  at  no  time  such  a 
change  as  to  come  within  the  definition  of 
avulsion.  The  contention  of  the  complain- 
ant is  that  the  true  boundary  line  is  the 
varying  center  or  middle  of  that  channel  of 
the  river  which  is  best  constituted  and  or- 
dinarily used  for  the  purposes  of  navigation. 
.  .  .  The  line  claimed  by  the  defendant 
commences  at  a  point  which  is  alleged  to 
have  been  the  middle  of  the  north  ship 
channel  of  the  river  as  it  existed  in  1869 
(the  year  in  which  Oregon  was  admitted 
into  the  Union),  and  follows  certain  chan- 
nels supposed  to  exist  in  that  year  through- 
out the  portion  of  the  river  in  controversy." 

In  support  of  their  contention  counsel  re- 
fer to:  Nebraska  v.  Iowa,  143  U.  S.  359,  36 
L.  ed.  186,  12  Sup.  Ct.  Rep.  396;  Iowa  ▼. 
Illinois,  147  U.  S.  1,  37  L.  ed.  65,  13  Sup. 
Ct  Rep.  239;  Louisiana  v.  Mississippi,  202 
U.  S.  1,  60  L.  ed.  913,  26  Sup.  Ct  Rep, 
408,  571.  To  these  may  be  added  Missouri 
V.  Nebraska,  196  U.  S.  23,  36,  49  L.  ed.  372, 
374,  25  Sup.  Ct  Rep.  155. 

But  in  these  cases  the  boundary  named 
was  "the  middle  of  the  main  channel  of  the 
river,"  or  "the  middle  of  the  river,"  and 
it  was  upon  such  a  description  that  it  waa 
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held  that,  in  the  absence  of  avulsion,  thel 
boundary  waa  the  varying  center  of  the 
channel.  But  there  is  no  fixed  rule  making 
that  the  boundary  between  states  bordering 
on  a  river.  Thus,  the  grant  of  Virginia, 
all  right>  title,  and  claim  which  the  said 
commonwealth  had  to  the  territory  north- 
west of  the  river  Ohio,  was  held  to  place 
the  boundary  on  the  north  bank  of  the 
river.  Handly  v.  Anthony,  6  Wheat.  374, 
6  L.  ed.  113,  in  which  the  subject  is  dis- 
cussed by  Mr.  Chief  Justice  Marshall.  See 
^also  Howard  v.  Ingersoll,  13  How.  381, 
n  14  L.  ed.  189.  Now,  if  Congress,  in  estab- 
•  lishing  the*  boundary  between  Washington 
and  Oregon,  had  simply  named  the  middle 
of  the  river,  or  the  center  of  the  channel, 
doubtless  it  would  be  ruled  that  the  center 
of  the  main  channel,  varying,  as  it  might, 
from  year  to  year  through  the  processes  of 
accretion,  was  the  boundary  between  the 
two  states.  That  Congress  had  the  pro- 
priety of  such  a  boundary  in  mind  is  sug- 
gested by  the  terms  of  the  act  establishing 
the  territorial  government  of  Washington, 
passed  March  2,  1853  (10  SUt.  at  L.  172, 
90),  in  which  "the  middle  of  the  main 
ehannel  of  the  Columbia  river"  was  named 
as  the  boundary.  However,  as  we  have 
seen,  when  Congress  came  to  provide  for  the 
admission  of  Oregon  (doubtless  from  be- 
ing more  accurately  advised  as  to  the  con- 
dition of  the  channels  of  the  Columbia 
river),  it  provided  that  the  boundary  should 
be  the  middle  of  the  north  channel.  The 
courts  have,  no  power  to  change  the  bound- 
ary thus  prescribed  and  establish  it  at 
the  middle  of  some  other  channel.  That 
remains  the  boundary,  although  some  other 
channel  may,  in  the  course  of  time,  be- 
come so  far  superior  as  to  be  practically 
the  only  channel  for  vessels  going  in  and 
out  of  the  river.  It  is  true  the  middle 
of  the  north  ship  channel  may  vary 
through  the  processes  of  accretion.  It  may 
narrow  in  width,  may  become  more  shal- 
low, and  yet  the  middle  of  that  channel 
will  remain  the  boundary.  This  is  but  en- 
forcing the  idea  which  controlled  the  de- 
dsions  in  the  prior  cases  referred  to,  the 
difference  springing  out  of  the  fact  that 
here  there  were  two  instead  of  but  one 
substantial  channel.  Aside  from  the  fact 
that  any  other  rule  would  be  ignoring  the 
action  of  the  government  in  prescribing 
the  boundary, — ^the  intention  in  respect  to 
whieh  was  in  effect  confirmed  by  the  con- 
Tejrance  from  Oregon  to  the  United  States 
of  Sand  island  and  adjoining  lands, — ^there 
would  be  this  practical  difficulty:  At  the 
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time  of  the  admission  of  Oregon  both  the 
north  and  south  channels  were  freely  used. 
The  depth  of  water  in  each  was  nearly  the 
same,  and  the  use  of  either  channel  depanded 
largely  upon  the  prevailing  wind,  so  that  it 
would  be  hard  to  say  which  was  the  most  im- 
portant, so  surpassing  in  importance  the^ 
other  as  to  be  properly  called  the  main  chan-  ^ 
nel.  *  Concede  that  to-day,  owing  to  the* 
gradual  changes  through  accretion,  the 
north  channel  has  become  much  less  impor- 
tant, and  seldom,  if  ever,  used  by  vessels  of 
the  largest  size,  yet,  when  did  the  condition 
of  the  two  chaimels  change  so  far  as  to 
justify  transferring  the  boundary  to  the 
south  channel,  on  the  ground  that  it  had 
become  the  main  channel?  When  and  upon 
what  conditions  could  it  be  said  that  grants 
of  land  or  of  fishery  rights  made  by  the  one 
state  ceased  to  be  valid  because  they  had 
passed  within  the  jurisdiction  of  the  other? 
Has  the  United  Stotes  lost  title  to  Sand 
island  by  reason  of  the  change  in  the  main 
channel  T  And  if  by  accretion  the  north 
should  again  become  the  main  channel, 
would  the  boundary  revert  to  the  center 
of  that  channel?  In  other  words,  does  the 
boundary  move  from  one  channel  to  the 
other,  according  to  which  is,  for  the  time 
being,  the  most  important,  the  one  most 
generally  used  ? 

These  considerations  lead  to  the  conclu- 
sion that  when,  in  a  great  river  like  the 
Coliunbia,  there  are  two  substantial  chan- 
nels, and  the  proper  authorities  have  named 
the  center  of  one  channel  as  the  boundary 
between  the  states  bordering  on  that  river, 
the  boundary,  as  thus  prescribed,  remains 
the  boundary,  subject  to  the  changes  in  it 
which  come  by  accretion,  and  is  not  moved 
to  the  other  channel,  although  the  latter, 
in  the  course  of  years,  becomes  the  most  im- 
portant and  properly  called  the  main  chan- 
nel of  the  river. 

The  testimony  fails  to  show  anything  call- 
ing for  consideration  in  respect  to  the  last 
clause  in  the  quotation  from  the  boundary  of 
Oregon.  The  channel  is  not  divided  by 
islands. 

Our  conclusion,  therefore,  is  in  favor  of 
the  state  of  Oregon,  and  that  the  boundary 
between  the  two  states  is  the  center  of  the 
north  channel,  changed  only  as  it  may  be 
from  time  to  time  through  the  processes 
of  accretion. 

This  is  one  of  those  cases  in  which  the 
parties  to  the  suit  are  alike  interested,  and, 
according  to  the  usual  rule,  the  costs  will 
be  divided  equally  between  them. 
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HOME  TELEPHONE  &  TELEGRAPH  COM- 
PANY, Appt, 

V. 

CITY  OP  LOS  ANGELES,  A.  C.  Harper, 
Mayor,  and  R.  W.  Dromgold,  Edward  A. 
Clampitt*  Walter  J.  Wren,  Niles  Pease, 
A.  J.  Wallace,  Henry  H.  Yonlrin,  Henry 
Lyon,  Bernard  Healy,  and  Everett  L. 
Blanohard,  Memben  of  the  Ckmunon  Ck>iin- 
eiL 

Teleobaphs  AUD  TKLBPHOnXS  (§  88*)  — 
Rates. 

1.  Municipal  authority  to  enter  into  a 
contract  fixing  unalterably,  during  the  term 
of  the  franchise,  charses  for  telephone  serr- 
ice,  and  disabling  itsdf  from  exercising  the 
charter  power  of  regulation,  must,  at  the 
very  least,  necessarily  be  implied  from  the 
controlling  statutes,  even  if  it  be  conceded 
that  anything  leBfi  than  a  clear  and  affirma- 
tive legislauve  expression  is  a  sufficient 
foundation  upon  which  to  rest  an  authority 
of  this  nature. 

[Bd.  Note.— For  other  cases.  "••JTelegraplia 
•nd  Telephones,  Cent  Dig.  §  n;  Dec  Dig.  8 
tt;*   Municipal  Cktrporatlons.  Cent  Dig.  ft  Ulfi.] 

Tklxgkafhb  ajxd  Tslkphovbs  (S  33*)  — 

BA.TXS. 

2.  Charter  authority  to  regulate  tele- 
phone service  and  to  fix  and  determine  the 
charges  therefor  does  not  empower  a  mu- 
nicipality to  enter  into  a  contract  fixing 
unalterably,  during  the  terms  of  the  fran- 
ehise,  the  charges  for  such  service,  and 
disabling  itself  from  exercising  the  power 
of  reguUition. 

CBd.  Note.— For  ether  esses,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  §  n;  Deo.  Dig.  ft 
O*;   Municipal  Corporations,  Cent  Dig.  i  lUS.] 

TCLKOBAPHB    ARD    TKLKPHOHXS    (S    38*)  — 

Batcs. 

3.  Municipal  aufiiority  to  contract  away 
the  charter  power  to  regulate  telephone  rates 
cannot  be  gathered  from  the  provisions  of 
Cal.act  March  11,  1901  (Cal.  Stat.  1901,  p. 
266) ,  under  which  the  telephone  company  ob- 
tained its  franchise  from  the  city,  that 
application  for  a  franchise  must  be  filed, 
and,  in  the  discretion  of  the  council,  pub- 
lished, that  the  city  is  entitled  to  a  per- 
centage of  the  receipts,  that  the  grantee 
must  give  bond  to  perform  every  term  and 
condition  of  the  franchise,  that  no  condi- 
tion shall  be  inserted  which  restricts  com- 
petition, or  favors  one  person  against  an- 
other, and  that  the  franchise  must  be  sold 
to  the  highest  bidder,  especially  since  the 
1st  section  of  the  act  provides  that  fran- 
chises "shall  be  granted  upon  the  condi- 
tions  in  this  act  provided,  and  not  other- 
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DDd.  Note.— Por  other  cases,   see  Telegraphs 
and  Telephones,  Cent  Dig.  I  21;    Dee.  Dig.  I 

OORBTXTUnOlfAL  LAW  (%  208*)— DuB  P*o- 
OBU  or  Law— ^OTZOB  akd  Heabino. 

4.  Municipal  ordinances  fixing  telephone 
rates  do  not  deny  the  due  process  of  law 
guaranteed  by  U.  S.  Const.,  14th  Amend., 
because  the  section  of  the  municipal  char- 
ter under  the  authority  of  which  they 
were  enacted  does  not  expressly  provide 
lor  notice  and  hearing,  where  both  notice 
uiid  an  opportunity  to  be  heard  were  in 


fact  accorded  by  ordinances  providing  that 
the  rates  be  fixed  at  a  meeting  of  the  city 
council  held  in  February  in  each  year,  and 
requiring  the  telephone  company  to  furnish 
the  city  council  annually  in  that  month 
a  stat^ent  of  its  receipts,  expenditorei^ 
and  property  employed  in  the  business. 

DDd.  Note.— fV>r  other  eases,  see  Constitutional 
Law,  Cent  Dig.  |  M7:    Dee.  Dig.  |  2M.*! 

TEI.E6BAPH8    AKD    TELEPHONES    (S    83*)-* 

Rates. 

6.  No  valid  objection  to  intrusting  a 
municipal  council  with  the  power  to  regu- 
late telephone  rates  can  be  based  upon  the 
theory  that  the  council  is  not  an  impartial 
tribunal  because  it  is,  in  effect,  made  a 
judge  in  its  own  case,  or  that  the  judg- 
ment and  sense  of  justioe  of  the  councUmen 
will  be  distorted  by  their  dependenee  up- 
on the  will  of  the  people  which  results 
from  a  provision  in  the  city  charter  em* 
powering  25  per  cent  of  the  electors  to  re- 
call a  member  of  the  council  and  require 
him  again  to  stand  for  election. 

[Bd.  Note.— For  other  cases,  see  Telegraphs 
end  Telephones,  Cent  Dig.  |  XL;  Dea  Dig.  I  U^l 

GoNEKnTunoNAL  Law  (S  242*)  —  Bqval 

Pbotection  or  the  Laws. 

6.  Municipal  regulation  of  the  rates 
which  a  telephone  company  may  charm, 
on  a  lower  scale  than  those  prescribed  for 
a  competitor,  does  not  necessarily  denjr 
the  equal  protection  of  the  laws,  since  sudi 
competitor  may  bring  its  patrons  into  com- 
munication with  a  larger  number  of  per- 
sons, dwelling  in  a  more  widely-extended 
territory,  and  may  render  much  more  vala- 
able  ser^oe. 

[Bd.  Note.— For  other  cases,  see^  Constttotton- 
al  Law,  Cent  Dig.  |  €»1:   Dee.  Dig.  S  Ml*] 

[No.  178.1 

Argued  October  21,  1008.    Decided  Noveon- 
ber  30,  1908. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  Dis- 
trict of  California  to  review  a  decree  sus^ 
taining  a  demurrer  to  the  bill  in  a  suit  to 
restrain  the  enforcement  of  municipal 
ordinances  Axing  telephone  rates.    Affirmed. 

See  same  case  below,  165  Fed.  554. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Oscar  A.  Trippet  and  A. 
Haines  for  appellant. 

Messrs.  lieslie  B.  Hewitt,  John  W. 
Shenk,  and  W.  B.  Mathews  for  appellees. 

I* 
•Mr.  Justice  Moody  delivered  the  opin-? 
ion  of  the  court: 

This  is  a  suit  in  equity  brought  in  the 
circuit  court  of  the  United  States  by  the 
appellant,  a  telephone  company,  against  the 
city  of  Los  Angeles  and  its  officers.  The 
object  of  the  suit  is  to  restrain  the  enforce- 
ment of  certain  ordinances  which  fixed  the 
rates  to  be  charged  for  telephone  service; 
required  every  person,  firm,  or  corporation 
supplying  telephone  service  to  furnish  sb- 
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KOMllj  to  the  dtj  oouneil  a  statement  of  the 
reveniie  from,  and  ezpenditnres  in,  the  busi- 
nta^  and  an  itemized  inTentory  of  the 
property  need  in  the  baeinees,  with  its  cost 
and  Taiue;  and  provided  a  penalty  for 
eharges  in  ezoess  of  the  rates  fixed  and  for 
failure  to  furnish  the  required  statements. 
The  defendants  demurred  to  the  bill,  the 
demurrer  was  sustained,  and  an  appeal  was 
taken  directly  to  this  court  on  the  eonstitu- 
tional  questions,  which  will  be  stated. 

The  ordinances  complained  of  were  enact* 
ed  by  yirtue  of  the  powers  contained  in  §  31 
of  the  dty  charter,  which  is  as  follows: 

"(Sec  31.)  The  council  shall  have  power, 
by  ordinance,  to  regulate  and  provide  for 
lighting  of  streets,  laying  down  gas  pipes, 
^and  erection  of  lamp-posts,  electric  towers. 
Hand  other  apparatus,  and  to  regulate  the 
?Bale  and  use  of  gas  and  electric*  light,  and 
fix  and  determine  the  price  of  gas  and  elec- 
tric light,  and  the  rent  of  gas  meters  with- 
in the  city  and  regulate  the  inspection 
thereof,  and  to  regulate  telephone  service, 
and  the  use  of  telephones  within  the  city, 
and  to  ttr  and  determine  the  charges  for 
telephones  and  telephone  service  and  osn- 
nections;  and  to  prohibit  or  regulate  the 
erection  of  poles  for  telegraph,  telephone,  or 
electric  wire  in  the  public  grounds,  streets, 
or  alleys,  and  the  placing  of  wire  thereon; 
and  to  require  the  removal  from  the  public 
grounds,  streets,  or  alleys  of  any  or  all 
such  poles,  and  the  removal  and  placing 
under  ground  of  any  or  all  telegraph,  tele- 
phone,  or  electric  wires." 

It  was  decided  by  the  judge  of  the  court 
below,  and  is  agreed  by  the  parties,  that 
this  section  of  the  charter  conferred  upon 
the  city  council,  in  conformity  with  the 
Constitution  and  laws  of  the  state  of  Cali- 
fornia, the  power  to  prescribe  charges  for 
telephone  service.  Not  doubting  the  cor- 
rectness of  this  view,  we  accept  it  without 
extended  discussion.  The  power  to  fix,  sub- 
ject to  constitutional  limits,  the  charges  of 
such  a  business  as  the  furnishing  to  the 
public  of  telephone  service,  is  among  the 
powers  of  government,  is  legislative  in  its 
character,  continuing  in  its  nature,  and 
capable  of  being  vested  in  a  municipal 
corporation. 

The  company,  however,  insists  that  the 
dty,  having  the  authority  so  to  do,  has 
contracted  with  it  that  it  may  maintain 
the  charges  for  service  at  a  specified  stand- 
ard, and  that,  as  the  rates  prescribed  in  the 
ordinances  complained  of  are  less  than  that 
standard,  the  ordinances  therefore  impair 
the  obligation  of  the  contract,  in  violation 
of  the  Constitution  of  the  United  States. 
This  is  the  first  question  to  be  considered, 
and  the  facts  out  of  which  the  contention 


arises  are  alleged  in  the  bill  and  admitted 
by  the  demurrer. 

The  company  obtained  its  franchise  under 
the  providons  of  a  statute  of  the  state 
enacted  March  11,  1901  (SUt  1901,  p.  265)» 
which  was  later  than  the  adoption  of  |  81  ^t 
of  the  city  charter.  This  statute  provides  ^ 
that,  among  other  frandiises,*the  franchise* 
"to  erect  or  lay  tdephone  wires  .  .  • 
upon  any  public  street  or  highway"  shall  be 
granted  by  municipal  corporations  only 
upon  the  conditions  prescribed  in  the  act. 
The  conditions  enumerated  are  that  an 
application  for  the  franchise  shall  be  filed 
with  the  governing  body  of  the  municipality, 
ai  which  advertisement,  in  the  discretion  of 
the  city  coundl,  shall  be  made;  that  the 
advertisement  must  describe  the  character 
of  the  franchise  to  be  granted  and  state  that 
it  will  be  sold  to  the  highest  bidder,  who 
must  pay  annually  to  the  munidpality, 
after  five  years,  2  per  cent  of  the  gross  an- 
nual receipts  of  the  business;  that  the 
franchise  shall  be  struck  off  to  the  highest 
bidder;  and  that  a  bond  must  be  given  by 
the  purchaser  to  secure  the  performance  of 
"every  term  and  condition"  of  the  fran- 
chise. There  are  other  provisions  not  ma- 
terial here.  By  proceedings  conforming  to 
this  statute  a  franchise  to  construct  and 
operate  a  tdephone  system  for  fifty  years 
was  sold  to  M.  Adrian  King,  which,  by  as- 
signment, assented  to  by  the  city,  came  into 
the  hands  of  the  plaintiff  company,  which 
constructed  the  works  and  has  since  oper- 
ated them.  The  franchise  was  granted  by 
an  ordinance.  In  the  view  we  take  of  the 
case  we  need  do  no  more  than  state  very 
briefiy  the  main  features  of  the  ordinance. 
It  grants  a  franchise  for  fifty  years,  which 
is  to  be  enjoyed  in  accordance  with  terms 
and  conditions  named,  stipulates  for  cer- 
tain free  service  for  the  city,  and  the  pay- 
ment to  it,  after  five  years,  of  2  per  cent  of 
the  gross  receipts,  and  provides  that  the 
charges  for  service  shall  not  exceed  specified 
amounts. 

This  ordinance,  enacted  by  the  eity 
council,  which  exercises  the  legislative  and 
business  powers  of  the  city,  and,  as  has  been 
shown,  the  charter  power  of  regulating  tele- 
phone service  and  of  fixing  the  charges,  con. 
tains,  it  is  contended,  the  contract  whose 
obligation  the  subsequent  ordinances  fixing 
lower  rates  impaired.  Two  questions  obvi- 
ously arise  here.  Did  the  city  council  have 
the  power  to  enter  into  a  contract  fixing, 
unalterably,  during  the  term  of  the  fran- 
chise, charges  for  telephone  service,  and  dis-  ^ 
abling  itself  from  exercising  the  charter  t- 
^wer  of  regulation  T  If  so,  was  such  a  con-  ? 
tract  in  fact  made?  The  first  of  these  two 
questions  calls  for  earlier  consideration,  for 
it  is  needless  to  consider  whether  a  contrast 
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in  fftct  was  made  until  it  ia  determined 
whether  the  authority  to  make  the  eontract 
was  vested  in  the  city.  The  surrender,  by 
contract,  of  a  power  of  government,  though 
in  certain  well-defined  cases  it  may  be  made 
by  legislative  authority,  is  a  very  grave  act, 
and  the  surrender  itself,  as  well  as  the  au- 
thority to  make  it,  must  be  closely  scruti- 
nized. No  other  body  than  the  supreme 
legislature  (in  this  case,  the  l^slature  of 
the  state)  has  the  authority  to  make  such 
a  surrender,  unless  the  authority  is  clearly 
delegated  to  it  by  the  supreme  legislature. 
The  general  powers  of  a  municipality  or  of 
any  other  political  subdivision  of  the  state 
are  not  sufficient.  Specific  authority  for  that 
purpose  is  required.  This  proposition  is 
sustained  by  all  the  decisions  of  this  court, 
which  will  be  referred  to  hereafter,  and  we 
need  not  delay  further  upon  this  point. 

It  has  been  settled  by  this  court  that  the 
state  may  authorize  one  of  its  municipal 
corporations  to  establish,  by  an  inviolable 
eontract,  the  rates  to  be  charged  by  a  pub- 
lic service  corporation  (or  natural  person) 
for  a  definite  term,  not  grossly  unreason- 
able in  point  of  time,  and  that  the  effect  of 
such  a  contract  is  to  suspend,  during  the 
life  of  the  contract,  the  governmental  power 
of  fixing  and  regulating  the  rates.  Detroit 
T.  Detroit  Citizens'  Street  R.  Co.  184  U.  S. 
368,  382,  46  L.  ed.  692,  605,  22  Sup.  Ct 
Rep.  410;  Vicksburg  v.  Vicksburg  Water- 
works Co.  206  U.  S.  496,  508,  51  L.  ed. 
1156,  1160,  27  Sup.  Ct.  Rep.  762.  But  for 
the  very  reason  that  such  a  contract  has 
the  effect  of  extinguishing  pro  tanto  an  un- 
doubted power  of  government,  both  its  exist- 
ence and  the  authority  to  make  it  must 
clearly  and  unmistakably  appear,  and  all 
doubts  must  be  resolved  in  favor  of  the  con- 
tinuance of  the  power.  Providence  Bank  v. 
Billings,  4  Pet.  514,  561,  7  L.  ed.  939,  955; 
Railroad  Commission  Cases,  116  U.  S.  307, 
325,  29  L.  ed.  636,  642,  6  Sup.  Ct.  Rep.  334, 
388,  1191;  Vicksburg,  S.  ft  P.  R.  Co.  v. 
Dennis,  116  U.  S.  665,  29  L.  ed.  770,  6  Sup. 
Ct.  Rep.  625;  Freeport  Water  Co.  v.  Free- 
port,  180  U.  S.  587,  599,  611,  45  L.  ed.  679, 
688,  693,  21  Sup.  Ct.  Rep.  493;  Stanislaus 
County  V.  San  Joaquin  &  K.  River  Canal  & 
Irrig.  Co.  192  U.  S.  201,  211,  48  L.  ed.  406, 
412,  24  Sup.  Ct.  Rep.  241 ;  New  York  ex  rel. 
Metropolitan  Street  R.  Co.  v.  New  York 
^  State  Tax  Comrs.  199  U.  S.  1,  50  L.  ed.  65, 
^25  Sup.  Ct  Rep.  705.  And  see  Water, 
•Light,  ft  Gas  •Co.  v.  Hutchinson,  207  U.  S. 
385,  52  L.  ed.  257,  28  Sup.  Ct.  Rep.  135.  It 
is  obvious  that  no  case,  unless  it  is  identical 
in  its  facts,  can  serve  as  a  controlling 
precedent  for  another,  for  differences,  slight 
in  themselves,  may,  through  their  relation 
with  other  facts,  turn  the  balance  one  way 
or  the  other.    Illustrations  of  the  truth  of 


this  may  be  found  in  the  cases  of  Freeport 
Water  Go.  t.  Freeport,  supra;  Rogers  Park 
Water  Co.  ▼.  Fergus,  180  U.  S.  624,  45  L. 
ed.  702,  21  Sup.  Ct  Rep.  490;  and  Knox- 
ville  Water  Co.  t.  Knoxville,  189  U.  S.  434, 
47  L.  ed.  887,  23  Sup.  Ct  Rep.  531,  where 
no  authorized  contract  was  found,  as  con* 
trasted  with  Detroit  t.  Detroit  Citizens' 
Street  R.  Co.  supra,  and  Cleveland  v.  Cleve- 
Und  City  R.  Go.  194  U.  S.  517,  48  L.  ed. 
1102,  24  Sup.  Ct.  Rep.  756,  where  a  con- 
trary conclusion  was  reached. 

The  facts  in  this  case  which  seem  to  us 
material  upon  the  questions  of  the  authority 
of  the  city  to  contract  for  rates  to  be  main- 
tained during  the  term  of  the  franchise  are 
as  follows:  The  charter  gave  to  the  council 
the  power  "by  ordinance  ...  to  regu- 
late telephone  service  and  the  use  of  tele- 
phones within  the  city,  .  .  .  and  to  fix 
and  determine  the  charges  for  telephones 
and  telephone  service  and  connections." 
This  is  an  ample  authority  to  exercise  the 
governmental  power  of  regulating  ohargesy 
but  it  is  no  authority  to  enter  into  a  con- 
tract to  abandon  the  governmental  power 
it^lf.  It  speaks  in  words  appropriate  to 
describe  the  authority  to  exercise  the  gOT- 
emmental  power,  but  entirely  unfitted  to 
describe  the  authority  to  eontract  It 
authorizes  command,  but  not  agreement 
Doubtless,  an  agreement  as  to  rates  might 
be  authorized  by  the  legislature  to  be  made 
by  ordinance.  But  the  ordinance  here  de- 
scribed was  not  an  ordinance  to  agree  upon 
the  charges,  but  an  ordinanoe  ''to  iix  and 
determine  the  charges."  It  authorizes  the 
exercise  of  the  governmental  power  and 
nothing  else.  We  find  no  other  provision  in 
the  charter  which,  by  any  possibility,  can 
be  held  to  authorize  a  contract  upon  this 
important  and  vital  subject.  Those  relied 
on  for  that  purpose  are  printed  in  the 
margin.t 


tSection  2  (article  1). 

•  ••••• 

12.)  To  manage,  control,  sell,  lease, 
or  otherwise  dispose  of  any  or  all  the 
property  of  the  said  corporation;  and  to 
appropriate  the  income  or  proceeds  there- 
of to  the  use  of  the  said  corporation;  pro- 
vided that  it  shall  have  no  power  to  mort- 
gage or  hypothecate  its  property  for  any 
purpose. 

•  ••••• 
'M17.)  To  provide  and  maintain  a  prop- 
er and  efficient  fire  department,  and  make 
and  adopt  such  measures,  rules,  and  regu- 
lations for  the  prevention  and  extinguish- 
ment of  fires,  and  for  the  preservation  of 
property  endangered  thereby,  as  may  bo 
deemed  expedient. 

•  •  •  •  •  • 
''(22.)  To  make  and  enforce  within  its 

limits  sueh  local  polioe,  sanitwry,  and  otlk- 
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?  ^Ihis  being  the  condition  of  the  charter 
powers,  the  act  of  1001,  under  which  the 
eompaay  derived  its  franchise,  was  passed. 
The  let  section  of  that  act  provided  that 
franchises  "shall  be  granted  upon  the  con- 
^  ditions  in  this  act  provided,  and  not  other' 
g  wise."  Here  is  an  emphatic  caution  against 
•  reading*  into  the  act  any  conditions  which 
are  not  clearly  expressed  in  the  act  itself. 
In  view  of  this  language  it  cannot  be  sup- 
posed that  the  legislature  intended  that  so 
significant  and  important  an  authority  as 
that  of  contracting  away  a  power  of  regu- 
lation conferred  by  the  charter  should  be  in- 
ferred from  the  act,  in  the  absence  of  a 
grant  in  express  words.  But  there  is  no 
such  grant.  The  argument  of  the  appel- 
lant, that  the  authority  was  granted,  is 
based  upon  the  provisions  of  the  act  that 
an  application  for  the  franchise  must  be 
filed,  and,  in  the  discretion  of  the  council, 
published;  that  the  publication  must  state 
'Hhe  character  of  the  franchise;'*  that  the 
dty  is  entitled  to  a  percentage  of  the  re- 
ceipts; that  the  grantee  must  give  bond  to 
perform  "every  term  and  condition  of 
such  franchise;"  that  no  condition  shall 
be  inserted  which  restricts  competition 
or  favors  one  person  against  another; 
and  that  the  franchise  must  be  sold  to  the 
highest  bidder.  It  is  urged  that  though  au- 
thority to  contract  for  the  maintenance  of 
rates  is  not  expressed  in  the  act,  it  is  neces- 
sarily implied  from  these  provisions.  But 
we  are  of  the  opinion  that  there  is  no  such 
necessary  implication,  even  if  anything  less 
than  a  clear  and  affirmative  expression 
would  be  sufficient  foimdation  upon  which 
to  rest  an  authority  of  this  nature.  The  de- 
cisions of  this  court,  upon  which  the  appel- 
lant relies,  where  a  contract  of  this  kind 
was  found  and  enforced,  all  show  un- 
mistakably   legislative   authority    to    enter 


into  the  contract.  In  Los  Angeles  ▼.  Los 
Angeles  City  Water  Go.  177  U.  a  658,  44 
L.  ed.  886,  20  Sup.  Ct  Bep.  736,  the  con- 
tract was  in  specific  terms  ratified  and  eon* 
firmed  by  the  legislature.  In  Detroit  t. 
Detroit  Citizens'  Street  R.  Go.  184  U.  S.  368, 
46  L.  ed.  502,  22  Sup.  Ct.  Rep.  410,  the  con- 
tract  was  made  in  obedience  to  an  act  of 
the  legislature  that  the  rates  should  be 
"established  by  agreement  between  said 
company  and  the  corporate  authorities.**  ^ 
The  opinion  of  the  court,  after  saying  (p.N 
382),*"it  may  be  conceded  that  clear  au-? 
thority  from  the  legislature  is  needed  to 
enable  the  city  to  make  a  contract  or  agree- 
ment like  the  ordinances  in  question,  includ- 
ing  rates  of  fare,"  pointed  out  (p.  386)  that 
"it  was  made  matter  of  agreement  by  the 
express  command  of  the  legislature."  In 
Cleveland  v.  Cleveland  City  R.  Co.  104  U.  S. 
517,  48  Ll  ed.  1102,  24  Sup.  Ct.  Rep.  756, 
the  legislative  authority  conferred  upon  the 
municipality  was  described  in  the  opinion 
of  the  court  (p.  534)  as  "comprehensive 
power  to  contract  with  street  railway  com- 
panies in  respect  to  the  terms  and  conditions 
upon  which  such  roads  might  be  oonstruot- 
ed,  operated,  extended,  and  consolidated." 
In  Cleveland  t.  Cleveland  Electric  R.  Co. 
201  U.  S.  520,  50  L.  ed.  864,  26  Sup.  Ct.  Rep. 
613,  precisely  the  same  authority  appeared. 
In  Vicksbuig  ▼.  Vicksburg  Waterworks  Co. 
206  U.  S.  406,  61  L.  ed.  1155,  27  Sup.  Ct 
Rep.  762,  the  court  said  (p.  608) :  "The 
grant  of  legislative  power  upon  its  face  is 
unrestricted,  and  authorizes  the  city  'to  pro- 
vide for  the  erection  and  maintenances  of 
a  system  of  waterworks  to  supply  said 
city  with  water,  and  to  that  end  to  contract 
with  a  party  or  parties  who  shall  build  and 
operate  waterworks.'"  Moreover,  in  this 
case  the  construction  of  the  supreme  court 
of  Mississippi  of  its  own  statutes  was  fol- 


er  regulations  as  are  not  in  conflict  with 
general  laws  and  are  deemed  expedient  to 
maintain  the  public  peace,  protect  proper- 
ty, promote  the  public  morals,  and  to  pre- 
serve the  heath  of  its  inhabitants. 

"(23.)  To  exercise  all  municipal  .powers 
necessary  to  the  complete  and  efficient  man- 
agement and  control  of  the  municipal 
property,  and  for  the  efficient  administra- 
tion of  the  municipal  government,  whether 
such  powers  be  expressly  enumerated  here- 
in or  not,  except  such  powers  as  are  for- 
bidden or  are  controlled  by  general  law. 

"(24.)  The  powers  conferred  by  this  arti- 
cle shall  be  exercised  by  ordinance,  except 
as  hereinafter  provided. 

"(Section  12,  article  3.)  All  legislative 
power  of  the  city  is  vested  in  the  council, 
subject  to  the  power  of  veto  and  approval 
by  the  mayor,  as  hereinafter  given,  and 
2hall  be  exercised  by  ordinance;  other  ac- 


tion of  the  council  may  be  by  order  upon 
motion. 

"(Sec  16.)  Six  members  of  the  council 
shall  constitute  a  quorum  for  the  transac- 
tion of  business,  but  no  ordinance  shall  be 
passed  or  other  act  done  granting  a  fran- 
chise, making  any  contradi,  auditing  any 
bill,  ordering  anv  work  to  be  done,  or  sup- 
plies to  be  furnished,  disposing  of  or  leas* 
ing  the  city  property,  ordering  any  assess- 
ment for  street  improvement,  or  building 
sewers,  or  any  other  act  to  be  done  in- 
volving the  payment  of  money,  or  the  in- 
curring of  debt  by  the  city,  unless  two- 
thirds  of  the  members  of  tiie  whole  council 
vote  in  favor  thereof.  All  other  ordinances 
may  be  passed  by  a  vote  of  a  majority  of 
the  whole  council. 

"(Sec.  33.)  It  shall,  by  ordinance,  pro- 
vide for  maintaining  a  fire  alarm  and 
police  telegraph  system,  and  for  the  deaa- 
Ing  and  sprinkling  of  graded  and  accepted 
streets." 
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lowed.  On  the  other  hand,  it  was  held  in 
Freeport  Water  Co.  ▼.  Freeport»  180  U.  S. 
587,  45  L.  ed.  679,  21  Sup.  Ct.  Rep.  493,  that 
two  acts  of  the  legislature,  passed  on  suo- 
cessiTe  days,  authorizing  municipalities  to 
"contract  for  a  supply  of  water  for  public 
use  for  a  period  not  exceeding  thirty  years," 
and  to  authorize  private  persons  to  con- 
struct waterworks  "and  maintain  the  same 
at  such  rates  as  may  be  fixed  by  ordinance, 
and  for  a  period  not  exceeding  thirty  years," 
did  not  confer  an  authority  upon  the  munici- 
pality to  contract  that  the  water  company 
should  be  exempt  from  the  exercise  of  the 
governmental  power  to  regulate  rates.  In 
this  case,  too,  the  construction  of  the  high- 
est court  of  the  state  was  followed.  See 
Rogers  Park  Water  Co.  v.  Fergus,  supra. 
All  these  cases  agree  that  the  legislative  au- 
thority to  the  municipality  to  make  the 
contract  must  clearly  and  unmistakably  ap- 
pear. It  does  not  so  appear  in  the  case  at 
bar.  The  appellant  has  failed  to  show  that 
ft*the  city  had  legislative  authority  to  make 
•*  a  contract  of  exemption  from  the  exercise 
of  the  power  of  regulation  conferred  in  the 
charter.  It  therefore  becomes  unnecessary 
to  consider  whether  such  a  contract  in  fact 
was  made.  The  appellant's  contention,  that 
there  was  a  violation  of  the  obligation  of  its 
contract,  must  therefore  be  denied. 

The  appellant  also  contends  that  the  ordi- 
nances fixing  rates  are  wanting  in  due 
process  of  law,  and  therefore  violate  the 
14th  Amendment  of  the  Constitution  of  the 
United  States,  because  the  section  (31)  of 
the  charter,  under  whose  authority  they 
were  enacted,  does  not  expressly  provide  for 
notice  and  hearing  before  action.  But  rate 
regulation  is  purely  a  legislative  function 
and,  even  where  exercised  by  a  subordinate 
body  upon  which  it  is  conferred,  the  notice 
and  hearing  essential  in  judicial  proceed- 
ings and,  for  peculiar  reasons,  in  some  forms 
of  taxation  (see  Londoner  v.  Denver,  210  U. 
8.  373,  52  L.  ed.  1103,  28  Sup.  Ct  Rep.  708), 
would  not  seem  to  be  indispensable.  It  may 
be  that  the  authority  to  regulate  rates,  con- 
ferred upon  the  city  council  by  §  31  of  the 
charter,  is  not  an  authority,  arbitrarily,  and 
without  investigation,  to  fix  rates  of 
charges,  and  that,  if  charges  were  fixed  in 
that  manner,  the  act  would  be  beyond  the 
authority  of  the  council.  It  is  not  unlikely 
that  the  California  courts  would  give  this 
construction  to  the  ordinance.  San  Diego 
Water  Co.  v.  San  Diego,  118  Cal.  556,  38 
L.R.A.  460,  62  Am.  St.  Rep.  261,  50  Pac. 
633.  Acting  within  the  authority  thus 
limited  it  would  seem  that  the  character 
and  extent  of  the  investigation  made  and 
notice  and  hearing  afforded,  in  the  exercise 
of  this  legislative  function,  would  be  left  to 
the  discretion  of  the  body  exercising  it.    It 


must  not  be  forgotten  that,  presumably,  the 
courts  of  the  states,  and  certainly  the 
courts  of  the  United  States,  are  open  ta 
those  who  complain  that  their  property  ha* 
been  confiscated  by  an  act  of  regulation  of 
this  kind,  and  that  the  latter  courts  wilU 
under  all  circumstances,  determine  for 
themselves  whether  such  confiscation  exists. 
But  we  need  not  now  decide  whether  notice 
and  hearing  were  required.  Both  were  given 
in  this  case.  An  ordinance  of  the  city  pro- 
vided that  the  rates  should  be  fixed  &t  a 
regular  and  special  meeting  of  the  city^ 
councirheld  during  the  month  of  February  • 
of  each  year,  and  another  ordinance,  as  has 
been  shown,  required  the  telephone  company 
to  render  annually,  in  the  month  of  Febru- 
ary, to  the  dty  council,  a  statement  of  its 
receipts,  expenditures,  and  property  em- 
ployed in  the  business, — facts  which  would 
be  material  on  the  question  of  fixing  reason- 
able  rates.  This  shows  that  a  sufficient 
notice  and  hearing  were  afforded  to  the 
appellant,  if  it  had  chosen  to  avail  itself  of 
them,  instead  of  declining  to  furnish  all 
information,  as  it  did.  If  notice  and  aa 
opportunity  to  be  heard  were  indispensable, 
which  we  do  not  decide,  it  is  enough  tha^ 
although  the  charter  be  silent,  such  notice 
and  hearing  were  afforded  by  ordinance,  aa 
in  this  case.  So,  it  was  held  in  Paulsen  t« 
Portland,  149  U.  S.  30,  38,  37  L.  ed.  637, 
640,  13  Sup.  Ct.  Rep.  750,  and  it  was  held  in 
San  Diego  Land  i  Town  Co.  v.  National 
City,  174  U.  S.  739,  43  L.  ed.  1154,  19  Sup. 
Ct  Rep.  804,  that  the  kind  of  notice  and 
hearing  (in  that  case  provided  by  statute) 
which  the  ordinance  in  this  case  afforded 
was  sufficient  For  these  reasons  the  con- 
tention of  the  appellant  on  this  part  of  the 
case  is  denied. 

We  do  not  understand  that  an  objection 
to  the  ordinance  requiring  the  statement  of 
the  appellant's  receipts,  expenditures,  and 
property  is  made,  except  in  so  far  as  it  is  a^ 
step  in  the  rate-making  process.  If  a  fur- 
ther objection  is  made,  we  see  nothing  in 
it  See  San  Diego  Land  ft  Town  Co.  t. 
National  City,  supra. 

The  appellant  further  insists  thatt  the 
city  council  is  not  an  impartial  tribimal,  be- 
cause, in  effect,  it  is  a  judge  in  its  own  case. 
It  is  too  late,  however,  after  the  many  de- 
cisions of  this  court  which  have  either  de- 
cided or  recognized  that  the  governing  body^ 
of  a  city  may  be  authorized  to  exercise  the- 
rate-making  function,  to  ask  for  a  recon- 
sideration of  that  proposition.  In  this  con- 
nection the  appellant  calls  attention  to  the 
fact  that,  by  the  charter  of  the  city,  25  per 
cent  of  the  electors  may  recall  a  member  of 
the  council  and  require  him  again  to  stand 
for  election.  Nevertheless,  he  takes  part  in 
the  rate-making  function  under  his  personal 
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responsibility  as  an  officer,  and  it  cannot 
Sbt  presnuied,  as  matter  of  law,  that  the 
?  keener  seose  of  dependence  upon  the  will  of 
the  people  which  this  feature  of  his  tenure 
of  office  brings  to  him  will  distort  his  judg- 
ment and  sense  of  justice.  It  would  be 
coneeivable,  of  course,  that  the  members  of 
the  legislature  themselves  might  be  sub- 
jected to  the  same  process  of  recall,  but  it 
hardly  would  be  contended  that  that  fact 
would  lessen  the  legislative  power  vested  in 
them  by  the  Constitution  and  laws  of  the 
state.  The  charter  of  the  city  also  con- 
tains a  provision  that,  upon  petition  of  16 
per  cent  of  the  voters  of  the  city,  any  ordi- 
nance proposed  must  be  submitted  to  the 
people  and  may  be  by  them  adopted.  It 
is  said,  therefore,  that  the  power  of  rate 
regulation  might  be,  in  this  manner,  exer- 
•eised  directly  by  the  electorate  at  large.  It 
may  well  be  doubted  whether  such  a  result 
was  contemplated  by  the  legislature.  There 
are  certainly  grave  objections  to  the  exer- 
cise of  such  a  power,  requiring  a  careful 
and  minute  investigation  of  facts  and 
figures,  by  the  general  body  of  the  people, 
however  intelligent  and  right-minded.  But 
the  ordinance  was  not  adopted  in  this  man- 
ner in  this  case,  and  it  will  be  time  enough 
for  the  courts  of  the  states  and  of  the 
United  States  to  consider,  when  that  is 
done,  whether  the  objections  only  go  to  the 
expediency  of  such  a  method  of  regulation, 
or  reach  deeper  and  affect  its  constitution- 
ality. 

Passing  the  questions  of  power,  the  ap- 
pellant contends  that  it  was  denied  the 
equal  protection  of  the  laws  because,  con- 
temporaneously with  the  fixing  of  rates  for 
It,  different  rates  were  fixed  for  another 
telephone  company  doing  business  within  the 
«ity.  The  only  information  we  have  on  the 
subject  is  in  the  allegations  of  the  bill, 
that  a  competitor  of  the  complainant  en- 
gaged in  like  business  was  allowed  to  charge 
for  telephone  service  sums  greatly  in  excess 
of  those  prescribed  by  the  ordinance,  and 
that  these  rates  discriminated  against  the 
complainant  and  deprived  it  of  the  equal 
protection  of  the  laws.  An  important  ques- 
tion  is  thus  suggested,  but  we  think  the 
^  allegations  are  so  vague  that  we  cannot  pass 
coupon  it.  Whether  the  two  companies  oper- 
«*  ated  in  the  same  territory,^or  afforded  equal 
facilities  for  communication,  or  rendered 
the  same  services,  does  not  appear.  For 
aught  that  appears,  the  other  company  may 
have  brought  its  patrons  into  communi- 
cation with  a  very  much  larger  number  of 
persons,  dwelling  in  a  much  more  widely- 
extended  territory,  and  rendered  very  much 
more  valuable  services.  In  other  words,  a 
just  ground  for  classification  may  have 
existed.     Every  presumption  should  be  in- 


dulged in  favor  of  the  constitutionality  of 
the  legislation.  In  Sweet  v.  Rechel,  159  U* 
S.  380,  302,  40  L.  ed.  188,  193,  16  Sup.  Ct. 
Rep.  43,  46,  it  was  said:  "But,  in  de- 
termining whether  the  legislature,  in  a  par- 
ticular enactment,  has  passed  the  limits  of 
its  constitutional  authority,  every  reason- 
able presumption  must  be  indulged  in  favor 
of  the  validity  of  such  enactment.  It  must 
be  regarded  as  valid  unless  it  can  be  clearly 
shown  to  be  in  conflict  with  the  Constitu- 
tion. It  is  a  well^ettled  rule  of  constitu- 
tional exposition  that^  if  a  statute  may  or 
may  not  be,  according  to  circumstances, 
within  the  limits  of  legislative  authority, 
the  existence  of  the  circumstances  necessary 
to  support  it  must  be  presumed." 

It  is  to  be  taken  into  account  in  consider- 
ing this,  as  well  as  other  questions,  that  the 
appellant  has  declined  to  furnish  to  the 
council  facts  within  its  knowledge  which 
would  enable  the  council  to  exercise  their 
powers  intelligently  and  justly,  and  that 
there  is  no  suggestion  in  the  case  at  bar 
that  the  rates  actually  fixed  were  so  low  as 
to  operate  as  a  practical  confiscation  of 
property. 

For  the  foregoing  reasons  we  are  of  tha 
opinion  that  the  action  of  the  court  below 
in  sustaining  the  demurrer  was  correct,  and 
the  decree  is  affirmed. 
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HONOLULU  RAPID  TRANSIT  &  LAND 
COMPANY,  Appt., 

V. 

TERRITORY  OF  HAWAII,  by  Charles  R. 
Hemenway,  Attorney  General  of  the  Ter- 
ritory of  Hawaii. 

Constitutional  Law  (f  72*) -- Judicial 
Powers— Regulation  or  Stbeet  Kail- 

BOADS. 

The  enforcement  of  the  continuance  by  a 
Hawaiian  street  railway  company  of  a  ten- 
minute  schedule  on  certain  of  its  lines, 
upon  the  ground  that  the  public  conven- 
ience demands  such  a  schedule,  is  not  with- 
in the  limits  of  the  judicial  power,  and  is 
totally  inconsistent  with  the  power  to  regu- 
late the  management  of  the  street  railway 
in  this  respect,  which  is  ultimately  vested 
by  Haw.  Rev.  Laws,  S  843,  and  Session 
Laws  1905,  act  No.  78,  in  the  executive  au- 
thorities. 

[BkL  Note.— For  other  oases,  see  Constitution- 
al Law.  Deo.  Die  {  72.*] 

[No.  412.] 

Argued  and  submitted  November  6,   1008. 
Decided  November  30,  1908. 

APPEAL  from  the  Supreme  Court  of  tha 
Territory  of  Hawaii  to  review  a  decree 
which  affirmed  a  decree  of  the  Circuit  Court 
of  the  First  Judicial  Circuit,  in  that  terri- 
tory, enjoining  a  street  railway  company 


•For  other  oases  see  aame  topic  ft  8  humbbb  In  Dec.  4  Am.  Digs.  1907  to  date,  4  Rep'r  Indexes 
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from  redticing  its  service  on  certain  of  its 
lines.    Reversed. 

See  same  case  below,  18  Haw.  653. 

The  facts  are  stated  in  the  opinion. 

Messrs.  David  Ii.  Withington,  A.  B. 
Browne,  Alex.  Britton,  W.  R.  Castle,  and 
A.  Perry  for  appellant. 

Messrs.  Charles  B.  Hemenway  for  ap- 

ao 

?  *Mr.  Justice  Moody  delivered  the  opinion 
of  the  court: 

The  appellant^  hereafter  called  the  transit 
company,  was  incorporated  by  a  law  of  the 

OD  territory    of    Hawaii.      Revised    Laws    of 

?  Hawaii,  chap.  66,  §§  835  to  871.  *^The  corpo- 
ration was  granted  the  right  to  construct 
and  operate  a  street  railway  for  a  term  of 
thirty  years  in  the  district  of  Honolulu. 
The  character  of  the  construction  was,  in 
part,  expressly  prescribed  by  the  statute, 
and,  in  some  det(EiilB,  left  to  be  determined 
by  the  transit  company,  subject  to  the  ap- 
proval of  the  superintendent  of  public 
works.     Section  841   enacted  that-^ 

"The  said  association  •  .  .  shall  at 
all  times  maintain  a  sufficient  number  of 
ears  to  be  used  upon  said  railway  for  the 
carriage  of  passengers  as  public  convenience 
may  require,  and  such  other  cars  designed 
for  the  carriage  of  maihi,  parcels,  and  goods 
as  they  may  deem  necessary .'* 

It  was  provided  that,  after  paying  from 
the  income  certain  charges,  including  a 
dividend  of  8  per  cent  on  the  stock,  the  ex- 
cess of  the  income  should  be  divided  equally 
between  the  territory  and  the  stockholders, 
and  that  'Hhe  entire  plant,  operation,  books, 
and  accounts  .  .  .  shall,  from  time  to 
time,  be  subject  to  the  inspection  of  the 
superintendent  of  public  works."  Section 
868.  In  certain  parts  of  the  field  of  opera- 
tion a  maximum  rate  of  fare  was  estab- 
lished by  the  statute,  and  in  certain  other 
parts  it  was  left  to  the  transit  company  to 
fix,  subject  to  the  approval  of  the  governor. 
It  was  provided  by  §  843,  paragraph  4, 
that— 

''The  said  association  .  .  •  shall  make 
reasonable  and  just  regulations  with  the 
consent  and  approval  of  the  governor  re- 
garding the  maintenance  and  operation  of 
said  railway  on  and  through  said  streets 
and  roads;  and  the  said  association  .  .  . 
failing  to  make  such  rules  and  regulations, 
the  superintendent  of  public  works,  with  the 
approval  of  the  governor,  may  make  them. 
All  rules  and  regulations  may  be  changed 
from  time  to  time  as  the  public  interests 
may  demand,  at  the  discretion  of  the 
governor." 

The  railway  was  constructed  and  its  oper- 
ation was  in  progress.  On  certain  streets 
of  its  line  the  transit  company   had   been 


running  ears  at  intervals  of  ten  minntea. 
It  proposed  to  discontinue  this  schedule  andoo 
established  one  with*somewhat  longer  inter*? 
vals,  and  had  applied  to  the  superintendent 
of  public  works  for  permission  to  lay  the 
switches  necessary  to  put  the  proposed 
schedule  into  convenient  operation.  There- 
upon the  territory,  on  the  relation  of  its 
attorney  general,  brought,  in  one  of  the 
circuit  courts  of  the  territory,  a  suit  in 
equity,  in  which  an  injunction  was  sought 
to  prevent  the  company  from  miming  the 
cars  in  question  at  less  frequent  intervals 
than  ten  minutes.  In  the  bill  it  was  al- 
leged that  the  convenience  of  the  public  re- 
quired that  the  ten-minute  schedule  should 
be  maintained  and  continued.  The  respond- 
ent answered,  issue  was  joined  by  repli- 
cation, evidence  was  taken,  and  the  ooixrt 
found  as  a  fact  that  the  public  convenience 
required  the  maintenance  of  the  ten-minute 
schedule.  An  injunction  against  the  change 
was  accordingly  granted.  Upon  appeal  to 
the  supreme  court  of  the  territory,  the  judg. 
ment  of  the  lower  court  was  affirmed,  and 
findings  of  fact  made,  including  the  finding 
that  the  public  convenience  required  the  con- 
tinuance of  the  ten-minute  schedule.  The 
transit  company  then  appealed  here,  upon 
the  ground,  which  is  well  taken,  that  the 
amoimt  in  controversy  was  more  than 
$5,000. 

The  dispute  between  the  parties  is  wheth- 
er the  courts  of  the  territory  had  jurisdio- 
tion  in  equity  to  issue  the  injunction.  The 
transit  company  contends  that  no  such 
jurisdiction  existed,  and,  in  the  alternative, 
that,  if  there  was  jurisdiction  in  the  courts 
over  the  subject^  it  could  only  be  exercised 
by  mandamus.  We  think  it  unnecessary  to 
consider  the  latter  proposition,  and  confine 
ourselves  to  a  consideration  of  the  broad 
question  whether  the  court  had  power,  by 
any  form  of  proceedings,  thus  to  regulate 
and  control  the  operations  of  the  company. 
The  courts  below  based  the  right  to  issue 
the  injunction  upon  §  841,  correctly  in* 
terpreting  that  section  as  imposing  the 
general  duty  upon  the  transit  company  to 
operate  as  well  as  to  maintain  such  cars  as 
the  public  convenience  requires.  The  aeo- 
tion,  however,  is  not  a  specific  direction  to 
keep  in  force  on  the  streets  covered  by  the$ 
order»of  the  court  a  defined  schedule,  withf 
cars  running  at  named  intervals,  and  the 
right  of  a  court  to  enforce  by  injunction  or 
mandamus  such  a  schedule  need  not  be  con- 
sidered. But  the  action  of  the  court  below 
went  much  farther  than  this,  and  farther 
than  is  warranted  by  any  decision  which  has 
been  called  to  our  attention.  In  the  absence 
of  a  more  specific  and  well-defined  duty  than 
that  of  running  a  sufficient  number  of  cars 
to  meet  the  public  convenience^  the  oourt»  ia 
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this  case,  inquired  and  determined,  as  mat- 
ter of  fact,  what  schedule  the  public  con- 
venience demanded  on  particular  streets, 
■and  then,  in  substance  and  effect,  compelled 
a  compliance  with  that  schedule.  And  this 
was  done,  though,  as  will  be  shown,  the  full 
power  to  regulate  the  management  of  the 
railway  in  this  respect  was  vested  by  the 
statute  in  the  executive  authorities.  In 
form  the  order  of  the  court  was  a  mere  pro- 
hibition against  a  change  of  an  existing 
schedule;  but  its  substantial  effect  was  to 
direct  the  transit  company  to  operate  its 
cars  upon  a  schedule  found  to  be  required 
by  the  public  convenience.  The  effect  of  the 
•order  is  not  changed  by  the  fact  that  the 
schedule  enforced  by  the  order  of  the  court 
is  that  upon  which  the  transit  company  was 
then  running  its  cars.  The  order  of  the 
court  was  not  founded  upon  the  considera- 
Ation  that  the  schedule  was  the  one  existr 
ing,  although  that  was  taken  into  account; 
but  upon  the  fact  that  it  was  the  one  which 
the  public  convenience  required.  The  ques- 
tion to  be  determined  is  whether  a  court,  not 
invested  with  special  statutory  authority, 
nor  having  the  property  in  its  control  by 
receivership,  may,  solely,  by  virtue  of  its 
^neral  judicial  powers,  control  to  such  an 
extent  and  in  such  detail  the  business  of  a 
transportation  corporation.  The  question 
can  be  resolved  by  well-settled  principles 
applicable  to  the  subject.  At  the  threshold 
the  distinction  between  the  case  at  bar  and 
those  eases  where  there  is  an  enforcement 
of  a  specific  and  clearly-defined  legal  duty 
must  be  observed.  This  distinction  was 
drawn  and  acted  upon  in  the  ease  of  North- 
em  P.  R.  Co.  V.  Washington  Territory,  142 
U.  S.  492,  36  L.  ed.  1092,  12  Sup.  Ct.  Rep. 
'S  283.  In  that  case  it  apx)eared  that  the  rail- 
$  road*company  was  incorporated  by  an  act  of 
Congress,  with  power  to  construct  and  oper- 
ate a  railroad  from  Lake  Superior  to  Puget 
sound,  with  a  branch  to  Portland.  The 
charter  directed  that  the  railroad  should  be 
constructed  "with  all  the  necessary  .  .  . 
stations."  The  territory  of  Washington 
filed  in  the  territorial  court  a  petition  for 
mandamus  to  compel  the  railroad  company 
to  erect  and  maintain  a  station  at  Yakima 
•city,  and  to  stop  its  trains  at  that  point. 
The  petition  alleged,  and  the  jury  found, 
facts  which  warranted  the  inference  that  a 
station  at  Yakima  city  was  desirable  and 
necessary  for  the  proper  accommodation  of 
traffic.  Thereupon  a  writ  of  mandamus  is- 
«aed  as  prayed  for,  and,  upon  appeal,  the 
judgment  was  affirmed  by  the  supreme  court 
of  the  territory.  Upon  writ  of  error  this 
-court  reversed  the  judgment.  In  the  opinion 
of  the  court,  delivered  by  Mr.  Justice  Gray, 
it  was  said:  "A  writ  of  mandamus  to  com- 
pel a  railroad  corporation  to  do  a  particular 


act  in  constructing  its  road  or  buildings,  or 
in  running  its  trains,  can  be  issued  only 
when  there  is  a  specific  legal  duty  on  its 
part  to  do  that  act,  and  clear  proof  of  a 
breach  of  that  duty."  And  the  charter 
direction,  that  the  railroad  should  construct 
all  necessary  stations,  was  described  as 
'^ut  a  general  expression  of  what  would  be 
otherwise  implied  by  law,"  and  as  not  to 
"be  construed  as  imposing  any  specific  duty 
or  as  controlling  the  discretion  in  these 
respects  of  a  corporation  intrusted  with 
such  large  discretionary  powers  upon  the 
more  important  questions  of  the  course  and 
the  termini  of  its  road."  (P.  600.)  Ao- 
cordingly  it  was  held  that  the  determina- 
tion of  the  directors  with  regard  to  the 
number,  place,  and  size  of  the  station,  hav- 
ing regard  to  the  public  convenience  as  well 
as  the  pecuniary  interests  of  the  corpora- 
tion, could  not  be  controlled  by  the  courts 
by  writ  of  mandamus.  And  see  People  ex 
rel.  Linton  v.  Brooklyn  Heights  R.  Co.  172 
N.  Y.  90,  64  N.  E.  788. 

The  business  conducted  by  the  transit 
company  is  not  purely  private.  It  is  of  that 
class  so  affected  by  a  public  interest  that 
it  is  subject,  within  constitutional  limitSy^ 
to  the  governmental  power  of  regulation,  a 
This  power  of  regulation* may  be  exercised* 
to  control,  among  other  things,  the  time  of 
the  running  of  cars.  It  is  a  power  legis- 
lative in  its  character,  and  may  be  exer- 
cised directly  by  the  legislature  itself.  But 
the  legislature  may  delegate  to  an  ad- 
ministrative body  the  execution  in  detail  of 
the  legislative  power  of  regulation.  Reagan 
V.  Farmers'  Loan  ft  T.  Co.  164  U.  S.  362, 
393,  394,  38  L.  ed.  1014,  1022,  4  Inters. 
Com.  Rep.  560,  14  Sup.  Ct  Rep.  1047; 
Interstate  Commerce  Commission  ▼.  Cin- 
cinnati, N.  O.  &  T.  P.  R.  Co.  167  U.  a  479, 
494,  42  L.  ed.  243,  251,  17  Sup.  Ct.  Rep. 
896.  We  need  not  consider  whether  that 
legislative  power  may  be  conferred  upon  the 
courts  of  the  territory,  as  it  may  be  upon 
the  courts  of  a  state,  so  far  as  the  Federal 
Constitution  is  concerned.  Prentis  v.  Atlan- 
tic Coast  Line  Co.,  211  U.  S.  210,  53  L.  ed. 
— ,  29  Sup.  Ct  Rep.  67.  In  this  case  the  leg- 
islative power  of  regulation  was  not  intrust- 
ed to  the  courts.  On  the  contrary,  it  was 
clearly  vested,  by  S  843,  in  the  governor  and 
the  superintendent  of  public  works.  By  that 
section  the  transit  company  was  itself  given 
authority,  in  the  first  instance,  with  the 
approval  of  the  governor,  to  make  reason- 
able and  just  regulations  regarding  the 
maintenance  and  operation  of  the  railway 
through  the  streets.  The  operation  of  a 
railway  consists  very  largely  in  the  run- 
ning of  cars,  and  the  right  of  the  transit 
company,  to  regulate,  in  the  first  instance, 
the  operation  of  its  railway,  clearly  includes 
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the  power  to  decide  upon  time  sehedoles. 
But  the  company  caimot  finally  determine, 
as  it  chooses,  the  manner  of  operating  its 
road  in  respect  of  the  time,  speed,  and 
frequency  of  its  cars.  Its  primaiy  duty  is 
to  operate  a  suiBcient  number  of  cars  to 
meet  the  public  eonvenienoe.  This  duty 
would  rest  upon  the  company,  even  if  it 
were  not  expressed,  as  it  Is,  in  S  841.  If  the 
company  itself  complies  with  its  duty  by 
just  and  reasonable  regulations  of  its  own, 
it  is  enough.  If  the  company  fails  in  the 
performance  of  the  duty,  its  performance  is 
secured  in  the  manner  pointed  out  in  the 
latter  part  of  §  848.  The  superintendent  of 
public  works  may  make,  with  the  approval 
of  the  governor,  just  and  reasonable  regula- 
tions, and  they  may  be  changed  from  time 
to  time,  as  the  public  interest  may  demand, 
S  at  the  discretion  of  the  governor.  Moreover, 
?bj  an*amendment  of  the  charter  (act  78, 
Session  Laws  1906),  the  superintendent  of 
public  works  may  prescribe  the  speed  of 
cars.  The  precise  function,  therefore,  which 
was  exercised  by  the  courts  below,  is,  by  the 
statute,  confided  primarily  to  the  transit 
company,  and  ultimately  to  the  discretion  of 
the  governor  and  superintendent  of  public 
works.  The  courts  have  no  right  to  intrude 
upon  this  function,  and  subject  the  com- 
pany to  a  species  of  regulation  which  the 
statute  does  not  contemplate.  If  tfie  courts 
were  held  to  have  the  powers  which  were 
assumed  in  this  ease  it  would  lead  to  great 
embarrassment  in  the  operation  of  the  rail- 
way, and  perhaps  to  distressing  conflict. 
Can  it  be  that  the  courts  can  dictate  the 
frequency  of  the  running  of  the  cars,  and 
the  superintendent  of  public  works  their 
speed?  If  so,  the  lot  of  the  company  ia 
indeed  a  hard  one.  The  two  incidents  of 
operation  are  not  only  related,  but  in- 
separable. The  authority  which  controls  the 
one  must  control  the  other,  or  operation  be- 
comes impossible.  Suppose,  again,  that  the 
courts,  upon  hearing  evidence,  should  be  of 
opinion  that  one  schedule  is  required  for 
the  public  convenience,  and  the  governor  and 
superintendent  of  public  works  should  be  of 
opinion  that  another  schedule  would  better 
subserve  that  convenience,  which  order  must 
the  company  obeyT  Must  it  choose  between 
the  liability  to  punishment  for  contempt  for 
disobeying  the  order  of  the  court,  and  the 
liability  to  forfeiture  of  its  franchise  for 
failing  to  obey  the  order  of  the  governor  and 
g  superintendent  of  public  works  Tf  These  and  I 
f  other  like  situations,  which  easily  might*be 

tSec  870.  •^^^Hienever  the  said  associa- 
tion or  any  corporation  which  may  have 
been  duly  organized  under  the  laws  of  this 
territory  for  the  purpose  of  constructing, 
operating,  and  maintaining  the  lines  of 
railway  mentioned  in  this  chapter,  and  as 


imagined^  are  signal  illustrations  of  the  im- 
portance of  observing  the  boundaries  ba- 
tween  the  judicial  and  legislative  field,  and 
of  the  confusion  and  injury  which  would 
foUow  from  the  failure  to  respect  those 
boundaries.  Nothing  is  decided  as  to  the 
power  of  the  courts  to  review  the  action  of 
the  superintendent  or  governor. 

In  our  opinion,  the  injunction  which  waa 
issued  in  this  case,  constituting  in  substanco 
a  regulation  of  the  operation  of  the  railway^ 
was,  in  the  first  place,  not  within  the  limits 
of  the  judicial  power,  and,  in  the  second 
place,  totally  inconsistent  with  the  power 
of  regulation  vested  unmistakably  by  tho 
legislature  in  the  executive  authorities. 

Decree  reversed. 

The  Ohzd  JusncB  dissents. 
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CHARLES  T.  WILDER,!  Tax  Assessor  and 

Collector  of  the  First  Taxation  Division 

of  the  Territory  of  Hawaii,  Plflf.  in  Err^ 

V. 

INTER-ISLAND    STEAM     NAVIGATION 
COMPANY,   LIMITED. 

EZXHFnOITB  (i  48*)— SlAlCSN'S  WAOsa— 
ATTACHMElfT  AITBB  JUDOMKNT^-SUPPLB* 
XXEfTABT  PBOCKBDIITOB. 

Seamen's  wages  are  protected  from  sei* 
sure  after  judgment  by  attachment  or  pro* 
ceedings  in  aid  of  execution  by  the  provi> 
sions  of  U.  a  Rev.  Stat  §  4630,  U.  & 
Comp.  Stat  1901,  p.  3082,  that  no  wages 
due  or  accruing  to  any  seaman  shall  be 
subject  to  attachment  or  arrestment  from 
any  court,  and  declaring  that  payment  of 
wages  to  seamen  shall  be  valid  notwith- 
standing any  previous  sale  or  assignment 
or  any  attachment,  encumbrance,  or  arrest- 
ment, and  that  no  assignment  or  sale  of 
wages,  made  prior  to  the  accruing  thereof, 
shall  be  binding,  except  certain  authorised 
advance  securities,  when  construed  in  the 
light  of  other  provisions  of  the  same  title, 
enacted  to  secure  to  the  seaman  his  remedy 
in  admiralty  for  the  recovery  of  his  wages 
by  condemnation  of  the  ship. 

nsd.  Note.— For  other  eases,  see  flxempUoBS, 
Cent  Dig.  70;    Deo.  Di«.  fi  48.»1 

[No.  30.] 

Submitted  October  22,  1908.    Decided  No- 
vember 30,  1008.  c 


•tSubsUtuted    as    a    party    in    place    of? 
James  L.  Holt 


by  this  chapter  provided,  refuses  to  do  or 
fails  to  do  or  penorm  or  carry  out  or  com- 
ply with  any  act  matter,  or  thing  requisite 
or  required  to  be  done  under  the  provisions 
of  tms  chapter,  and  shall  continue  so  to 
refuse  or  fail  to  do  or  perform  ar  carry 


•For  other  cases  see  seme  topic  4  8  mumbbb  In  Deo.  4  Am.  Digs.  1907  to  date,  A  Rep'r  Indozes 
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IN  ERROR  to  the  Supreme  Court  of  the 
Territory  of  Hawaii  to  review  a  Judg- 
ment which  reversed  a  judgment  of  the  Die- 
triet  Court  of  Honolulu,  Oahu  County,  in 
that  territory,  attaching  seamen's  wages 
after  judgment.     Affirmed. 

See  same  case  below,  17  Haw.  416. 
The  facts  are  stated  in  the  opinion. 
Messrs.    Charles    R.    Hemenway    and 
Mason  F.  Prosser  for  plaintiff  in  error. 
Messrs.    A.    Lewis,    Jr.,    and    Smith    ft 
^  Lewis  for  defendant  in  error. 

I 

•   •Mr.   Justice   Day  delivered   the  opinion 

of  the  court: 
^  This  case  is  one  of  a  number  of  similar 
f  cases  arising  within*the  territory  of  Hawaii, 
and  is  brought  here  for  the  purpose  of  set- 
tling the  liability  of  seamen's  wages  to 
seizure  after  judgment  by  attachment  or 
proceedings  in  aid  of  execution.  The  Inter- 
Island  Steam  Navigation  Company,  defend- 
ant in  error,  was  directed  by  order  and  judg- 
ment of  the  district  magistrate  of  Honolulu 
to  pay  into  court,  on  account  of  a  judgment 
rendered  in  favor  of  plaintiff  in  error, 
against  one  A.  Tullet,  the  sum  of  $65. 
Toilet  is  a  seaman,  being  master  of  the 
steamer  Keauhou,  plying  between  ports 
within  the  territory.  The  sum  of  $66  was 
due  to  Tullet  from  the  Inter-Island  Steam 
Navigation  Company  for  wages  for  the 
months  of  January  and  February,  1906. 
The  judgment  was  recovered  against  Tullet 
on  September  6,  1905,  for  the  sum  of 
$120.38  and  costs.  An  execution  was  issued 
thereon  and  returned  unsatisfied.  Upon  af- 
fidavit being  filed  an  order  was  issued  at- 
taching the  stun  of  $66,  due  in  manner 
aforesaid  from  the  navigation  company  to 
Toilet.  The  navigation  company  filed  an 
answer  setting  forth  that  Tullet  was  an 
American  seaman  in  the  employ  of  the  com- 
pany, and  that  the  money  attached  was  due 
to  Tullet  as  wages,  and,  under  S  4536  of  the 
Revised  SUtutes  of  the  United  States  (U. 
S.  Comp.  Stat.  1901,  p.  3082),  the  same  were 
not  subject  to  arrestment  nor  attachment, 
and  that  the  territorial  court  had  no  juris- 
diction in  the  premises.  The  lower  court 
held  that  the  wages  could  be  attached  in 
this  manner.  This  judgment  was  reversed 
in  the  supreme  court  of  Hawaii. 

The  laws  of  Hawaii  regulating  attach- 
ments in  cases  such  as  are  now  under  con- 
sideration   authorize    proceedings    supple- 
mentary to  execution,  as  follows: 
''Sec  2118.    Attachment  of  debts,  order.— 


It  shall  be  lawful  for  a  judge  of  any  ooort 
upon  the  eto  parte  application  of  such  judg- 
ment creditor,  either  before  or  after  audi 
oral  examination,  and  upon  affidavit  by  the 
judgment  creditor  or  his  attorney,  stating 
that  judgment  has  been  recovered,  and  that 
it  is  still  unsatisfied,  and  to  what  amount^ 
and  that  any  other  person  is  indebted  to  the 
judgment  debtor  and  is  within  the  juris- 
diction, to  order  that  all  debts  owing  or  ao-  ^ 
cfuing  from  such  third  person  T(  hereinafter  S^ 
called  the  'garnishee')  to  the  judgment 
debtor  shall  be  attached  to  answer  the  judg- 
ment debt;  and  by  the  same  or  any  subse- 
quent order  it  may  be  ordered  that  the 
garnishee  shall  appear  before  the  judge  to 
show  cause  why  he  should  not  pay  the  judg* 
ment  creditor  the  debt  due  from  him  to  the 
judgment  debtor,  or  so  much  thereof  as 
may  be  sufficient  to  satisfy  the  judgment 
debt;  provided  that  the  judge  may,  in  his 
discretion,  refuse  to  interfere  when,  from 
the  smallness  of  the  amount  to  be  recovered, 
or  of  the  debt  sought  to  be  attached,  or 
otherwise,  the  remedy  sought  would  bo 
worthless  or  vexatious." 

It  was  under  this  section  of  the  Hawaiian 
statute  that  the  order  was  made  for  the 
payment  of  the  judgment  out  of  the  wages 
due  to  TnUet,  and  the  question  for  decision 
in  this  case  is:  Can  such  an  order  be  made 
consistently  with  the  maritime  law  as  de- 
clared in  the  Revised  Statutes  of  the  United 
States?  The  seetion  of  the  statute  con- 
strued in  the  supreme  court  of  Hawaii  ia 
4636,  which  provides: 

"No  wages  due  or  accruing  to  any  seaman 
or  apprentice  shall  be  subject  to  attachment 
or  arrestment  from  any  court;  and  every 
payment  of  wages  to  a  seaman  or  apprentice 
shall  be  valid  in  law,  notwithstanding  any 
previous  sale  or  assignment  of  wages,  or  of 
any  attachment,  encumbrance,  or  arrestment 
thereon;  and  no  assignment  or  sale  of 
wages,  or  salvage,  made  prior  to  the  accru- 
ing thereof,  shall  bind  the  party  making  tha 
same,  except  such  advance  securities  as  are 
authorized  by  this  title." 

This  section  was  first  enacted  into  the 
statutes  of  the  United  SUtes  in  1872,  and 
was  S  61  of  the  act  of  June  7,  1872,  entitled 
"An  Act  to  Authorize  the  Appointment  of 
Shipping  Commissioners  by  the  Several  Cir- 
cuit Courts  of  the  United  States,  to  Super- 
intend the  Shipping  and  Discharge  of  Sea- 
men Engaged  in  Merchant  Ships  Belonging 
to  the  United  States,  and  for  the  Further 
Protection  of  Seamen."    17  Stat  at  L.  262, 


out  or  comply  therewith,  after  due  notice 
by  the  superintendent  of  public  works  to 
comply  thierewith,  the  superintendent  of 
public  works  shall,  with  the  consent  of  the 
goremnor,   cause  proceedings   to   be   insti- 


tuted before  the  proper  tribunal  to  hava 
the  franchise  granted  by  thia  chapter  and 
aU  rights  and  privilM»s  granted  hereunder^ 
forfeited  and  declared  null  and  void." 
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£76,  chap.  322,  U.  S.  Comp.  Stat  1901,  p. 
3082.  It  afterwards  became,  in  the  revi- 
sion of  1874,  §  4536  of  the  Revised  Statutes. 
This  section  appears  to  have  been  copied 

^  from  §  233  of  17  and  18  Victoria,  chap.  104, 

2  which  act  provides: 

•  *"No  wages  due  or  accruing  to  any  seaman 
or  apprentice  shall  be  subject  to  attachment 
or  arrestment  from  any  court;  and  every 
payment  of  wages  to  a  seaman  or  apprentice 
shall  be  valid  in  law,  notwithstanding  any 
previous  sale  or  assignment  of  such  wages, 
or  of  any  attachment,  encumbrance,  or  ar- 
restment thereon ;  and  no  assignment  or  sale 
of  such  wages,  or  of  salvage,  made  prior  to 
the  accruing  thereof,  shall  bind  the  party 
making  the  same,  and  no  power  of  attorney 
or  authority  for  the  receipt  of  any  such 
wages  or  salvage  shall  be  irrevocable." 

We  have  been  unable  to  discover  any 
English  case  construing  this  statute,  and 
none  has  been  called  to  our  attention.  In 
l^faclachlan  on  Merchant  Shipping,  4th  ed., 
231,  that  author  states  the  effect  of  the  stat- 
ute to  be  to  except  seaman's  wages  from 
liability  to  attachment  by  a  judgment  cred- 
itor, as  payment  of  such  wages  is  valid,  not- 
withstanding any  previous  sale  or  assign- 
ment thereof,  or  any  attachment,  encum- 
brance, or  arrestment  thereon.  In  this  coun- 
try the  cases,  state  and  Federal,  in  which 
this  statute  has  been  under  consideration, 
are  not  in  accord.  In  Telles  v.  Lynde,  47 
Fed.  912,  and  The  Queen,  93  Fed.  834,  the 
district  court  in  the  ninth  circuit  reached 
the  conclusion  that  the  statute  did  not  pre- 
vent the  seizure  of  seamen's  wages  after 
judgment  upon  proceedings  in  aid  of  execu- 
tion, although  the  seamen's  wages  were  not 
liable  to  attachment  in  advance  of  judg- 
ment. 

The  question  was  very  fully  considered  by 
Judge  Benedict  in  the  case  of  McCarty  v. 
The  City  of  New  Bedford,  4  Fed.  818.  In 
that  case  Judge  Benedict  held  the  view  that 
t^e  statute  of  Victoria  17  and  18,  above 
cited,  was  but  declaratory  of  the  law  of 
England  as  it  theretofore  existed,  and  that, 
in  view  of  the  remedies  given  in  the  United 
States  courts  in  admiralty,  and  the  provi- 
sions of  the  Federal  statutes  enacted  in  ref- 
erence to  the  recovery  and  protection  of  the 
wages  of  seamen,  there  was  no  jurisdiction 
^  in  the  state  courts  to  garnishee  the  wages 
^  of  seamen  at  the  instance  of  a  creditor. 

•  'With  Judge  Benedict's  opinion  before  him, 
Iklr.  Justice  Gray,  then  of  the  supreme  ju- 
dicial court  of  Massachusetts,  in  the  case  of 
Eddy  V.  O'Hara,  132  Mass.  56,  said  that  the 
court,  although  recognizing  the  elaborate 
and  forcible  argument  of  Judge  Benedict, 
bad  not  been  able  to  satisfy  itself  that  such 
an  exemption  from  attachment  had  even  been 
recognized,  except  as  created  or  limited  by 


express  statates  or  ordinances.  The  learned 
justice  conceded  that  a  determination  of 
that  question  was  not  necessary  to  the  de- 
cision then  made,  because  the  court  held 
that  the  trustee  in  foreign  attachment,  bar- 
ing been  compelled  by  process  from  the  ad- 
miralty court  to  pay  the  amount  of  wages, 
could  not  be  charged  again  for  the  same 
sum.  In  the  subsequent  case  of  White  ▼• 
Dunn,  134  Mass.  271,  the  question  was  di- 
rectly presented,  and  the  former  opinion  of 
Mr.  Justice  Gray,  in  132  Iklass.  56,  was  ap- 
proved; and  it  was  held  that  the  wages  of 
seamen  engaged  in  the  coastwise  trade  (th» 
act  of  1874,  18  Stat,  at  L.  64,  chap.  260, 
U.  S.  Comp.  Stat.  1901,  p.  3064,  being  con- 
strued to  exempt  coastwise-trading  vessels- 
from  the  provisions  of  the  act  of  18729. 
which  included  what  is  now  §  4536)  are  sub- 
ject to  attachment  by  the  trustee  process* 
The  court  expressed  regret  at  its  inability 
to  agree  with  the  district  court  of  the  Unit- 
ed States  for  the  southern  district  of  New 
York,  evidently  referring  to  Judge  Bene- 
dict's opinion  above  cited,  and  expressed  the 
opinion  that  no  practical  injustice  would 
grow  out  of  the  conflict,  as  the  supreme 
judicial  court  of  Massachusetts  had  recently 
held,  in  Eddy  v.  O'Hara,  supra,  that  where 
the  wages  of  seamen  had  been  obliged  to  be 
paid  by  a  decree  in  admiralty,  a  party  could 
not  again  be  charged  under  attachment  pro- 
ceedings, and  the  court  expressed  the  opinion 
that,  as  the  wages  were  paid  upon  the  judg- 
ment upon  which  trustee  process  had  issued 
a  court  of  admiralty  of  the  United  States 
would  not  compel  the  owners  to  pay  a  sec- 
ond time. 

In  the  case  of  The  City  of  New  Bedford^ 
20  Fed.  57,  Judge  Brown,  sitting  in  ad- 
miralty in  the  southern  district  of  New^ 
York,  adhered  to  the  views  expressed  bj^ 
Judge  Benedict  in  McCarty  v.  The  City  of* 
New  Bedford,  supra,  notwithstanding  the 
decision  in  Eddy  v.  O'Hara,  supra,  but  held 
that  a  compulsory  payment  under  garnishee 
process  in  Massachusetts,  under  principles 
of  comity,  should  be  recognized  in  the  ad- 
miralty court.  In  Ross  v.  Bourne,  14  Fed. 
858,  Judge  Nelson,  sitting  in  the  United 
States  district  court  in  Massachusetts,  held 
that  a  suit  at  law  against  a  seaman,  wherein 
his  wages  had  been  attached  by  a  trustee 
process,  but  not  yet  paid,  would  not  bar  the 
seaman's  recovery  of  the  whole  wages  by  a 
suit  in  admiralty.  Upon  appeal  to  the  cir- 
cuit court  of  the  same  ease  (17  Fed.  703), 
Judge  Lowell  said  that  "he  did  not  dissent" 
from  the  learned  opinion  of  Mr.  Justice 
Gray,  in  Eddy  v.  O'Hara,  supra,  but  held 
that  such  an  attachment  proceeding  should 
be  respected  out  of  comity  only,  and  that 
comity  did  not  require  actions  in  favor  of 
seamen  in  admiralty  to  be  hung  up  to  wait 
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the  dOatory  prooeedingi  of  an  attachment 
■nit  at  oommon  law. 

From  this  conflict  of  Tiews  upon  the  suh- 
Ject  we  turn  to  the  consideration  of  the  sec- 
tion (4536)  itself.  We  may  premise  that 
BO  contention  was  made  in  the  supreme 
court  of  Hawaii,  or  in  the  assignments  of 
error  or  argument  in  this  court,  that  §  4636 
was  inapplicable  because  the  steamship  com- 
pany was  engaged  wholly  in  the  coastwise 
trade.  This  remoTes  any  question  on  that 
subject  from  the  case  and  renders  it  unnec- 
essary to  decide  whether  the  act  of  1874,  18 
Stat,  at  L.  64,  chap.  260,  U.  S.  Comp. 
Stat.  1901,  p.  3064,  had  the  effect  to  repeal 
§  4536,  so  far  as  vessels  thus  engaged  are 
concerned.  In  the  first  clause  of  §  4536  it 
is  provided  that  no  wages  due  or  accruing 
to  any  seaman  shall  be  subject  to  attach- 
ment or  arrestment  from  any  court;  and  it 
is  the  contention  of  the  plaintiff  in  error 
that  the  words  ''attachment"  or  "arrest- 
ment" only  forbid  such  proceedings  before 
judgment,  but  do  not  protect  such  wages 
from  proceedings  in  attachment  after  judg- 
ment. Undoubtedly  the  word  "attachment," 
as  ordinarily  understood  in  American  law, 
has  reference  to  a  writ  the  object  of  which  is 
^to  hold  property  to  abide  the  order  of  the 
J  court  for  the  payment  of  a  judgment  in  the 
•  event^tbe  debt  shall  be  established.  And  as 
Mr.  Justice  Alvey  says,  in  delivering  the 
opinion  of  the  supreme  court  of  Maryland 
(Thomson  v.  Baltimore  &  S.  Steam  Co.  33 
Md.  318) : 

"An  attachment  has  but  few  of  the  attri- 
butes of  an  execution;  the  execution  con- 
templated by  the  statute  being  the  judicial 
process  for  obtaining  the  debt  or  damages 
recovered  by  judgment,  and  final  in  its  char- 
acter, while  the  attachment  is  but  mesne 
process,  liable  at  any  time  to  be  dissolved, 
and  the  judgment  upon  which  may  or  may 
not  affect  the  property  seized. 

"Arrestment,"  a  word  derived  from  the 
English  statute,  is  a  word  of  Scotch  origin, 
and  derived  from  the  Scottish  law,  and  thus 
defined  by  Bouvier: 

"The  order  of  a  judge,  by  which  he  who  is 
debtor  in  a  movable  obligation  to  the  arrest- 
or's  debtor  is  prohibited  to  make  payment 
or  delivery  till  the  debt  due  to  the  arrester 
be  paid  or  secured.  Erskine,  Inst  3,  6,  1 ;  1, 
2,  12.  Where  arrestment  proceeds  on  a  de- 
pending action  it  may  be  loosed  by  the  com- 
mon debtor's  giving  security  to  the  arrestor 
for  his  debt,  in  the  event  it  shall  be  found 
due." 

And  in  the  Century  dictionary  it  is  de- 
fined to  be: 

"A  process  by  which  a  creditor  may  at- 
tach money  or  movable  property  which  a 
third  person  holds  for  behoof  of  his  debtor. 


It  bears  a  general  resemblance  to  foreign 
attachment  by  the  custom  of  London." 

Neither  of  the  words  used  in  the  statuta, 
"attachment"  or  "arrestment,"  considered 
literally,  has  reference  to  executions  or  pro- 
ceedings in  aid  of  execution  to  subject  prop- 
erty to  the  payment  of  judgments,  but  re- 
fers, as  we  have  seen,  to  the  process  of  hold- 
ing property  to  abide  the  judgment.  But 
we  are  of  opinion  that  this  statute  is  not  to 
be  too  narrowly  construed,  but  rather  to  be 
liberally  interpreted  with  a  view  to  effect- 
ing the  protection  intended  to  be  extended  to 
a  class  of  persons  whose  improvidence  and 
prodigality  have  led  to  legislative  provi- 
sions in  their  favor,  and  which  has  made^ 
them, "^ as  Mr.  Justice  Story  declared,  "the? 
wards  of  the  admiralty."  Harden  v.  Gor- 
don, 2  Mason,  541,  Fed.  Cas.  No.  6,047. 

We  think,  too,  that  the  section  is  to  be 
construed  in  the  light  of  and  in  connection 
with  the  other  provisions  of  the  title  of 
which  it  is  a  part.  And  we  may  notice  that» 
after  providing  against  attachment  or  arrest- 
ment of  wages,  this  very  section  goes  on  to 
enact  that  payment  of  wages  to  seamen 
shall  be  valid,  notwithstanding  any  previous 
sale  or  assignment,  or  any  attachment,  en- 
cumbrance, or  arrestment  thereon;  and  that 
no  assignment  or  sale  of  wages  made  prior 
to  the  accruing  thereof  shall  bind  the  party 
making  the  same,  except  such  advance  se- 
curities as  are  authorized  by  this  statute. 
When  we  look  to  the  provisions  of  the  title 
we  see  that  the  field  of  "advanced  securi- 
ties" for  which  assignment  is  authorized 
is  very  narrow  indeed.  U.  S.  Comp.  Stat. 
1901,  pp.  3079  et  seq.  It  is  made  unlaw- 
ful to  pay  any  seaman  his  wages  in  advance, 
and  an  allotment  of  his  wages  is  pennitted 
only  to  grandparents,  parents,  wives,  or 
children,  or,  under  regulations  of  the  Com- 
missioner of  Navigation,  made  with  the  ap- 
proval of  the  Secretary  of  the  Treasury,  not 
to  exceed  one  month's  wages  to  a  creditor  in 
liquidation  of  a  just  debt  for  board  or  cloth- 
ing. And  it  is  provided  that  no  allotment 
note  shall  be  valid  unless  signed  and  ap- 
proved by  the  shipping  commissioner.  This 
statute  has  been  held  a  valid  enactment 
(Patterson  v.  The  Eudora,  190  U.  S.  169, 
47  L.  ed.  1002,  23  Sup.  Ct.  Rep.  821)  as  to 
advancements. 

Section  4536  therefore  has  the  effect  of 
not  only  securing  the  wages  of  the  seaman 
from  direct  attachment  or  arrestment,  but 
further  prevents  the  assignment  or  sale  of 
his  wages,  except  in  the  limited  cases  we 
have  mentioned,  and  makes  the  payment  of 
such  wages  valid  notwithstanding  any  "at- 
tachment, encumbrance,  or  arrestment 
thereon." 

It  seems  to  be  clearly  inferable  from  these 
provisions  that  wages  which  have  thus  been 
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carefully  eonserved  to  the  seaman  were  not 
intended  to  be  subject  to  seizure  by  attach- 
^  ment,  either  before  or  after  judgment. 
^  Furthermore,  there  are  other  sections  in 
•  the  title  which  "strongly  support  the  condn- 
sion  that  it  was  not  intended  that  seamen's 
wages  should  be  seized  upon  execution  or  at- 
tachment to  collect  judgments  rendered  at 
common  law.  Section  4535  provides  that  no 
seaman  shall  forfeit  his  lien  upon  the  ship 
or  be  deprived  of  any  remedy  for  the  re- 
covery of  his  wages  by  an  agreement  other 
than  is  provided  for  by  this  title.  U.  S. 
Comp.  Stat.  1901,  p.  3082.  Section  4630 
provides  for  the  payment  of  seamen's  wages, 
one  half  at  every  port  where  such  vessel 
shall  load  or  deliver  its  cargo,  and  when 
the  voyage  is  ended  the  remainder  of  his 
wages,  as  provided  in  §  4629.  Section  4646 
provides  for  the  summons  of  the  master 
when  wages  are  unpaid  within  ten  days  to 
show  cause  why  process  should  not  issue 
against  the  vessel  according  to  the  rules  of 
courts  of  admiralty.  Section  4547  provides 
for  process  against  a  vessel  in  case  a  sea- 
man's wages  are  not  paid,  or  the  master 
does  not  show  that  the  same  are  otherwise 
"satisfied  or  forfeited,"  and  all  the  seamen 
having  like  cause  of  complaint  may  be 
joined  as  complainants  in  a  single  action. 

We  think  that  these  provisions,  read  in 
connection  with  §  4536,  necessitate  the  con- 
clusion that  it  was  intended  not  only  to 
prevent  the  seaman  from  disposing  of  his 
wages  by  assignments  or  otherwise,  but  to 
preclude  the  right  to  compel  a  forced  assign- 
ment, by  garnishee  or  other  similar  process, 
which  would  interfere  with  the  remedy  in 
admiralty  for  the  recovery  of  his  wages  by 
condemnation  of  the  ship.  These  provisions 
would  be  defeated  if  the  seaman's  wages,  to 
be  recovered  at  the  end  of  the  voyage, 
could  be  at  once  seised  by  an  execution  or 
attachment  after  judgment  in  an  action  at 
law.  The  evident  purpose  of  the  Federal 
statutes,  that  the  seaman  shall  have  his 
remedy  in  admiralty,  would  be  defeated, 
and  the  seaman,  in  many  cases,  be  turned 
ashore  with  nothing  in  his  pocket,  because 
of  judgments  seizing  his  wages,  rendered,  it 
may  be,  upon  improvident  contracts,  from 
which  it  was  the  design  and  very  purpose 
of  the  admiralty  law  to  afford  him  protec- 
tion. 
§  "Ordinarily,*'  says  Judge  Nelson,  in  Ross 
fv.  Bourne,  14*Fed.  supra,  "the  sailor's  only 
means  of  subsistence  on  shore  are  his  wages 
earned  at  sea.  If  these  may  be  stopped  by 
an  attachment  suit  the  instant  his  ship  is 
moored  to  the  wharf,  a  new  hardship  is  add- 
ed to  a  vocation  already  subject  to  its  full 
share  of  the  ills  of  life." 

We  think  that  §  4536,  construed  in  the 
light  of  the  other  provisions  of  the  same 


title,  pr«v«nti  the  Miiim  of  tha  satiiyui^ 
wages,  not  only  by  writs  of  attachment  I*- 
sned  before  judgment^  but  eocteads  the  liki 
protection  from  proceedings  in  aid  of  ezeoih 
tion,  or  writs  of  attaehmenta,  such  as  aze 
authorized  by  the  Hawaiian  statntea,  after 
judgment. 

Finding  no  error  in  the  deeision  of  the 
Supreme  Ckmrt  of  Hawaii,  the  same  Is  af* 
firmed. 


(211  U.  S.  249) 
JAMES     RUDOLPH    GARFIELD,    Secre- 
tary of  the  Interior,  Plff.  in  Err., 

T. 

UNITED     STATES     OF    AMERICA    SX 
RELATIONE  JOHN  E.  GOLDSBT. 

Ikdianb  (S  13*)— Lands. 

1.  The  fact  that  the  legal  title  to  allots 
table  Indian  lands  is  still  in  the  govern- 
ment does  not  defeat  the  jurisdiction  of  a 
court  over  a  suit  to  compel  the  Secretary 
of  the  Interior  to  undo,  as  wholly  unwar- 
ranted and  unauthorized  by  law,  his  action 
in  summarily  erasing  from  the  approved 
rolls  of  citizenship  m  the  Choctaw  and 
Chickasaw  Nations  the  name  of  one  who 
has  received  an  allotment  certificate  and 
is  in  possession  of  the  land. 

jjtBd.  Note^Fop  other  eases,  see  Dadlaas,  Deo. 

Mandamtts  (8  85*)— TV)  Contbol  Bxbcu- 
TIVB  AcnoR. 

2.  Mandamus  is  the  proper  remedv  where 
the  Secretary  of  the  Interior,  wholly  with- 
out authority  of  law,  has  summarily  erased 
from  the  approved  rolls  of  citizenship  in 
the  Choctaw  and  Chickasaw  Nations  the 
name  of  one  who  has  received  an  allotment 
certificate  and  is  in  possession  of  the  land* 

[Bd.  Note.— For  other  cases,  see  If  sndsmiis. 
Cent  Dig.  81  IH  m;    Dea  Dig.  |  K.«] 

Indians    (S    13*)  —  SuiacABii.T    BBAflino 
Naks  fbom  CmzsnaHip  Bou.. 

3.  The  Secretary  of  the  Interior  is  with- 
out authority  to  erase  from  the  approved 
rolls  of  citizenship  in  the  Choctaw  and 
Chickasaw  Nations,  wit^hout  notice  or  hear- 
ing, the  name  of  one  who  has  received  an 
allotment  certificate  and  is  in  possession 
of  the  land. 

rSd.  Note.— For  other  esses,  tee  Indians,  Dea 
Dff.  I  U.n 

Mandahus  (S  85*)— To  CoifTBOL  Execu- 
nvB  Action. 

4.  Mandamus  to  oompel  the  Secretary  of 
the  Interior  to  undo  his  action  in  sum- 
marily striking  from  the  approved  rolls  of 
citizenship  in  the  Choctaw  and  Chickasaw 
Nations  the  name  of  one  who  has  received 
an  allotment  certificate  and  is  in  posses- 
sion of  the  land  will  not  be  refused  on  the 
theory  that  his  case  comes  within  the  pro- 
visions of  the  act  of  July  1,  1902  (32  Stat. 
at  L.  641,  chap.  1362),  establishing  a  citi- 
zenship court,  as  one  of  the  claimants  whose 
judgment  in  the  court  of  the  Indian  ter- 
ritory was  annulled  by  the  subsequent  pro- 
cedure  in  the  citizenship  court,  leaving  him 
the  remedy  of  appealing  to  that  court,  and 
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ihMX,  lumng  failed  to  appeal,  he  lost  all 
right  to  enrolment,  where  it  doei  not  ap- 
p^r  whether  or  not  his  name  was  on  the 
original  or  other  trihal  rolls. 

rSd.  Note.— Vor  other  eases,  see  Mandamus, 
Otnt  Die  11  IHp  UI:    Deo.  Dig.  I  ft.*] 

[No.  248.] 

Argued  October  15,  16,  1908.    Decided  No- 
vember 30,  1908. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
District  of  Columbia  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Su- 
preme Court  of  the  District,  granting  a  writ 
of  mandamus  to  compel  the  Secretary  of  the 
Interior  to  undo  his  action  in  summarily 
erasing  from  the  approved  rolls  of  citizen- 
ship in  the  Choctaw  and  Chickasaw  Na- 
tions the  name  of  one  who  had  received  an 
allotment  certificate  and  was  in  possession 
of  the  land.    Affirmed. 

See  same  case  below,  30  App.  D.  C.  177. 

The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  General  Fowler,  At- 
torney General  Bonaparte,  and  Mr.  Wil- 
liam R.  Harr  for  plaintiff  in  error. 

Messrs.  Charles  H.  Merlllat,  Charles 
J.  Kappler,  and  James  K.  Jones  for  de- 
r.  fendant  in  error. 

?   *Mr.   Jvstioe  Day  delivered  the  opinion 
of  the  court: 

This  action  was  brought  in  the  supreme 
eourt  of  the  District  of  Columbia  for  a  writ 
of  mandamus  against  the  Secretary  of  the 
Interior  in  his  official  capacity,  to  require 
him  to  erase  certain  marks  and  notations 
theretofore  made  by  his  predecessor  in  office 
upon  the  rolls,  striking  therefrom  the  name 
of  the  relator,  Golbsby,  as  an  approved  mem- 
ber of  the  Chickasaw  Nation,  and  to  restore 
him  to  enrolment  as  a  member  of  the  na- 
tion. 

Goldsl»y,  in  his  petition,  claimed  that  he 
was  a  recognized  citizen  of  the  Chickasaw 
Nation  and  entitled  to  an  equal,  undivided 
interest  in  the  lands  of  the  Choctaw  and 
Chickasaw  Nations;  that  he  was  an  owner 
of  an  allotment  of  land  which  had  been  made 
to  him  as  hereinafter  stated,  and  that  he 
was  entitled  to  an  equal,  undivided,  dis- 
tributive share  of  the  funds  and  other  lands 
of  the  nation.  The  petition  for  the  writ  re- 
dtes  at  length  the  acts  of  Congress  supposed 
to  bear  upon  the  subject,  and  avers  that 
the  Secretary  of  the  Interior,  on  October  6, 
1905,  affirmed  a  decision  of  the  Commission 
to  the  Five  Civilized  Tribes,  holding  that 
the  petitioner  and  his  children  were  entitled 
to  enrolment,  and  that  relator's  name  was 
placed  on  the  final  roll  of  citizenship  by 
blood  of  the  Chickasaw  Nation,  and  that 
the  list  was  approved  by  the  Secretary  of 
the  Interior  on  November  27,  1905,  and  that 


thereafter  the  petitioner  seeared  an  alloi* 
ment  of  320  aoies  of  the  allottable  lands  of 
the  Chickasaw  Nation,  and  an  allotment 
certificate  was  issued  to  him  by  the  Com- 
mission to  the  Five  Civilized  Tribes  for  the 
lands  thus  selected,  and  the  same  are  now 
held  by  him.    The  petition  then  goes  on  to 
aver,  in  substance,  that  relator's  name  was 
stricken  from  the  rolls  on  March  4,  lOO?*^ 
And  it  is  averred  that  this  action  was  on*  us 
'authorized,  was  beyond  the  power  of  the? 
Secretary,  and  deprived  the  relator  of  valu- 
able rights  in  the  lands  and  funds  of  the 
Choctaw   and  Chickasaw  Nations  without 
due  process  of  law. 

The  supreme  court  of  the  District  of  Co- 
lumbia issued  an  order  to  show  cause  and 
the  Secretary  appeared  and  answered.  The 
answer,  we  think,  may  be  fairly  construed 
to  contain  a  denial  of  the  allegation,  if  the  • 
petition  might  be  construed  to  make  the 
claim,  that  the  relator  was  an  enrolled  mem- 
ber of  the  Chickasaw  Nation,  but  it  does 
admit  that  he  had  been  enrolled  by  the  Com. 
mission  to  the  Five  Civilized  Tribes;  that 
the  list  had  been  approved  by  the  First  As- 
sistant Secretary  of  the  Interior,  and 
averred  that,  before  the  time  fixed  by  Con- 
gress for  the  completion  of  the  rolls  of  mem- 
bers of  the  nation,  the  then  Secretary  of 
the  Interior  had  disapproved  the  enrolment 
of  the  petitioner  and  stricken  his  name 
from  the  rolls.  The  answer  admits  that  the 
certificate  of  allotment  had  been  issued  t^ 
petitioner  by  the  Commission  to  the  FiT« 
Civilized  Tribes  for  lands  selected  by  peti- 
tioner; and  further  avers  that  the  Secre- 
tary of  the  Interior  had  not  approved  of 
such  allotment,  and  no  patent  had  been  is- 
sued therefor. 

The  answer  also  admits  that  it  had  been 
the  practice  of  Secretaries  of  the  Interior 
to  give  notice  before  striking  names  from 
the  approved  lists  of  the  Five  Civilized 
Tribes,  and  avers  that,  owing  to  the  limit- 
ed time  before  the  expiration  of  the  time 
fixed  by  Congress  for  the  completion  of 
the  rolls,  March  4,  1907,  it  was  impossible 
to  give  notice  and  opportunity  to  be  heard 
to  relator  and  a  large  number  of  other  per* 
sons.  The  answer  avers  that  the  respond- 
ent's predecessor,  the  then  Secretary  of  the 
Interior,  had  no  jurisdiction  or  authority  to 
enroll  the  petitioner.  It  also  avers  that 
the  allotment  of  lands  in  severalty  of  the 
Chickasaw  Nation  was  delegated  exclusive- 
ly to  the  Secretary  of  the  Interior.  That, 
by  the  acts  of  Congress,  exclusive  jurisdie- 
tion  in  matters  involving  the  making  of  rolls  ^ 
of  citizenship  of  the  Five  Civilized  Tribes  was  ^ 
conferred  *apon  the  Secretary  of  the  Interior,  • 
and  the  determination  of  such  matters  was 
within  his  exclusive  judgment  and  discretion. 

A  general  demurrer  was  filed  to  the  an- 
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ewer«  with  a  note  thereto  stating  that  one 
matter  to  be  argued  on  demurrer  is  that  the 
answer  sets  forth  no  sufficient  reason  in  law 
for  the  cancelation  of  relator's  enrolment 
by  the  Secretary  of  the  Interior  without  no- 
tice or  hearing.  In  the  supreme  court  of  the 
District  of  Columbia  the  demurrer  to  the 
answer  was  sustained  upon  that  ground. 
The  respondent  elected  to  stand  upon  his 
answer.  Judgment  was  entered,  requiring 
the  Secretary  to  erase  from  the  rolls  the 
statements  placed  thereon  derogatory  to  the 
relator's  rights  in  said  tribe,  and  to  recog- 
nize relator  as  an  enrolled  member  of  the 
nation.  Upon  appeal  to  the  court  of  ap- 
peals of  the  District  of  Columbia  this  judg- 
ment was  affirmed  (30  App.  D.  C.  177),  and 
the  case  comes  here. 

While  it  does  not  appear  from  the  allega- 
.tions  and  admissions  of  the  pleadings  that 
Goldsby  was  an  original  enrolled  member  of 
the  tribe,  it  does  appear  that,  under  the  act 
of  Congress  of  June  10,  1806  (29  Stat,  at 
L.  339,  chap.  398),  Goldsby  made  applica- 
tion to  the  Dawes  Commission  and  was  en- 
rolled as  a  member  of  the  Chickasaw  Nation. 
It  appears  from  a  letter  of  the  Secretary  of 
the  Interior  to  the  commission,  attached  as 
an  exhibit  to  the  petition,  and  dated  October 
6,  1905,  that  the  commission  to  the  Five 
Civilized  Tribes,  on  May  24,  1905,  follow- 
ing instructions  of  the  Department  of  April 
2,  1905,  and  in  accordance  with  the  opinion 
of  the  Assistant  Attorney  General  of  March 
24,  1905,  in  the  case  of  Vaughn  et  al.,  re- 
scinded its  action  of  September  23,  1904, 
dismissing  the  application  for  the  enrol- 
ment of  Goldsby  and  his  minor  children, 
and  held  that  they  should  be  enrolled  as 
citizens,  by  blood  of  the  Chickasaw  Nation; 
and  that  on  July  7,  1905,  the  Indian  Office 
recommended  that  the  commission's  decision 
be  approved.  The  Secretary's  letter  of  Oc- 
tober 6,  1905,  concluded  with  a  finding  that 
QQ  the  applicants,  including  Goldsby,  should  be 
g  enrolled  as  citizens  of  the  Chickasaw  Na- 
*  tion,  affirming  the  commission's  *" decision. 
The  Secretary  of  the  Interior,  on  April  26, 
1906,  reported  his  approval  to  the  Dawes 
Commission,  the  roll  as  approved  was  kept 
in  the  Secretary's  office,  and  copies  sent  out 
as  the  statute  required. 

Goldsby  selected  his  land  and  received  a 
certificate  of  allotment  from  the  commission, 
but  no  patent  has  been  issued  for  the  same. 
On  March  4,  1907,  the  Secretary  of  the  In- 
terior, without  notice  to  the  relator  and  with- 
out his  knowledge,  erased  his  name  from 
the  rolls  and  opposite  the  same  caused  the 
entry  to  be  made,  ''canceled  March  4,  1907." 
In  the  view  which  we  take  of  this  case  it 
is  unnecessary  to  recite  at  length  the  numer- 
ous acts  of  Congress  which  have  been  passed 


in  aid  of  the  purpose  of  Congress  to  ex- 
tinguish the  tribal  titles  to  Indian  lands 
and  to  allot  the  same  among  the  members 
thereof  with  a  view  of  creating  a  state  or 
states  which  should  embrace  these  lands. 

The  act  of  June  10,  1896  (29  Stat,  at 
L.  339,  chap.  398),  empowered  the  Dawes 
Commission  to  hear  and  determine  applica- 
tions for  citizenship,  and  gave  an  appeal  to 
the  United  States  court  in  the  Indian  ter- 
ritory from  the  decisions  of  the  commis- 
sion; made  the  judgment  of  that  court  final, 
and  required  the  commission  to  complete  its 
roll  of  citizens  of  the  several  tribes,  and  to 
include  therein  the  names  of  citizens,  in  ac- 
cordance with  the  requirements  of  the  act. 
And  the  commission  was  required  to  file  the 
list  of  members  as  they  finally  approved 
them,  with  the  Commissioner  of  Indian  Af- 
fairs. 

The  act  of  June  28,  1898  (30  Stat  at  L. 
497,  chap.  517,  S  11)>  made  provision  that 
when  the  roll  of  citizenship  of  any  one  of  the 
nations  or  tribes  is  complete,  as  provided  by 
law,  and  a  survey  of  the  land  is  made,  the 
Dawes  Commission  should  proceed  to  allot 
the  lands  among  the  citizens  thereof,  as 
shown  by  the  roll. 

By  the  act  of  March  3,  1901  (31  SUt.  at 
L.   1077,   chap.   832,  It  was  provided  that 
the  rolls  made  by  the  Commission   to  the 
Five  Civilized  Tribes,   as  approved  by  the 
Secretary  of  the  Interior,  should  be  final, 
and  authorized  the  Secretary  of  the  Interior  ^ 
to  fix  the  time  by  agreement  with  the  tribes  m 
for  the  closing^of  the  rolls,  and,  upon  failure « 
of  such  agreement,   then  the  Secretary  of 
the    Interior   should    fix    the   time   for  the 
closing   of   the   rolls,   and  after   which  no 
name  should  be  added  thereto. 

The  act  of  July  1,  1902  (32  Stat,  at  L. 
041,  cliap.  1362),  ratifies  an  agreement  with 
the  Choctaw  and  Chickasaw  Nations,  pro- 
viding for  the  allotment  of  lands,  and  pro- 
vides in  §  23: 

"23.  Allotment  certificates  issued  by  the 
Commission  to  the  Five  Civilized  Tribes 
shall  be  conclusive  evidence  of  the  right  of 
any  allottee  to  the  tract  of  land  described 
therein;  and  the  United  States  Indian  agent 
at  the  Union  Agency  shall,  upon  the  appli- 
cation of  the  allottee,  place  him  in  posses- 
sion of  his  allotment,  and  shall  remove 
therefrom  all  persons  objectionable  to  such 
allottee,  and  the  acts  of  the  Indian  agent 
hereunder  shall  not  be  controlled  by  the 
writ  or  process  of  any  court." 

Section  31  of  the  act  made  provision  for 
the  establishment  of  a  citizenship  oourt. 
The  provisions  of  the  act,  in  this  respect, 
are  fully  reviewed  in  former  decisions  of 
this  court  Wallace  v.  Adams,  204  U.  GL 
415,  51  L.  ed.  647,  27  Sup.  Ct  Bep.  363. 
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It  is  Buffioient  to  say  that,  by  the  act  of 
July  1,  1902,  a  suit  was  authorise  in  the 
eitizenship  eourt  to  annul  the  citizenship 
decrees  made  in  the  United  States  court  in 
the  Indian  territory,  under  the  act  of  June 
10,  1806;  provision  was  made  for  general 
suits  in  which  a  nation  might  be  represented 
by  ten  representative  defendants;  and  it  was 
provided  that  when  citizenship  judgments 
in  the  court  of  the  Indian  territory  were 
annulled  in  the  authorized  test  suit,  the 
party  aggrieved,  by  being  deprived  of  favor- 
able judgment  upon  his  claim  of  citizenship, 
might  himself  appeal  to  the  citizenship 
eourt,  and  such  proceeding  should  be  had  as 
ought  to  have  been  had  in  the  court  to 
which  the  same  was  taken  from  the  com- 
mission, as  if  no  judgment  or  decision  had 
been  rendered  therein.  And  it  was  further 
provided  that  no  person  whose  name  did  not 
appear  upon  the  rolls,  as  provided  for  in 
this  act,  should  be  entitled  to  participate 

Q  in  the  common  properly  of  the  Choctaw  and 

g  Chickasaw  tribes. 

•  •The  act  of  April  26,  1906  (34  Stat  at 
L.  137,  chap.  1876),  provided  that  the  rolls 
of  the  tribes  should  be  fully  complete  on  or 
before  the  4th  day  of  March,  1907,  and 
after  that  day  the  Secretary  of  the  Interior 
should  have  no  jurisdiction  to  approve  the 
enrolment  of  any  person. 

It  is  insisted  by  the  learned  counsel  for 
the  government  that  the  court  had  no  juris- 
diction to  entertain  this  suit,  because  the 
legal  title  has  not  as  yet  passed  from  the 
government,  as  no  patent  has  passed.  We 
have  no  disposition  to  question  those  cases 
in  which  this  court  has  held  that  the  courts 
may  not  interfere  with  the  Land  Depart- 
ment in  the  administration  of  the  public 
lands  while  the  same  are  subject  to  disposi- 
tion under  acts  of  Congress  intrusting  such 
matters  to  that  branch  of  the  government. 
Some  of  these  cases  are  cited  in  the  late 
case  of  United  States  v.  Detroit  Timber  & 
Lumber  Co.  200  U.  S.  321,  50  L.  ed.  490,  26 
Sup.  Ct.  Rep.  282,  and  the  principle  to  be 
gathered  from  them  is,  that  while  the  land 
is  under  the  control  of  the  Land  Department 
prior  to  the  issue  of  patent,  the  court  will 
not  interfere  with  such  departmental  ad- 
ministration. This  was  held  as  late  as  the 
case  of  Love  v.  Flahive,  205  U.  S.  195-198, 
61  L.  ed.  768-770,  27  Sup.  a.  Rep.  486. 

But  the  question  presented  for  adjudica- 
tion here  does  not  involve  the  control  of 
any  matter  committed  to  the  Land  Depart- 
ment for  investigation  and  determination. 
The  contention  of  the  relator  is,  that  as 
the  Secretary  had  exercised  the  authority 
conferred  upon  him  and  placed  his  name 
upon  the  rolls,  and  the  same  had  been  cer- 
tified to  the  commission,  and  he  had  re- 
ceived an  allotment  certificate,  and  was  in 
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possession  of  the  lands,  the  aetiom  of  tbs 
Secretaiy  in  striking  him  from  the  roll  was 
wholly  unwarranted,  and  not  within  the  au- 
thority and  control  over  public  land  titles 
given  to  the  Interior  Department. 

By  the  conceded  action  of  the  Secretary 
prior  to  the  striking  of  Goldsby's  name  from 
the  rolls,  he  had  not  only  become  entitled 
to   participate  in  the  distribution  of  the 
funds  of  the  nation,  but,  by  the  express 
terms  of  §  23  of  the  act  of  July  1,  1902  (32  h 
Stat,  at  L.  641,  chap.  1362),  it  was  pro-g 
vided  that  the  certificate*should  be  conclu-* 
sive  evidence  of  the  right  of  the  allottee  to 
the  tract  of   land   described   therein.     We 
have  therefore  under  consideration  in  this 
case  the  right  to  control  by  judicial  action 
an  alleged  unauthorized  act  of  the  Secre- 
tary of  the  Interior  for  which  he  was  given 
no  authority  under  any  act  of  Congress. 

It  is  insisted  that  mandamus  is  not  the 
proper  remedy  in  cases  such  as  the  one  now 
under  consideration.  But  we  are  of  opinion 
that  mandamus  may  issue  if  the  Secretary 
of  the  Interior  has  acted  wholly  without  au- 
thority of  law.  Since  Marbury  v.  Madison, 
1  Cranch,  137,  2  L.  ed.  60,  it  has  been  held 
that  there  is  a  distinction  between  those 
acts  which  require  the  exercise  of  discre- 
tion or  judgment  and  those  which  are  pure- 
ly ministerial,  or  are  undertaken  entirely 
without  authority,  which  may  become  the 
subject  of  review  in  the  courts.  The  sub- 
ject was  imder  consideration  in  Noble  v. 
Union  River  Logging  R.  Co.  147  U.  S.  166, 
37  L.  ed.  123,  13  Sup.  Ct  Rep.  271,  and  Mr. 
Justice  Brown,  delivering  the  opinion  of 
the  court,  cites  many  of  the  previous  cases 
of  this  court,  and,  speaking  for  the  court, 
says: 

"We  have  no  doubt  the  principle  of  these 
decisions  applies  to  a  case  wherein  it  is  con- 
tended that  the  act  of  the  head  of  a  depart- 
ment, under  any  view  that  could  be  taken 
of  the  facts  that  were  laid  before  him,  was 
ultra  vires,  and  beyond  the  scope  of  his  au- 
thority. If  he  has  no  power  at  all  to  do  the 
act  complained  of,  he  is  as  much  subject  to 
an  injunction  as  he  would  be  to  a  man- 
damus if  he  refused  to  do  an  act  which  the 
law  plainly  required  him  to  do.  As  ob- 
served by  Mr.  Justice  Bradley  in  Board  of 
Liquidation  v.  McComb,  92  U.  S.  531,  641, 
23  L.  ed.  623,  628:  'But  it  has  been  well  set- 
tied  that  when  a  plain  official  duty,  requir- 
ing no  exercise  of  discretion,  is  to  be  per- 
formed, and  performance  is  refused,  any  per- 
son who  will  sustain  personal  injury  by 
such  refusal  may  have  a  mandamus  to  com- 
pel its  performance;  and  when  such  duty  is 
threatened  to  be  violated  by  some  positive 
official  act,  any  person  who  will  sustain  per- 
sonal injury  thereby,  for  which  adequate 
compensation  cannot  be  had  at  law,  may 
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ffhKW  aa  iajmietioii*to  prerent  it    In 
ouMt  the  writs  of  mandamus  and  injonotion 
mn  somewhat  eorrelative  to  each  other.' " 

We  think  this  principle  applicable  to  this 
ease,  and  that  there  was  jurisdiction  to  is- 
■ue  the  writ  of  mandamus. 

In  our  view,  this  case  resolves  itself  into 
a  question  of  the  power  of  the  Secretary 
of  the  Interior  in  the  premises,  as  conferred 
by  the  acts  of  Congress.  We  appreciate 
fully  the  purpose  of  Congress  in  numerous 
acts  of  legislation  to  confer  authority  upon 
the  Secretary  of  the  Interior  to  administer 
upon  the  Indian  lands,  and  previous  deci- 
sions of  this  court  have  shown  its  refusal 
to  sanction  a  judgment  interfering  with  the 
Secretary  where  he  acts  within  the  powers 
conferred  by  law.  But,  as  has  been  affirmed 
by  this  court  in  former  decisions,  there  is 
no  place  in  our  constitutional  system  for 
the  exercise  of  arbitrary  power,  and,  if 
the  Secretary  has  exceeded  the  authority 
conferred  upon  him  by  law,  then  there  is 
power  in  the  courts  to  restore  the  status  ot 
the  parties  aggrieved  by  such  unwarranted 
action. 

In  the  extended  discussion  which  has  been 
had  upon  the  meaning  and  extent  of  consti- 
tutional protection  against  action  Without 
due  process  of  law,  it  has  always  been  reoog- 
nized  that  one  who  has  acquired  rights  by 
an  administrative  or  judicial  proceeding 
cannot  be  deprived  of  them  without  notice 
and  an  opportunity  to  be  heard. 

The  right  to  be  heard  before  property  is 
taken  or  rights  or  privileges  withdrawn 
which  have  been  previously  legally  awarded 
is  of  the  essence  of  due  process  of  law.  It  is 
unnecessary  to  recite  the  decisions  in  which 
this  principle  has  been  repeatedly  recog- 
nized. It  is  enough  to  say  that  its  binding 
obligation  has  never  been  questioned  in  this 
eourt. 

The  acts  of  Congress,  as  we  have  seen, 
have  made  provision  that  the  commission 
shall  certify  from  time  to  time  to  the 
Secretary  of  the  Interior  the  lists  upon 
which  the  names  of  persons  found  by  the 
commission  to  be  entitled  to  enrolment  shall 
be  placed.  Upon  the  approval  of  the  Secre- 
Stary  of  the  Interior  these  lists  constitute  a 
^  part  and  parcel  of  the  final*rolls  of  citizens 
of  the  Choctaw  and  Chickasaw  tribes  and 
Chickasaw  freedmen,  upon  which  allot- 
ments of  lands  and  distribution  of  tribal 
property  shall  be  made. 

The  statute  provides  in  §  30,  act  of  July 
1,  1902,  supra: 

"Lists  shall  be  made  up  and  forwarded 
when  contests  of  whatever  character  shall 
have  been  determined,  and  when  there  shall 
have  been  submitted  to  and  approved  by  the 
Secretary  of  the  Interior  lists  embracing 
names  of  all  those  lawfully  entitled  to  en- 
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rolment,  the  rolla  shall  be  deemed  einspMa, 
The  rolls  eo  prepared  shall  be  made  la 
quintaplieatei,  one  to  be  depoaited  with  the 
Secretary  of  the  Interior,  one  with  the  Ckni- 
missioner  of  Indian  Affairs,  one  with  the 
principal  chief  of  the  Choetaw  Nati<m,  ona 
with  the  governor  of  the  Chiekasaw  Natioii» 
and  one  to  remain  with  the  Commission  to 
the  Five  Civilixed  Tribes." 

The  Secretaiy  took  the  action  eon- 
templated  by  this  section  and  acted  upon 
the  list  forwarded  by  the  conunission.  The 
roll  was  made  up  and  distributed  in  quinto. 
plicate,  as  required  by  the  statute.  Notice 
was  given  to  the  commission,  and  land  was 
allotted  to  the  relator,  as  provided  by  §  2S 
of  the  act  of  July  1,  1902,  supra.  The  rela- 
tor thereby  acquired  valuable  rights,  his 
name  was  upon  the  rolls,  the  certificate  of 
his  allotment  of  land  was  awarded  to  him. 
There  is  nothing  in  the  statutes,  as  we  read 
them,  which  gave  the  Secretary  power  and 
authority,  without  notice  and  hearing,  to 
strike  down  the  rights  thus  acquired. 

Nor  do  we  think  it  is  an  answer  to  the 
petition  for  a  writ  of  mandamus  to  say,  as 
is  earnestly  contended  by  the  counsel  for  the 
government,  that  Goldsby's  case  comea  with- 
in the  provisions  of  the  act  of  July  .1,  1902, 
establishing  a  citizenship  court,  as  it  ap- 
pears in  this  record  that  he  was  one  of  the 
claimants  whose  judgment  in  the  eourt  ol 
the  Indian  territory  was  annulled  by  the 
subsequent  procedure  in  the  citiaenship 
court,  leaving  to  Goldsby  the  remedy  of  ap- 
pealing himself  to  that  court,  which,  having 
failed  to  do,  he  has  lost  all  right  to  enrol- ^ 
ment,  and  therefore  the  decision  of  theJJ 
Secretary  of  March  4,*  1907,  striking  him* 
from  the  rolls,  ought  not  to  be  interfered 
with,  for  the  reason  that  the  writ  of  man- 
damus, upon  well-settled  principles,  ought 
not  to  issue  to  require  the  Secretary  to  do 
that  which  it  now  appears  he  never  had  any 
lawful  authority  to  do.  But  we  are  of  opin- 
ion that  the  facts  now  adduced  are  insuf- 
ficient to  require  us  to  say  that  Goldsby 
could  not  establish  a  right  to  enrolment. 
The  government  contends,  and  we  have  held, 
that  it  does  not  appear  in  this  case  whether 
Goldsby's  name  was  on  the  original  or  other 
tribal  rolls, — a  fact  essential  to  be  known  in 
order  to  determine  whether  his  contention 
be  sound  that  such  an  enrolment  gave  him 
the  right  to  participate  in  the  division  ol 
the  funds  and  lands  of  the  nation,  irrespeo- 
tive  of  the  action  of  the  Dawes  Commission, 
the  court  of  the  Indian  territory,  or  the 
citizenship  court.  The  question  here  in- 
volved concerns  the  right  and  authority  of 
the  Secretary  of  the  Interior  to  take  the  ac- 
tion of  March  4,  1907,  in  summarily  strife* 
ing  the  relator's  name  from  the  rolls.  That 
is  the  question  involved  in  this  < 
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For  the  tcmoob  given  we  think  tbis  ae- 
iion  was  unwarranted,  and  that  the  relator 
is  entitled  to  be  restored  to  the  status  he 
•ecnpied  before  that  order  was  made. 

The  judgment  of  the  Court  of  Appeals  of 
the  District  of  Columbia  is  affirmed. 


<2U  U.  S.  264) 

JAMES  RUDOLPH  GARFIELD,  Secretary 
of  the  Interior,  Plff.  in  Err., 

Y. 

UNITED  STATES  EX  REL.  IDA  ALLI- 
SON.    [No.  249.1 


JAMES  RUDOLPH  GARFIELD,  Secretary 
of  the  Interior,  Plff.  in  Err., 

V. 

UNITED  STATES  EX  REL.  GEORGE  A. 
ALLISON.     [No.  260.] 

These  cases  are  governed  by  the  decision 
in  Garfield  v.  United  States,  ante,  p.  62. 

[Nos.  249,  250.] 

Argued  October  15,  16,  1908.    Decided  No- 
vember 30,  1908. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
District  of  Columbia  to  review  two  judg- 
ments which  affirmed  judgments  of  the  Su- 
preme Court  of  the  District,  granting  writs 
of  mandamus  to  compel  the  Secretary  of  the 
Interior  to  undo  his  action  in  summarily 
erasing  certain  names  from  the  approved 
rolls  of  citizenship  in  the  Cherokee  Nation. 
Affirmed. 

See  same  case  below.  No.  249,  30  App.  D. 
C.  190;  No.  250,  30  App.  D.  C.  188. 

The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  G^eral  Fowler,  At- 
torney General  Bonaimrte,  and  Mr.  Wil- 
liam R.  Harr  for  plaintiff  in  error. 

Messrs.  Charles  H.  Merillat,  Charles 
J.  Kappler,  and  James  K.  Jones  for  defend- 
^ant  in  error. 

s 

•  *Mr.  Justice  Day  delivered  the  opinion 
•I  the  court: 

These  cases  were  argued  and  submitted 
with  the  Goldsby  Case,  No.  248,  just  decided. 
[Garfield  v.  United  States,  211  U.  S.  249,  63 
K  ed.  — ^,29  Sup.  Ct  Rep.  62.]  In  the  case 
of  George  A.  Allison,  a  patent  had  been  is- 
sued for  his  lands  and  duly  recorded.  In 
the  case  of  Ida  Allison,  an  allotment  cer- 
tificate had  been  issued. 

The  relators  are  Cherokees,  but  the  legis- 
]ati<m  herein  involved  is  not  different  from 
that  governing  allotments  to  members  of 
the  Chiclcasaw  Nation. 

The  Allisons  made  application  to  the  com- 
mission for  admission  to  citizenship  under 
the  act  of  June  10,  1896  (29  Stat,  at  L.  321, 
chap.  80S).    TTieir  applications  were  denied 


•ad'  BO  appeal  taken.'  Afterwards  a  deoi« 
sion  by  the  commission,  granting  the  appli- 
eation  of  the  Allisons  f6r  enrolment  as  diUr 
■ens  by  blood,  was  affirmed  by  the  Depart* 
ment  of  the  Interior  as  of  April  16,  1904. 
Their  names  were  summarily  stricken  from 
the  rolls  by  the  Department's  order  of 
March  4,  1907.  The  cases  are  controlled  b|; 
the  decision  in  Goldsby's  Case. 
Judgments  affirmed. 

'       (211  u.  s.  ao) 

ROBERT  R.  PRENTIS,  Henry  O.  Stuart* 
and  Joseph  E.  Willard,  Individually  and 
as    Constituting   the    State   Corporation 
Commission  of  Virginia,  and  R.  T.  Wil- 
son, Clerk  of  the  State  Corporation  Com- 
mission of  Viiginia,  Appts., 
▼. 
ATLANTIC     COAST    LINE     C0MPAK7. 
[No.  270.] 

SAME,  Appts.» 

V. 

CHESAPEAKE  &  OHIO  RAILWAY  COM- 
PANY.     [No.  271.1 


SAME,  Appts., 

▼. 

CHESAPEAKE    WESTERN    RAILWAY. 

[No.  272.] 


SAME,  Appts., 

V. 

LOUISVILLE  &  NASHVILLE  RAILROAD 
COMPANY.     [No.  273.] 

SAME,  Appts., 

V. 

NORFOLK  &  WESTERN  RAILWAY  C01^ 
PANY.     [No.  274.] 

SAME,  Appts., 

V. 

SOUTHERN    RAILWAY    COMPANY. 
[No.  276.] 

OouBTs  (I  608*)— BNjoiNnra  PsooEiDiiraa 
IN  State  "ConsT"— BsTABLiaHifKNT  or 
Railway  Ratxb  —  ''Isoiolaxzvb  Pbo- 

OKBDIiroS." 

1.  Injunctive  relief  against  railway 
passenger  rates  as  fixed  hy  the  Viiginia 
State  Corporation  Commission  may  be 
granted  l^  a  Federal  court  if  such  rates 
are  confiscatory,  although,  for  some  pur- 
poses, the  commission  is  a  court,  since 
proceedings  to  establish  rates  are  legisla- 
tive, and  therefore  are  not  comprehended 
by  the  provision  of  U.  S.  Rev.  Stat  |  720, 
U.  S.  Comp.  Stat.  1001,  p.  681,  forbidding 
Federal  courts  from  enjoining  proceedings 
in  state  courts,  which  provision  looks  to  the 
character  of  the  proceedings,  not  the  ehar* 
acter  of  the  body. 

[Bd.  Note.->For  otber  esses,  see  Oovrts^  Qmt 
Dis.  fi  1418:    Dec.  Dig.  |  B06.*' 

Por  other  definitions,  tee  Words  sad  Phnst% 
VOL  2,  pp.  Wl-VUl;   VOL  i;  p,  WL} 
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I  BOO  same  topio  ft  I  mmamm  in  Doe.  ft  Am.  Dies.  IMT  te  dst%  ft  Rop'r  bdOMS 


es 
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JuDoicERT    (i   852*)— Bsa  Judicata.— B»- 

TABLISHMBNT     OF     RAILWAY     RaTES     BT 

,  Statb  GoiocissiON— "Goubts*'— *'LiEais- 

i  liATIYB  PBOCEBDnreS.'* 

2.  The  establishmeat  of  railway  paasen- 
fer  rates  by  the  Virginia  Corporation  Com- 
mission  is  not  res  fudioaia  in  a  suit  whioh 
■eelcs  injunctive  relief  on  the  around  that 
the  rates  are  confiscatory,  al&ough  such 
eommission,  for  some  purposes,  is  a  courts 
and  acted  only  after  hearing  and  investi- 
gation, since  proceedings  to  establish  rates 
are  legislative,  and  not  judicial,  in  their 
nature. 

CEd.  Note.— For  other  caaes,  see  Judgment, 
Dec.  Dig.  i  662.*] 

CouBTS  (ft  508*)  —  Enjoining  Railway 
Rates— BzHAUsnNO  Remedy  in  State 

COUBTB. 

3.  A  Federal  circuit  court,  on  principles 
of  comity,  should  not  entertain  a  suit  by 
which  injunctive  relief  is  sought  against 
railway  passenger  rates  as  fixed  by  the  Vir- 
ginia State  Corporation  Commission,  in  ad- 
vance of  the  appeal  to  the  highest  state 
court  from  the  order  fixing  the  rates,  which 
is  given  by  the  state  Constitution  as  of 
right  to  any  aggrieved  party. 

^d.  Note.— For  other  eases,  see  Courts,  Dec. 
Dig.  I  506.*] 

States  (ft   191*)— Immunity  fbom  Suit— 
Enjoining  Statb  Oiticebs. 

4.  A  bill  filed  in  a  Federal  court  against 
a  state  commission  to  restrain  its  members 
from  enforcing  railway  passenger  rates  ca- 
tablished  by  such  commission,  on  the 
ground  that  such  rates  are  confiscatory,  is 
not  bad  as  an  attempt  to  enjoin  legislation 
or  as  a  suit  against  the  state. 

Sd.  Note.— For  other  cases,  see  States,  Cent 
8S  179-184;   Deo.  Dig.  ft  191.*] 

[Nos.  270-275.] 

Argued  October  16,  19,  20,  1008.     Decided 
November  30,  1908. 

APPEALS  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District 
of  Virginia  to  review  decrees  enjoining  the 
enforcement  of  railway  passenger  rates  as 
fixed  by  the  Virginia  State  Corporation 
Commission,  on  the  ground  that  such  rates 
are  confiscatory.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  A.  Anderson,  John 
W.  Daniel,  and  A.  Caperton  Braxton 
for  appellants. 

Messrs.  Alfred  P.  Thorn,  Alexander 
Hamilton,  William  B.  Mcllwaine,  H.  T. 
Wickham,  Henry  Taylor,  Jr.,  S.  S.  P.  Patte- 
son,  Henry  L.  Stone,  Joseph  I.  Doran,  Lu- 
cian  H.  Cocke,  John  K.  Graves,  and  George 
eoH.  Taylor  for  appellees. 
e« 

?  *Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

These  are  bills  in  equity  brought  in  the 
circuit  court  to  enjoin  the  members  and 
clerk  of  the  Virginia  State  Corporation 
Commission  from  publishing  or  taking  any 
other  steps  to  enforce  a  certain  order  fixing 


passenger  rates.  The  bills  allege,  with  aome 
elaboration  of  the  facts,  that  the  rates  in 
question  are  confiscatory,  and  other  matters 
not  necessary  to  mention,  and  set  up  the 
14th  Amendment,  etc  The  defendants  ap- 
peared specially,  and  by  demurrer  and  plea 
respectively  put  forward  that  the  proceed- 
ings before  the  commission  are  proceedings 
in  a  court  of  the  state,  which  the  courts  of 
the  United  States  are  forbidden  to  enjoin 
(Rev.  Stat.  §  720,  U.  S.  Comp.  Stat.  1901,  p, 
581),  and  that  the  decision  of  the  commis- 
sion makes  the  legality  of  the  rates  res 
judicata.  On  these  pleadings  final  decrees 
were  entered  for  the  plaintiffs,  and  the  de- 
fendants appealed  to  this  court.  Therefore, 
as  the  case  is  presented,  it  is  to  be  assumed 
that  the  order  confiscates  the  plaintiffs' 
property  and  infringes  the  14th  Amendment 
if  the  matter  is  open  to  inquiry.  The  ques- 
tion principally  argued,  and  the  main  ques- 
tion to  be  discussed,  is  whether  the  order  is 
one  which,  in  spite  of  its  constitutional  in- 
validity, the  courts  of  the  United  States  are 
not  at  liberty  to  impugn. 

The  State  Corporation  Commission  is  es- 
tablished and  its  powers  arc  defined  at 
length  by  the  Constitution  of  the  state. 
There  is  no  need  to  rehearse  the  provisions 
that  give  it  dignity  and  importance  or  that 
add  judicial  to  its  other  functions,  because 
we  shall  assume  that,  for  some  purposes, 
it  is  a  court  within  the  meaning  of  Rev. 
Stat.  §  720,  and  in  the  commonly  accepted 
sense  of  that  word.  Among  its  duties  it 
exercises  the  authority  of  the  state  to  super- 
vise, regulate,  and  control  public  service  cor- 
porations, and  to  that  end,  as  is  said  by  the 
supreme  court  of  Virginia  and  repeated  by 
counsel  at  the  bar,  it  has  been  clothed  with 
legislative,  judicial,  and  executive  powers. 
Norfolk  &  P.  Belt  Line  R.  Co.  v.  Com.  103  ^ 
Va.  289,  294,  49  S.  E.  39.  « 

The  state  Constitution  provides  that  the* 
commission,  in  the  performance  of  the  duty 
just  mentioned,  shall,  from  time  to  time, 
prescribe  and  enforce  such  rates,  charges, 
classification  of  traffic,  and  rules  and  regu- 
lations for  transportation  and  transmission 
companies  doing  business  in  the  state,  and 
shall  require  them  to  establish  and  main- 
tain all  such  public  service  facilities  and 
conveniences  as  may  be  reasonable  and  just. 
Before  prescribing  or  fixing  any  rate  or 
charge,  etc.,  it  is  to  give  notice  (in  case  of  a 
general  order  not  directed  against  any  spe- 
cific company  by  name,  by  four  weeks'  pub- 
lication in  a  newspaper)  of  the  substance  of 
the  contemplated  action  and  of  a  time  and 
place  when  the  commission  will  hear  objec- 
tions and  evidence  against  it.  If  an  order  is 
passed,  the  order  again  is  to  be  published 
as  above  before  it  shall  go  into  effect.  An 
appeal  to  the  supreme  court  of  appeals  is 
given  of  right  to  any  party  aggriev^,  upon 


•For  other  cases  see  same  topic  ft  fi  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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conditions  not  neoessaiy  to  be  stated^  and 
that  eoiirty  if  it  reverses  what  has  been 
done,  is  to  substitute  such  order  as,  in  its 
opinion,  the  commission  should  have  made. 
The  commission  is  to  certify  the  facts  upon 
which  its  action  was  based  and  such  evi- 
dence as  may  be  required,  but  no  new  evi- 
dence is  to  be  received,  and  how  far  the 
findings  of  the  commission  can  be  revised 
^  perhaps  is  not  quite  plain.  No  other  court 
g  of  the  state  can  review,  reverse,  correct,  or 
•  annul^the  action  of  the  commission,  and,  in 
collateral  proceedings,  the  validity  of  the 
rates  established  by  it  cannot  be  called  in 
doubt. 

When  a  rate  has  been  fixed,  the  commis- 
sion has  power  to  enforce  compliance  with 
its  order  by  adjudging  and  enforcing,  by  its 
own  appropriate  process,  against  the  offend- 
ing company,  the  fines  and  penalties  estab- 
lished by  law.  But  a  hearing  is  required, 
and  the  validity  and  reasonableness  of  the 
order  may  be  attacked  again  in  this  pro- 
eeeding,  and  all  defenses  seem  to  be  open 
to  the  party  charged  with  a  breach. 

On  July  31,  1906,  imder  the  provisions 
outlined,  the  commission  published  in  a 
newspaper  notice  to  the  several  steam  rail- 
road companies  doing  business  in  Virginia, 
and  all  persons  interested,  that,  at  a  certain 
time  and  place,  it  would  hear  objections  to 
an  order  prescribing  a  maximum  rate  of 
2  cents  a  mile  for  the  transportation  of  pas- 
sengers, with  details  not  needing  to  be  stat- 
ed. A  hearing  was  had,  and  the  complain- 
ants (appellees)  severally  appeared  and 
urged  objections  similar  to  those  set  up  in 
the  bills.  On  April  27,  1907,  the  commis- 
sion passed  an  order  prescribing  the  rates, 
but  in  more  specific  form.  For  certain  rail- 
roads named,  including  all  of  the  complain- 
ants except  as  we  shall  state,  the  rate  was 
to  be  2  cents;  for  certain  excepted  branches 
of  the  Southern  Railway  Company,  2% ;  for 
others,  including  the  Chesapeake  Western 
Railway,  3;  and  for  others  SYg  cents  a  mile, 
with  a  minimum  charge  of  10  cents.  Pub- 
lication of  the  order  was  directed,  and  at 
that  stage  these  bills  were  brought. 

In  order  to  decide  the  cases  it  is  not  nec- 
essary to  discuss  all  the  questions  that  were 
raised  or  touched  upon  in  argument,  and 
some  we  shall  lay  on  one  side.     We  shall 
assume  that  when,  as  here,  a  state  Constitu- 
tion sees  fit  to  unite  legislative  and  judicial 
powers  in  a  single  hand,  there  is  nothing 
to  hinder,  so  far  as  the  Constitution  of  the 
United  States  is  concerned.    Dreyer  v.  Illi- 
nois, 187  U.  S.  71,  83,  84,  47  L.  ed.  79,  85, 
23  Sup.  Ct  Rep.  28;  Winchester  k  S.  R.  Co. 
^  ▼.  Com.   106  Va.  264,  268,  55  S.   E.   692. 
R  We  shall  assume,  as  we  have  said,  that  some 
•'of  the  powers  of  the* commission  are  ju- 
dicial, and  we  shall  assume,  without  decid- 


ing, that,  if  it  was  proceeding  against  the 
appellees  to  enforce  this  order  and  to  pun- 
ish them  for  a  breach,  it  then  would  be  sit. 
ting  as  a  court  and  would  be  protected  from 
interference  on  the  part  of  courts  ol  the 
United  SUtes. 

But  we  think  it  equally  plain  that  the 
proceedings  drawn  in  question  here  are  leg- 
islative in  their  nature,  and  none  the  less 
so  that  they  have  taken  place  with  a  body 
which,  at  another  moment,  or  in  its  prin- 
cipal or  dominant  aspect,  is  a  court  such  as 
is  meant  by  §  720.  A  judicial  inquiry  in- 
vestigates, declares,  and  enforces  liabilities 
as  they  stand  on  present  or  past  facts  and 
under  laws  supposed  already  to  exist.  That 
is  its  purpose  and  end.  Legislation,  on  the 
other  hand,  looks  to  the  future  and  changes 
existing  conditions  by  making  a  new  rule, 
to  be  applied  thereafter  to  all  or  some  part 
of  those  subject  to  its  power.  The  establish- 
ment of  a  rate  is  the  making  of  a  rule  for 
the  future,  and  therefore  is  an  act  legisla- 
tive, not  judicial,  in  kind,  as  seems  to  be 
fully  recognized  by  the  supreme  court  of 
appeals  (Com.  v.  Atlantic  Coast  Line  R.  Co. 
106  Va.  61,  64,  7  L.Rw^.[N.S.]  1086,  117 
Am.  St  Rep.  983,  55  S.  £.  572),  and  es- 
pecially by  its  learned  president  in  his 
pointed  remarks  in  Winchester  ^  S.  R.  Co, 
V.  Com.  106  Va.  264,  281,  55  S.  £.  692.  See, 
further,  Interstate  (Commerce  Commission  v. 
Cincinnati,  N.  O.  ^  T.  P.  R.  Co.  167  U.  a 
479,  499,  500,  505,  42  L.  ed.  243,  253,  255, 
17  Sup.  Ct.  Rep.  896;  San  Diego  Land  ^ 
Town  Co.  V.  Jasper,  189  U.  8.  439,  440,  47 
L.  ed.  892,  893,  23  Sup.  Ct.  Rep.  571. 

Proceedings  legislative  in  nature  are  not 
proceedings  in  a  court,  within  the  meaning 
of  Rev.  Stat.  9  720,  no  matter  what  may  be 
the  general  or  dominant  character  of  the 
body  in  which  they  may  take  place.  South- 
ern R.  Co.  V.  Greensboro  Ice  &  Coal  Co.  134 
Fed.  82,  94,  Affirmed  in  202  U.  S.  543,  50 
L.  ed.  1142,  26  Sup.  Ct.  Rep.  722.  That 
question  depends  not  upon  the  character  of 
the  body,  but  upon  the  character  of  the 
proceedings.  Ex  parte  Virginia,  100  U.  S. 
339,  348,  25  L.  ed.  676,  680.  They  are  not  a 
suit  in  which  a  writ  of  error  would  lie  un- 
der Rev.  Stat.  §  709,  and  act  of  February 
18,  1875,  chap.  80,  18  Stat,  at  L.  318,  U. 
S.  Comp.  Stat.  1901,  p.  675.  See  Upshur 
County  V.  Rich,  135  U.  S.  467,  34  L.  ed.^ 
196, 10  Sup.  Ct.  Rep.  651 ;  Wallace  v.  Adams,^ 
204»U.  S.  416,  423,  51  L.  ed.  547,  551,  27? 
Sup.  Ct.  Rep.  363.  The  decision  upon  them 
cannot  be  res  judicata  when  a  suit  is 
brought.  See  Reagan  v.  Farmers'  Loan  &  T. 
Co.  154  U.  S.  362,  38  L.  ed.  1014,  4  Inters. 
Com.  Rep.  660,  14  Sup.  Ct.  Rep.  1047.  And 
it  does  not  matter  what  inquiries  may  have 
been  made  as  a  preliminary  to  the  legisla- 
tive act*    Most  legislation  is  preceded  bj 
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hearings  and  inyestigations.  But  the  effect 
of  the  inquiry,  and  of  the  decision  upon  it, 
is  determined  by  the  nature  of  the  act  to 
which  the  inquiry  and  decision  lead  up.  A 
judge  sitting  with  a  jury  is  not  competent 
to  decide  issues  of  fact;  but  matters  of  fact 
that  are  merely  premises  to  a  rule  of  law  he 
may  decide.  He  may  find  out  for  himself, 
in  whatever  way  seems  best,  whether  a  sup- 
posed statute  ever  really  was  passed.  In 
Pickering  t.  Barkley,  Style,  132,  merchants 
were  asked  by  the  court  to  state  their  imder- 
«tanding  as  an  aid  to  the  decision  of  a  de- 
murrer. The  nature  of  the  final  act  deter- 
mines the  nature  of  the  previous  inquiry. 
As  the  judge  is  bound  to  declare  the  law, 
lie  must  know  or  discover  the  facts  that  es- 
tablish the  law.  So,  when  the  final  act  is 
legislative,  the  decision  which  induces  it 
cannot  be  judicial  in  the  practical  sense,  al- 
though the  questions  considered  might  be 
the  same  that  would  arise  in  the  trial  of  a 
«ase.  If  a  state  Constitution  should  pro- 
vide for  a  hearing  before  any  law  should  be 
passed,  and  should  declare  that  it  should  be 
a  judicial  proceeding  in  rem  and  the  deci- 
sion binding  upon  all  the  world,  it  hardly  is 
to  be  supposed  that  the  simple  device  could 
make  the  constitutionality  of  the  law  rea 
fudioat»,  if  it  subsequently  should  be  drawn 
in  question  before  a  court  of  the  United 
States.  And  all  that  we  have  said  would  be 
equally  true  if  an  appeal  had  been  taken  to 
the  supreme  court  of  appeals  and  it  had  con- 
finned  the  rate.  Its  action  in  doing  so 
would  not  have  been  judicial,  although  the 
questions  debated  by  it  might  have  been  the 
same  that  might  come  before  it  as  a  court, 
and  would  have  been  discussed  and  passed 
upon  by  it  in  the  same  way  that  it  would 
deal  with  them  if  they  arose  afterwards  in 
a  case  properly  so  called.  We  gather  that 
these  are  the  views  of  the  supreme  court  of 

^appeals  itself.    Atlantic  Coast  Line  R.  Co. 

gv.  Com.   102  Va.  599,  621,  46  S.  £.  911. 

•  They  are*implied  in  many  cases  in  this  and 
other  United  States  courts  in  which  the  en- 
forcement of  rates  has  been  enjoined,  not- 
withstanding notice  and  hearing,  and  what 
counsel  in  this  case  call  "litigation"  in  ad- 
vance. Legislation  cannot  bolster  itself  up 
in  that  way.  Litigation  cannot  arise  until 
the  moment  of  legislation  is  past.  See 
Southern  R.  Co.  v.  Com.  107  Va.  771,  772, 
60  S.  £.  70. 

It  appears  to  us  that  the  most  plausible 
objection  to  these  bills  is  not  the  one  most 
dwelt  upon  in  argument,  but  that  they  were 
brought  too  soon.  Our  doubt  is  a  narrow 
one  and  its  limits  should  be  understood.  It 
seems  to  us  clear  that  the  appellees  were 
not  bound  to  wait  for  proceedings  brought 
to  enforce  the  rate  and  to  punish  them  for 
departing  from  it.    Those,  we  have  assumed 


in  favor  of  the  appellants  would  be  proceed* 
ings  in  court,  and  could  not  be  enjoined; 
while  to  confine  the  railroads  to  them  for 
the  assertion  of  their  rights  would  be  to 
deprive  them  of  a  part  of  those  rights.  If 
the  railroads  were  required  to  take  no  activo 
steps  until  they  could  bring  a  writ  of  error 
from  this  court  to  the  supreme  court  oi  ap- 
peals after  a  final  judgment,  they  would 
come  here  with  the  facts  already  found 
against  them.  But  the  determination  as  to 
their  rights  turns  almost  wholly  upon  the 
facts  to  be  found.  Whether  their  proper^ 
was  taken  imconstitutionally  depends  up* 
on  the  valuation  of  the  property,  the  income 
to  be  derived  from  the  proposed  rate,  and 
the  proportion  between  the  two, — pure  mat- 
ters of  fact.  When  those  are  settled  the 
law  is  tolerably  plain.  All  their  constitu- 
tional rights,  we  repeat,  depend  upon  what 
the  facts  are  found  to  be.  They  are  not  to 
be  forbidden  to  try  those  facts  before  a 
court  of  their  own  choosing,  if  otherwise 
competent.  "A  state  cannot  tie  up  a  citizen 
of  another  state,  having  property  within  its 
territory  invaded  by  unauthorized  acts  of 
its  own  officers,  to  suits  for  redress  in  its 
own  courts."  Reagan  v.  Farmers'  Loan  4 
T.  Co.  154  U.  S.  362,  391,  38  L.  ed.  1014, 
1021,  4  Inters.  Com.  Rep.  560,  14  Sup.  Ct. 
Rep.  1047;  Smyth  v.  Ames,  169  U.  S.  466, 
517,  42  L.  ed.  819,  838,  18  Sup.  Ct  Rep.  418. 
See  McNeill  v.  Southern  R.  Co.  202  U.  & 
543,  50  L.  ed.  1142,  26  Sup.  Ct.  Rep.  722; 
Ex  parte  Young,  209  U.  S.  123,  165,  52  L. 
ed.  714,  731,  13  LJl.A.(N.S.)  932,  28  Sup.^ 
Ct.  Rep.  441.  Other  cases  further  illustrat-g 
ing^this  point  are  Chicago  ft  N.  W.  R.  Co.* 
V.  Dey,  1  LJB^A,  744,  2  Inters.  Com.  Rep. 
325,  35  Fed.  866;  Northern  P.  R.  Go.  ▼. 
Keyes,  91  Fed.  47;  Western  U.  Teleg.  Co. 
V.  Myatt,  98  Fed.  335. 

Our  hesitation  has  been  on  the  narrower 
question  whether  the  railroads,  before  they 
resorted  to  the  circuit  court,  should  not 
have  taken  the  appeal  allowed  to  them  by 
the  Virginia  Constitution  at  the  legislative 
stage,  so  as  to  make  it  absolutely  certain 
that  the  officials  of  the  state  would  try  to 
establish  and  enforce  an  unconstitutional 
rule.  Considerations  of  comity  and  con- 
venience have  led  this  court  ordinarily  to 
decline  to  interfere  by  habeas  corpus  where 
the  petitioner  had  open  to  him  a  writ  of 
error  to  a  higher  court  of  a  state,  in  cases 
where  there  was  no  merely  logical  reason  for 
refusing  the  writ.  The  question  is  whether 
somewhat  similar  considerations  ought  not 
to  have  some  weight  here. 

We  admit  at  once  that  they  have  not  the 
same  weight  in  this  case.  The  question  to 
be  decided,  we  repeat,  is  legislative,  whether 
a  certain  rule  shall  be  made.  Although  the 
appeal  is  given  as  a  right,  it  is  not  a 
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•dj,  properly  lo  called.  At  that  time  no 
eaae  exists.  We  should  hesitate  to  say,  as 
a  general  rule,  that  a  right  to  resort  to  the 
eoarts  could  be  made  always  to  depend 
upon  keeping  a  previous  watch  upon  tiie 
bodies  that  make  laws,  and  using  erery 
effort  and  all  the  machinery  available  to 
prevent  unconstitutional  laws  from  being 
passed.  It  might  be  said  that  a  dtisen  has 
a  right  to  assume  that  the  Constitution  will 
be  respected,  and  that  the  very  meaning  of 
our  system  in  giving  the  last  word  upon 
constitutional  questions  to  the  courts  is  ttiat 
he  may  rest  upon  that  assumption,  and  is 
not  bound  to  be  continually  on  the  alert 
against  covert  or  open  attacks  upon  his 
lights  in  bodies  that  cannot  finally  take 
them  away.  It  is  a  novel  ground  for  deny- 
ing a  man  a  resort  to  the  courts  that  he  has 
not  used  due  diligence  to  prevent  a  faiw 
from  being  passed. 

But  this  case  hardiy  can  be  disposed  of  on 
purely  general  principles.  The  question 
that  we  are  considering  may  be  termed  a 
00  question  of  equitable  fitness  or  propriety, 
•  and  must* be  answered  on  the  particular 
facts.  The  establishment  of  railroad  rates 
Is  not  like  a  law  that  affects  private  per- 
sons, who  may  never  have  heard  of  it  till 
it  was  passed.  It  is  a  matter  of  great 
Interest,  both  to  the  railroads  and  to  the 
public,  and  is  watched  by  both  with  scruti- 
nizing care.  The  railroads  went  into  evi- 
dence before  the  commission.  They  very 
well  might  have  taken  the  matter  before  the 
supreme  court  of  appeals.  No  new  evidence 
and  no  great  additional  expense  would  have 
been  involved. 

The  state  of  Virginia  has  endeavored  to 
impose  the  highest  safeguards  possible  upon 
the  exercise  of  the  great  power  given  to  the 
State  Corporation  Commission,  not  only  by 
the  character  of  the  members  of  that  com- 
mission, but  by  making  its  decisions  de- 
pendent upon  the  assent  of  the  same  his- 
toric body  that  is  intrusted  with  the  preser- 
vation of  the  most  valued  constitutional 
rights,  if  the  railroads  see  fit  to  appeal.  It 
seems  to  us  only  a  just  recognition  of  the 
solicitude  with  which  their  rights  have  been 
guarded,  that  they  should  make  sure  that 
the  state,  in  its  final  legislative  action, 
would  not  respect  what  they  think  their 
rights  to  be,  before  resorting  to  the  courts 
of  the  United  States. 

If  the  rate  should  be  affirmed  by  the  su- 
preme court  of  appeals  and  the  railroads 
still  should  regard  it  as  confiscatory,  it  will 
be  imderstood  from  what  we  have  said  that 
they  will  be  at  liberty  then  to  renew  their 
application  to  the  circuit  court,  without 
fear  of  being  met  by  a  plea  of  res  judicata. 
It  will  not  be  necessary  to  wait  for  a  prose- 
cution by  the  commission.     We  may  add 


that»  when  the  rata  Is  fixed,  a  bill  againtl 
the  commission  to  restrain  the  membera 
from  enforcing  it  will  not  be  bad  as  an  at* 
tempt  to  enjoin  legislation  or  as  a  suit 
against  a  state,  and  will  be  the  proper  form 
of  remedy.  Eeagan  v.  Farmers'  Loan  &  T. 
Co.  164  U.  8.  362,  88  L.  ed.  1014,  4  Inters. 
Com.  Rep.  560,  14  Sup.  Ct  Rep.  1047 » 
Smyth  V.  Ames,  169  U.  8.  466,  42  L.  ed.  819, 
18  Sup.  Ct.  Rep.  418;  Chicago,  M.  &  St.  P* 
R.  Co.  V.  Tompkins,  176  U.  S.  167,  44  L. 
ed.  417,  20  Sup.  Ct  Rep.  836;  Hanley  v. 
Kansas  City  Southern  R.  Co.  187  U.  S.  617, 
47  L.  ed.  333,  23  Sup.  Ct.  Rep.  214;  MeNeiU^ 
V.  Southern  R.  Co.  supra;  Mississippi  R.g 
Conmiission  v.  Illinois*C.  R.  Co.  203  U.  a* 
336,  61  L.  ed.  209,  27  Sup.  Ct.  Rep.  90;  Ss 
parte  Young,  209  U.  S.  123,  62  L.  ed.  714,  18 
LJELA.(N.S.)  982,  28  Sup.  Ct  Rep.  441. 

It  is  proper  before  closing  to  mention  one 
decision  that  was  relied  upon  by  the  appel- 
lees,  and  one  or  two  other  matters  peciiliar 
to  the  cases  before  the  court  In  McNeill  t. 
Southern  R.  Co.  202  U.  S.  643,  60  L.  ed. 
1142,  26  Sup.  Ot  Rep.  722,  the  same  mo- 
ment was  selected  for  bringing  suit  as  In 
these  cases,  while  an  examination  of  tha 
laws  of  North  Carolina  discloses  that  tliere 
were  statutory  provisions  for  appeal  soma- 
what  similar  to  those  in  the  Virginia  Con- 
stitution to  which  we  now  are  referring. 
But,  apart  from  other  differences,  in  that 
case  the  ground  of  the  decree  was  that  the 
state  commission  was  dealing  with  a  sub- 
ject-matter beyond  its  power;  no  regulation 
would  have  been  valid  (202  U.  S.  661),  and 
the  considerations  to  which  we  now  are 
giving  weight  naturally  were  not  urged. 
But  this  decision  suggests  that  in  three  of 
the  present  cases  an  equally  potent  constitu- 
tional bar  is  alleged  against  the  proceed- 
ings of  the  commission.  The  Chesapeake  4 
Ohio,  the  Norfolk  &  Western,  and  the  South- 
em  Railway  Companies  all  set  up  general 
laws,  alleged  to  be  incorporated  in  their 
charters  and  to  constitute  contracts,  pro- 
viding that  their  tolls  should  not  be  di- 
minished except  under  conditions  of  fact 
alleged  not  to  exist 

If  the  state  has  bound  itself  by  contract 
not  to  cut  down  the  rates  as  contemplated, 
there  would  seem  to  be  no  reason  why  the 
suit  should  not  be  entertained  now.  See 
Reagan  v.  Farmers'  Loan  4  T.  Co.  164  U. 
S.  362,  393,  38  L.  ed.  1014,  1022,  4  Inters. 
Com.  Rep.  560,  14  Sup.  Ct  Rep.  1047.  But 
it  would  be  premature  and  is  unnecessary  to 
decide  whether  the  state  has  done  so  or  not 
No  rate  is  irrevocably  fixed  by  the  state 
until  the  matter  has  been  laid  before  the 
body  having  the  last  word.  It  may  be  that 
that  body  will  adhere  to  the  old  rate,  or 
will  establish  one  that  will  not  be  open  to 
the  charge  of  violating  the  contracts  al* 
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leged.  The  contraeU  alleged  do  not  pro- 
hibit a  certain  reduction  if  the  profits  here- 
tofore realized  have  exceeded  a  certain 
amount.  On  the  question  of  contract  as  on 
S  that  of  confiscation,  it  is  reasonable  and 
^  proper  *that  the  evidence  should  be  laid,  in 
the  first  instance,  before  the  body  having 
the  last  legislative  word. 

There  is  yet  another  difficulty  in  applying 
to  these  cases  the  comity  which  it  is  desir- 
able if  possible  to  apply.  The  Virginia 
statute  of  April  16,  1903,  enacted  to  carry 
into  effect  the  provision  of  the  Constitu- 
tion, requires,  by  9  34,  certain,  if  not  all, 
appeals  to  be  taken  and  perfected  within  six 
months  from  the  date  of  the  order.  Pol- 
lard's Code  (Va.)  714.  It  may  be  that 
when  an  appeal  is  taken  to  the  supreme 
court  of  appeals  this  section  will  be  held  to 
apply  and  the  appeal  be  declared  too  late. 
We  express  no  opinion  upon  the  matter, 
which  is  for  the  state  tribunals  to  decide, 
but  simply  notice  a  possibility.  If  the 
present  bills  should  be  dismissed,  and  then 
that  possible  conclusion  reached,  injustice 
might  be  done.  As  our  decision  does  not  go 
upon  a  denial  of  power  to  entertain  the  bills 
at  the  present  stage,  but  upon  our  views  as 
to  what  is  the  most  proper  and  orderly 
course  in  cases  of  this  sort  when  practicable, 
it  seems  to  us  that  the  bills  should  be  re- 
tained for  the  present  to  await  the  result 
of  the  appeals  if  the  companies  see  fit  to 
take  them.  If  the  appeals  are  dismissed,  as 
brought  too  late,  the  companies  will  be  en- 
titled to  decrees.  If  they  are  entertained 
and  the  orders  of  the  commission  affirmed, 
the  bills  may  be  dismissed  without  prejudice 
and  filed  again. 
Decrees  reversed. 

Mr.  Justice  Brewer  is  of  the  opinion 
that  the  decrees  should  be  affirmed. 

Mr.  Cnief  Justice  Fuller,  concurring  in 
reversing  the  decrees,  dissents  from  the 
opinion: 

I  preface  what  I  have  to  say  with  a 
sketch  of  the  record  in  these  cases,  abbrevi- 
ated from  the  brief  of  counsel. 

The  Virginia  State  Corporation  Commis- 
sion was  created  and  its  functions,  powers, 
eo  duties,  and  the  essentials  of  its  procedure 
?  were  prescribed  in  detail  by  the  Constitu- 
tion of  the  state  as  well  as  by  statute.  It 
was  made  primarily  a  judicial  court  of 
record  of  limited  jurisdiction,  possessing 
also  certain  special  legislative  and  executive 
powers.  When  it  proposed  to  make  a  change 
in  a  rate  of  a  public  service  corporation,  or 
otherwise  to  prescribe  a  new  regulation 
therefor,  the  commission  was  required,  sit- 
ting as  a  court,  to  issue  its  process,  in  the 
nature  of  a  rule,  against  the  corporation 


conoemedy  requiring  It  to  appear  before  the 
commission  at  a  certain  time  and  place  and 
show  cause,  if  any  it  eould,  why  the  pro- 
posed rate  should  not  be  prescribed.  The 
judicial  question  involved  on  the  return  to 
such  rule  was  whether  or  not  the  eontem* 
plated  rate  was  confiscatory,  or  otherwise 
unjust  or  unreasonable,  and  in  the  hearing 
and  disposition  of  this  question  the  pro- 
ceedings of  the  commission,  as  prescribed  by 
law,  were,  in  every  respect,  the  same  as 
those  of  any  other  judicial  court  of  record. 
It  issued,  executed,  and  enforced  its  own 
writs  and  processes;  it  could  issue  and  en- 
force writs  of  mandamus  and  injunction; 
it  punished  for  contempt,  and  kept  a  com- 
plete record  and  docket  of  its  proceedings; 
it  summoned  witnesses  and  compelled  their 
attendance  and  the  production  of  docu- 
ments; it  ruled  upon  the  admissibility  of 
evidence;  it  certified  any  exception  to  ite 
rulings;  and  its  judgments,  decrees,  and 
orders  had  the  same  force  and  effect  as  those 
of  any  other  court  of  record  in  the  states 
and  were  enforced  by  its  own  proper  pro- 
cesses. It  was  not  subject  to  restraint  by 
any  other  state  court,  and  from  any  and 
every  ruling  or  decision  by  it  an  appeal  lay 
to  the  supreme  court  of  appeals  of  the  state, 
and  was  heard  upon  the  record  made  for 
and  certified  by  the  commission,  exactly  as 
in  the  case  of  appeals  from  any  other  court; 
and,  pending  the  decision  of  such  appeal,  the 
order  appealed  from  might,  by  a  supersedeas, 
be  suspended  in  its  operation. 

Not  only  do  the  Constitution  and  laws  of 
Virginia   make  the  commission  a  judicial 
court  of  record  by  clothing  it  with  all  the 
attributes  of  such  a  tribunal,  but  they  ex-^ 
pressly  declare  it  a  court,  and  require  it  ton 
proceed  only  by  due  process  of  law'and  in-* 
quire   into   and   determine    every    judicial 
question  coming  before  it.    It  has  repeatedly 
held  itself  to  be  a  court  and  subject  to  all 
the   obligations   thereof,   and   the  supreme 
court  of  appeals,  the  highest  state  judicial 
tribunal,  has  formally  and  expressly  so  held. 

When  this  court  shall  have,  in  the  man- 
ner above  indicated,  fully  heard  all  parties 
interested,  and,  proceeding  by  due  process 
of  law  as  to  them,  has  judicially  determined 
that  the  proposed  rate  or  regulation  is  not 
confiscatory,  nor  otherwise  unjust  or  uup 
reasonable,  then,  but  not  until  then,  it  is 
authorized  by  the  Constitution  and  laws  of 
Virginia  to  enter  an  order  prescribing  such 
rate  or  regulation,  from  which  order  an  ap- 
peal lies  to  the  supreme  court  of  appeals, 
with,  as  has  been  said,  the  right  of  suspen- 
sion by  supersedeas  pending  the  appeal.  As- 
suming that  the  prescribing  of  the  rate 
after  it  has  been  judicially  determined  to 
be  reasonable  Is  necessarily  a  legislative  aet» 
then  the  Constitution  of  the  state  expressly 
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confers  upon  this  commiaaion  the  l^|;i8lative 
power  of  prescribing  a  rate  after  it  has 
judicially  ascertained  and  decided  it  to  be 
not  below  the  limit  of  "reasonable." 

On  July  31,  1006,  the  SUte  Corpora- 
tion Commission  issued  and  caused  to  be 
senred  a  notice  to  the  "steam  railroad  com- 
panies doing  business  in  Virginia  and  all 
persons  interested/'  that,  at  12  o'clock  noon, 
on  November  1,  1006,  at  Richmond,  the 
commission  would  "hear  and  consider  any 
objections  which  may  be  urged  against  a 
rule,  regulation,  order,  or  requirement  of 
the  commission  fixing  and  prescribing  a 
maximum  rate  of  charge  of  2  cents  per 
mile  for  the  transportation  of  passengers 
over  the  line  of  any  railroad  company  in 
this  state,  operated  by  steam,  between 
points  within  the  state  of  Virginia." 

Accordingly,  on  November  1,  1906,  the 
appellee  companies  appeared  before  the  com- 
mission, and  filed  their  answers  in  writing, 
setting  forth  why,  in  their  opinion,  the  pro- 
posed 2-cent  rate  would  be  less  than  reason- 
^able. 

CO  The  commission  thereupon  entered  into  a 
•  most  thorough* hearing  of  this  question  of 
the  reasonableness  of  the  proposed  rate,  in 
which  hearing  the  appellee  companies  were 
represented  by  counsel  and  introduced 
elaborate  evidence. 

No  evidence  was  taken  or  considered,  save 
publicly,  in  the  open  sessions  of  the  com- 
mission, when  appellees  were  given  the 
fullest  opportunity  (of  which  they  availed 
themselves)  to  be  present,  to  introduce  their 
own  testimony,  by  witnesses  and  documents, 
to  cross-examine  opposing  witnesses,  to  ob- 
ject to  the  introduction  of  witnesses  or 
documents,  and  to  except  of  record  to  any 
ruling  whatever  of  the  commission. 

No  evidence  was  rejected  which  any  rail- 
road company  offered.  The  hearing  was 
continued  for  several  months,  and  the  case 
was  not  closed  until  the  companies  involved 
had  formally  announced,  in  open  court,  that 
they  had  nothing  more  to  offer. 

On  April  27,  1007,  practically  six  months 
after  the  hearing  began,  the  commission 
entered  its  order  (which  is  the  basis  of  ap- 
pellees' complaint  in  this  cause),  accom- 
panied with  an  elaborate  written  opinion, 
giving  the  grounds  therefor. 

By  this  order  certain  passenger  rates — in 
no  case  less  than  2  cents  per  mile — ^were 
prescribed  for  the  defendant  railroad  com- 
panies, to  go  into  effect  on  July  1,  1907,  the 
commission  being  of  opinion,  and  so  decid- 
ing, that  the  rates  therein  fixed  were  not 
confiscatory  nor  otherwise  unjust  or  un- 
reasonable to  said  companies. 

The  appellee  companies  refused  either  to 
obey  the  order  of  the  commission,  or  to 
appeal  therefrom,  and  publication  of  the 


order  was  directed;  but,  before  it  had  been 
accomplished,  and  on  liCay  15,  1907,  appal* 
lees  filed  bills  in  the  circuit  court  of  the 
United  States  for  the  eastern  district  of 
Virginia,  to  enjoin  the  commission  from  en* 
forcing  its  order  of  April  27,  1907,  or  taking 
any  other  steps  therein,  and  a  restraining 
order  was  entered,  enjoining  the  members  of 
the  commission  and  their  clerk  from  further 
proceeding  in  the  matter  until  a  motion  for 
an  injunction  pendente  Hie  could  be  heard, 
and  requiring  them  to  appear  before  the  ^ 
circuit  judge  in  Asheville,  North  Carolina,  g 
•on  June  27,  1907.  to  show  cause  why  such* 
injunction  should  not  be  granted.  Appel- 
lants entered  a  special  and  limited  appear- 
ance, and  filed  their  joint  and  separate  an- 
swers to  the  rule,  in  which  they  denied  the 
jurisdiction  of  the  court. 

The  cause  having  been  heard  on  the  rule 
and  answers  thereto,  the  circuit  judge,  on 
July  10,  1907,  overruled  the  objection  to  the 
court's  jurisdiction,  and  granted  injunctions 
pendente  lite,  as  prayed  for.  Thereupon  the 
defendant  Prentis  filed  his  demurrer,  based 
on  substantially  the  same  grounds  as  those 
assigned  in  the  answer  to  the  rule,  and  the 
three  other  defendants  filed  their  joint  and 
separate  plea,  setting  up  specifically  that 
the  commission  is  a  court  within  the  pur- 
view of  9  720  of  the  United  States  Revised 
Statutes  (U.  S.  Comp.  Stat.  1901,  p.  681), 
and  on  September  10,  1907,  by  leave  of 
court,  all  four  of  the  defendants  filed  their 
joint  and  separate  plea  of  rea  judicata. 

December  26,  1907,  the  court  overruled  the 
demurrer  and  both  pleas,  and  the  defendants 
declining  to  answer  further,  a  final  decree 
was,  on  that  day,  entered  in  each  case,  tak- 
ing the  bills  pro  confeeso,  and  perpetuating 
the  injunctions,  with  costs.  Thereupon  ap- 
peals were  allowed  and  prosecuted  from  said 
final  decrees. 

In  my  opinion,  a  preliminary  objection  is 
fatal  to  the  maintenance  of  these  bills.  It 
appears  on  their  face  that  the  appellees  did 
not  avail  themselves  of  the  right  of  appeal 
to  the  court  of  appeals  of  Virginia,  which 
was  absolutely  vested  in  them  by  the  Consti- 
tution and  laws  of  that  commonwealth. 
Such  an  appeal  would  have  brought  up  the 
question  of  the  all^^d  unreasonableness  of 
the  designated  rate,  and  appellees  cannot  as- 
sume that  the  decision  of  the  commission 
would  necessarily  have  been  affirmed.  If 
reversed  or  changed  to  meet  appellees'  views, 
the  whole  ground  of  equity  interposition 
would  disappear.  In  such  circumstances  it 
is  the  settled  rule  that  courts  of  equity  will 
not  interfere.  The  transaction  must  be  com- 
plete, and  jurisdiction  cannot  be  rested  on 
hypothesis.  A  fortiori  this  must  be  so 
where  Federal  courts  are  asked  to  interfere 
with  the  legislative,  executive,  or  judidal 
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•  fteti  of  a  state,  imlflM^aonie  ezeeptional  and 
Imperative  necessity  is  shown  to  exist,  whioli 
cannot  be  asserted  here. 

Moreover,  this  is  demanded  by  comity, 
and  what  comity  requires  is  as  much  re- 
quired in  courts  of  justice  as  in  anything 
else. 

"  'Comity,'  -  said  Mr.  Justice  Gray  in  the 
leading  case  of  Hilton  y.  Guyot,  159  U.  S. 
163,  40  L.  ed.  108,  16  Sup.  Ct  Rep.  143,  "in 
the  legal  sense,  is  neither  a  matter  of  abso- 
lute obligation,  on  the  one  hand,  nor  of 
mere  courtesy  and  good  will,  upon  the  other. 
But  it  is  the  recognition  which  one  nation 
allows  within  its  territory  to  the  legis- 
lative, executive,  or  judicial  acts  of  another 
tiation,  having  due  regard  both  to  inter- 
national duty  and  convenience,  and  to  the 
fights  of  its  own  citizens  or  of  other  per- 
aons  who  are  under  the  protection  of  its 
laws." 

And,  as  applied  to  Federal  interference 
with  state  acts,  the  observance  of  this  rule 
of  comity  should  be  regarded  as  an  obli- 
gation. It  is  recognized  as  such  by  ft  720  of 
the  Revised  Statutes. 

By  the  (Constitution  of  Virginia  the  com- 
mission is  vested  with  legislative  as  well  as 
judicial  powers,  and  the  validity  of  that 
union  of  powers  has  been  repeatedly  upheld 
by  the  highest  judicial  tribunal  of  that  com- 
monwealth,— ^the  matter  being  committed  to 
the  determination  of  the  state.  It  seems 
equally  true,  that  whether  an  adjudication 
by  the  commission,  on  notice  and  hearing, 
that  proposed  rates  are  reasonable,  and  not 
confiscatory,  may  lawfully  be  had  prior  to 
the  legislative  act  of  imposing  the  rates,  is 
also  a  matter  for  state  determination, 
and,  at  all  events,  that  question  should,  in 
the  first  instance,  be  decided  on  appeal  by 
the  court  of  appeals.  I  cannot  see  why  the 
reasonableness  and  justness  of  a  rate  may 
not  be  judicially  inquired  into  and  judicial- 
ly determined  at  the  time  of  the  fixing  of 
the  rate,  as  well  as  afterwards;  but  that 
and  kindred  questions  should  be  tested  as 
provided  by  this  Constitution  and  these 
laws  before  the  controversy  is  precipitated 
into  a  circuit  court  of  the  United  States. 
«o  Power  grows  by  what  it  feeds  on,  and  to 
«*  hold  that  state  railroad  companies  can*take 
their  chances  for  the  fixing  of  rates  in  ao- 
eordance  with  their  views  in  a  tribunal  pro- 
vided lor  that  purpose  by  state  Constitu- 
tion and  laws,  and  then,  if  dissatisfied  with 
the  result,  decline  to  seek  a  review  in  the 
highest  court  of  the  state,  though  possessed 
of  the  absolute  right  to  do  so,  and  invoke 
the  power  of  the  Federal  courts  to  put  a 
•top  to  such  proceedings,  is,  in  my  opinion, 
utterly  inadmissible  and  of  palpably  danger- 
ous tendeaoj. 


Oor.  Tkuc» 


Kr.  Jostioe  WarlaB,  also  eononrriiig  in 
the  reversal  of  the  deeree,  but  dissenting 
from  the  opinion  of  the  court  t 

I  concur  in  the  general  observatioos  of 
the  Chief  Justice,  and,  with  him,  dissent 
from  the  opinion  of  the  court.  But  I  go 
somewhat  further  than  he  has  done.  I  hold 
that  the  circuit  court  was  entirely  without 
authority,  by  injunction,  to  stay  the  pro- 
ceedings of  the  State  Corporation  Commis* 
sion.  By  |  720  of  the  Revised  Statutes  (U. 
S.  Comp.  Stat.  1901,  p.  681),  it  is  provided 
that  "the  writ  of  injunction  shall  not  be 
granted  by  any  court  of  the  United  States 
to  stay  proceedings  in  any  court  of  a  state, 
except  in  cases  where  such  injunction  may 
be  authorized  by  any  law  relating  to  pro* 
ceedings  in  bankruptcy."  Such  has  been 
the  law  since  1793.  In  my  judgment,  the 
Virginia  State  Corporation  Commission  is, 
in  every  substantial  sense,  a  court  It  is 
conclusively  shown  to  be  such  by  the  pro- 
visions of  the  Constitution  and  laws  of  Vir- 
ginia, as  interpreted  by  the  highest  court  of 
Virginia  and  as  summarized  in  the  opinion 
of  the  Chief  Justice.  If  the  commission  is  a 
court,  within  the  meaning  of  §  720,  then 
the  circuit  court  of  the  United  States  was 
wholly  without  authority  to  stay  the  pro- 
ceedings of  that  tribunal  by  the  writ  of 
injunction.  The  circuit  court  could  not 
grant  the  writ  of  injunction  in  face  of  the 
act  of  Congress  expressly  forbidding  such 
action.  No  one  will  question  the  authority 
of  Congress  to  prescribe  the  limits  of  the 
jurisdiction  of  the  courts  created  by  it. 

It  is  suggested  that,  under  this  view, 
there  is  danger  that  rights  granted  or  se- 
cured by  the  Constitution  may  be  violated  eo 
*by  the  judgment  of  the  commission  or  by* 
the  judgment  of  the  court  of  appeals  of 
Virginia.  A  conclusive  answer  to  this  sug- 
gestion is  that,  if  the  final  action  of  the 
conunission,  in  any  case  of  rate-makings 
amounts  to  confiscation  of  the  property  of 
the  corporation  whose  rates  are  regulated, 
and  therefore  is  to  be  held  wanting  in  due 
process  of  law  as  taking  private  property 
for  public  use  without  just  compensation, 
and  if  such  action  be  sustained  by  the  high- 
est court  of  Virginia,  then  the  way  is  plain- 
ly open  to  bring  that  question  to  this  court 
upon  writ  of  error.  Rev.  Stat  ft  709,  U.  S. 
Comp.  Stat  1901,  p.  675.  In  this  way  any 
Federal  right,  specially  set  up  and  denied 
by  the  state  tribunals,  can  be  adequately 
protected  by  the  final  judgment  of  this 
court 

In  my  opinion,  the  decree  should  be  ro- 
versedf  with  direction  to  dismiss  the  origl* 
aal  suit  bron^t  in  the  Federal  oourt. 


1906. 

(211  U.  S.  199) 

THOMAS   H.    PICKFOBD   and   Jolin    H. 

Walter,  Plffa.  in  Err^ 
▼• 

HENRY  li.  TALBOTT. 

Libel  and  Sulkdeb  (9  110*)— Evxdbnob. 

1.  Eyidence  that  a  proBeeuting  attorney 
neglected  to  investigate  the  character  of 
tiie  prosecuting  witness  is  inadmissible  on 
the  cross-examination  of  that  officer  under 
a  plea  of  the  general  issue,  as  tending  to 
rebut  the  allegation  in  the  declaration  in  an 
action  for  libel  in  charging  him  with  us- 
ing his  office  to  procure  an  indictment  as 
part  of  a  conspiracy  to  blackmail,  that  he 
was  upright,  honest,  just,  and  faithful  in 
the  performance  of  his  official  duties. 

[Bd.  Nota^For  other  cas«t,  see  libel  and 
Blander.  Deo.  Dig.  fi  110.^ 

TBiAit  (ft  260*)— Requested  Instbuctiors. 

2.  A  requested  instruction  is  properly  re- 
fused where  the  instructions  civen  and  not 
objected  to  embodied  everything  contained 
in  the  instruction  refused  that  was  adapted 
to  the  testimony  and  to  the  consideration 
which  the  jury  might  give  to  its  various 
phasea. 

CBd.  Noje.— For  other  canes,  see  Trial,  Cent 
Dig.  I  651;    Dec.  Dig.  §  260.*] 

[No.  18.] 

Aigned  October  26,  27,  1908.    Denied  No- 
vember 30,  1908. 

IN  ERROR  to  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  a 
judgment  which  affirmed  a  judgment  of  the 
Supreme  Court  of  the  District  in  favor  of 
plaintiff  in  an  action  for  libel.    Affirmed. 
See  same  case  below,  28  App.  D.  C.  498. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Henry  E.  Davis,  Samuel  Mad- 
dox  and  H.  Prescott  Gatley  for  plaintiffs  in 
error. 
Messrs.   Andrew   liipscomb   and   John 
^Ridont  for  defendant  in  error. 
e 

?  *Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court; 

This  is  an  action  for  libel,  brought  in 
the  supreme  court  of  the  District  of  Colum- 
bia. The  plaintiff  in  the  action,  defendant 
in  error  here,  secured  a  verdict  for  $8,500, 
upon  which  judgment  was  entered.  It  was 
^  affirmed  by  the  court  of  appeals.  28  App.  D. 
ec.  498. 

•  *rhe  facts  are  set  out  at  some  length  in 
the  opinion  of  the  court  of  appeals,  and  need 
not  be  repeated.  It  is  enough  to  say  that 
defendant  in  error,  Talbott,  was,  at  the  time 
of  the  publication  of  the  libel,  state's  attor- 
ney for  the  county  of  Montgomery,  in  the 
state  of  Maryland.  During  his  incumbency  of 
that  office  an  indictment  was  found  upon  the 
testimony  of  one  Hudson,  charging  plaintiffs 
In  error  with  the  crime  of  arson,  for  having 
Mt  flre^  it  WM  ehaiged,  to  a  building  owned 
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by  them  in  Moni|pomery  county.  The  build* 
ing  was  insured  for  $30,000,  of  which,  after 
controversy,  there  was  paid  $21,000.  The 
libelous  article  was  published  in  a  paper 
published  in  the  eity  of  Washington,  called 
the  Sunday  Globe,  and  copies  circulated  ia 
the  county  of  Montgomery,  Maryland.  The- 
article  was  entitled,  "History  of  a  Crime  in» 
which  District  Attorney  Talbott,  of  Mary- 
land, Enacts  a  Leading  Role.''  It  accused; 
Talbott  of  entering  into  a  "criminal  scheme"' 
with  Hudson  and  a  man  by  the  name  of 
Hopp,  to  blackmail  Pickford  and  Walterr 
plaintiffs  in  error,  which  "culminated"  in< 
the  "nefarious  indictment;"  and,  in  order 
that  the  actors  in  it  might  be  "unmasked," 
the  facts  were  said  to  be  stated  as  they  were 
learned  "after  a  thorough  investigation." 
Certain  facts  and  instances  were  detailed, 
among  others  the  association  of  Hudson  and 
Hopp,  an  attempt  by  the  latter  to  obtain 
money  from  Pickford  to  stop  the  prose- 
cution of  the  indictment,  the  payment  of 
Pickford  to  Hopp  of  certain  marked  bills^ 
the  arrest  of  Hopp,  the  advancement  of 
money  by  Talbott  to  Hudson,  the  demand  of 
Pickford's  attorney  for  trial  of  the  indict- 
ment, and  motions  to  continue  the  same  by 
Talbott,  and  the  final  dismissal  of  the  same 
by  him  when  the  court  peremptorily  ordered 
him  to  proceed.  The  article  concluded  with 
these  words:  "The  district  attorney  [Tal* 
bott]  thereupon,  by  leave  of  the  court,  esk- 
tered  a  nol.  pro9»  and  the  great  conspiracy 
thus  came  to  an  inglorious  end." 

It  appeared  from  the  evidence  that  the 
predecessor  in  office  of  Talbott  (Alexander 
Kilgour)  had  refused  to  prosecute  plain^ 
tiffs  in  error,  and  to  him,  plaintiff  in  error  § 
Pickford,  in  his* testimony,  attributed  the? 
declaration  that  the  "whole  thio^'  was  a 
"blackmailing  scheme."  Kilgour,  in  his 
testimony,  stated  that  he  did  not  recall 
using  the  word  "blackmailing,"  but  said 
that  in  all  probability  he  had  dene  so,  and 
"that  it  was  an  effort  on  the  part  of  the 
insurance  companies  to  use  his  office  for  the 
purpose  of  collecting  their  money." 

The  declaration  contained  four  counts^ 
the  first  of  which  was  taken  from  the  jury.. 
In  all  of  them,  however,  Talbott  alleged  hie 
incumbency  of  the  office  of  state'e  attorney 
for  the  county  of  Montgomery,  and  that,  ae 
"such  officer,  he  was  always  reputed'  amongst 
the  citizens  of  said  county"  and  of  the 
United  States,  "and  deservedly  so  reputed,  to 
be  upright,  honest,  just,  and  faithful'  in 
the  performance  of  the  publie  dutiee  im*- 
posed  upon  him  by  his  oath  of  office  and 
the  laws  of  the  state  of  Maryland."  Injury 
to  his  good  name  and  credit  was  allegedL 
The  defendants  pleaded  the  general  issue. 

At  the  trial,  Talbott,  being  on  the  stand; 
testified  that  he  had  investigated  the  crime 
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for  which  Pickford  and  Walter  were  in- 
dicted, and  that  it  had  heen  brought  to  hie 
attention  by  a  man  by  the  name  of  Thomp- 
•on,  "in  a  vague  and  indefinite  letter," 
which  waa  followed  by  another  letter,  in 
which  it  was  stated  the  crime  was  arson. 
He  testified  that  Thompson  was  a  news- 
paper man,  whom  he  had  never  seen  before, 
and  on  whom  he  called  in  response  to  the 
second  letter.  He  also  testified  that  Thomp- 
son told  him  that  Hudson  would  be  a  wit- 
ness, but  did  not  tell  him  who  Hudson  was, 
but  that  he  (Hudson)  was  thoroughly  in 
touch  with  the  situation.  Subsequently  ho 
went  with  Thompson  to  see  Hudson,  taking 
a  stenographer  with  him.  He  furtiier  tes- 
tified that  he  did  not  know  whether  he  asked 
Thompson  if  the  matter  had  been  brought 
to  the  attention  of  Mr.  Eilgour.  And  fur- 
ther testified  that  the  fire  occurred  during 
Kilgour's  incumbency,  and  that  he  had  not 
inquired  of  Kilgour  about  it.  He  also  tes- 
tified that  the  fire  occurred  in  September, 
1897,  two  years  and  four  months  before  he 
qualified.  He  testified  further  that  both 
o  Thompson  and  Hudson  were  strangers  to 
?  him.  At  this  point* the  court  interrupted 
the  examination,  and  the  following  occurred : 

The  Court.  On  what  line  are  you  pur- 
suing this  inquiry? 

Mr.  Maddox.  I  am  going  to  show,  if  I 
can,  the  absence  of  good  faith  in  this  indict- 
ment on  the  part  of  the  district  attorney. 

Thereupon,  after  discussion  and  explana- 
tion on  the  part  of  counsel  for  defendants, 
the  following  occurred: 

The  Court.  I  think  I  have  heard  enough 
to  know  what  your  proposition  is.  I  can- 
not see  but  that  it  is  an  attempt  to  prove 
the  truth  without  pleading  it.  .  .  .  You 
may  prove  anything  Pickford  heard  the  wit- 
ness say,  before  the  article  was  published. 

Mr.  Maddox.  I  want  to  prove  by  this  wit- 
ness, first  by  his  own  testimony  in  connec- 
tion with  the  transaction  complained  of  in 
this  article,  that  he  is  not  a  man  of  good 
character,  which  he  says  he  is. 

Mr.  Lipscomb.  I  do  not  object  hy  our 
[to  your]  asking  him  that,  Mr.  Maddox. 

Secondly.  I  want  to  show  that  Mr.  Pick- 
ford, from  what  he  heard  the  plaintiff  say, 
had  reasonable  grounds  to  believe  that  he 
was  mixed  up  in  some  way  with  this  con- 
spiracy. 

The  Court.  You  may  prove  anything  Pick- 
ford heard  the  witness  say  before  the  article 
was  published. 

Mr.  Maddox.  I  understand  the  court  will 
not  let  me  go  into  the  inquiry  as  to  whether 
or  not  the  plaintiff  knew  the  man  Hudson 
before  he   made   this   presentment  to   the 


grand  Jury,  and  whethor  lie  investigated  tht 
character  of  the  man. 

Under  your  statement  that  you  propose 
by  that  line  of  testimony  to  prove  that  the 
district  attorney  aeted  in  bad  faith,  I  will 
not  hear  it,  because  I  do  not  think  it  is 
relevant  for  that  purpose. 

This  ruling  is  assigned  as  error  here,  as 
it  was  in  the  court  of  appeals,  and  it  if 
attacked  on  the  ground  that  ''the  'good  faith' 
of  the  defendant  in  error  in  procuring  the 
Rockville  indictment  went  to  the  very  heart  S 
of  the  action."  And  counsel*supplement  this  7 
by  saying  that,  "if  it  could  have  been  made 
to  appear  by  the  admission  of  the  witness, 
testifying  in  his  own  behalf,  that,  while 
state's  attorney,  he  was  in  league  with  the 
man  Hudson  and  the  insurance  companies 
in  a  scheme  which  his  predecessor  denomi* 
nated  'blackmailing,'  the  jury  would  have 
made  short  work  of  the  case  when  they  re- 
tired to  consider  their  verdict;  and  it  was 
impossible  to  do  this  except  by  probing  the 
conscience  of  the  witness  through  the  medi- 
um of  cross-examination."  It  is  obvious,  by 
"good  faith,"  counsel  mean  the  truth  of  the 
charge.  But,  in  the  subsequent  discussion, 
they  seem  to  make  it  equivalent  to  good 
character,  and  contend  that  the  examination 
was  in  rebuttal  of  the  allegation  of  the 
declaration  that  defendant  in  error  'Sras 
upright,  honest,  and  just"  in  the  perform- 
ance of  his  official  duties. 

For  the  right  to  show  the  character  of 
the  witness,  counsel  adduce  many  cases,  and 
assert,  besides,  the  freedom  that  may  be 
exercised  in  cross-examination.  But  the 
counsel  who  tried  the  case  marked  a  dis- 
tinction between  the  character  of  the  wit- 
ness and  his  good  faith,  and  on  that  distine- 
tion  the  court  made  its  ruling.  It  will  not 
do  now  to  identify  them  and  claim  a  right 
that  was  not  denied.  The  attorney  for  de- 
fendants (plaintiffs  in  error)  was  careful 
to  say  that  he  made  no  objections  to  ques- 
tions directed  to  character,  and  the  final 
purpose,  as  declared,  had  no  reference  to 
that  But  what  is  the  testimony  and  what 
is  the  argument  built  upon  itT  Counsel  who 
conducted  the  defense  said:  "I  understand 
the  court  will  not  let  me  go  into  the  in- 
quiry as  to  whether  or  not  the  plaintiff 
knew  the  man  Hudson  before  he  made  this 
presentment  to  the  grand  juiy,  and  whether 
he  investigated  the  character  of  the  man.* 
It  is  now  argued  that  this  was  an  inquiry 
of  a  specific  fact  affecting  the  character  of 
Talbott,  showing  that  he  exhibited  a  "reckless 
disregard  of  the  rights  of  others,"  and  this, 
taken  in  connection  with  certain  facts  men- 
tioned, "shows,"  it  is  said,  "a  readiness  on 
the  part  of  the  defendant  in  error  to  smirch 
the  character  of  plaintiffs  in  error  amoimi- 
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c  ing  to  reekleesneat  saoh  that»  if  the  defend 
?«it  in  error  were  at^bar  for  his  conduct  in 
the  premises,  would  be  held  to  show  malice 
of  the  degree  calling  for  punitive  damages." 
And  it  is  uiged,  after  considerable  disous- 
sion»  that  ''the  interrupted  attempt  was  to 
show  that  the  defendant  in  error,  by  reason 
of  his  conduct  in  the  very  matter  in  con- 
troversy, was  not  entitled  to  and  did  not 
have  the  peculiar  character  in  respect  to 
which  he  claimed  to  have  been  injured; 
namely,  a  character  for  probity  in  office. 

if 

•      •      • 

We  are  not  able  to  concur  in  the  conclu- 
sion. A  charge  of  using  an  office  to  procure 
an  indictment  as  part  of  a  conspiracy  to 
blackmail  could  not  be  justified  or  in  any 
degree  excused  by  the  facts  offered  to  be 
proved.  One  might  be  a  careful  and  zealous 
officer  and  not  stop  to  investigate  the  char- 
acters of  prosecuting  witnesses.  Besides, 
the  charge  was  not  of  careless  credence  of 
an  accusation  of  crime  against  innocent 
men,  but  of  a  scheme  deliberately  planned, 
through  a  ''nefarious  indictment/'  to  use 
the  words  of  the  libel,  to  extort  money  from 
innocent  men.  We  think,  therefore,  that  the 
trial  court  was  right  in  rejecting  the  prof« 
fared  evidence  as  irrelevant.  We  could  not 
hold  otherwise,  unless  we  should  hold  that 
erime  and  credulity  are  one  and  the  same 
thing,  and  we  repeat  that  the  mere  neglect 
to  investigate  the  character  of  witnesses  is 
not  equivalent  to  such  disregard  of  the 
rights  of  others  as  to  be  tantamount  to 
deliberate  design,  certainly  not  a  deliberate 
design  to  blackmail.  We  say  "mere  neglect," 
because  this  was  all  the  offer  amounted  to. 
It  was  already  in  evidence  for  what  it  was 
worth  that  Hudson  was  a  stranger  to  Tal- 
bott. 

The  second  assignment  of  error  is  based 
upon  the  contention  that  the  court  erro- 
neously instructed  the  jury  in  regard  to 
the  responsibility  of  the  plaintiffs  in  error 
for  the  libel. 

It  is  not  necessary  to  give  the  testimony. 
We  will  assume  that  it  might  have  been 
contended  plaintiffs  in  error  were  not  con- 
nected with  either  the  printing  or  publishing 
of  the  first  article  or  the  second  (there 
were  two),  or  with  either.  The  instruction 
*4  asked  and  the  instructions  given  by  the 
•  eourt*are  too  long  to  be  copied  and  difficult 
to  summarize.  They  are  set  out  in  the 
opinion  of  the  court  of  appeals,  and  it  will 
be  seen  from  them  that  those  given  by  the 
court,  which  were  not  objected  to,  embodied 
all,  as  the  court  of  appeals  held,  that  was 
contained  in  the  instruction  refused,  adapt- 
ed to  the  testimony  and  the  consideration 
which  the  jury  might  give  to  its  various 
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CufiToics  AND  Uaion  (|  14*)— Uii ambigu- 
ous CONTBACT. 
1.  Payment  for  removing  the  earth  whieh 
may  slide  into  the  channel  from  the  sides 
or  slojpes  during  excavation  is  so  clearly  ex- 
cluded by  a  dredginff  contract  as  to  prevent 
giving  the  words  ^measured  in  place"  a 
trade  meaning  which  demands  a  different 
construction,  where  the  specifications  pro- 
vide for  payment  by  the  cubic  yard,  meas- 
ured in  place,  determined  by  surveys  made 
before  dredging  is  commenced  and  after 
completion,  require  that  the  work  shall  be 
plainly  located  by  stakes  and  ranges,  which 
shall  be  kept  continually  in  place,  and  pre- 
clude extra  allowance  for  excavating  materi- 
al different  from  that  therein  described, 
or  payment  for  work  outside  the  designated 
lines  of  excavation  or  below  the  specified 
depth,  and  state  that  any  material  deposited 
otherwise  than  specified  and  agreed  upon 
must  be  removed  by  the  contractor  at  his 
own  expense,  that  no  guaranty  is  given  as 
to  the  nature  of  the  bottom,  and  that  no 
claim  will  be  made  for  any  excess  or  de- 
ficiency in  the  estimate  of  quantity. 

[Ed.  Note.— Por  other  cases,  see  Ctutoms  and 
Usages.  Cent  Die  I  29;    Dec.  Dig.  I  14.«] 

CoNTBACTs  (§  170*)— Construction. 

2.  A  contractor  for  a  public  improvement, 
who,  pending  a  dispute  with  the  government 
as  to  his  right  to  compensation  for  certain 
work,  enters  into  a  supplemental  contract 
with  the  same  terms  and  specifications  as 
the  original,  with  full  knowledge  of  the 
meaning  afllxed  by  the  government  to  the 
terms  of  such  original  contract,  which  had 
been  insisted  upon  by  it  in  carrying  on  pre- 
vious operations,  is  precluded  from  claim* 
Ing  compensation  under  the  new  contract 
for  any  work  of  that  character. 

riM.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  \  75S;   Deo.  Dig.  fi  170.*] 

[No.  0.1 

Aigued  November  II,   1908.    Decided  No- 
vember 80,  1908. 

APPEAL  from  the  Court  of  Claims  to 
review  a  judgment  denying  the  dalm 
of  a  dredging  company  of  a  right  to 
compensation  for  removing  the  earth  which 
fell  into  the  excavation  from  the  sides 
or  slopes  during  the  dredging  of  a  channeL 
Affirmed. 

See  same  case  below,  41  Ct.  CI.  214. 

The  facts  are  stated  in  the  opinion. 

Messrs.  L.  T.  Michener,  W.  W.  Dudley, 
and  P.  G.  Michener  for  appellant. 

Assistant  Attorney  General  Thompaon 
and  Mr.  Philip  M.  Ashford  for  appellee. 
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•  *Mr.  Justiot  THiite  deliTared  the  opinion 
oi  th«  oourt: 

>  Tke  appellant^  th«  dredga  company,  raed 
to  recover  $28^21.79.  The  relief  sought  was 
baaed  on  the  ayerment  that,  under  a  eon- 
traet  for  dredging  a  channel  in  the  Christi- 
ana river  and  in  or  about  the  harbor  of 
Wilmington,  Delaware,  made  in  1809,  and 
a  supplementary  contract  made  in  June, 
S  1001,  the  dredge  company  had  excavated 
f  200,430  cubic  yards  *of  earth,  for  which,  at 
the  contract  price,  it  should  have  been  paid 
the  sum  sued  for,  but  that  the  United  States, 
in  making  settlement  under  the  contract, 
despite  the  protest  of  the  dredge  company, 
had  declined  to  pay,  upon  the  ground 
that  excavating  and  removing  the  earth  re- 
ferred to  was  not  within  the  contract.  The 
pertinent  facts  found  by  the  court  below 
are  these: 

Prior  to  September,  1800,  the  United 
States  was  engaged  in  excavating  a  chan- 
nel in  the  Christiana  river  and  about  the 
harbor  of  Wilmington,  Delaware.  The  work, 
in  September,  1800,  was  in  process  of  ex- 
ecution, under  a  contract  between  the  Unit- 
ed States  and  the  New  York  Dredging  Com- 
pany. In  the  office  of  the  United  States 
engineer  in  charge  of  the  work  there  existed 
maps  or  drawings  showing  the  condition  of 
the  river  prior  to  any  work  being  done  by  the 
New  York  Dredging  Company,  the  location 
of  the  channel  in  which  the  work  was  being 
done,  and  the  specifications  controlling  the 
contract,  as  well  as  the  progress  made  in 
the  work.  Of  these  facts  the  dredge  com- 
pany had  knowledge.  On  September  18, 
1800,  the  United  States  engineer  office  at 
Wilmington,  through  William  F.  Smith, 
United  States  agent,  advertised  for  propo- 
sals for  the  dredging  and  removing  of  about 
000,000  cubic  yards  of  material  in  connec- 
tion with  the  work  then  being  done,  as  pre- 
viously stated.  In  the  advertisement  in- 
viting the  proposals  it  was  stated  that  speci- 
fications, blank  forms  for  proposals,  and  all 
available  information  would  be  furnished 
on  application  to  the  engineer  office.  The 
specifications  for  the  work  in  question  re- 
cited: 

"The  project,  for  the  completion  of  which 
contracts  are  authorized  in  the  law  above 
quoted,  requires  the  dredging  of  the  Christi- 
ana river  to  a  depth  of  21  feet  at  mean  low 
water  from  the  21 -foot  curve  in  the  Dela- 
ware river  to  the  upper  line  of  the  pulp 
works ;  thence  to  the  draw  pier  of  the  Shell- 
pot  branch.  No.  4,  of  the  P.,  W.  &  B.  R.  R., 
BO  as  to  give  a  depth  which  gradually  di- 
minishes to  10  feet  at  mean  low  water  at 
S  the  latter-named  place  and  the  removal  of 
^shoals  having  less*than  seven  (7)  feet  of 
water  over  them;  thence  to  Newport, — ^the 
width  to  be  260  feet  to  the  mouth  of  the 


Brandywine,  200  fest  thence  to  the  vppar 
line  of  the  pulp  works,  and  100  feet  above. 
Work  is  now  in  progress  under  contracts  for 
dredging  to  a  depth  of  18  feet  up  to  ths 
pulp  works,  ths  width  to  be  made  beinf 
200  feet,  and  for  all  above-described  dredg- 
ing above  the  pulp  works.  The  work  re- 
quired under  these  specifications  is  the 
dredging  that  remains  to  complete  the  proj- 
ect, additional  to  that  done  or  to  be  dons 
under  the  contracts  above  referred  to  until 
their  termination  or  completion.  It  is  es- 
timated that  about  000,000  cubic  yards  wiU 
have  to  be  removed." 

The  character  of  the  work  required,  ths 
method  of  carrying  on  the  same,  and  the 
steps  to  be  taken  to  fix  the  amount  to  be- 
come due  under  the  contract  when  fully 
performed,  were  stated  in  the  spedfloations 
as  follows: 

"The  amount  of  material  removed  will  be 
paid  for  by  the  cubic  yard,  measured  in 
place,  and  shall  be  determined  by  surveys 
made  before  dredging  is  commenced  and 
after  it  is  completed.  All  surveys  and  meas- 
urements are  to  be  made  under  the  direction 
of  the  engineer  in  charge,  by  persons  em* 
ployed  by  him  for  that  purpose.  The  de- 
cision of  the  engineer  in  charge  as  to  tlis 
amount  of  material  excavated  and  removed, 
as  well  as  to  its  location  and  deposit,  shall 
be  final  and  without  appeal  on  the  part  of 
the  contractor. 

"The  location  of  the  work  shall  be  plainly 
located  by  stakes  and  ranges.  The  level 
of  mean  low  water,  as  established  by  the 
engineer  in  charge,  shall  not  be  changed 
during  the  progress  of  the  work.  The  con- 
tractor shall  be  required  to  supply  the  lum- 
ber for  the  necessary  stakes  and  ranges,  and 
shall  at  all  times,  when  called  upon,  fur- 
nish men  and  boats  to  set  them  and  keep 
them  set  under  the  direction  of  the  inspect- 
or, the  expense  thereof  to  be  included  in 
the  contract  price  for  the  dredging. 

"No  guaranty  is  given  as  to  the  nature 
of  the  bottom,  but,  as  far  as  it  is  known,  ^ 
it  is  sand,  mud,  clay,  and  gravel.    Bidders  JB 
*ftre   requested  to   satisfy  themselves  upon* 
this  point  and  to  examine  all  other  local 
conditions,  as  it  will  be  assumed  that  their 
bids  are  based  upon  personal  information. 
No  extra  allowance  will  be  made  for  exca- 
vating material  differing  from  that  herein 
described. 

"It  is  understood  and  agreed  that  the 
quantities  given  are  approximate  only,  and  it 
must  be  understood  that  no  claim  will  bo 
made  against  the  United  States  on  account 
of  any  excess  or  deficiency,  absolute  or  rela- 
tive, in  the  same.  Bidders  are  expected  to 
examine  the  drawings,  and  are  invited  to 
make  the  estimate  of  quantities  for  them* 
selves.    It  is  not  expected  that  ths  aetoal 
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qiumtitiee  will  vxy  mon  than  10  p«r  eentiim 
from  the  eitimates. 

*7ayment8  will  b«  allowed  for  actual 
dredging  to  twenty-one  (21 )  feet  below  mean 
low-water  level.  Work  done  outside  of  the 
designated  lines  of  excavation  or  below  the 
specified  depth  will  not  be  paid  for,  and  any 
material  deposited  otherwise  than  specified 
and  agreed  upon  must  be  removed  by  the 
contractor  at  his  own  expense.** 

On  November  20,  1890,  the  claimant 
(dredge  company),  whose  proposal  had  been 
accepted,  entered  into  a  contract  with  the 
United  States  through  General  William  F. 
fSmith,  United  States  agent,  for  the  per- 
formance of  the  additional  dredging,  in  con- 
formity with  the  advertisements  and  speci- 
fications referred  to  in  the  preceding  find- 
ings. It  was  provided  in  the  contract  that 
nhe  said  Bowers  Hydraulic  Dredging  Com- 
pany shall  furnish  all  labor,  machinery,  and 
appliances  necessary  or  proper  for  the  faith- 
ful execution  of  the  contract,  and  shall  do 
the  work  called  for,  and  in  all  respects 
carry  out  and  comply  with  the  said  specifi- 
cations for  dredging."  The  sum  to  be  paid 
was  fixed  by  the  contract  at  lOyg  o«^ts  for 
each  and  every  cubic  yard  of  material 
dredged,  ^measured  in  place,"  the  said  price 
including  removal  and  redeposit. 

Presumably,  in  consequence  of  Imowledge 
on  the  part  of  the  dredge  company  of  a 
refusal  by  the  government  to  pay  the  New 
S  York  Dredging  Company  for  the  work  being 
r  done  by*  it  for  the  removal  of  any  earth 
from  the  excavated  channel,  derived  from 
the  sliding  from  slopes  of  the  same,  the 
dredging  company,  before  commencing  work, 
addressed  a  letter  to  General  Smith,  en- 
gineer in  charge,  requesting  to  know  whether 
its  contract  would  be  construed  as  excluding 
payment  for  removing  such  earth.  General 
Smith  replied  "that  payment  will  be  made 
for  the  quantity  of  material  removed  within 
the  designated  lines  of  excavation  as  deter- 
mined by  measurement  before  and  after  the 
dredging,  and  that  such  measurement  does 
not  include  material  which  comes  in  from 
the  sides  during  the  progress  of  dredging." 
The  letter  stated:  "I  deem  it  proper  to 
add  that  this  is  in  conformity  with  the 
instructions  received  from  the  chief  of  en- 
Queers  on  the  subject."  The  dredge  com- 
pany thereupon  replied,  protesting  against 
this  construction,  declaring  that  it  was  not 
bound  thereby,  and  that  its  performance  of 
the  work  must  not  be  construed  as  an  ac- 
ceptance of  the  correctness  of  such  inter- 
pretation. 

The  work  was  commenced.  Whenever  a 
payment  was  made  under  the  contract,  the 
dredge  company,  in  receiving  tlie  same,  as- 
serted that  it  was  entitled  to  be  paid  for 
^removing  any  earth  which  had  fallen  into 


the  excavation  from  the  ilopea  and  wUeh 
had  been  removed  by  it,  and»  on  payment 
for  such  work  being  refused,  it  protested. 
On  June  21,  1901,  while  the  work  on  the 
contract  was  proceeding,  the  dredge  company 
made  a  supplementary  contract,  inereasing 
the  amount  to  be  by  it  excavated,  in  ac- 
cordance with  the  terms  and  specifications 
of  the  prior  contract,  from  900,000  to 
1,300,000  cubic  yards.  As  the  work  there- 
after progressed  under  both  contracts  pay- 
ments were  continued  to  be  made  by  the 
government  and  received  by  the  dredge  com- 
pany under  protest,  as  before  stated,  until 
the  work  under  the  contracts  was  finally 
completed. 

The  court  below  found : 

"The  amount  of  material  that  fell  or  slid 
from  the  sides  or  slopes  of  the  vertical  walls 
in  front  of  the  dredge  and  that  was  removed 
thereby  along  with  the  excavated  material  S 
within  the*designated  lines  for  dredging  as^ 
provided  by  the  contract  was  more  than 
30,000  cubic  yards,  which,  at  the  contract 
price  of  10%  cents  per  cubic  yard,  would 
amount  to  over  $3,000." 

In  the  opinion  delivered  by  the  court  be* 
low  it  was  said: 

"We  are  therefore  of  the  opinion  that  the 
specifications,  which  are  made  part  of  the 
contract,  are  plain  and  imambiguous,  and 
that  they  not  only  furnish  the  basis  of 
meaawremeni  in  place  of  the  material  to  be 
excavated,  but  that  the  measurements  made 
by  the  engineer  in  charge  were  in  strict 
accord  therewith.  This  being  so,  any  other 
method  of  meamaremeni  in  plaoe^  even  though 
customary,  is  excluded  by  the  terms  of  the 
contract,  and  therefore  expert  testimony  is 
not  admissible  to  explain  language  that 
needs  no  explanation."     [41  Ct.  CI.  229.] 

And  for  these  reasons  the  right  of  the 
dredge  company  to  recover  was  denied.  A 
new  trial  was  asked,  among  others,  on  the 
ground  that  error  had  been  conunitted  in 
not  finding  the  trade  meaning  of  the  words, 
"measured  in  place,"  and  because  the  amount 
of  cubic  yards  of  earth  which  had  slid  in 
from  the  sides  or  slopes  of  the  excavation 
while  the  contract  was  being  performed,  and 
which  had  been  removed  by  the  company, 
had  not  been  fixed  at  280,430  instead  of 
"as  above  30,000,"  as  stated  in  the  findings. 
In  addition  a  request  was  made  that  the 
findings  be  amended  so  as  to  qualify  the 
finding  that  the  price  paid  should  be  10% 
cents  for  each  and  every  cubic  yard  of  ma- 
terial dredged,  measured  in  place,  by  adding 
the  words,  "the  same  being  the  trade  mean- 
ing or  understanding  of  the  words  Measured 
in  place.' "  In  addition  it  was  asked  that 
the  finding  as  to  the  amount  of  cubic  yards 
removed  of  matter  tliat  fell  from  the  sides 
or  slopes  be  increased  from  above  30,000  to 
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260,490.  Th0  motion  for  *  new  trial  and 
the  motion  to  amend  the  findings  were  over- 
ruled.  The  court*  in  its  reasons  for  denying 
the  motion,  while  stating  that  certain  ex- 
pert testimony  had  been  offered  as  to  the 
meaning  of  the  words  "measured  in  place,'' 
^  further  stated  that  it  had  declined  to  con- 
oo  eider  the  same  and  make  a  finding  thereon, 
•  as  it  concluded,  as  said  in  its  previous  opin- 
ion, that  the  import  of  the  words  "measured 
in  place,"  as  used  in  the  contract,  was  so 
free  from  ambiguity  that  it  did  not  consider 
the  testimony  relevant.  This  was  based 
upon  the  opinion  that,  whatever  might  be 
the  commercial  signification  of  the  words, 
that  meaning  could  not  be  imported  into 
the  contract  for  the  purpose  of  destroying 
its  plain  and  obvious  intendment  when  the 
terms  of  the  entire  contract  and  the  speci- 
fications forming  part  of  the  same  were 
given  their  proper  weight. 

The  errors  complained  of  are  all  embraced 
under  the  following  headings: 

a.  The  refusal  of  the  court  to  receive 
and  consider  testimony  offered  as  to  the 
trade  meaning  of  the  words  "measured  in 
place''  and  its  refusal  to  make  a  finding  on 
the  subject.  It  being  contended  that  the 
action  of  the  court  in  refusing  to  amend  its 
findings  and  the  statement,  in  its  opinion, 
that  it  declined  to  consider  such  testimony, 
adequately  preserves  the  question  for  review. 

b.  The  refusal  of  the  court  to  find  the 
precise  amount  removed  of  earth  which  slid 
in  from  the  sides  or  slopes,  thus  leaving  the 
finding  uncertain  on  that  subject. 

c  The  attributing  of  conclusive  efficacy 
to  the  action  of  the  officer  in  charge. 

And  finally, 

d.  The  construction  given  by  the  court  to 
the  contract. 

It  is  apparent  that  the  question  of  con- 
struction last  stated  lies  at  the  foundation 
of  all  the  assignments,  and  therefore  first 
commands  consideration.  We  say  this  be- 
cause, if  it  be  that  the  court  below  was 
correct  in  its  conclusion  that  the  contract 
gave  to  the  words  "measured  in  place,"  as 
therein  used,  a  plain  and  unambiguous  sig- 
nification, it  is  obvious  that  the  abstract 
or  commercial  meaning  of  those  words,  upon 
the  hypothesis  that  they  have  such  meaning, 
was  rightly  held  to  be  irrelevant.  And  it 
is  equally  plain  that,  if  the  court  below 
rightly  construed  the  contract  in  the  par- 
oo  ticular  mentioned,  it  will  be  unnecessary  to 
•^  consider  the  effect  which  was  given  *to  the 
action  of  the  officer  in  charge,  since  that 
action  was  in  accordance  with  the  meaning 
which  the  court  gave  to  the  contract. 

Coming  to  consider  the  contract,  we  are 
of  opinion  that  the  court  below  correctly 
enforced  its  self-evident  meaning.  The  re- 
quirement that  the  amount  of  material  re- 


moved should  be  paid  for  bj  the  eubie  yardt 
measured  in  place,  and  shall  be  detennined 
by  surveys  made  before  dredging  is  eoos- 
menced  and  after  its  eompletion,  clearly  in 
and  of  itself  established  a  method  for  fixing 
the  amount  of  material  which  might  be  ex- 
cavated, and  which  was  to  be  paid  for, 
absolutely  incompatible  with  the  contention 
that  the  contract  contemplated  that  pay- 
ment should  be  made  for  excavated  earth 
which  might  slide  into  the  channel  from 
the  slopes  of  the  same  during  the  progress 
of  the  work.  And  this  is  fortified  by  the 
requirement  as  to  the  location  of  the  stakes 
and  the  keeping  of  them  continually  in 
place  during  the  performance  of  the  work 
under  the  contract.  It  is,  moreover,  addi- 
tionally sustained  by  the  provision,  "that 
no  extra  allowance  will  be  made  for  exca- 
vating material  different  from  that  herein 
prescribed,"  and  by  the  stipulations,  "that 
work  done  outside  of  the  designated  lines 
of  excavations  or  below  the  specified  depth 
will  not  be  paid  for,"  and  "that  any  ma- 
terial deposited  other  than  that  specified 
and  agreed  upon  must  be  removed  by  the 
contractor  at  his  own  expense."  When  these 
provisions  are  read  in  connection  with  the 
specification  stating  that  "no  guaranty  is 
given  as  to  the  nature  of  the  bottom,  but, 
as  far  as  it  is  known,  it  is  sand,  mud,  clay, 
and  gravel;  bidders  are  requested  to  satisfy 
themselves  as  to  this  point,  and  to  examine 
all  other  local  conditions,  as  it  will  be  as- 
sumed that  their  bids  are  based  upon  per- 
sonal information,"  in  connection  with  the 
statement  of  the  approximate  quantity,  and 
the  further  condition  that  "no  claim  will 
be  made  against  the  United  States  on  ac- 
count of  any  excess  or  deficiency,  absolute 
or  relative  in  the  same,"  we  think  the  con- 
clusion is  beyond  reasonable  controversy  that  ^ 
the  contract,  by  its  express  terms  and  with-  oo 
out  ambiguity^* excludes  the  possibility  of* 
holding  that  earth  which  might  slide  from 
the  slopes  during  the  excavation  was  to  be 
paid  for  by  the  United  States.  To  separate 
the  words  "measured  in  place"  from  all 
the  other  provisions  of  the  contract,  in  order 
to  give  them  an  assumed  or  proven  abstract 
trade  meaning,  repugnant  to  their  signifi- 
cance in  the  contract,  would  be  to  destroy, 
and  not  to  sustain  and  enforce,  the  contract 
requirements.  Lest  our  silence  upon  the 
subject  may  give  rise  to  misconception,  we 
deem  it  well  to  observe  that  even  if  the 
original  contract  was  susceptible  of  a  differ- 
ent construction  from  that  which  we  hold 
arises  from  its  plain  import,  such  result 
could  have  no  possible  influence  on  the  as- 
serted claim  of  the  dredge  company,  in  so 
far  aa  that  claim  is  based  upon  excavation 
done  under  the  supplementary  contract.  Wk 
say  this  because  that  contract  was  made 
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with  the  full  knowledge  of  the  meaning 
affixed  by  the  United  States  to  the  tenns 
of  the  eontraet»  and  which  had  been  insisted 
upon  in  the  carrying  on  of  the  previous 
dredging  operations. 
Affirmed* 


(211  U.  S.  188) 
PHGENIX  BRIDGE  COMPANY,  Appt, 
▼. 
UNITED  6TATE& 

CONTBAGTS    (§   232*)— BXTRA   WOSS— PUB- 
UO  IMFBOVEICENT. 

The  erection,  pursuant  to  the  direction  of 
the  government  officer  in  charge,  of  a  tem- 
porary liftspan,  which  was  the  most  feasi- 
ble and  least  expensive  substitute  which 
eould  be  employed  after  an  accident  dur- 
ing the  performance  of  a  contract  to  recon- 
struct and  remodel  a  government  bridge  over 
the  Mississippi  river  had  carried  away  a 
substantial  part  of  the  unfinished  draw- 
span,  together  with  the  false  work  support- 
ing the  old  structure,  was  contemplated  by 
the  contract,  so  as  to  preclude  extra  com- 
pensation therefor,  where  the  immediate 
opening  of  navigation,  which  would  have 
been  seriously  interrupted  by  the  restoration 
of  the  false  work,  was  imminent,  and  the 
contract,  although  containing  many  minute, 
stipulations  looking  to  uninterrupted  rail- 
way service  across  the  bridge,  with  no  ex- 
press requirement  as  te  the  navigability  of 
the  river,  had  fixed  a  date  for  the  comple- 
tion of  the  drawspan  sufficiently  early  ordi- 
narily te  insure  noninterruption  of  naviga- 
tion. 

[E<L  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  S8  1071-1097;    Deo.  Dig.  9  232.*] 

[No.  26.1 

Aigued  November   12,   13,    1908.     Decided 
November  30,  1008. 

APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  rejecting  a  claim  of  a 
public  contractor  to  compensation  for  extra 
work.    Affirmed. 

See  same  case  below,  38  Ct.  CI.  492. 

The  facts  are  steted  in  the  opinion. 

Messrs.  John  Spalding  Flannery  and 
IVederlc  D.  BfcKenney  for  appellant. 

Assistant  Attorney  General   Thompson 
and  Mr.  A.  C.  Campbell  for  appellee, 
oo 

•    *Mr.  Justice  White  delivered  the  opinion 
of  the  court: 

This  appeal  is  prosecuted  to  obtein  the 
reversal  of  a  judgment  rejecting  a  claim  of 
the  Phoenix  Bridge  Company  for  $6,968.14. 
The  bridge  company  based  ite  right  to  re- 
cover upon  the  averment  that,  during  the 
performance  of  a  contract  entered  inte  by  it 
with  the  United  Stetes  for  the  partial  re- 
construction and  remodeling  a  bridge  be- 
longing to  the  United  States,  spanning  the 
Mississippi  river  between  Davenport,  Iowa, 


and  Rock  Island*  IHinois,  the  company  had» 
under  the  orders  of  the  United  States  officer 
in  charge  of  the  work,  expended  the  amount 
claimed  for  work  not  specified  in  the  eon* 
tract,  and  for  the  value  of  which  therefore 
the  United  States  came  under  an  obligation 
te  respond.  Not  following  the  precise  order 
in  which  the  court  below  recited  the  facts 
by  it  f oundy  we  reproduce  from  such  findings 
the  statemente  made  therein  of  such  facte 
as  are  in  anywise  pertinent  to  the  questions 
which  we  think  the  controversy  involves. 

In  July,  1895,  the  government  of  the 
United  Stetes  issued  a  circular  advertise- 
ment, signed  by  A.  R.  Buffingten,  Colonel  of 
Ordnance,  U.  S.  Army,  inviting  proposals 
for  the  construction  of  a  new  superstructure 
and  making  alterations  in  the  abutmente 
and  piers  of  the  government  bridge  over  the 
Mississippi  river  connecting  Davenport, 
Iowa,  and  Rock  Island,  Illinois.  The  bridge 
company,  in  answer  to  this  advertisement, 
submitted  a  formal  proposition,  and,  in  ad- 
dition, addressed  a  letter  to  Colonel  Buffing- 
ton,  dated  August  10,  1895,  which,  among 
other  things,  conteined  the  following: 


*Col.  A  H.  Buffington,  Col.  Ord.,  Command-* 
ing  Rock  Island  Arsenal,  Rock  Islsnd* 
Illinois. 
Dear  Sir:— 

Appreciating  the  importence  of  finishing 
the  proposed  new  bridge  at  Rock  Island  at 
the  earliest  possible  date,  we  have  been 
making  a  very  careful  study  of  the  bes^ 
method  of  removing  the  present  structure 
and  erecting  the  new  spans,  and  have  finally 
decided  upon  a  plan  which  will  enable  us  to 
work  on  the  structure  regardless  of  fioods 
and  ice  in  the  river,  and  thereby  give  you 
the  work  at  least  five  or  six  months  before 
the  time  mentioned  in  your  letter  of  July 
27th.  Our  plan  of  erection  is  shown  in  de- 
teil  on  prints  1  and  2  sent  herewith. 

The  erection  of  the  drawspan  of  course 
must  be  done  during  the  closing  of  navi- 
gation, between  the  20th  of  November  and 
the  15th  of  March  of  the  following  year,  and 
this  span  will  be  removed  in  the  ordinary 
manner,  by  placing  false  work  in  the  river 
to  support  temporarily  the  old  structure  and 
the  railway  traffic  during  the  removal  of  the 
present  span,  and  for  supporting  the  new 
work  during  erection,  the  various  parts 
being  put  in  position  by  the  ordinary  over- 
head traveler  shown  on  plan  2.  This  par- 
ticular part  of  the  erection  does  not  need 
any  special  explanation.  As  we  have  made 
a  specialty  of  drawspan  work  and  have 
every  facility  in  our  shops  for  building  such 
a  span,  we  have  named  a  date  of  completion 
for  the  new  drawspan  of  March  1st,  1896. 
The  first  small  span,  "E,"  we  will  erect  in 
advance  of  the  drawspan,  and  will  have  tha 
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same  in  position  on  Febmarj  Ist,  1898. 
We  ereet  thii  small  span  in  adyanee  of  the 
draw,  that  we  may  bring  these  two  spans  up 
to  the  new  grade  together. 

In  August,  1896,  the  bridge  company  was 
notified  of  the  acceptance  of  its  proposition, 
such  notification  stating,  however,  that  de- 
cision upon  the  character  of  the  stone  to  be 
used  and  the  form  of  the  solid  steel  railroad 
floor  was  reserred.  On  October  2,  1896,  the 
contract  for  the  performance  of  the  work 
was  executed. 
S  At  the  Rock  Island  end  of  the  bridge  there 
Twas  a  stationary* span,  and  next  to  that 
there  was  a  drawspan,  and  beyond  that 
there  were  several  more  stationary  spans, 
extending  to  the  Iowa  end  of  the  bridge. 

The  plan  adopted  for  the  erection  of  the 
bridge  contemplated  the  substitution  of  new 
material  for  the  old  superstructure  without 
interruption  to  the  railroad  traffic  over  the 
bridge,  and  the  scheme  adopted  was  to 
carry  such  traffic  upon  false  work,  consist- 
ing of  timbers  extending  from  the  be-X  of 
the  stream  to  the  old  superstructure,  for  the 
purpose  of  supporting  the  tracks  for  such 
traffic.  This  false  work  under  the  drawspan 
made  a  barrier  across  that  portion  of  the 
stream,  which  would  have  rendered  navi- 
gation impossible  in  case  such  false  work 
was  not  removed  prior  to  the  opening  of 
navigation. 

The  drawspan  was  intended  for  the  con- 
venience of  navigation  upon  the  river,  and 
said  draw  was  the  only  means  that  vessels 
and  other  craft  on  the  river  had  of  going 
from  one  side  of  the  bridge  to  the  other. 

The  specifications,  as  originally  prepared, 
called  for  the  erection  of  the  drawspan  by 
January  1,  1896,  and  the  completion  of  the 
bridge  on  November  1,  1896.  Subsequently 
the  specifications  were  modified  so  as  to  fix 
March  1,  1896,  as  the  date  for  the  erection 
of  the  drawspan,  and  September  16,  1896, 
for  the  final  completion  of  the  whole  bridge. 

The  object  of  fixing  March  1,  1896,  for 
the  completion  of  the  drawspan,  was  that 
navigation,  which  was  likely  to  open  at  that 
place  in  the  middle  of  March,  should  not  be 
interrupted  by  the  work  of  construction 
upon  the  bridge.  This  object  was  well 
understood  by  both  parties  to  the  contract. 

The  specifications,  forming  a  part  of  the 
contract,  provided  that  the  dates  given 
above  were  of  the  essence  of  the  contract, 
and  that  no  payment  would  be  made  for  any 
work  or  material,  as  prorided  by  the  specifi 
cations  and  the  contract,  to  be  made  with 
the  contractor,  while  he  was  in  arrears  in 
delivery  or  erection;  and  in  case  of  the 
S  failure  of  the  contractor  to  have  the  work 
r  completed  by  November  1,  1896,*  he  would 
be  required  to  pay   two   hundred    dollars 


(9200)   per  day  as  liquidated  damages  in 
consequence  of  inch  delay* 

The  spedfications  besides  contained  fall 
details  as  to  the  method  of  doing  the  work 
and  the  supervision  thereof  by  the  govern- 
ment  officer  in  charge.  They  provided  that 
the  contractor  would  be  required  to  remove 
old  superstructure  without  disturbing 
trains,  and  contained  many  express  exac- 
tions looking  to  the  execution  of  the  work 
so  as  to  enable  the  bridge  to  be  continuous- 
ly operated  for  the  passage  of  trains  during 
the  progress  of  the  contract.  The  contract 
contained  the  following  clause: 

''6th.  If  any  default  shaU  be  made  by  the 
party  of  the  first  part  in  delivering  all  or 
any  of  the  work  mentioned  in  this  contract* 
of  the  quality  and  at  the  times  and  places 
herein  specified,  then  in  that  case  the  said 
party  of  the  second  part  may  supply  the  de- 
ficiency by  purchase  in  open  market  or 
otherwise  (the  articles  so  procured  to  be  of 
the  kind  herein  specified  as  near  as  practi- 
cable), and  the  said  party  of  the  first  part 
shall  be  charged  with  the  expense  resulting 
from  such  failure.  Nothing  contained  in 
this  stipulation  shall  be  construed  to  pre- 
vent the  chief  of  ordnance,  at  his  option^ 
upon  the  happening  of  any  such  default, 
from  declaring  this  contract  to  be  there- 
after null  and  void,  without  affecting  the 
right  of  the  United  States  to  recover  for 
defaults  which  may  have  occurred;  but,  in 
case  of  overwhelming  and  unforeseen  aod* 
dent,  by  fire  or  otherwise,  the  circumstances 
shall  be  taken  into  equitable  consideration 
by  the  United  States  before  claiming  for- 
feiture for  nondelivexy  at  the  time  sped* 
fied." 

No  provision  was  made  for  payment  as 
such  for  any  of  the  false  work  by  which  it 
was  stipulated  the  whole  bridge,  including 
the  drawspan,  should  be  supported  during 
the  work  of  reconstruction,  nor  for  the  cost 
of  removal  of  the  same.  The  compensation 
stipulated  was  a  given  price  per  pound  for 
the  material  to  be  placed  in  tiie  new  super- 
structure, and  a  fixed  price  per  cubic  yardg 
for  alterations  in  the  old  masonry  •worl^^ 
and  for  excavations  for  additional  founda- 
tions in  the  new  masonry  work  required. 

"The  claimant  proceeded  to  fulfil  the  obli- 
gations of  its  contract,  and  erected  the 
necessary  false  work,  including  that  for  the 
drawspan,  and  was  proceeding  with  the 
erection  of  the  drawspan  itself  on  February 
25,  1896,  when,  as  a  result  of  a  rise  in 
temperature,  the  ice  in  the  river  at  that 
point  moved,  taking  with  it  the  false  work 
and  a  substantial  portion  of  the  drawspan 
then  in  place.  In  the  condition  in  which 
the  work  was  at  that  time  nothing  oonld 
have  been  done  to  prevent  the  destruction  of 
the  worlL     In  case  the  accident  had  aoi 
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happened^  tha  drawspan  ironld  haTe  been 
eompleted  by  March  1€,  1896,  to  such  an 
extant  that  it  eoidd  haTS  been  swung  so  as 
not  to  impede  navigation.  The  claimant 
did  not  proceed  with  the  erection  of  the 
drawspan  as  ezpeditionsly  as  it  might  have 
done,  partieolarly  in  that  it  did  not  pro- 
enre  the  necessary  material  in  the  order 
necessary  for  the  erection  of  the  drawspan. 
Said  span  might  have  been  completed  a 
eonsiderable  time  before  February  26,  1896, 
although  the  claimant  was  not  bound  to 
have  it  completed  until  March  1,  1896,  by 
its  contract  The  United  States  was  in  no 
way  responsible  for  any  delays  in  the  ful- 
filment of  said  contract,  and  was  in  no  wise 
in  default. 

''After  said  accident  Col.  A.  R.  Buffington, 
United  States  ordnance  oflScer  in  charge  of 
the  construction,  together  with  several  of 
his  assistants,  had  a  conference  with  the 
representatives  of  the  claimant  at  the  site 
of  the  bridge,  and  it  was  determined  that 
the  most  feasible  way  of  repairing  the  dam- 
age and  going  on  with  the  construction  of 
the  drawspan  was  to  erect  said  span  upon 
the  pivot  pier  running  up  and  down  the 
river,  so  that  the  erection  of  said  drawspan 
should  not  interfere  with  navigation,  which 
was  likely  to  open  at  any  time  after  March 
1.  It  was  further  determined  that  the  most 
feasible  way  of  providing  for  railroad  traflSc 
during  the  erection  of  said  drawspan  was  to 
put  in  place  a  temporary  liftspan,  which 
tt  could  be  so  operated  as  to  allow  the  passage 
#*of  vessels.  *  Thereupon  Colonel  BufiQng^ 
ton  ordered  the  claimant  to  erect  such  lift- 
span,  which  the  claimant  did,  at  the  ex- 
pense of  $6,683.69. 

''Colonel  Buffington's  order  was  intended 
to  meet  an  exigency  caused  by  the  immi- 
nence of  an  immediate  opening  of  navigation, 
and  to  avoid  the  consequent  large  damage 
which  would  have  been  done  to  the  shipping 
of  the  river  and  the  property  interests  em- 
ployed therein  by  the  obstruction  which 
would  have  been  caused  by  work  under  the 
contract  if  navigation  had  opened  about 
March  1,  as  might  have  been  apprehended 
upon  February  26. 

"At  the  time  of  the  conference  •  .  • 
representatives  of  the  claimant  demurred  to 
the  erection  of  such  liftspan.  They  claimed 
that  the  bridge  company  could  proceed  to 
repair  the  damage  done  by  the  accident  and 
erect  the  drawspan  on  false  work  across  the 
channel  of  the  river  prior  to  the  opening  of 
navigation.  Colonel  Buffington  and  his  as- 
sistants maintained  that  this  could  not  be 
done. 

"Navigation  opened  in  the  season  of  1896, 
on  March  27.  At  the  time  of  the  accident 
it  could  not  have  been  foreseen  that  navi 
gation  would  not  open  several  weeks  prior 


to  that  date.  Navigation  on  the  river  at 
this  point  is  heavy  and  continuous  from  tha 
opening  of  navigation.  In  case  navigation 
had  been  interrupted  up  to  the  date  whea 
the  drawspan  could  have  been  ready  to 
swing,  the  damage  to  persons  engaged  in 
such  navigation  would  have  been  greater 
than  the  expense  of  the  erection  and  opera- 
tion of  such  liftspan. 

"The  erection  of  the  liftspan  was  neces- 
sary in  order  to  provide  for  railroad  traffic 
and  the  navigation  on  the  river,  and  was  the 
most  feasible  and  the  least  expensive  method 
of  so  doing. 

"After  the  accident  on  February  26,  1896, 
the  claimant  proceeded  to  erect  the  draw- 
span,  in  accordance  with  the  contract,  and 
said  drawspan  was  ready  to  swing  June  1, 
1896." 

After  the  completion  of  the  work,  a 
voucher  was  drawn  for  the  final  payment 
under  the  contract.  This  voucher  recited^ 
the  total  sum  agreed  to  be  paid  by  the  con-^ 
tract,  deducted  the*previous  payments  made* 
to  the  bridge  company,  and  stated  the  bal- 
ance, it  being  explained  that  this  balance 
constituted  the  full  and  final  payment  to 
the  contractor.  The  amount  thus  stated  to 
be  the  sum  finally  due  under  the  contract 
was  received  by  the  company  and  a  receipt 
was  signed  on  December  11,  1896,  declaring 
that  the  amount  received  was  "acknowl- 
edged as  the  final  and  full  payment  for  all 
the  material  furnished,  and  for  all  the  work 
performed  under  the  said  contract,  and  in 
full  for  all  charges,  claims,  adjustments, 
differences,  or  other  alleged  indebtedness 
incident  to  the  work,  or  related  to  it  in  any 
manner  whatever." 

"At  the  time  of  signing  this  paper  the 
claimant  made  no  protest  and  understood 
that  it  covered  all  claims  it  had  against  the 
United  States  growing  out  of  the  erection 
of  the  said  bridge.  The  final  completion  of 
the  work  provided  for  in  the  contract  was 
several  months  later  than  the  time  limited 
in  said  contract,  and,  at  the  time  said 
instrument  was  presented  to  plaintiff's 
agent  for  his  signature,  he  objected  to 
signing  it.  Buffington  then  informed  him  if 
he  did  not  so  sign  it  as  a  final  release  of 
all  claims,  his  instructions  were  to  refer  the 
whole  matter,  including  claims  for  delay  in 
the  completion  of  the  work,  to  the  Depart- 
ment. Claimant's  agent  then  advised  direct- 
ly with  his  principal,  after  which  he  signed 
the  instrument  and  received  the  final  pay- 
ment, at  the  same  time,  in  reply  to  an  in- 
quiry by  Colonel  Buffington  whether  he 
signed  without  reservation,  replied,  'You 
have  our  signature  to  the  release  as  you 
handed  it  to  me.'  Before  that  time  there 
had  been  dispute  between  the  parties,  both 
as  to  the  lUbiUty  of  defendant  for  the  lift- 
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span  mnd  the  plaintiff  for  delay  in  the  eom- 
idetion  of  the  work.  No  damages  for  delay 
were  afterwards  claimed  or  sought  to  be  en- 
foroed  against  the  claimant/' 

Upon  these  findings  it  is  insisted  that  the 
eourt  below  erred  in  holding  that  the  bridge 
company  was  not  entitled  to  recover  the 
amount  by  it  expended  for  the  erection  of 
the  temporaiy  liftspan,  because  that  work, 
done  by  the  direction  of  the  officer  repre- 
Jscnting  the  United  States,  was  not  within 
j;*  the  •contemplation  of  the  contract,  and  no 
duty  rested  upon  the  bridge  company  to  do 
such  work.  In  other  words,  the  contention 
is  that,  as  the  contract  provided  for  sup- 
porting the  old  structure  across  its  entire 
length,  including  the  drawspan,  by  false 
work  which  was  to  hold  the  old  structure 
until  the  new  was  completed,  when  the  false 
work  should  be  removed,  that  the  bridge 
company,  when  the  damage  caused  by  the 
melting  of  the  ice  took  place,  was  entitled 
to  continue  the  use  of  the  false  work  for 
supporting  the  drawspan,  although  in  so 
doing  the  navigation  of  the  river  would  be 
entirely  obstructed.  And,  upon  the  assump- 
tion that  such  is  the  true  interpretation  of 
the  contract,  it  is  urged  the  final  receipt 
which  was  given  did  not  constitute  accord 
and  satisfaction  for  the  expenditure  made 
concerning  the  liftspan.  In  logical  order 
the  question  of  accord  and  satisfaction  re- 
sulting from  the  giving  of  the  receipt  when 
the  final  payment  was  made  would  first  arise 
for  solution.  As,  however,  the  contention 
that  accord  and  satisfaction  did  not  result 
frcmi  the  giving  of  the  receipt  rests  upon  the 
assumption  that  the  work  done  in  the  tem- 
porary erection  of  the  liftspan  was  not  with- 
in the  contract,  and  therefore  was  not  em- 
braced  by  the  receipt,  it  follows  that  we 
must,  in  order  to  dispose  of  the  controversy 
as  to  accord  and  satisfaction,  consider  and 
determine  the  nature  and  character  of  the 
obligations  which  the  contract  imposed  con- 
cerning the  work  done  as  to  the  liftspan. 
For  this  reason,  to  avoid  repetition,  we  come 
at  once  to  the  fundamental  question,  tiiat  is, 
the  interpretation  of  the  contract,  for  the 
purposes  of  ascertaining  whether  the  work 
referred  to  was  within  the  purview  of  the 
contract;  for  if  it  was,  that  will  dispose  of 
the  whole  controversy,  including  the  claim 
of  accord  and  satisfaction. 

The  argument  by  which  it  is  sought  to 
support  the  contention  that  the  bridge  com- 
pany was  entitled,  after  the  accident,  to 
continue  the  construction  of  the  drawspan 
by  the  erection  of  false  work  which  would 
entirely  bar  the  navigable  channel,  insists 
^that,  as  the  contract  alone  provided  for  the 
A  method  of  construction  by  means  of  false 
•  work  as  a  support^for  the  old  structure  dur- 
ing the  performance  of  the  contract,  the 


contract  must  be  eonstmed  as  having  av* 
thorized  the  bridge  company  to  continue  the 
use  of  the  false  work  after  the  accident^ 
even  across  the  navigable  channel,  despite 
the  injurious  consequences  to  navigation 
which  would  have  resulted.  And  from  this 
right  to  use  the  false  work  to  the  destruc- 
tion of  navigation  it  is  contended  that  there 
was  no  authority  to  direct  the  erection  of 
the  liftspan,  and  consequently  an  implied 
and  contract  liability  on  the  part  of  the 
United  States  to  pay  the  cost  of  the  same 
when  the  span  was  erected  under  the  order 
of  the  officer  of  the  United  States  in  charge. 
But  we  are  of  opinion  that  the  interpreta- 
tion of  the  contract  upon  which  this  propo. 
sition  must  rest  is  unsound,  because  it  is 
not  supported  by  the  text  of  the  instrument, 
and  is  not  consonant  with  the  intention  of 
the  parties  as  manifested  by  the  text,  and 
as  established  as  a  necessaxy  result  of  the 
findings  below  made. 

In  considering  the  text  of  the  contract  at- 
tention is  at  once  attracted  to  the  impor- 
tant stipulations  as  to  the  period  in  which 
the  work  should  be  carried  on  and  com- 
pleted, and  to  the  difference  between  the 
time  fixed  for  the  completion  of  the  work 
as  to  the  drawspan  and  that  as  to  the  re- 
maining spans.  When  the  fact  that  the 
bridge  spanned  a  great  navigable  river,  and 
the  duty  of  the  government  to  protect  that 
navigability,  is  borne  in  mind,  moreover, 
when  the  facts  found  by  the  court  below  as 
to  the  period  when  navigation  would  be  sus- 
pended as  the  result  of  natural  causes  is 
also  considered  in  connection  with  the  obli- 
gation which  the  contract  imposed  of  com- 
pleting the  drawspan  within  such  non* 
navigable  period,  we  are  of  opinion  that  the 
contract  must  be  interpreted  as  exacting 
that  the  means  employed  in  constructing 
the  drawspan  should  be  such  as  would  not 
operate  to  impede  navigation.  We  thinks 
therefore,  that  the  contract  must  be  held« 
to  have^empowered  the  bridge  company  toS* 
use  and  retain  the  false  work  in  the  navi* 
gable  channel  only  during  the  time  express* 
ly  stipulated  in  the  contract,  and  therefore 
to  have  imposed  the  duty  after  that  period* 
if  the  exigencies  of  the  situation  required 
it,  to  perform  the  work  on  the  drawspan  in 
some  other  suitable  manner  consistent  with 
the  noninterruption  of  the  navigation  of 
the  river. 

This  interpretation,  which  we  think  the 
contract  requires,  as  we  have  said,  is  direct- 
ly in  accordance  with  the  finding  below,  that 
the  object  of  fixing  March  1,  1896,  for  the 
completion  of  the  drawspan,  was  that  navi- 
gation, which  was  likely  to  open  at  that 
place  in  the  middle  of  March,  should  not 
be  interrupted  by  the  work  of  constmctioa 
upon  the  bridge^  and  that  this  object  WM 
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wdl  undentood  by  botli  partiet  to  the  oob- 

trftci. 

Th«  argument  that,  beeaiiM  the  oo&traot 
and  its  Bpecifleationa  eontained  many 
minute  stipulatione  looking  to  prevent  the 
interruption  of  railroad  traffle  across  the 
bridge,  and  no  express  requirement  ss  to  the 
preservation  of  the  nayigability  of  the  river, 
therefore,  under  the  rule  that  the  inclusion 
of  one  is  the  exclusion  of  the  other,  it  should 
be  interpreted  as  not  having  contemplated 
the  necessity  for  preservation  of  naviga- 
bility, when  the  terms  of  the  contract  are 
accurately  considered,  is  self-destructive. 
We  say  this  because,  if  the  provision  of  the 
contract  as  to  the  time  for  completing  the 
drawspan  be  given  its  neoessaxy  significance 
as  elucidated  by  the  intention  of  the  parties 
as  expressly  established  by  the  findings  be- 
low, it  must  result  that  the  insertion  of  the 
requirement  as  to  the  construction  of  the 
drawspan  within  the  period  fixed,  which  was 
safely  within  the  time  when,  by  the  opera- 
tion of  nature,  there  would  be  no  navigation 
on  the  river,  excludes  the  conception  that 
the  minds  of  the  parties  could  have  deemed 
it  necessary  to  expressly  provide  for  the 
contingency  of  the  interruption  of  navi- 
gation by  the  execution  of  the  work,  when 
such  interruption  was  impossible  to  arise  if 
the  duties  which  the  contract  imposed  were 
executed  according  to  their  express  require- 
ments. 
^  As  the  findings,  b^ond  peradventure, 
^established  that  the  liftspan  was  the  most 
•^feasible  and  least  expensive  substitute  *f or 
the  false  work  which  could  have  been  em- 
ployed after  the  accident,  and,  as  they  also 
established  that  the  objection  of  the  bridge 
company  to  pursuing  that  method  was  alone 
based  upon  the  assumed  right  to  complete 
the  work  by  the  use  of  false  work  in  the 
navigable  channel  after  the  period  stipu- 
lated in  the  contract, — ^a  right  which  we 
hold  the  bridge  company  did  not  enjoy,— 
we  think  no  express  or  implied  obligation 
rested  upon  the  United  States  to  pay  for 
the  cost  of  the  temporary  liftspan,  and 
that  the  court  below  waa  correct  in  so  hold- 
ing. 

Disposing  of  the  case,  as  we  do,  upon  the 
interpretation  of  the  contract  heretofore 
made,  it  is  unnecessary  to  consider  whether, 
even  assuming  that  there  could  be  a  differ- 
ent interpretation,  the  bridge  company 
would  be  entitled  to  recover,  in  view  of  the 
facts  found  below  as  to  the  state  of  the  work 
on  the  drawspan  at  the  time  the  accident  oc- 
curred, that  is,  the  backwardness  of  such 
work,  which  it  was  expressly  foimd  was  due 
solely  to  the  negUgtoce  of  the  bridge  eom- 
pany. 
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TERRITORY  OF  HAWAII,  by  a  a  Holkh 

way.  Superintendent  of  Publie  Works. 
CouBTS  (t  88T*)— •'PiHAi,  JuDQiairr/* 

1.  The  mere  entry  upon  the  minutes  by 
the  clerk  of  the  supreme  court  of  the  terri- 
tory of  a  decision  overruling  exceptions 
taken  under  Haw.  Rev.  Laws  1905,  §  1862 
et  seq.,  which  did  not  bring  up  the  whole 
ease,  and  called  upon  the  reviewing  court 
merely  to  pass  upon  specific  questions  raised 
by  the  bill,  does  not  make  such  decision  a 
final  iudsment,  so  as  to  be  subject  to  re- 
view in  the  Federal  Supreme  Court. 

pd.  Note.— For  other  eases,  see  Coorta,  Dec 

For  other  deflnltlons,  see  Words  sad  Phrasec 
VOL  I,  pp.  2774-S79S;    yol.  I,  p.  7661.] 

OoiTSTB  tt  387*)— Heabxng  and  DSTKBia- 
KATioR— Obdkb  Not  Appealed  vbom. 

2.  The  order  of  a  territorial  supreme 
eourt,  reversing  the  order  of  the  court  below, 
grantinff  a  new  trial,  cannot  be  reviewed  by 
the  Federal  Supreme  Court  on  a  writ  of 
error  directed  alone  to  a  later  decision  in 
the  same  case,  overruling  exceptions,  the 
record  of  which  cannot  be  regarded  as  em- 
bracing the  proceedings  had  below  in  re- 
spect to  the  matter  of  a  new  triaL 

[Bd.  Note.— Fer  other  esses,  see  Courts,  Dee. 
Die  S  S87.*] 

[N0.7J 

Argued  October  27,  1908.    Deeided  Novem- 
ber 80,  1008. 

rr  ERROR  to  the  Supreme  Court  of  the 
Territory  of  Hawaii  to  review  a  judg- 
ment overruling  exceptions  from  the  Cir- 
cuit Court  of  the  First  Judicial  Circuit  of 
that  territory,  and  to  review  a  previous  or- 
der of  the  Supreme  Court  of  the  territory, 
reversing  the  order  of  the  court  below, 
granting  a  new  trial.  Dismissed  for  want 
of  jurisdiction. 

See  same  case  below,  17  Haw.  618. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  A.  Keigwin  and  Wil- 
liam B.  Matthews  for  plaintiffs  in  error. 

Mr.  Charles  R«  Hemenway  for  defend- 
ant in  error.  « 

*ltT.  Justice  \iniite  delivered  the  oplnlonr 
of  the  court: 

The  errors  assigned  are  directed  to  the 
action  of  the  court  below  on  two  subjects. 
Jurisdiction  to  oonsider  them  is  challenged 
by  the  defendant  in  error.  To  understand 
the  question  as  to  jurisdiction  and  the  issues 
which  it  will  be  necessary  to  consider,  if  it 
be  that  we  have  power  to  decide  the  merits, 
requires  us  to  state  briefly  proceedings 
which  are  referred  to  by  both  parties  and 
which  are  embraced  in  the  printed  tran- 
script, without  determining  at  this  moment 
how  far  all  the  proceedings  thus  to  be  i^ 


*Fer  other  c 
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tend  to  may  b«  eonaidend  «•  properly  cm- 
obrseed  in  the  reeord  in  the  legal  aense. 
•*  •On  May  27,  1904»  as  the  result  of  a  trial 
before  a  jury  of  an  aetion  brought  by  the 
territory  of  Hawaii  to  recoTer  damages  for 
the  loss  of  a  dredge  boat  belonging  to  the 
territory,  through  the  negligence  of  the  de- 
fendants (who  are  now  plaintiffs  in  error), 
there  was  a  verdict  in  favor  of  the  territory 
for  the  sum  of  $25,000.  On  May  31,  1904, 
the  defendants  filed  a  motion  for  a  new 
trial,  and  gave  notice  that  it  would  be  called 
for  a  hearing  on  June  3.  On  that  date  the 
motion  was  continued  to  June  7.  On  June 
7  the  territory  objected  to  the  court  enter- 
taining the  motion  because  the  defendante 
had  not  complied  with  t  1806,  Revised  Laws 
of  Hawaii,  requiring  that  the  party  against 
whom  a  verdict  or  judgment  had  been  ren- 
dered should,  as  a  prerequisite  to  moving 
for  a  new  trial,  "file  within  ten  days  after 
rendition  of  verdict  or  judgment"  a  bond 
securing  the  payment  of  eoste,  and  condi- 
tioned against  the  removal  or  disposition  of 
any  property  within  the  jurisdiction,  sub- 
ject to  execution.  The  defendante  there- 
upon asked  further  time  to  file  the  bond. 
On  the  same  day  the  court  entered  a  formal 
judgment  on  the  verdict,  and  also  granted, 
over  the  exception  of  the  plaintiff,  the  re- 
quest of  the  defendante  for  further  time  to 
make  and  file  the  bond.  The  court  was  of 
the  opinion  that  the  stetutory  period  com- 
menced to  run  only  from  the  date  of  the 
entry  of  judgment  on  the  verdict.  The  bond 
was  filed  on  June  7,  the  motion  for  a  new 
trial  was  renewed  on  the  same  day,  and  was 
ultimately  token  under  advisement.  The 
plaintiff,  reserving  the  benefit  of  ite  excep- 
tion as  to  the  power  of  the  court  to  consider 
the  motion,  agreed  that  the  motion  might 
be  passed  upon  in  vacation.  Meanwhile  the 
defendante  presented  and  filed  a  simimary 
bill  of  exceptions  relating  to  certein  errors 
which  it  was  alleged  had  been  committed 
by  the  court  during  the  trial.  In  February 
following,  the  judge  who  presided  at  the 
trial,  and  who  was  deteined  in  San  Francis- 
co by  sickness,  telegraphed  the  clerk  of  the 
eourt  that  he  granted  the  motion  for  a  new 
trial,  and  had  forwarded  his  grounds  for 
S  doing  so  by  mail.  This  telegram  was  filed 
;*by  the  clerk.  The  term  •of  office  of  the 
judge  expired  on  March  2,  1905.  A  few 
days  thereafter,  viz.,  on  March  4,  1005,  the 
clerk  received  by  mail  the  opinion  of  the 
judge,  steting  his  reasons  for  granting  a 
new  trial,  which  opinion  was  also  filed. 
In  the  following  April  the  defendants  moved 
the  court,  then  presided  over  by  the  succes- 
sor in  office  of  the  judge  who  had  tried  the 
cause,  to  make  a  formal  entry  of  the  grant- 
ing of  the  new  trial,  and  this  was  done  over 
the  objection  and  exception  of  the  plaintiff, 


who  theceupon  prosecuted  a  writ  of  error  to 
the  supreme  eourt  of  HawaiL  The  suprema 
court,  after  overruling  a  motion  to  quash 
the  writ,  based  on  the  ground  that  tha 
action  of  the  eourt  in  granting  a  new  trial 
was  not  reviewable  (17  Haw.  374),  on 
March  8,  1906,  reversed  the  order  granting 
a  new  triaL  Putting  out  of  view  all  other 
questions,  in  substence,  it  was  held  that  the 
filing  of  the  bond  within  ten  days,  as  re- 
quired by  the  statute,  was  essential  to  giva 
the  court  jurisdiction  to  entertein  a  motion 
for  a  new  trial,  and  that  the  court  had  mis- 
takenly decided  that  the  ten  days  began  to 
run  only  from  the  date  of  formal  entry  of 
the  judgment    17  Haw.  446. 

The  formal  judgment  entered  in  the  su- 
preme court  was  simply  one  reversing  the 
order  for  a  new  trial.  Thereupon,  in  tha 
trial  eourt,  the  defendante  moved  to  be  al- 
lowed to  inake  the  summary  bill  of  excep- 
tions which  they  had  previously  taken  more 
specific.  Over  the  objection  of  the  plaintiff 
this  was  allowed  to  be  done,  and  the  de- 
fendante thereupon  filed  an  amended  bill  of 
exceptions,  which  was  allowed,  and  upon 
this  bill,  oonformably  to  the  Hawaiian  prao- 
tice,  the  exceptions  were  taken  by  the  de* 
fendante  to  the  supreme  court  of  HawaiL 
In  that  court  a  motion  was  made  to  quash 
the  bill  of  exceptions,  on  the  ground  that^ 
as  amended,  it  embraced  matters  not  legally 
included  within  the  bill  as  originally  filed,, 
and  which  were,  in  eonsequence,  not  eognia- 
able.  This  motion  was  overruled,  on  the 
ground  that,  although  nothing  was  open  for 
review  on  the  amended  bill  but  such  qnes-^ 
tions  aa  were  legally  incorporated  in  the« 
original  bill,  the  bill  as  amended  could  *not» 
be  quashed,  as  it  undoubtedly  presented  mat- 
ters which  were  embraced  in  the  first  or 
summary  bill.  17  Haw.  645.  Thereafter^ 
on  the  hearing  of  the  exceptions,  the  court 
— excluding  from  consideration  such  matters 
as  it  held  were  not  contained  in  the  original 
bill,  although  incorporated  in  the  amended 
bill — decided  that  the  exceptions  were  with- 
out merit.  17  Haw.  618.  Conformably  to 
the  opinion  an  order  was  entered  in  tha 
minutes  on  September  27,  1006,  overruling 
the  exceptions.  Thereupon  the  present  writ 
of  error  was  allowed  by  the  chief  justioe 
of  the  supreme  oourt  of  the  territory. 

The  two  subjeete  to  which,  as,  at  the  out* 
set,  we  steted,  all  the  assignmente  of  error 
relate,  involve  the  correctness  of  the  action 
of  the  supreme  court  on  September  27,  1906, 
in  refusing  to  consider  certain  of  the  ex- 
ceptions because  deemed  not  to  have  been 
embodied  in  the  summary  bill  previously 
filed  and  ite  decision  on  the  exceptiona 
which  were  passed  upon,  and  the  correct- 
ness of  the  action  of  the  same  eourt,  taken 
nearly  aix  months  previously,  reversing  th» 
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order  of  the  trial  eonrt,  granting  a  new  trial. 
Hare  we  jiirisdiction  to  paas  upon  these 
iBSueSy  in  the  first  question  for  decision. 
Our  authority  to  review  the  judgments 
of  the  supreme  court  of  the  territory  of 
Hawaii  is  derived  from  the  act  of  April  30, 
1900  (31  SUt.  at  L.  168,  chap.  339,  $86), 
and  the  amendatory  act  of  March  3,  1905 
(33  SUt  at  L.  1035,  chap.  1465,  S3).  In 
the  first  act  jurisdiction  is  conferred  over 
judgments  or  decrees  of  the  supreme  court 
of  the  territory  only  in  cases  like  unto 
those  where  we  would  be  empowered  to  re- 
view the  judgments  or  decrees  of  the  courts 
of  the  several  states,  conferred  by  t  709, 
Bevised  Statutes  (U.  S.  Comp.  Stat  1901, 
p.  575).  By  the  amendatory  act  our  juris- 
diction was  extended  so  as  to  embrace,  in 
addition,  all  cases,  irrespective  of  the  na- 
ture of  the  questions  presented,  where  the 
amount  involved,  exclusive  of  costs,  exceeds 
the  sum  or  value  of  $5,000.  In  other 
words,  whilst  the  first  act  conferred  the 
power  only  in  cases  where  it  would  exist  if 
Sthe  decree  or  judgment  had  been  rendered 
I* in  a  state  court,  the* second,  adopting  the 
principle  and  necessarily  therefore  carrying 
with  it  the  rules  generally  prevailing  as  to 
the  review  of  judgments  or  decrees  of  the 
supreme  court  of  the  incorporated  territories 
of  the  United  States,  gives  an  additional 
right  to  review,  depending  solely  upon  the 
amount  involved.  Bierce  v.  Hutchins,  205 
U.  S.  340,  344,  51  L.  ed.  828,  832,  27  Sup.  Ct 
Hep.  524.  As  jurisdiction,  if  it  exists  in 
this  cause,  depends  not  upon  the  existence 
of  questions  under  Rev.  Stat  S  709,  but 
entirely  upon  the  amount  involved,  the  au- 
thority conferred  by  the  act  of  1900  may  be 
at  once  put  out  of  view.  It  is  elementary, 
however,  that  the  power  to  review,  both 
under  §  709,  Revised  Statutes,  and  under 
the  laws  governing  the  right  to  review  the 
judgments  or  decrees  of  the  supreme  courts 
of  the  incorporated  territories  generally, 
extends  only  to  final  judgments  or  decrees. 
It  is  apparent,  therefore,  that  we  have  no 
jurisdiction  to  review  the  several  rulings 
of  the  supreme  court  of  the  territory,  the 
last  one  in  September,  1906,  overruling  the 
exceptions,  and  the  prior  one  in  April,  1906, 
reversing  the  order  granting  a  new  trial,  un- 
less those  rulings,  independently  considered, 
are  final  in  the  full  sense  of  the  term. 
Let  us  test  their  finality  separately. 

On  its  face  the  proceeding  by  which  the 
exceptions  of  the  defendants  were  taken  to 
the  court  of  last  resort  in  Hawaii  for  review 
did  not  purport  to  present  to  that  court  a 
consideration  of  the  whole  record  in  the 
cause,  but  only  submitted  the  particular  rul- 
ings embraced  in  the  exceptions.  The  order 
which  the  court  entered  when  it  disposed  of 
the  exceptions  waa  neither  in  tubstanca  nor 


did  it  purport  in  form  to  be  a  final  judg- 
ment»  conclusively  disposing  of  the  causa. 
As  our  power  to  review  depends  upon  tha 
acts  of  Congress,  which  it  is  beyond  the  au- 
thority of  a  territory,  by  forms  of  li^gal 
procedure,  to  modify  or  change,  it  result! 
that»  whatever  may  be  the  forms  of  proce- 
dure prevailing  in  the  territory  for  the  re- 
view of  judgments  or  decrees,  nothing  in 
the  territorial  laws  or  procedure  can  hava 
the  effect  of  conferring  upcm  this  court  the 
power  to  consider  causes  coming  from  the^ 
territory  by*  piecemeal;  that  is,  to  review  I* 
judgments  or  decrees  which,  in  their  essen* 
tial  nature,  are  not  final  within  the  intend- 
ment  of  the  legislation  of  CongresB, — ^in 
other  words,  extend  our  jurisdiction  to 
judgments  which  do  not  completely  dispose 
of  the  controversy.  But  the  application  of 
this  latter  principle  is  not  now  required* 
since  it  will  appear  from  a  review  of  tha 
territorial  legislation  that  the  decision  of 
the  supreme  court  overruling  the  exceptions 
was  not,  under  the  territorial  laws,  in  any 
sense  a  final  judgment  The  relevant 
Hawaiian  statutes  are  copied  in  the  marginf 


tRevised  Laws  of  Hawaii  for  1905,  pp. 
732  et  seq. 

''Exceptions. 

"Sec.  1862.  Questions  Reserved  by  Court 
— ^Whenever  any  question  of  law  shall  arise 
in  any  trial  or  other  nroceeding  before  m 
circuit  court,  the  presiding  judge  may  re- 
serve the  same  for  the  consideration  of  the 
supreme  court;  and  in  such  case  shall  re- 
port the  cause,  or  so  much  thereof  as  may 
be  necessary  to  a  full  understanding  of  the 
questions,  to  the  supreme  court  (Laws 
1892,  chap.  57,  §  72;  G.  L.  t  1436.) 

"Sec  1863.  Reserved  on  Motion.— Any 
question  may  be  reserved  in  like  manner 
upon  the  motion  of  either  party,  on  account 
of  any  opinion,  direction,  instruction,  rul- 
ing, or  order  of  the  judge  in  any  matter  of 
law.  (Laws  1892,  chap.  57,  §  73;  a  K 
§  1487.)" 

Following  a  paragraph  prescribing  the 
method  of  settling  exceptions,  it  is  provided 
in  §  1864  as  follows: 

"Bills  of  exceptions  upon  like  terms  as  to 
filing  bond  and  payment  of  costs  may  be 
certified  to  the  supreme  court  from  decisions 
overruling  demurrers  or  from  other  inter- 
locutory orders,  decisions,  or  judgments, 
whenever  the  judge,  in  his  discretion,  may 
think  the  same  advisable  for  a  more  speedy 
termination  of  the  case.  The  refusal  of  the 
judge  to  certify  an  interlocutory  bill  of  ex- 
ceptions to  the  supreme  court  shall  not  be 
reviewable  by  any  other  court  (Laws  1892, 
chap.  57,  §  74;  C.  L.  S  1438;  Amended  Laws 
1898,  chap.  40,  §  2;  Amended  Laws  1903, 
chap.  32,  S  18.) 

"Sec.  1865,  Bond. — ^Upon  the  allowance  of 
such  bill  of  exceptions  and  the  deposit  of 
$25,  or  a  bond  of  the  same  amount,  ^7  tha 
par^  WBMipUagf  with  tha  eUik  of  tuflh 
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»•  It  is  dear  that,  under  these  statutes,  the 
•*  supreme  eourt  may^reriew  the  aetion  of  the 
trial  courts  by  two  separate  forms  of  pro- 
cedure,— either  by  writ  of  error  or  appeal, 
which  brings  up  the  judgment  or  decree 
with  the  entire  record,  and  the  other  by  ez- 
oeptions,  which  does  not  bring  up  the  whole 
record,  and  calls  upon  the  reviewing  court 
merely  to  pass  upon  specific  questions  raised 
by  the  bill.  The  statutes,  it  will  be  ob- 
served, confer  no  express  power  upon  the 
supreme  court  of  the  territory  to  enter  a 
final  judgment  in  a  cause  upon  the  over- 
ruling of  exceptions,  and,  indeed,  that  the 
supreme  court  of  the  territory  does  not  con- 
strue the  territorial  statutes  as  giving  it 
such  authority,  and,  therefore,  that  the 
court  could  not  have  intended  to  exert  such 
power  in  this  case,  so  conclusively  appears 
from  recent  decisions  of  the  supreme  court 
of  Hawaii  as  to  leave  the  question  not  open 
to  controversy. 
g  Meheula  v.  Pioneer  Mill  Go.  17  Haw.  91, 
;^was  brought*to  the  appellate  court  on  ex- 
ceptions. The  exceptions  were  overruled. 
Thereupon  counsel  for  the  unsuccessful  par- 
ty, in  order  that  the  record  might  be  in 


such  form  as  to  permit  an  appeal  to  this 
courts  moved  in  the  appellate  eourt  that  a 
final  judgment  be  entered,  affirming  the 
judgment  of  the  trial  court,  and  remanding 
the  cause,  with  directions  to  carry  the  judg- 
ment into  execution.  The  motion  was  de- 
nied. The  court  rendered  a  lengthy  opinion, 
in  the  course  of  which  it  was  said  (17 
Haw.  93) : 

"If  the  SKoeptions  are  overruled,  nothing 
further  is  required  but  to  notify  the  circuit 
court,  in  the  form  of  a  remittitur.  .  •  • 
A  bill  of  exceptions,  unlike  a  writ  of  error 
or  an  appeal,  does  not  bring  the  entire  case 
or  its  record  to  this  court.  We  have  mere- 
ly to  decide  whether  the  exceptions  are 
good  or  bad.  If  they  are  overruled,  that 
is  the  end  of  the  functions  of  this  court 
relating  thereto,  nothing  remaining  but  the 
order,  notice,  or  remittitur,  on  receipt  ofi- 
which  the*  judgment  in  the  circuit  oourt,^ 
if  it  had  been  entered,  but  suspended  pend- 
ing the  exceptions,  by  the  provisions  of 
§§  1861  and  1865,  Rev.  Laws,  remains  in 
full  force,  requiring  no  affirmance  or  other 
recognition  from  this  court.  If  no  judg- 
ment was  entered  on  the  verdict,  it  is  en* 


court,  for  costs  to  accrue  in  the  supreme 
court,  the  questions  arising  thereon  shall 
be  considered  by  the  supreme  court;  but 
judgment  may  be  entered  and  may  be  en- 
forced or  arrested  pending  such  exceptions, 
as  provided  in  §  1861  in  the  case  of  an  ap- 
peal, muto^M  mutandU,  (Laws  1892,  chap. 
57,  S  75;  C.  L.  S  1439;  Amended  Laws  1903, 
chap.  32,  S  19.) 

"Sec.  1866.  Exceptions,  Frivolous,  Im- 
material.— When,  upon  the  hearing  of  a 
cause  brought  before  the  supreme  court 
upon  exceptions,  it  shall  appear  that  the 
exceptions  are  frivolous  or  immaterial,  or 
were  intended  for  delay,  the  court  may 
award  against  the  party  taking  the  ex- 
ceptions double  costs  from  the  time  when 
the  same  were  alleged;  and  also  interest, 
from  the  same  time,  at  the  rate  of  9  per 
cent  per  annum  on  the  sum,  if  any,  found 
due  for  debt  or  damages;  or  may  award 
any  part  of  such  additional  costs  and  in- 
terest as  it  may  deem  proper.  (Laws  1892, 
chap.  57,  S  76;  C.  L.  S  1440.) 

"Sec.  1867.  Vacating  Judgment  by  Su- 
preme Court. — When  judgment  has  been  en- 
tered in  any  cause  in  which  exceptions  have 
been  allowed,  the  judgment  may  be  vacated 
by  the  supreme  court  without  any  writ  of 
error  in  like  manner  as  if  it  had  been  en- 
tered by  mistake;  and  thereupon  such 
further  proceedings  shall  be  hsd  in  the 
cause  as  to  law  and  justice  shall  appertain. 
(Laws  1892,  chap.  57,  $  77;  G.  L.  §  1441.) 

"Sec.  1868.  Jury  Trial  Not  Delayed.— 
No  trial  by  jury  shall  be  prevented  or  de- 
layed by  the  alleging,  filing,  or  allowance 
of  such  exceptions;  but  the  verdict  shall  be 
received  and  such  further  proceedings  shall 
be  had  in  the  cause  as  the  court  may  or- 
der, in  pursuance  of  the  foregoing  provisions. 
(Laws  1892,  chap.  67,  t  78;  0.  L.  t  1442.) 


Writs  of  Error, 

"Sec  1869.  Had  When.— A  writ  of  er- 
ror may  be  had  by  any  party  deeming  him- 
self aggrieved  by  the  decision  of  any  justice, 
judge,  or  magistrate,  or  by  the  decision  of 
any  court  except  in  the  supreme  court,  or 
by  the  verdict  of  a  jury,  at  any  time  be- 
fore execution  thereon  is  fully  satisfied, 
within  six  months  from  the  rendition  of 
judgment.  (Laws  1892,  chap.  95,  S  1;  C. 
L.  I  1443.) 

"Sec  1870.  In  Jury-Waived  (Tases.— 
Writs  of  error  shall  lie  to  any  decision  or 
ruling  by  a  judge  in  any  case  in  which  jury 
has  been  waived.  (Laws  1892,  chap.  95, 
S  2;  G.  L.  t  1444.) 

"Sec.  1871.  To  Correct  What.— A  writ 
of  error  may  be  had  to  correct  any  error 
appearing  on  the  record,  either  of  law  or 
fact,  or  for  any  cause  which  might  be  as- 
signed as  error  at  common  law;  provided, 
however,  that  no  writ  of  error  shidl  issue 
for  any  defect  of  form  merely  in  any  decla- 
ration, nor  for  any  matter  held  for  the 
benefit  of  the  plaintiff  in  error.  (Laws 
1892,  chap.  95,  §  3;  G.  L.  §  1445.) 

"Sec.  1872.  No  Reversal  When.— There 
shall  be  no  reversal  on  error  of  any  find- 
ing depending  on  the  credibility  of  witnesses 
or  the  weight  of  evidence.  (Laws  1892, 
chap.  95,  S  6;  C.  L.  $  447.) 

"Sec.  1873.  Record. — ^For  all  purposes  of 
§§  1869-1883,  the  record  shall  be  deemed  to 
include  all  pleadings,  motions,  notes,  or 
bills  of  exceptions,  exhibits,  clerk's  or  mag- 
istrate's notes  or  proceedings,  and,  if  so  de- 
sired by  the  plaintiffs  in  error,  a  transcript 
of  the  evidence  in  the  case  (Laws  188^ 
chap.  95,  M;  a  L.  i  1446.)" 
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tered  by  the  eireuit  eourt  up<m  notioe  of 
the  ovemilijig  of  the  ezeeptiont.  This  re- 
mit follows  as  a  matter  of  law,  and  not 
in  oonsequenoe  of  any  direction  of  this 
eonrt" 

In  the  same  ease  the  eourt  also  took  oe- 
easion  to  condemn  the  practice  stated  to  be 
•ometimes  followed,  of  sending  to  the  appel- 
late court,  with  a  bill  of  exceptions,  ''the 
records  of  the  case  and  all  papers  filed  in 
the  circuit  courts'' 

So,  also,  as  also  said  by  the  territorial 
eourt  in  this  case,  in  passing  upon  the 
motion  of  the  territory  to  quash  or  dismiss 
the  exceptions  (17  Haw.  379) : 

"Exceptions  and  error  are  inherently  pro- 
ceedings of  different  character.  On  excep- 
tions, various  specific  rulings,  whether  in- 
terlocutory or  final,  whether  brought  up  im- 
mediately or  only  after  final  judgment,  are 
made  direct  and  independent  subjects  for 
review;  only  so  much  of  the  record  is 
brought  up  as  is  necessary  for  passing  upon 
the  specific  exceptions;  the  decision  usually 
is  that  the  exceptions  be  sustained  or  over- 
ruled and  that  such  further  proceedings  be 
had  as  the  rulings  on  the  exceptions  call 
for.  On  error  the  final  judgment  alone  is 
brought  up,  and  specific  rulings,  whether 
eotcepted  to  or  not,  are  considered  only  inci- 
dentally in  passing  upon  the  correctness  of 
the  final  judgment;  the  entire  record  is 
brought  up,  and  the  judgment  of  the  appel- 
late court  is  such  as  the  facts  and  law  war- 
rant, as  shown  by  the  entire  case." 

Applying  the  construction  thus  given  by 
the  supreme  court  of  Hawaii  to  the  statutes 
of  the  territory,  there  being  no  reason  to 
doubt  their  correctness,  it  clearly  follows 
that  the  mere  entry  by  the  clerk,  on  the 
minutes,  of  the  decision  of  the  court  over- 
ruling the  exceptions,  did  not  constitute 
^a  final  judgment,  subject  to  review  by  this 
*•  eourt.  Of  course,  our  decision  is  confined 
•Tto  the  case  before  us.  We  must  not,*there- 
fore,  be  considered  as  holding  that  if,  on  a 
ease  before  it  on  exceptions,  the  supreme 
eourt  of  the  territory,  in  sustaining  ex- 
ceptions, considered  that  the  effect  of  its 
ruling  was  such  as  to  justify  the  entry  of 
a  judgment  finally  disposing  of  the  cause, 
under  the  discretionary  power  conferred  by 
§  1867  of  the  Revised  Laws  of  Hawaii, 
previously  cited  in  the  margin,  that  such  a 
judgment,  depending  upon  the  circumstances 
of  the  case,  might  not  be  a  final  judgment, 
within  our  competency  to  review. 

Coming,  then,  to  test  whether  we  have 
Jurisdiction  to  review  the  action  of  the  su- 
preme court  of  the  territory  reversing  the 
order  granting  a  new  trial,  it  is  apparent 
that  our  power  must  rest  either  upon  the 
proposition  that  the  order  overruling  the 
granting  of  a  new  trial  was  a  final  judg- 


ment in  an  independent  prooeeding^  or  was 
but  an  interlocutory  step  in  the  cause,  which 
would  be  subject  to  our  review  because  of 
jurisdiction  to  revise  the  action  of  the  ter- 
ritorial eourt  in  ruling  on  the  exceptions^ 
under  the  assumption  that  such  ruling  was 
a  final  judgment.  The  latter  is  disposed  of 
by  what  we  have  previously  said.  As  to  the 
former,  if  the  premise  upon  which  the  prop- 
osition rests  be  assumed,  it  would  follow 
that  we  are  without  power  to  review  the 
judgment,  for  the  reason  that  this  writ  is 
directed  alone  to  the  so-called  judgment  of 
September  27,  1906,  and  the  record  of  that 
judgment  cannot  be  regarded  as  embracing 
the  proceedings  had  below  in  respect  to  the 
matter  of  a  new  trial. 

Writ  of  error  dismissed  for  want  of  juria* 
diction. 
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COUBTB  (S  885*)— "CORTBOVSBST  CONOKBN- 
INO  OONSTBUCnON  OB  AFPLICATION  OW 
COWSTITDTION." 

A  contention  by  importers  that  the  Treas- 
ury regulations  respecting  the  polariscopio 
test  for  sugar  assumed  to  add  some- 
thing to  the  dutiable  standard  prescribed  by 
the  toriff  act  of  July  24,  1897  (30  Stat, 
at  L.  168,  chap.  11,  U.  S.  Comp.  Stat.  1901, 
p.  1647),  par.  209,  and  that  the  Secretary 
of  the  Treasury  thus  exercised  legislative 
power  confided  by  the  Constitution  solely 
to  Congress,  does  not  constitute  a  real  and 
substantial  dispute  or  controversy  concern- 
ing the  construction  or  application  of  tha 
Federal  Constitution  within  the  meaning 
of  the  act  of  March  3,  1891  (26  SUt.  at  L. 
828,  chap.  617,  U.  S.  Comp.  SUt  1901,  p. 
549),  §  6,  so  as  to  sustain  a  direct  appeal 
from  a  Federal  circuit  court  to  the  Supreme 
Court. 

FBd.  Note.— For  other  csiss,  see  Oonrts,  Dee. 
Dig.  S  ««.•] 

[No.  3.] 

Argued  November  11,   1908.     Decided  No- 
vember 30,  1908. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  Dis- 
trict of  New  York  to  review  a  judgment 
which  affirmed  a  decision  of  the  Board  of 
General  Appraisers,  overruling  protests  of 
importers  against  the  classification  of  cer- 
tain  imported  sugars.  Dismissed  for  want 
of  jurisdiction. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  G.  Johnson,  Henry  B* 
Closson,  and  John  E.  Parsons  for  appellant 

Mr.  J.  O.  McReynolda  for  appellse. 
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Jf  «Kr.  Chief  Jiutice  FiiU< 
Qpinion  of  th«  eourt: 

S     The  tariff  act  of  Julj  24»  1897,  providee: 

^  •«<209.  Sugars  not  above  number  sixteen 
Dnteh  standard  in  oolor»  tank  bottoms,  sir- 
ups of  cane  Juioe,  meladJa,  concentrated  me- 
lada,  concrete  and  concentrated  molasses, 
testing  by  the  polariscops  not  above  seventy- 
five  degrees,  ninety-five  one-himdredths  of 
one  cent  per  pound,  and  for  evexy  additional 
degree  shown  by  the  polariscopio  test,  thirty- 
five  one  thousandths  of  one  cent  per  pound 
additional,  and  fractions  of  a  degree  in  pro- 
portion; and  on  sugar  above  number  sixteen 
Dutch  standard  in  color,  and  on  all  sugar 
which  has  gone  through  a  process  of  refin- 
ing, one  cent  and  ninety-five  one-hundredths 
of  one  cent  per  pound;  molasses  testing 
above  forty  degrees  and  not  above  fifty-six 
degrees,  three  cents  per  gallon;  testing  fifty- 
six  degrees  and  above,  six  cents  per  gallon; 
sugar  drainings  and  sugar  sweepings  shall 
be  subject  to  duty  as  molasses  or  sugar,  as 
the  case  may  be,  according  to  polariscopic 
test''  [30  SUt.  at  L.  168,  chap.  11,  U.  S. 
Comp.  Stat.  1901,  p.  1047.] 

In  October,  1897,  the  Treasury  Depart- 
ment issued  general  regulations  (subse- 
quently modified  in  particulars  not  material 
here)  governing  sampling  and  classification 
of  sugars  under  the  above-quoted  paragraph, 
which,  among  other  things,  declared: 

'The  expression  'testing  •  •  .  degrees 
by  the  polariscope,'  occurring  in  the  act,  is 
construed  to  mean  the  percentage  of  pure 
sucrose  eontained  in  the  sugar  as  ascertained 
by  polarimetric  estimation." 

It  was  further  stated  that  changes  of  tem- 
perature affect  the  indications  of  a  polari- 
scope, and  to  determine  by  means  of  it  true 
sucrose  contents  apparent  readings  must  be 
corrected  as  shown  by  a  table  accompanying 
each  instrument  and  embodying  the  results 
of  careful  experiments  therewith;  when  the 
thermometer  is  above  17.5®  centigrade,  the 
point  of  standardization,  additions  must  be 
made;  when  below,  corresponding  subtrac- 

lotions. 

•*  *The  interpretation  of  the  statute  and  va- 
lidity of  the  regulations  were  at  once  chal- 
lenged by  importers,  who  claimed  that  the 
reading  of  a  polariscope  is  not  affected  by 
change  in  temperature;  and,  further,  that 
the  term  ''polariscopic  test"  in  the  tariff  act 
of  1897,  according  to  its  well-settled  com- 
mercial use,  as  well  as  by  the  language  it- 
self, requires  testing  only  in  the  way  there- 
tofore observed  by  merchants,  and  forbids 
any  correction  of  the  result  observed  by  the 
eye.  These  eontentions  were  denied  by  the 
collector. 

The  importers  appealed  to  the  board  of 
general  appraisers,    and   in    ICareh,  1899, 
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their  protest  was  overruled 
opinion.    6.  A.  4886. 

Under  the  titles  Bartram  Bros.  v.  United 
States,  Howell  v.  United  States,  and  Ameri. 
csn  Sugar  Bef.  Co.  v.  United  States,  appeal 
was  taken  to  the  circuit  court,  southern  dis- 
trict of  New  York,  which  was  decided  May 
4,  1903.  123  Fed.  827.  That  eourt  reversed 
the  judgment  of  the  general  appraisers^ 
holding  that  the  term,  "testing  by  the  po> 
lariscope,"  had  a  well-settled  commercial 
meaning  prior  to  1897,  and  must  be  in- 
terpreted according  thereto.  It  declared^ 
however,  the  preponderance  of  proof  sus- 
tained the  contention  "that  there  is  a  vari- 
ation in  the  reading  of  the  polariscope,  ac- 
cording to  variations  in  temperature  at  the 
place  where  the  sugar  is  tested,  and  thai 
the  corrections  and  additions  provided  for 
by  the  regulations  merely  consist  in  an  ad* 
dition  of  .3  per  cent  for  each  10  degrees  cen- 
tigrade of  temperature  above  that  at  which 
the  polariscope  is  standardized,  and  that  in 
this  way  the  actual  amount  of  pure  sucrose 
in  each  sample  is  more  accurately  deter- 
mined than  was  the  case  under  the  old  eyo 
test." 

The  circuit  court  of  appeals  (65  C.  C.  A. 
657,  131  Fed.  833)  reversed  the  circuit  court 
and  sustained  the  general  appraisers.  It 
held  Congress  intended  there  should  be  a 
scientifie  determination,  by  means  of  the 
polariscope,  of  sucrose  contents,  and  that 
the  method  prescribed  by  the  Treasury  regu- 
lations was  proper  in  order  to  secure  the 
desired  result.  « 

*The  rulings  are  correctly  stated  in  the* 
headnotes  thus: 

"In  construing  the  provision  in  paragraph 
209,  tariff  act  July  24,  1897,  chap.  11,  i  1, 
schedule  E,  30  Stat,  at  L.  168,  U.  S.  Comp. 
Stat  1901,  p.  1647,  regulating  duty  on 
sugars  according  to  the  polariscopic  test» 
held  that  the  expressions  therein,  'testing 
by  the  polariscope'  and  'shown  by  the  po- 
lariscopic test,'  are  not  used  with  any 
special  trade  meaning  that  would  confine 
them  to  a  particular  method  of  conducting 
such  test,  but  import  an  intention  on  the 
part  of  Congress  that  the  method  adopted 
should  be  the  one  best  calculated  to  make 
a  scientific  determination. 

"Under  the  general  power  of  the  Secre- 
tary of  the  Treasury  to  make  customs  regu- 
lations not  inconsistent  with  law,  granted 
by  i  251,  U.  S.  Rev.  Stat.,  U.  S.  Comp. 
Stat  1901,  p.  138,  it  is  competent  for  that 
officer  to  prescribe  the  method  of  'testing 
by  the  polariscope'  the  sugars  dutiable  ae- 
cording  to  such  test  under  paragraph  209, 
tariff  act  July  24,  1897,  chap.  11,  |  1» 
schedule  E,  30  Stat  at  L.  168,  U.  S.  Comp. 
Stat.  1901,  p.  1647 ;  and  so  long  as  he  acta 
In  good  faith,  and  it  does  not  appear  that 
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his  regfulatiQiii  operate  to  make  the  polari- 
■eopio  test  leu  aoeorate  than  when  CongreBs 
adopted  it,  the  courts  should  not  interfere 
with  the  administratlTe  details  confided  to 
him. 

"Where,  for  a  period  of  years  ooyering 
the  operation  of  several  tariff  acts,  the 
Secretary  of  the  Treasury  has  made  reg^^- 
lations  for  carrying  out  certain  provisions 
in  those  acts,  it  is  to  be  presumed  that  sub- 
sequent legislation  by  Congress  was  enacted 
with  reference  to  such  regulations." 

At  October  term,  1004,  a  petition  for  a 
writ  of  certiorari  to  bring  up  these  cases 
for  review  was  presented  to  this  court,  and 
denied.  195  U.  S.  635,  49  L.  ed.  354,  25 
Sup.  Ct.  Rep.  792. 

In  the  present  cause  counsel  stipulated: 

"It  is  agreed  that  the  sugars  in  question 
were  tested  and  classified  in  accordance  with 
the  Treasury  regulations  of  October  27, 
1897,  and  of  February  17,  1899,  and  that 
^the  questions  raised  are  the  same  as  those 
9  in  the  cases  of  Bartram  Bros.  v.  United 
•  States,*Howell  v.  United  States,  and  Ameri- 
can Sugar  Ref.  Co.  v.  United  States,  re- 
ported in  123  Fed.  327,  and  in  66  C.  C. 
A.  557,  131  Fed.  833,  and  it  is  agreed 
that  the  evidence  and  exhibits  in  those 
cases  contained  on  pages  33  to  364,  inclu- 
sive, and  pages  373  to  734,  inclusive,  of  the 
transcript  of  record  in  those  cases  prepared 
for  the  Supreme  Court  of  the  United  States 
and  contained  In  the  volume  filed  herewith 
.  •  .  are  to  be  treated  as  duly  taken  and 
introduced  as  evidence  in  this  cause." 

By  I  6  of  the  act  of  1891  [26  Stat  at  L. 
828,  chap.  517,  U.  S.  Comp.  Stat  1901,  p. 
549],  the  judgments  or  decrees  of  the  cir- 
eait  oourts  of  appeals  are  made  final  in  all 
cases  arising  under  the  revenue  law,  and 
can  only  be  carried  to  the  Supreme  Court 
by  certificate,  or  on  a  certiorari.  In  the 
aforementioned  cases  there  was  no  certifi- 
cate for  instruction  on  any  question  or 
proposition  of  law,  and  the  application  for 
certiorari  was  denied.  The  present  direct 
appeal  to  this  court  is  a  mere  attempt  to  ob- 
tain a  reconsideration  of  questions  arising 
under  the  revenue  laws  and  already  deter- 
mined by  the  circuit  court  of  appeals  in  due 
•oniM.    Such  direct  appeals,  under  {  5  of 


the  act  of  1891,  cannot  be  entertained  rm\tm 
the  constmotion  or  application  of  the  Con- 
stitution of  the  United  States  is  involved. 

This  is  conceded,  and  counsel  for  appel* 
lant  attempt  to  sustain  the  jurisdiction  on 
the  ground  that  tlie  regulations  assumed  to 
add  something  to  the  dutiable  standard  pre- 
scribed by  the  tariff  act,  and  that,  in  doiqg 
so,  the  Secretary  exercised  legislative  power 
confided  by  the  Constitution  solely  to  Con- 
gress. But  this  does  not  constitute  a  real 
and  substantial  dispute  or  controversy  con- 
cerning the  construction  or  application  of 
the  Constitution  upon  which  the  result  de- 
pends. 

The  admitted  duty  of  the  Secretary  of 
the  Treasury  was  to  construe  as  best  he 
could  the  paragraph  relating  to  collection 
of  duty  upon  sugars,   and   to  promulgate 
regulations  for  carrying  it  into  ^ect    Rev* 
Stat  §  251.    This  and  this  alone  he  did. 
The  only  real,  substantial  point  involved^ 
is  whether  or  not  he  misconstrued  the  stai-o 
ute,  and  that  gives  this  court  no*jurisdie-« 
tion  upon  direct  appeal.     Sloan  ▼.  United 
States,  193  U.  &  614,  620,  48  L.  ed.  814» 
817,  24  Sup.  Ct  Rep.  570,  and  cases  cited; 
United  States  ex  rel.  Taylor  v.  Taft^  203  U. 
S.  461,  51  L.  ed.  269,  27  Sup.  Ct  Rep.  148. 

Undoubtedly  Congress,  without  violating 
any  constitutional  provision,  could  have  in 
terms  directed  exactly  what  was  prescribed 
by  the  Treasuxy  regulations;  and  prior  de- 
cisions have  held  that  the  statute  was  prop- 
erly construed  by  the  Secretary. 

We  concur  with  counsel  for  the  govern- 
ment that,  if  the  construction  or  applica* 
tion  of  the  Constitnticm  of  the  United 
States,  within  the  meaning  of  {  5,  act  of 
1891,  is  involved  in  every  case  where  one 
claims  that,  according  to  his  interpretation 
of  a  statute,  excessive  duty  or  tax  has  been 
demanded  by  executive  officers,  the  provi- 
sions of  that  act  making  decisions  of  the  cir- 
cuit court  of  appeals  in  revenue  eases  final 
are  of  very  limited  value,  and  this  court 
must  entertain  direct  appeals  from  the  eir- 
cuit  courts  in  most  tariff  and  tax  contro- 
versies, which  we  regard  as  out  of  the  quea- 
tion. 

Appeal  dismissed. 
I 
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OoT.  Temm^ 


(211  U.  8.  S35) 

EVA  A.  INGEBSOLL,  as  Administratrix 
of  the  Estate  of  Bobert  O.  IngersoU,  Di- 
seased, Petitioner, 

▼. 

JOSEPH  A.  OORAM,  Henrr  A.  Boot,  and 

Charles  H.  Palmer,  Trustee. 

COUBTB    (I   276*)  — Pbopib   DiBiBicr   FOB 

Suit— WAivEB. 

1.  The  objection  that  a  suit  in  a  Federal 
circuit  court  between  citizens  of  different 
states  is  not  brought  in  the  proper  district 
is  waived  by  demurring  and  answering  with- 
out raising  that  quesUon. 

[Ed.  Note.— For  other  caaes,  see  Ootirti,  Gent 
Dig.  9  U6:    Dm.  Die  I  276.*] 

Courts  (§  493*)— Conflict  of  Jubisdic- 
TiON— Federal  aivd  State  Coubts. 

2.  The  jurisdiction  of  a  Federal  circuit 
oourt  of  a  controversy  between  citizens  of 
different  states,  presented  by  a  bill  which 
seeks  to  declare  and  foreclose  an  attorney's 
lien  upon  certain  interests  in  the  distribu- 
tive shares  of  the  property  of  a  decedent 
within  the  district,  is  not  defeated  because 
the  settlement  of  the  estate  is  pending  in  a 
state  probate  court,  where  no  interference 
with  tnat  court  is  sought  or  decreed,  and 
rights  between  the  parties  arising  from 
their  transactions  and  contracts  are  ad- 
Judged  and  are  decreed  to  be  redressed  only 
when  the  probate  court  shall  have  finished 
its  functions. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dis.  8  1350;    Dec  Dig.  |  4M.*} 

COUBTS   (S  812*)~FEDXBAX.  JUBIBDIOnON— 

Suit  bt  Asbionee. 

3.  A  suit  to  declare  and  enforce  a  lien  on 
certain  interests  in  distributive  shares  of 
the  property  of  a  decedent  in  the  hands  of 
an  ancillary  administrator  is  not  within 
the  provision  of  U.  S.  Rev.  Stat.  §  629, 
U.  S.  Comp.  Stat  1901,  p.  503,  governing 
Federal  jurisdiction  of  suits  by  assignees  ol 
choses  in  action,  because  plaintiff's  right  is 
derived  from  an  heir  whose  citizenship  is 
the  same  as  that  of  such  administrator, 
where  the  plaintiff,  who  sues  as  administra- 
trix, and  who  is  a  citizen  of  a  different 
state  from  the  defendant  administrator,  is 
suing  primarily  on  the  obligation  of  such 
heir  to  her  intestate,  to  secure  which  a  lien 
was  given  upon  such  heir's  distributive 
share. 

B6  Courts,  Dec. 


[Bkl.  Note.— For  other 
Die  f  S12.«] 

Judgment  (§  6S0*)— Bes  Judicata— Fab - 

TIES. 

4.  A  judgment  against  an  ancillary  ad- 
ministrator in  a  suit  by  him  to  declare  and 
enforce  a  lien  on  certain  interests  in  the 
distributive  shares  of  the  property  of  a  de- 
cedent is  not  a  bar  to  a  suit  founded  on  the 
same  cause  of  action,  brought  by  an  ancil- 
lary administrator  of  the  estate  in  another 
Jurisdiction. 

[Bd.    Note.— For   other    cases,    see    Judgment, 
Cent  Die  §  1212;    Dec  Dig.  i  68».*] 
ATTOBNET  AlfD  CUEIfT  (§  150*)— CONTBACT 

FOB   COUFENBATION— nBTOBMANCE. 

5.  The  condition  in  a  contract  to  pay  an 
attorney  in  a  will  contest  a  stipulated  fee 
"in  case  the  will  is  defeated  and  our  clients 

et  their  shares"  is  satisfied  where  the  con- 
it  and  the  attorney's  services  result  in  ft 


compromise  agrasmeiit  bj  which  the  wiO» 
which,  AS  propouided,  disinherited  such  ell- 
ents,  was  so  qoalillsd  in  probate  that  th^ 
received  a  larger  proportion  of  the  estate 
than  if  the  testator  had  died  intestate. 

SBd.  Note.— For  other  cases,  see  Attomej  and 
ent.  Cent  Die  |  8»;    Dee.  Die  9  150.*] 

Attobnet  and  Oueut  (S  176*)— Lien. 

6.  An  agreement  to  pay  a  stipulated  fee* 
for  legal  servioes  to  be  rendered  in  a  will 
contest,  oontingent  upon  success,  which 
lent,  by  way  of  exception  in  favor 


of  one  of  the  signers,  stipulated  against  anv 
other  liability  on  his  part  than  to  pay  suca 
fee  "out  of  the  funds  secured  from  the  es- 
tate," gives  the  attorney,  in  case  his  efforts 
are  successful,  an  equitable  lien  on  such 
funds  for  his  fee. 

[Bd.  Note.— For  other  cases,  see  Attorney  and 
CUent.  Cent  Dig.  |  tU;    Dee.  Die  9  176.«) 

[No.  8.] 

Argued  March  11,  12,  1908.    Decided  De- 
cember 7,  1008. 

ON  WRIT  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  ths 
First  Circuit  to  review  a  decree  which  re- 
versed a  decree  of  the  Circuit  Court  for  the 
District  of  Massachusetts  in  favor  of  peti- 
tioner in  a  suit  to  declare  and  enforce  an 
attorney's  lien  upon  certain  distributive 
shares  in  the  property  of  a  decedent  within 
the  district.  Reversed.  Decree  of  the  Cir- 
cuit Court,  with  certain  modifications,  af- 
firmed. 

See  same  case  below,  78  C  C.  A.  303» 
148  Fed.  169. 

o 
Statement  by  Mr.  Justice  McKenna:      eo 

*The  petitioner,  as  administratrix  of  the* 
estate  of  Robert  G.  Ingersoll,  deceased,  sued 
the  respondents  and  certain  other  persons, 
in  the  circuit  court  of  the  United  States  eo 
for  the*district  of  Massachusetts,  to  subject? 
certain  interests  in  the  estate  of  Andrew 
J.  Davis  to  a  lien  which  is  alleged  to  have 
accrued  to  her  intestate  by  the  agreement 
which  is  set  out  in  the  opinion,  and  by  the 
laws  of  Montana,  in  which  atate  the  services 
were  rendered. 

Andrew  J.  Davis,  a  man  of  great  wealth, 
a  citizen  of  Montana,  died,  leaving  prop- 
erty in  that  state  and  in  Massachusetts. 
By  a  will,  which  was  offered  for  probata 
in  Montana,  all  of  his  property  was  left 
to  his  brother,  John  A.  Davis.  Certain 
other  of  his  next  of  kin,  five  in  number 

(referred  to  in  the  bill  as  the  "five  heirs"), 
associated  to  contest  the  probate  of  the  will. 
Henry  A.  Root,  one  of  the  respondents,  and 
a  nephew  of  Andrew  J.  Davis,  agreed  with 
the  four  other  contestants  to  conduct  the 
litigation  and  to  procure  evidence  and  coun- 
sel at  his  own  expense,  receiving  therefor  an 
assignment  of  a  part  of  the  prospective  dis- 
tributive shares  of  the  others.  Joseph  H. 
Coram,  another  respondent,  also  acquired  am 
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inierest  in  the  prospeoti^e  Am,wb  of  tome 
of  th«  oontestante.  Robert  G.  Ingenoll,  tlie 
petationer'B  intestate,  was  engaged  as  coun- 
sel to  conduct  the  litigation^  and  Root  and 
Coram  entered  into  the  agreement  with  him, 
which  will  hereafter  be  set  out. 

Upon  the  trial  of  the  contest  the  jury 
disagreed.  Pending  the  preparation  for  the 
aecond  trial  an  agreement  of  compromise 
was  made,  by  which  IngersoU's  clients  re- 
eeiTed  a  larger  portion  of  the  estate  than 
though  Davis  had  died  intestate.  It  is  al- 
leged that  this  was  the  result  of  Ingersoll's 
services  as  counsel.  ''By  reason/'  it  is  bI- 
leg^»  "t^^d  in  consideration  of  the  prose- 
cution ot  said  contests,  and  the  force,  effect, 
and  stress  thereof,  as  against  the  proponent 
of  such  alleged  will,  in  preventing  the  ad- 
mission thereof  to  probate,  and  in  consider- 
ation of  the  determination  of  said  controver- 
sy and  litigation,  and  for  no  other  consider- 
ation or  reason,"  was  the  compromise  ef- 
fected. It  is  hence  further  allied  that  the 
'Snll  was  defeated  in  so  far  as  it  could 
affect  the  rights,  shares,  or  interest  in  and 
CO  to  said  estate  of  said  five  heirs  mentioned 
7 in* said  agreement  and  promise  made  and 
delivered  by  said  Root  and  Coram  to  said 
Robert  G.  IngersoU,  for  as  much  as  they 
were  entitled  to  only  350  eleven  hundredths 
of  said  estate  as  such  heirs  at  law  of  An- 
drew J.  Davis,  deceased,  and  got  absolute 
right  and  title  to  515^^  eleven  hundredths 
thereof,  through  the  prosecution  of  said  con- 
tests and  decree  determining  the  same." 
Two  hundred  and  fifty  eleven  hundredths, 
it  is  alleged,  were  allotted  directly  to  said 
five  heirs  and  265^  eleven  hundredths,  for 
their  use  and  benefit,  to  Charles  H.  Palmer 
(a  Tespondent  here)  and  Andrew  J.  Davis, 
Jr.,  trustees.  A  copy  of  the  decree  was  an- 
nexed to  the  bill  and  made  part  of  it.  And 
it  is  alleged  that,  by  reason  of  said  agree- 
ment and  the  fulfilment  thereof  and  the 
''provisions  of  the  laws  and  statutes  of  Mon- 
tana," which  are  set  out,  an  attorney's  lien 
accrued  in  favor  of  said  IngersoU  and  his 
l^;al  representatives,  "and  is  existing  and 
is  in  force  and  effect  upon  the  portions, 
parcels,  and  interests  of,  in,  and  to  the 
funds  and  other  property  of  said  Andrew 
J.  Davis,  deceased,  so  acquired  for  said  five 
heirs."  That  Root  and  Coram  have  con- 
veyed away  the  real  estate  vested  in  them 
by  the  decree  determining  the  said  will  con- 
tests, and  that  the  distributions  under  said 
decree  "have  practically  exhausted  the  funds 
and  property  of  said  estate  in  the  state  of 
Montana,  and  that,  by  reason  of  the  em- 
ployment of  IngersoU  and  the  services  ren- 
dered by  him,  and  by  the  promises  of  pay- 
ment, an  equitable  lien  exists  on  the  funds 
and  effects  acquired  by  said  heirs,  situate 
Ib  Boston,  Massaehusetta»'^  and  that  such 


funds  and  effeets  should  not  be  distributed 
or  carried  away  "in  default  of  payments 
of  said  indebtedness  owing  by  Root  and 
Coram  to  the  estate  and  legal  representa- 
tives of  Robert  G.  IngersoU,  deceased,  but 
that  said  funds  and  effects  situate  in  Bos- 
ton, Massachusetts,  should  be  and  remain 
subject  to  said  indebtedness,  and  to  be  re- 
sorted to  for  the  payment  thereof." 

It  is  alleged  that  John  H.  Leyson  is  the 
duly  appointed,   qualified,  and   acting  ad- 
ministrator of  the  estate  of  Andrew  J.  Davis, 
deceased,  situate  in  Massachusetts,  and  has^ 
custody  of  the  funds  and  effects  acquired  c^ 
by  Root  and  his  associates,  and* upon  which* 
the  said  lien  exists  in  favor  of  the  estate 
and  legal  representatives  of  IngersoU,  and 
that,  if  such  funds  and  effects  should  be 
distributed,  the  lien  will  be  defeated. 

The  death  of  IngersoU  in  the  state  of  New 
York  is  alleged,  and  the  appointment  of 
Eva  A.  IngersoU,  administratrix,  by  the 
surrogate's  court  of  the  county  of  West- 
chester, of  that  state,  and  her  qualification. 
And  it  is  alleged  that  she  was  subsequently 
appointed  administratrix  of  his  estate  by 
the  probate  court  of  the  county  of  Suffolk, 
commonwealth  of  Massachusetts,  situate  in 
that  commonwealth,  and  that  she  duly  quaU- 
fied  as  such.  It  is  alleged  that  the  estate 
of  Andrew  J.  Davis,  situate  in  Boston,  and 
in  the  hands  of  said  John  H.  Leyson  aa 
administrator,  consists  of  money,  converti- 
ble stocks  and  bonds  of  the  value  of  $450,- 
000,  after  paying  expenses  of  administra- 
tion, of  which  funds  and  effects  Coram  and 
other  parties  for  whom  IngersoU  prosecuted 
said  will  contest  are  entitled,  by  virtue  of 
the  decree  of  the  district  court  of  the  state 
of  Montana,  directly  and  through  Charles 
H.  Palmer  and  Andrew  J.  Davis,  Jr.,  to 
515%  eleven  hundredths,  "acquired  as  part 
of  the  fruits  of  the  labors  of  said  Robert 
G.  IngersoU  in  the  prosecution  of  said  will 
contests."  That  Root,  Coram,  and  their  as- 
sociates have  petitioned  the  probate  court  of 
Suffolk  county  to  order  distribution  of  said 
shares  of  said  funds  and  effects  to  them. 
That  all  of  said  515^4  eleven  hundredths, 
except  the  interest  owned  by  Sarah  Maria 
Cummings  and  the  interest  owned  by  EUen 
S.  Comue,  are  subject  to  the  lien  of  Inger- 
soU. It  is  alleged  that  the  interests  of 
Elizabeth  S.  Ladd  and  Mary  L.  Dunbar  have 
been  transferred  to  Root  and  Coram. 

A  conspiracy  and  purpose  of  Coram  and 
Root  to  defeat  the  lien  of  IngersoU  are  al- 
leged, and  that  distribution  of  the  estate  in 
Massachusetts  is  sought  as  a  means  thereto; 
further,  that  if  the  funds  and  effects  be  re- 
moved from  Massachusetts  or  distributed  to 
Root  and  Coram  before  the  representatives 
of  said  IngersoU  have  an  opportunity  to 
enforce  their  lien,  the  same  wiU  be  placed 
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S^  beyond  their  reach  and  the  payment  ol*the 
indebtedness  secured  thereby  defeated;  that 
the  funds  and  effects  remaining  in  Montana 
will  be  required  and  used  to  pay  indebted- 
ness and  expenses  of  administration  there; 
and  that  Root  and  Coram  haye  no  tangible 
property  other  than  their  shares  and  inter- 
est in  the  estate  of  Davis. 

It  is  further  alleged  that  petitioner 
brought  suit  in  the  district  court  of  the 
state  of  Montana  in  her  name,  as  adminis- 
tratrix of  Robert  G.  IngersoU,  to  enforce 
payment  of  said  claim  existing  in  favor  of 
the  estate  and  legal  representatiyes  of  In- 
gersoll.  That  Root  and  the  other  defend- 
ants therein  appeared  and  demurred  to  the 
oomplaint  on  ike  ground  that  the  same  did 
not  state  &cts  sufficient  to  constitute  a 
cause  of  action,  but  did  not  specify  or  raise 
the  objection  that  she  was  not  qualified  to 
prosecute  said  suit,  although  she  alleged  her 
appointment  as  administratrix  by  the  sur- 
rogate's court  of  New  York,  ^at,  upon 
her  urging  the  pendency  of  said  suit  against 
th«  petition  for  distribution  filed  by  Root 
and  Coram  and  their  associates,  it  was  ob- 
jected that  said  suit  had  not  been  brought 
by  an  administrator  of  IngersoU  appointed 
in  Montana.  The  court  sustained  the  ob- 
jection. That  thereupon  John  S.  Harris  was 
appointed  administrator  in  Montana,  and 
substituted  in  said  suit  for  petitioner.  The 
cause  coming  on  to  be  heard  in  the  district 
court  of  Montana,  Root  objected  to  the  in- 
troduction of  any  evidence,  on  the  ground 
that  the  complaint  therein  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  motion  was  sustained,  and,  with- 
out further  proceedings,  the  court  granted 
a  nonsuit  and  dismissed  the  complaint  on 
the  alleged  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion; in  consequence  no  trial  thereof  has 
been  had,  nor  has  the  claim  and  lien  of 
Ingersoll  even  been  adjudicated,  nor  is  it 
barred  by  any  statute  of  limitation. 

The  bill  prays  an  injunction  against  Ley- 
son  to  restrain  him   from  delivering,  and 
against  respondents  to  restrain  them  from 
^receiving,  said  funds  and  effects,  and  for 
^the  appointment  of  a  receiver,  discovery  of 
?Coram's    interest,    and    judgment   for*  the 
same,  and  that  it  be  declared  a  lien  on  such 
interest.    Judgment  is  prayed  against  Root 
for  $96,000,  with  interest,  and  that  the  stun 
be  declared  a  lien  on  his  shares  and  inter- 
ests.   What  else  is  prayed  need  not  be  no- 
ticed. 

There  were  demurrers  to  the  bill  that 
went  to  the  parties,  the  jurisdiction  of  the 
•ourt,  to  the  merits,  and  that  the  judgment 
of  the  district  court  of  Montana  constituted 
a  bar.  The  grounds  of  demurrer  to  juris- 
i  were  eiyrssssd  In  the  d«numr  filed 
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by  Root  and  Coram  and  Heibert  P.  Com* 
mingSy  executor  of  the  last  will  and  testa* 
ment  of  Sarah  Maria  CummiBgs,  one  of  the 
five  heirs,  as  follows: 

''2.  These  defendants  also  demur  to  the 
bill  of  complaint  upon  the  further  ground 
that  this  court  has  not  jurisdiction  of  this 
action,  because  it  appears  from  the  said  bill 
that  this  action  is  brought  to  secure  from 
this  court  a  writ  of  injunction  staying  pro* 
oeedings  now  pending  in  the  probate  court 
in  and  for  the  covaitj  of  Suffolk  and  eom- 
monwealth  of  Massachusetts,  to  distribute 
the  funds  and  effects  of  the  estate  of  An> 
drew  J.  Davis,  deceased,  situate  in  the  state 
of  Massachusetts,  among  the  persons  en* 
titled  thereto,  or  to  otherwise  dispose  of 
said  funds  and  effects,  and  this  court  ia 
forbidden  by  f  720  of  the  United  States  Re> 
vised  Statutes  (U.  S.  Comp.  Stat  1901,  pw 
581 )  from  granting  a  writ  of  injunction  to 
stay  proceedings  in  any  court  of  a  state." 

The  demurrer  of  Leyson  was  more  gisn- 
eral,  stating  that  the  court  'Hiad  no  juris- 
diction to  grant  the  relief  prayed  for  in  the 
bill  of  complaint  or  any  part  thereof."*  And 
Andrew  J.  Davis  particularized  this  by  the 
specification  that  to  enjoin  the  disposition 
of  property  in  the  hands  of  Leyson  as  ad- 
ministrator "would  be  an  interference  with 
the  proceedings  of  the  probate  court  of  Suf- 
folk county,  having  jurisdiction  of  the  mat- 
ter, and  would  be  unauthorized  and  illegal.* 

The  demurrers  were  overruled  except  as 
against  certain  parties,  and  except  so  far 
as  the  bill  claimed  a  statutory  lien.  The 
court  said:  "No  statutory  lien  can  be  main- 
tained, and  that  portion  of  the  bill  must 
be  regarded  as  ineffectual;  and,  as  it  is^ 
specially  demurred  to,  it  must  be  stricken^ 
out.**  127-Fed.  418.  The  bill  was  amended? 
in  compliance  with  the  order  of  the  courts 
making  Charles  H.  Ladd,  individually  and 
as  administrator  of  the  estate  of  Elizabeth 
S.  Ladd,  a  party.  The  bill,  however,  was 
subsequently  ordered  to  be  dismissed  as  to 
him,  Mary  Louise  Dunbar  (one  of  the  five 
heirs) ,  and  Herbert  R.  Cummings,  executor. 
132  Fed.  168.  They  seem,  however,  to  have 
been  regarded  as  parties  until  the  final  dia- 
position  of  the  case,  for  they  joined  Coram, 
Root,  and  Palmer  in  an  answer.  Leyson 
filed  a  separate  answer.  In  the  answers 
some  of  the  allegations  of  the  bill  were  de- 
nied and  others  admitted.  The  answers  also 
pleaded  in  bar  of  the  suit  the  proceedings 
and  judgment  in  the  action  brought  in  the 
district  court  of  Butte  county,  state  of  Mon- 
tana. Proofs  were  taken,  the  allegations 
of  the  bill  were  found  to  be  true,  and  a 
decree  entered  lor  petitioner.  130  Fed.  689. 
Root,  Coram,  and  Palmer  took  an  appeal  to 
the  circuit  oonrt  of  appeals,  the  other  i#- 
spondents  declining  to  Joia  then,  wbidi 
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•ouri  rertned  tlie  deeidon  bj  a  diyided 
rnirt  78  a  a  A.  303,  148  Fed.  160. 
Hiis  certiorari  wae  then  granted. 

Messrs.  Hannle  Tajlor,  B.  N.  Har- 
woody  HoUis  R.  Ballej,  and  John  H.  Hazel- 
ton  for  petitioner. 

Messrs.  lionis  D.  Brandeia  and  William 
H.  Dnnbar  for  respondents. 

•  *Mr«  Justice  McKenna,  after  stating  the 
ease  as  aboye,  delivered  the  opinion  of  the 
court: 

A  question  of  jurisdiction  occurs.  It  was 
discussed  somewhat  in  the  original  briefs 
of  counsel,  but  questions  were  submitted 
to  them  aa  appropriate  to  elicit  further  dis- 
cassion.t  We  find  it,  however,  more  con- 
venient and  more  oonducive  to  brevity,  in 
M  passing  on  the  question  of  jurisdiction,  to 
?be  somewhat*general.  The  petitioner  (and 
her  intestate)  were  citizens  of  New  York. 
The  defendants  in  the  suit  below,  nine  in 
number,  were  citizens  of  Massachusetts. 
Coram  was  a  citizen  of  Massachusetts.  Root 
and  Andrew  J.  Davis,  trustee,  were  citizens 
of  Montana.  Leyson  was  also  a  citizen  of 
Montana.  It  is  hence  contended  that,  while 
there  was  diversity  of  citizenship  when  the 
■nit  was  brought,  there  was  no  jurisdiction 
against  Root  and  Andrew  J.  Davis,  they 
not  being  inhabitants  of  the  district.  The 
■nit  against  them,  it  is  further  contended, 
was  without  jurisdiction  also,  because  it 
was  not  brought  either  in  the  district  of 
the  residence  of  the  plaintiff  or  the  defend- 
ant. And  this,  it  was  said,  was  recognized 
1^  the  bill,  which  prayed  an  order  for  the 
absent  defendants  to  appear  and  plead  in 
aeoordanoe  with  f  738  of  the  Revised  Stat- 
utes, now  act  of  March  3,  1875  (18  Stat 
at  L.  470,  472,  chap.  137,  U.  S.  Comp.  Stat 
1001,  pp.  608,  613).  That  act  provides  for 
notice  to  absent  defendants  in  any  suit  "to 
enforce  any  legal  or  equitable  lien  .  •  • 
or  cloud  upon  the  title  to  real  or  personal 
property  within  the  district"  And  it  is 
urged  that  the  circuit  judge  said  that  the 
proceeding  could  only  be  sustained  under 
that  act 


The  objection  that  Masiachnsetta  was  not 
the  district  of  the  residence  of  either  Root 
or  Davis  was  not  made  to  the  bilL  Tha 
objection  to  the  jurisdiction  made  by  the 
demurrers  was  to  the  jurisdiction  of  the  dr^ 
cuit  court  to  interfere  with  or  stay  pro- 
ceedings in  a  probate  court  of  the  common- 
wealth of  Massachusetts.  It  makes  no  dif- 
ference how  the  parties  were  served  or 
brought  in.  Being  in,  all  objections  to  the 
bill  riiould  have  been  made.  The  bill  prayed 
a  personal  judgment  against  Root  as  well 
as  a  lien  upon  his  share,  and  those  repre- 
sented by  Coram,  in  the  hands  of  Leyson  as 
administrator  of  Davis,  deceased,  and  that 
Leyson  be  restrained  from  paying  them  and 
Root  and  Coram  from  receiving  or  carrying 
them  away.  And  general  relief  was  also 
prayed.  In  other  words,  the  whole  case 
arising  from  IngersoU's  service  and  the  rem- 
edies for  that  service  was  presented.  And 
to  this  case  the  defendants  were  sununoned 
to  answer.  They  did  answer  as  to  the  juris- ^ 
diction  of  the  court  as  to  subject-matter,  j» 
as  to  the  relation  of  the«eourts  of  the  United* 
States  to  the  courts  of  Massachusetts.  They 
did  not  answer  as  to  the  jurisdiction  of  the 
court  as  to  parties,  as  to  the  rights  of  the 
parties  to  be  sued  in  the  district  of  their 
residence.  The  latter  objection  may  be 
waived,  and  is  waived  by  not  being  made. 
Re  Moore,  209  U.  S.  400,  62  L.  ed.  904,  28 
Sup.  Ct  Rep.  685,  700. 

To  decide  what  jurisdiction  the  circuit 
court  exercised  we  must  consider  the  decree. 
It  found  all  of  the  allegations  of  the  bill 
to  be  true,  and  that  there  was  due  and 
owing  to  the  plaintiff  (petitioner  here),  oo 
the  contract  executed  by  Coram  and  Root, 
the  sum  of  $05,000,  with  interest  amounting 
in  aU  to  the  sum  of  $138,010.83.  It  ad- 
judged Root  to  be  personally  indebted  and 
liable  for  that  sum,  and  awarded  execution 
against  him,  and  for  any  balance  that  should 
be  due  if  the  property  upon  which  the  lien 
was  declared,  as  presently  mentioned,  should 
not  satisfy  such  indebtedness;  that  Coram 
was  personally  obligated  and  liable  for  the 
payment  of  said  indebtedness  upon  the  full 
amount  which  he  had  received,  or  should 


fl.  Has  the  circuit  court  jurisdiction  to 
ascertain  and  declare  a  lien  upon  property 
in  the  possession  of  the  administrator  ap- 
pointed oy  the  probate  court  for  the  county 
of  Suffolk  and  state  of  Massachusetts? 

2.  Has  the  circuit  court  jurisdiction  to  en- 
force by  foreclosure  a  lien  upon  property  so 
situated? 

8.  Hss  the  circuit  court  jurisdiction  to 
determine  the  shares  of  Root  and  Coram  in 
the  property  so  situated? 

4.  Has  the  circuit  court  jurisdiction,  np- 
«ii  the  pending  bill,  either  in  its  present 
form  or  as  it  might  be  smended,  to  direct 
ftat  Lfjson,  Bootp  Coraiii*  or  either  of  thsm. 


should  hold  any  property  coming  into  their 
hands  by  order  of  distribution  of  the  pro- 
bate court  upon  the  trust  to  satisfy  ths 
claim  of  the  complainant? 

5.  To  what  extent  if  any,  is  the  jurisdic- 
tion of  the  circuit  court  limited  or  affected 
by  the  fact  that  the  property  from  which 
payment  is  sought  is  in  the  hands  of  an  ad- 
ministrator appointed  by  the  probate  court 
of  Suffolk  county? 

0.  Has  the  probate  court  of  Suffolk  county^ 
as  ancillary  to  its  possession  of  the  proper- 
tr,  jurisdiction  in  equity  to  ascertain,  da- 
eua%  enforce^  and  foreclose  a  lien  upon  it? 
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receive,  from  the  Bhares  of  the  estate  of  An- 
drew J.  Davia,  deceased,  aoquired  for  the 
fiye  heirs  mentioned  in  said  agreement,  or 
either  of  them,  under  or  pursuant  to  the 
decree  of  the  district  court  of  the  state  of 
Montana.  It  was  also  found  and  decreed 
that  there  was  in  the  state  of  Massachu- 
setts, in  the  hands  of  John  H.  Iteyson,  as 
administrator  of  Andrew  J.  Davis,  deceased, 
$337,862,  and  137  honds  of  the  United 
States,  and  170  bonds  of  the  Butte  &  Bos- 
ton  Consolidated  Mining  Company,  of  which 
money  and  bonds  and  the  increase  thereof, 
the  said  five  heirs  of  Andrew  J.  Davis,  de- 
ceased, and  their  legal  representatives  and 
successors  in  interest,  were  entitled  to  re- 
ceive 615 V^  eleven  hundredths  under  and 
pursuant  to  the  decree  of  the  district  court 
of  the  state  of  Montana;  and  of  which 
money  and  bonds  and  the  increase  thereof 
Coram  and  Root  were  entitled  to  have  and 
receive  415^^  eleven  hundredths  parts  on 
distribution  of  such  money  and  bonds  by 
the  proper  court  having  jurisdiction  there- 
of in  the  administration  and  distribution 

10  of  the  estate  of  Andrew  J.  Davis,  deceased. 

•  Upon  such  41 6 14  eleven* hundredths  parts 
petitioner  was  decreed  to  have  a  lien  "sub- 
ject to  all  proper  and  lawful  administra- 
tion," as  a  part  of  the  estate  of  Andrew  J. 
Davis,  deceased,  ''pursuant  to  the  orders 
and  decrees  or  judgments  of  the  probate 
court  of  Suffolk  county,  Massachusetts,  now 
having  probate  jurisdiction  thereof,  or  any 
court  which  may  hereafter  have  probate 
jurisdiction  .  .  .  to  administer  the  same 
as  part  of  the  estate  of  said  Andrew  J. 
Davis,  deceased,  in  the  due  and  lawful  course 
of  administration  thereof."  A  lien  is  de- 
creed upon  said  money  and  bonds,  and  fore- 
closed, subject  to  the  terms  of  the  decree, 
wheresoever  said  money  and  bonds  may  be 
taken  or  removed,  whether  within  or  with- 
out the  state  of  Massachusetts,  and  in  the 
custody  of  whomsoever  the  same  may  come, 
''subject  only  to  the  proper  and  lawful  pro- 
bate and  administration  .  .  .  pursuant 
to  the  orders,  judgments,  or  decrees  of  the 
probate  court  of  Suffolk  county,  in  the  state 
of  Massachusetts,  now  having  probate  juris- 
diction thereon  ...  to  administer  the 
same  as  a  part  of  the  estate  of  Andrew  J. 
Davis,  deceased,  in  the  due  and  lawful 
course  of  administration  thereof."  And  it 
was  decreed  that,  as  soon  as  the  probate 
administration  is  finished  and  distribution 
is  ordered  by  the  probate  court  having  ju- 
risdiction, that  Leyson,  as  administrator, 
or  his  successor  in  custody  thereof,  should 
set  apart  and  bring  into  court  the  said 
415^  eleven  hundredths  of  said  money  and 
bonds,  to  be  applied  to  the  satisfaction  of 
the  lien  of  complainant  It  was  decreed  that 
•aeh  and  all  of  th«  injunctive  and  restrain- 


ing terms  and  eommands  t»f  the  interloen- 
tory  injunction  order  be  made  perpetual, 
and  Leyson  was  enjoined  and  restrained, 
as  administrator,  from  removing  ont  of 
Massachusetts  415^  eleven  hundredths  parts 
of  the  money  and  bonds  in  his  possession, 
"unless  and  until  the  proper  court  within 
the  state  of  Massachusetts^  having  probate 
jurisdiction  of  such  money  and  bonds,  by 
its  final  order,  judgment,  or  decree,  directs 
such  John  H.  L^^n,  as  such  administrator, 
to  remove  such  415^^  eleven  hundredths  of 
such  money  and  bonds  out  of  the  state  of 
Massachusetts."  10 

•We  have  made  this  epitome  of  the  main? 
provisions  of  the  decree  to  show  how  care- 
ful the  court  was  to  require  the  observance 
of  its  direction  expressed  in  its  opinion  that 
the  decree  should  declare  that  nothing  in 
it  was  intended  to  contravene,  or  should 
contravene,  "any  action  of  any  probate  tri- 
bunal in  Massachusetts  with  reference  to 
distribution,  or  to  any  order  or  judgment 
remitting  to  the  courts  of  the  domicil." 

The  decree  therefore  deals  exclusively  with 
the  parties.  It  adjudges  what  contract  they 
made,  the  extent  of  their  obligation,  and 
how  that  contract  was  secured.  The  reme- 
dies awarded  are  executed  through  the  par- 
ties, and  through  Leyson  only  as  he  holds 
property  to  be  delivered  to  the  parties.  No 
action  of  the  probate  court  of  Suffolk  coun- 
ty is  attempted  to  be  restrained  or  limited 
or  trenched  upon,  nor  the  property  in  its 
possession  disturbed.  And  yet  it  is  urged 
that  the  suit  that  sought  this  purpose  and 
a  decree  that  executes  this  purpose  tran- 
scend the  jurisdiction  of  a  circuit  court  of 
the  United  States. 

The  proposition  has  been  discussed  at 
length  by  counsel,  many  cases  cited  and  ar- 
guments advanced  based  upon  the  respective 
functions  of  courts  of  equity  and  probate. 

The  respondents  especially  rely  upon  the 
pendency  of  proceedings  in  the  probate  court 
of  Suffolk  county,  and,  as  a  corollary,  that 
the  property  was  in  the  possession  of  the 
probate  court  and  under  its  jurisdiction, 
and,  therefore,  not  within  the  jurisdiction 
of  the  circuit  court.  Respondents  express 
and  illustrate  the  latter  conclusion  in  vari- 
ous ways.  Their  fundamental  postulate, 
however,  is  that  the  circuit  oourt  has  not 
power  to  disturb  the  possession  of  the  prop- 
erty by  the  probate  court  or  do  any  act 
which  may  interfere  with  the  free  exercise 
of  jurisdiction  by  the  probate  court.  This 
postulate  is  argued  at  length  and  many  eases 
are  cited.  Besides,  a  statute  of  Massachu- 
setts is  relied  upon  which  provides  that, 
upon  the  settlement  of  an  estate,  and  after 
the  payment  of  all  debts  for  which  the  Mum 
is  liable  in  that  commonwealth,  the  rasidna 
of  the  personal  estate  may  be  distrlbttted 
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•  mnd  •disposed  of  in  the  manner  provided  by 
the  will  of  a  deceased,  if  he  left  any,  or 
according  to  the  laws  of  the  state  or  country 
of  which  he  was  an  inhabitant,  '*or,  in  the 
diaertium  of  the  court,  it  may  he  transmit' 
tod  to  the  eaecutor  or  administrator,  if  any, 
in  the  etate  or  country  where  the  deceased 
had  his  domidl,  to  he  there  disposed  of  ac- 
cording to  the  laws  thereof,*'  (Italics  ours.) 
We  think,  however,  a  lengthy  discussion 
is  not  necessary.  The  controversy  presented 
by  the  bill  was  one  between  citizens  of  dif- 
ferent states,  and  there  was  that  ground  of 
Jurisdiction  in  the  circuit  court,  being  a 
oonrt  of  the  United  States.  One  object  of 
the  bill,  among  others,  was  to  declare  and 
foreclose  a  lien  upon  property  within  the 
district,  and  there  was  that  ground  of  ju- 
risdiction, and  we  do  not  thinic  that  juris- 
diction thus  established  and  supported  was 
taken  away  by  the  mere  fact  that  the  set- 
tlement of  the  estate  of  Davis  was  pending 
fai  the  probate  court  of  Suffolk  county.  No 
interference  with  that  court  was  sought  or 
decreed,  as  we  have  seen.  Rights  between 
the  parties,  arising  from  their  transactions 
and  contracts,  were  only  adjudged  and  only 
decreed  to  be  redressed  when  the  probate 
court  should  have  finished  its  functions.  In- 
deed, it  may  even  be  that  the  circuit  court 
was  too  restrictive  in  the  exercise  of  its 
pow«r,  for  it  may  be  disputed  whether  it 
is  within  the  power  of  a  state  court  to  order 
property  upon  which  there  is  a  lien  sent 
out  of  a  district  and  thereby  defeat  the 
Jurisdiction  of  a  court  of  the  United  States 
to  enforce  such  lien  in  cases  where  they 
have  jurisdiction  under  the  act  of  March 
S,  1876.  This  quention,  however,  does  not 
arise,  nor  any  question  depending  upon  it; 
and  the  line  of  cases  of  which  Wabash  R. 
Oo.  V.  Adelbert  College,  208  U.  S.  38,  52 
li.  ed.  379,  28  Sup.  Ct.  Rep.  182,  is  an  ex- 
amnle  does  not  apply,  nor  do  the  cases  cited 
by  respondents,  but  the  case  falls'  within  the 
principles  announced  in  Payne  v.  Hook,  7 
Wall.  425,  19  L.  ed.  260,  and  Byers  v.  Mc- 
Auley,  149  U.  S.  60S.  37  L.  ed.  867,  13  Sup. 
Ct.  Rep.  906,  and  cases  there  cited. 

^     The  power  of  the  court  of  equity  to  sub- 
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"and  yet  in  the  hands  of  an  executor,"* to 
the  payment  of  his  debts,  has  been  decided 
in  Massachusetts.  Ricketson  v.  Merrill,  148 
Mass.  76,  19  N.  E.  11.  The  same  in  prin- 
ciple is  Davis  V.  Newton,  6  Met.  537,  where 
it  was  held  that  the  distributive  share  of 
an  insolvent  debtor  in  the  hands  of  an  ad- 
ministrator passed  to  his  assignee,  and  that 
the  administrator  could  not  withhold  it  from 
the  assignee. 

In  Lenz  t.  Prescott,  144  Mass.  506,  11 
K.  E.  928,  it  was  decided  that  the  probate 
Mart  does  not  take  cognizance  of  assign- 


ments  of  their  Interests,  made  by  legatees 
or  distributees,  but  deals  only  with  those 
primarily  entitled  to  the  legacies  or  dis- 
tributive shares;  and  many  cases  were  cited. 
The  court  therefore  sustained  a  bill  in 
equity  to  ascertain  the  validity  and  con- 
struction of  an  assignment  of  an  interest 
in  an  estate.  See  also  Green  v.  Gaskill,  175 
Mass.  265,  56  N.  E.  560,  where  the  probate 
jurisdiction  of  the  probate  court  and  Its 
equity  jurisdiction  in  relation  to  other 
courts  is  explained,  and  it  is  decided  that  ad- 
ministrators and  executors  have  a  right  to 
have  their  accounts  adjusted  and  the 
amounts  due  to  or  from  them  determined  in 
the  probate  court,  on  its  probate  side,  and  in 
the  usual  probate  proceedings;  but,  when 
the  amount  for  which  they  are  liable  is  so 
determined,  may,  by  a  bill  in  equity,  l>e 
compelled  to  pay  to  those  entitled  their 
share  of  the  property  of  the  deceased.  And 
this  being  the  power  of  the  courts  of  equity 
of  the  state,  a  like  power  certainly  may  l>e 
exercised  by  the  Federal  courts. 

It  is  further  objected  that  there  is  no 
property  of  the  respondents  in  Massachu- 
setts. The  argument  which  Is  urged  to 
support  the  objection  is  difficult  to  state. 
It  seems  to  draw  a  distinction,  under  the 
laws  of  Massachusetts,  between  the  will  of 
Andrew  J.  Davis  and  the  decree  of  the  Mon- 
tana court  admitting  the  will  to  probate. 
'*The  probate  court,"  respondents  say« 
"might  and  did  accept  the  decree  of  the 
Montana  court  aa  proof  that  the  will  ought 
to  be  allowed.  It  could  not  and  did  not 
accept  the  decree  aa  establishing  that  the 
property  in  Massachusetts  should  be  dis- 
posed of  otherwise  than  as  the  will  pro- 
vided." And  from  a  consideration  of  theo 
laws*of  Massachusetts,  respondents  conclude? 
that  (we  quote  the  language  of  coimsel)* 
"no  part  of  the  property  in  Massachusetts 
can  therefore  in  any  sense  be  said  to  belong 
to  the  defendants  in  the  suit.  All  of  it 
must  by  law  either  be  paid  over  according 
to  the  will,  or  be  transmitted  to  Montana, 
to  be  distributed  as  the  court  may  direct." 
We  cannot  refrain  from  saying  that  it  is 
hard  to  believe  that  respondents  would  like 
to  be  taken  at  the  full  sense  of  their  words, 
and  we  are  quite  sure  that  the  probate 
court  of  Suffolk  county  will  regard  not  the 
will  as  propounded  for  probate,  but  the  will 
as  qualified  by  the  decree,  as  determining 
the  rights  of  the  parties.  At  any  rate,  it 
is  only  upon  the  shares  which  that  court 
will  distribute  that  the  decree  of  the  circuit 
court  will  operate. 

Again,  it  is  charged  that  the  right  of  the 
petitioner's  intestate  was  derived  from  Root, 
and  aa  he,  it  is  further  contended,  could  not 
have  sued  to  establish  his  right  to  a  share 
in  the  funds  of  the  administrator,  the  latter 
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aad  ha  being  dtizens  of  Montana,  that  the 
ptitioner  was  equally  disqualified  to  estab- 
lish and  recover  Root's  share  of  the  proper- 
ty. The  argument  is  that  she  is  seeking  to 
enforce  a  right  of  Root  against  the  adminis- 
trator, arising  on  an  equitable  assignment 
by  Root  to  her  intestate,  and  she  is  there- 
fore, it  is  said,  suing  to  recover  as  assignee 
of  a  chose  in  action  upon  which  the  assignor 
oould  not  sue,  because  his  citizenship  is  the 
same  aa  that  of  the  administrator  in  Massa- 
chusetts. Key.  Stat  f  029,  U.  8.  Comp. 
Stat.  1901,  p.  603.  There  are  several  an- 
swers to  the  contention.  It  is  certainly 
very  disputable  if  an  interest  in  a  distribu- 
tive share  of  an  estate  is  within  the  statute. 
Again,  she  is  suing  primarily  on  the  obliga- 
tion of  Root  to  her  intestate,  to  secure 
which  a  lien  was  given  on  Root's  distribu- 
tive share;  and  besides,  again,  she  sues  aa 
administratrix,  and  she  is  a  citizen  of  a 
different  state  from  Leyson.  Sere  v.  Pitot, 
6  Granch,  333,  3  L.  ed.  240;  Chappedelaine 
T.  Dechenauz,  4  Cranch,  308,  2  L.  ed.  630; 
Bushnell  v.  Kennedy,  9  Wall.  387,  19  L.  ed. 
736;  Susquehanna  ft  W.  Valley  R.  &  Coal 
Go.  V.  Blatchford,  11  WaU.  172,  20  L.  ed. 
179;  Rice  v.  Houston,  13  Wall.  66,  20  L. 
ed,  484. 
CD  Respondents  assert  the  identity  of  the  ac- 
?tion  in  Montana^with  the  present  suit,  and 
upon  that  identity  they  urge  that  such  ac- 
tion constitutes  res  judicata.  Petitioner  de- 
nies the  identity  of  the  actions,  and  urges 
besides  that  there  is  no  such  privity  be- 
tween the  parties  as  to  make  the  Montana 
action  res  judicata  of  the  pending  case.  In 
support  of  the  latter  contention  petitioner 
urges  that  an  ancillary  administrator  in  one 
jurisdiction  is  not  in  privity  with  an  an- 
cillary administrator  in  another  jurisdic- 
tion, and  that  therefore  a  judgment  against 
one  is  not  a  bar  to  a  suit  by  the  other. 
And  this  was  the  ruling  of  the  circuit  court. 
The  circuit  court  of  appeals  took  the  con- 
trary view,  and  rested  its  judgment  upon 
the  conclusive  effect  of  the  Montana  action. 
We  shall  assume  that  there  is  identity  of 
subject-matter  between  the  Montana  action 
and  tliat  at  bar,  but  the  question  remains, 
Was  there  identity  of  parties?  An  extended 
discussion  of  the  question  is  made  unneces- 
sary by  the  case  of  Brown  v.  Fletcher,  210 
U.  S.  82,  52  L.  ed.  966,  28  Sup.  Ct  Rep. 
702.  In  that  case  a  suit  in  equity  against 
Fletcher,  brought  in  his  lifetime,  was  re- 
vived after  his  death,  and  a  decree  obtained. 
Fletcher  resided  in  Michigan,  where  he  died 
leaving  a  will,  which  was  duly  probated  in 
the  probate  court  of  Wayne  county  in  that 
state,  in  which  the  decree  of  the  Massachu- 
setts oourt  was  filed  as  evidence  of  a  claim 
against  the  estate.  Its  effect  as  such  was 
dfBiiiadf  and  the  eaae  was  brought  here  by 


writ  of  error.  Replying  to  the  eontention 
of  plaintiff  in  error,  that  the  Michigan  ex- 
ecutor and  the  administrator  with  the  will 
annexed  of  Fletcher'a  estate  in  Massachifr* 
setts  were  in  such  privity  that  tiie  decree 
was  conclusive  evidence  of  it  in  the  proceed- 
ings in  Michigan,  this  court  held  that  the 
decree  was  not  binding  upon  the  Michigan 
executor  or  the  estate  in  his  possession, 
citing  Vaughan  v.  Northup,  15  Pet.  1,  10 
L.  ed.  639;  Aspden  v.  Nixon,  4  How.  467» 
11  L.  ed.  1059;  Stacy  ▼.  Thrasher,  6  How. 
44,  12  L.  ed.  337.  The  latter  case  waa 
quoted  from  as  follows:  "Where  adminis- 
trations are  granted  to  different  persons  in 
different  states,  they  are  so  far  deemed  in- 
dependent of  each  other  that  a  judgment  „ 
obtained  against  one  will  furnish  no  right  g 
of  action  against  the*other,  to  affect  assets* 
received  by  the  latter  in  virtue  of  his  own 
administration;  for,  in  contemplation  of 
law,  there  is  no  privity  between  him  and 
the  other  administrator.  See  Story,  Confl. 
L.  9  522;  Brodie  v.  Bickley,  2  Rawle,  431." 
McLean  v.  Meek,  18  How.  16,  15  L.  ed.  277; 
Johnson  v.  Powers,  139  U.  S.  156,  35  L.  ed. 
112,  11  Sup.  Gt.  Rep.  625,  were  also  cited, 
and  it  was  said  that  the  "doctrine  was  en- 
forced in  Massachusetts.  Low  v.  Bartlett, 
8  Allen,  259." 

Respondents  insist  that  this  doctrine  has 
no  application  to  the  Montana  judgment, 
and  urge  that  the  latter  was  a  bar  of  the 
pending  suit  ( 1 )  because  it  was  a  judgment 
on  the  merits,  and  (2)  because  such  a  judg^ 
ment  "against  an  ancillary  administrator 
in  the  suit  brought  by  him  is  conclusive  as 
to  that  cause  of  action  against  the  domicil- 
iary or  any  other  ancillary  administrator.* 
And  this  is  said  to  follow  from  the  prop- 
osition which  respondents  advance,  that 
"the  authorized  act  of  an  ancillary  admin- 
istrator as  to  property  of  the  intestate  with- 
in his  jurisdiction  is  binding  everywhere;" 
and  it  is  hence  concluded  that  a  suit  brought 
by  an  ancillary  administrator  is  subject  to 
the  same  principle  as  an  act  done  touching 
tangible  property.  That  the  argument  by 
which  this  conclusion  is  supported  has 
strength  is  established  by  the  fact  that  the 
circuit  court  of  appeals  yielded  to  it,  and 
it  is  said  to  be  sanctioned  by  Biddle  v. 
Wilkins,  1  Pet.  686,  7  L.  ed.  315;  Wilkins 
V.  Ellett,  108  U.  S.  256,  27  L.  ed.  718,  2 
Sup.  Gt.  Rep.  641;  Talmage  v.  Chapel,  16 
Mass.  71.  But  as  these  cases  preceded 
Brown  v.  Fletcher,  they  must  be  regarded  as 
consistent  with  it.  Besides,  in  that  case, 
Johnson  v.  Powers,  139  U.  S.  156,  35  L. 
ed.  112,  11  Sup.  Ct  Rep.  525,  wan  cited  aa 
establishing,  on  the  authority  of  Aspden  v. 
Nixon  and  Stacy  v.  Thrasher,  supra,  Low  ▼. 
Bartlett,  8  Allen,  259,  the  doctrine  that  a 
judgment  recovered  against  the  administrar 
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tor  of  a  deoeaaed  penon  In  oi&t  state  is  no 
•videnee  of  debt»  in  a  sobaeqnent  suit  by  the 
ma»  plaintiff  in  another  state,  either 
against  an  administrator,  whether  the  same 
or  a  different  person,  appointed  there,  or 
against  any  other  person  having  assets  of 
the  deceased.  That  there  is  a  certain  amount 
^af  artafldality  in  the  doctrine  was  pointed  ont 
gin  Stacy  t.  Thrasher,  and  that  it  leads  to 

*  the  inoonyenience*and  burdensome  result  of 
retrying  controversies  and  repeating  litiga- 
tions. The  doctrine,  however,  was  vindi- 
cated as  a  necessary  consequence  of  the  dif- 
ferent sources  from  which  the  different  ad- 
ministrators received  their  powers,  and  the 
absence  of  privily  between  them,  and  that 
the  imputations  against  it  were  not  greater 
than  could  be  made  against  other  '^logical 
conclusions  upon  admitted  legal  principles." 
It  is  not  necessary,  therefore,  to  review  in 
detail  the  argument  of  respondents.  Its 
fundamental  concept  is  that  the  authorized 
act  of  an  administrator  as  to  property  of 
the  intestate  within  his  Jurisdiction  is 
binding  everywhere,  and  it  is  said  that  a 
suit  brought  by  an  administrator  is  subject 
to  the  same  principle.  The  generality  of 
the  conclusion,  however,  coimsel  immediately 
limits  by  the  concession  that  it  does  not 
include  a  suit  brought  against  an  adminis- 
trator, whether  he  successfully  or  unsuccess- 
fully defends  it.  In  other  words,  the  prin- 
eiple  is  true  only  of  an  action  brought  by 
an  ancillary  administrator  to  enforce  a 
daim  in  behalf  of  the  estate,  and  judgment 
goes  against  him.  But  counsel  even  limits 
this  again,  and  says  it  would  not  be  binding 
"in  the  sense  of  creating  a  personal  liability 
lor  costs,  if  costs  be  awarded,  or  otherwise, 
but  it  is  binding  in  the  sense  that  the  cause 
of  action  has  been  effectively  disposed  of." 
That  is,  as  counsel  explains,  merged  in  the 
Judgment.  We  do  not  think  that  the  doc- 
trine announced  in  Brown  v.  Fletcher,  supra, 
admits  of  these  distinctions,  and  surely  the 
estoppel  of  a  judgment  must  be  mutual. 
The  alignment  of  respondents  contends  for 
the  contrary;  it  makes  a  judgment  against 
an  ancillary  administrator  binding  against 
other  administrators,  but  not  binding  for 
them.  We  think,  therefore,  that  the  Mon- 
tana Judgment  is  not  a  bar  to  the  pending 
suit. 

On  the  merits  there  are  two  propositions: 
(1)  Did  the  complainant  establish  the  ex- 
istence of  a  debt  due  from  Coram  and  Root 
to  IngersollT  (2)  Did  she  establish  the 
existence  of  a  lien?  On  neither  of  these 
propositions  did  the  court  of  appeals  pass; 
the  drcuit  court  decided  them  in  favor  of 

^  somplainant. 

g     We  need  not  recite  the  evidence.     The 

•  eirenit  court  found,  and,  we  think,  rightly 
~ ,  that  the  agreement  sued  on  was  per> 


formed.  In  other  words,  that  the  will  of 
Davis  was  defeated,  and  that  the  contestants 
got  their  shares  through  the  services  of  In* 
gersoU.  The  form  in  which  the  defeat  was 
expressed  is  unimportant.  The  will  as  pro- 
pounded was  defeated.  As  propounded  it 
cut  them  off  from  inheritance.  As  qualified 
in  probate,  by  compromise  more  properiy 
was  received  than  would  have  come  to  them 
by  inheritance.  And  the  evidence  leaves  no 
doubt  that  it  was  brought  about,  to  quote 
the  bill,  '^y  the  force,  effect,  and  stress** 
of  the  contest  and  by  the  services  which 
it  is  admitted  IngersoU  rendered,  and  from 
the  belief  that  the  will  as  propounded  would 
not  receive  probate  and  would  only  receive 
probate  when  so  qualified  as  to  recognize 
the  rights  of  the  contestants  as  heirs  of  the 
estate.  That  it  did  not  do  so  was  its  de- 
fect, and  to  make  it  do  so  was  the  purpose 
for  which  they  employed  IngersoU  and 
which  his  services  achieved.  There  was  per^ 
formance,  therefore,  of  his  contract. 

The  next  question  is.  Does  the  evidence 
establish  the  existence  of  the  lien?  An 
affirmative  answer  must  be  given.  It  is 
manifest  that  payment  to  IngersoU  was  de- 
pendent upon  success,  but  it  is  equally  man- 
ifest that  he  relied  upon  more  than  the  per- 
sonal responsibility  of  the  parties.  The  so- 
called  five  heirs,  Elizabeth  S.  Ladd,  Ellen 
M.  Comue,  M.  Louise  Dunbar,  Ellen  Gomue, 
and  Henry  A.  Root,  entered  into  an  agree- 
ment in  which  it  was  recited  that  controver- 
sies had  arisen  in  regard  to  the  will,  and 
that  Root  had  rendered  services  and  ex- 
pended money  in  behalf  thereof,  and  had 
undertaken  "to  procure  evidence,  counsel, 
and  such  other  needs"  as  were  necessary  for 
opposing  the  will  and  obtaining  for  the 
others  their  "respective  rights  and  shares" 
of  the  estate,  and  in  consideration  thereof 
there  was  assigned  to  Root  and  one  Gideon 
Wells  one-third  part  of  each  of  their  In- 
terests to  reimburse  Root  for  the  moneys  he 
had  expended  or  should  expend  or  the  Ila-^ 
bilities  which  he  might  incur  on  account « 
thereof.  And  it  was  agreed*that  the  assign-* 
ment  was  to  be  in  full  for  past  or  future 
liabilities.  Root,  on  his  part,  agreed  to 
employ  counsel  and  to  do  all  things  neces- 
sary to  secure  the  interests  of  the  other  par- 
ties. 

It  is  alleged  in  the  complaint  and  ad- 
mitted by  the  answer  that  Coram  acquired 
the  remaining  interests  of  Elizabeth  Ladd 
and  Mary  L.  Dunbar,  and  that  the  inter- 
ests so  acquired  were  dependent  upon  the 
prosecution  of  the  objections  to  and  con- 
tests of  the  validity  of  the  wiU  until  the 
shares  of  the  five  hdrs  should  be  secured  to 
them  by  a  grant  from  the  proponent  of  the 
will  or  by  the  dseree  of  the  district  ooorl 
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of  Montana.    This  being  the  situation,  In- 
gersoU  wrote  to  Root  as  follows: 

May  1st        1. 

Mj  dear  Root: — 

Do  not  know  whether  I  can  get  the  money, 
but  feel  sure  I  can  raise  $25,000 — ^have  al- 
ready secured  $13,000. 

"Now,  there  is  another  thing:  I  suppose 
it  is  best  for  yon  and  I  to  haye  a  specific 
and  definite  understanding  in  regard  to  my 
fee.  Of  course,  if  you  should  lose  the  case 
you  could  not  pay.  We  can  raise  money 
enough  to  pay  expenses  and  of  course  I 
shall  want  expenses,  but  the  real  question 
is  as  to  what  I  am  to  have  in  case  of  suc- 
cess and  how  that  is  to  be  secured, — L  e., 
what  papers  are  necessary,  etc. 

Let  me  hear  from  you. 

Yours,  R.  Q.  IngersolL 

To  which  Ck>ram  and  Root  replied  as  fol- 
lows: 

Butte  City,  Mont,  August  17,  1801. 
R.  G.  Ingersoll,  Esq., 

Butte  City,  Montana. 
Sir:— 

We  agree  that  for  your  services  in  the 
contest  of  Maria  Cummings  and  Henry  A. 
Root  against  the  probate  of  the  alleged  will 
of  A.  J.  Davis,  deceased,  rendered  and  to  be 
rendered,  that  your  fee,  in  case  the  will  is 
defeated  and  our  clients  get  their  shares, 
shall  be  one  hundred  (100,000)  thousand 
dollars,  and  that  your  expenses  and  dis- 
^bursements  shall  be  paid  in  any  event. 
«?  *  There  is  to  be  no  personal  obligation 
against  J.  A.  Coram,  in  the  event  that  the 
interests  represented  by  Henry  A.  Root  are 
unsuccessful,  and  in  no  event  is  the  said  J. 
A.  Coram  obligated  except  to  pay  such  fee 
out  of  the  funds  secured  from  the  estate  of 
A«  J.  Davis,  deceased,  by  Maria  Ciunmings, 
Lizzie  S.  Ladd,  M.  Louise  Dunbar,  and  Mrs. 
Ellen  S.  Comue  and  Henry  A.  Root. 

Henry  A.  Root 
J.  A.  Coram. 

It  is  evident,  therefore,  that  Ingersoll 
asked  for  security  in  a  definite  and  written 
form.  We  do  not  think  it  can  be  said  that 
he  sought  only  a  promise  to  pay.  That 
followed  from  his  employment,  and,  besides, 
Coram  stipulated  against  personal  liability, 
but  did  obligate  himself  to  pay  "out  of 
the  funds  secured  from  the  estate.'*  And 
this  is  the  test  of  the  agreement.  It  is  the 
exception  that  establishes  that,  as  to  Root, 
there  waa  a  personal  and  property  obliga- 
tion; as  to  Coram,  a  property  obligation. 
It  Is  confirmed  by  excerpts  from  the  letters 
•f  Boot,  set  out  in  the  complaint  and  intro- 
dnesd  in  tvidenca.    In  those  letters  he  ex- 


presses a  desire  "that  Bfrs.  Ingersoll  should 
realise  out  of  the  Davis  estate  as  much  aa 
possible,"  and  would  "bend  every  effort"  to 
that  end.  And,  explaining  the  agreement 
he  said  that  Ingersoll  "was  to  receive  $100,- 
000  for  moneys  collected  from  the  Davis  es- 
tate for  his  services,"  and  assured  Mrs.  In- 
gersoll that  he  would  do  everything  in  his 
power  to  see  that  she  received  "as  much 
from  that  fund"  (referring  to  the  estate  in 
Boston). 

The  sufficiency  of  the  agreement  of  Au- 
gust 17,  1801,  to  create  a  lien,  seems  not 
to  have  been  seriously  questioned  in  the 
circuit  court  upon  the  argument  of  the  de- 
murrer. However,  the  court  said  that 
"upon  all  settled  rules  with  reference  to 
the  construction  of  such  instruments  we 
cannot  doubt  that  this  one  of  August  17, 
1801,  created  a  lien  on  the  funds  therein 
referred  to  in  behalf  of  Mr.  Ingersoll."  On 
the  final  hearing  the  effect  of  the  instrument 
was  contested,  and  the  court  adhered  to  its  ^ 
ruling,  saying:  "Whether  or  not  the  par-» 
ticular*agreement  creates  a  lien  is  a  matter? 
of  construction.  In  this  case  the  fact  that 
there  was  no  primary  personal  responsibili- 
ty on  J.  A.  Coram  specially  serves  to  stamp 
the  agreement  in  issue  as  declaring  a  pur- 
pose to  create  a  lien.  Therefore,  on  the 
whole,  we  hold  that,  on  this  final  hearing 
on  bill,  answer,  and  proofs,  the  bill  must 
be  sustained."  The  conclusion  of  the  court 
is  sustained  by  authority.  In  Wylie  v.  Coxe, 
15  How.  415,  14  L.  ed.  753,  a  contract  was 
made  with  an  attorney  for  the  prosecution 
of  a  claim  against  Mexico  to  pay  him  a  con- 
tingent fee  of  5  per  cent  out  of  the  fund 
awarded.  It  was  held  that  the  agreement 
constituted  a  lien  upon  the  ftmd.  In  Re 
Paschal  (Texas  v.  White)  10  Wall.  483,  19 
L.  ed.  092,  in  the  letter  retaining  Paschal, 
it  was  said  that  his  compensation  would  de- 
pend upon  the  action  of  a  future  legislature, 
"unless  a  recovery  is  had  in  the  suit,  in 
which  event  I  shall  feel  authorized  to  let 
you  retain  it  out  of  the  amount  received.* 
It  was  held  that,  in  accordance  with  the 
prevailing  rule  in  this  country,  Paschal  had 
a  lien  on  the  fund  in  his  hands  for  dis- 
bursement and  professional  fees.  The  ease 
was  cited  in  McPherson  v.  Cox,  96  U.  8. 
404,  417,  24  L.  ed.  746,  760,  and  the  doc- 
trine repeated.  See  also  Central  R.  &  Bkg. 
Co.  V.  Pettus,  113  U.  S.  116,  28  L.  ed.  915, 
5  Sup.  Ct.  Rep.  387;  Louisville,  £.  ft  St 
L.  R.  Ck).  V.  Wilson,  138  U.  S.  501,  507, 
34  L.  ed.  1023,  1025,  11  Sup.  Ct  Rep.  405. 
In  Walker  v.  Brown,  165  U.  S.  654,  41  L. 
ed.  865,  17  Sup.  Ct  Rep.  453,  it  was  held 
that  every  express  executory  agreement  in 
writing,  whereby  the  contracting  party  suf- 
ficiently indicates  an  intention  to  make 
some  particular  property,  real  or  personal* 
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or  fond,  therein  described  or  identified,  a 
lecurity  for  a  debt  or  other  obligations, 
creates  an  equitable  lien  on  the  property  so 
indicated.  This  was  an  application  of  the 
doctrine  of  Fourth  Street  Nat.  Bank  y. 
Yardley,  165  U.  S.  634,  41  L.  ed.  866,  17 
Sup.  Ct  Rep.  439,  and  Ketchum  y.  St 
Louis,  101  U.  S.  306,  26  L.  ed.  999.  These 
cases  are  not  opposed  bj  Trist  y.  Child 
(Burke  y.  Child)  21  WalL  441,  22  L.  ed. 
623,  and  Wright  v.  Ellison,  1  WaU.  16,  17 
It,  ed.  655.  In  the  latter  case  it  is  said 
that  it  is  indispensable  to  the  lien  thus 
created  that  there  should  be  a  distinct  ap- 
propriation of  the  fund  by  the  debtor,  and 
an  agreement  that  the  creditor  should  be 
paid  out  of  it.  These  conditions  are  satis- 
fied in  the  case  at  bar. 
S  The  other  contentions  of  respondents  as- 
?iert  a  defect  of*parties  and  error  in  the 
decree  as  to  the  amount  of  interest  ad- 
Judged  to  Root  and  Coram  in  the  property. 
In  the  first  contention  we  do  not  concur. 

The  second  contention  is  justified.  We 
do  not  think,  howeyer,  that  it  is  necessary 
to  enter  into  all  of  its  details,  with  some 
of  which,  we  may  say,  we  do  not  agree. 
We  think  that  the  circuit  court  rightly,  as 
we  haye  already  pointed  out,  adjudged  that 
the  fiye  heirs  were  entitled,  by  yirtue  of  the 
final  decree  in  Montana,  to  615%  eleven 
hundredths  of  the  estate  in  Massachusetts, 
and  in  adopting,  as  we  think  it  did,  in 
making  dirision  among  them  according  to 
intestacy,  that  is,  in  proportion  to  the  shares 
they  would  have  taken  in  case  Davis  had 
died  intestate.  Those  shares  the  bill  alleged 
and  the  answers  admitted  would  have  been 
as  follows:  Sarah  M.  Cummings  and  Eliz- 
abeth S.  Ladd,  one  eleventh  each ;  Henry  A. 
Root»  Ellen  S.  Comue,  and  Mary  Louise 
Dunbar,  one  twenty-second  each, — in  all, 
350  eleven  hundredths  of  the  estate.  But 
there  was  error  in  adjudging  the  interest  re- 
maining in  Sarah  Maria  Cummings  and  El- 
len S.  Comue,  after  the  assignment  of  one 
third  of  their  interest  to  Root,  to  be  respec- 
tively 62%  eleven  hundredths  and  33  Vi 
eleven  hundredths.  The  bill  shows  that  they 
were  entitled  respectively  to  100  eleven  hun- 
dredths and  60  eleven  hundredths  of  the 
amount  they,  as  two  of  the  five  heirs,  would 
have  been  entitled  to  if  Davis  had  died  in- 
testate; that  is,  those  shares  of  350  eleven 
hundredths.  But  the  amoimt  was  increased 
by  the  decree  in  Montana  to  515%  eleven 
hundredths  and  their  shares  thereof  neces- 
sarily increased.  In  other  words,  as  they 
were  entitled  respectively  to  two  sevenths 
and  one  seventh  of  the  first  amount,  they 
mn  entitled  respectively  to  two  sevenths  and 
one  aeyenth  of  the  second  amount,  to  wit, 
147  Vu  eleven  hundredths,  and  73*A4 
hmdradths*    one    third    of    which 


amounts  was  assigned  to  Root  There  were 
left  in  them  respectively,  therefore,  98  Va 
eleven  hundredths  and  49  Vn  eleven  hun- 
dredths. To  Root,  as  we  have  seen,  they 
assigned  one  third  of  their  shares,  and  there  ^ 
was  also  assigned  to  him  one  third  of  that* 
shares*  of  Elizabeth  S.  Ladd  and  Msjy* 
Louise  Dunbar,  making,  with  the  one 
seventh  to  which  he  is  entitled  in  his  own 
right,  220  "/u  eleven  hundredths.  Coram  is 
entitled  as  assignee  to  the  other  two  thirds 
of  the  shares  of  Ladd  and  Dunbar,  to  wit» 
147  Vu  eleven  hundredths,  making  the  total 
in  him  and  Root  of  368  Vm  eleven  hun- 
dredths instead  of  416^  eleven  hundredths, 
as  stated  in  the  decree.  The  decree  must  be 
modified  accordingly. 

The  decree  of  the  Circuit  Court  of  Appeals 
is  reversed  and  that  of  the  Circuit  Court 
is  modified  as  above  indicated,  and  aa 
modified,  affirmed. 

Mr.  Justice  Holmei  and  Mr.  Justiot 
Moody  dissent. 


(211  U.  S.  806) 

NORTH    AMERICAN    COLD     STORAGB 

COMPANY,  Appt, 

y. 

CITY  OF  CHICAGO  et  al 

Courts   (§  299*)'-JnBiSDiCTi0N— Fbdbbai. 
Question. 

1.  An  allegation  in  a  bill  that  a  munio- 
ipal  ordinance  providing  for  the  summary 
seizure  and  destruction  of  food  in  cold 
storage  when  unfit  for  human  consumption 
violates  U.  S.  Const.  14th  Amend.,  because 
it  provides  neither  for  notice  nor  for  an  op- 
portunity to  be  heard  before  such  seizure 
and  destruction,  presents,  although  imfound- 
ed,  a  constitutional  question  within  the 
original  jurisdiction  of  the  Federal  circuit 
court. 

[Bd.  Note.— For  other  eaaes,  tee  Courts,  Cent 
Dig.  I  841:    Deo.  Dig.  |  »9.*] 

CouBTS  rt  385*)— SuPBEJOc  CouBT— Appeal 

FROM    GiBOUXT    COUBT— EXTENT    OF     RE- 
VIEW. 

2.  A  decision  on  the  merits  may  be  had 
in  the  Federal  Supreme  Court  on  a  direct 
appeal  taken  under  the  act  of  March  3,  1891 
(26  Stat,  at  L.  826,  chap.  617,  U.  S.  Comp. 
Stat.  1901,  p.  488),  9  5,  in  a  case  involving 
a  question  under  the  Federal  Constitution, 
although  the  circuit  court  dismissed  the  case 
for  yrant  of  jurisdiction,  and  has  certified 
the  question  of  jurisdiction  alone  to  the 
Supreme  Court  for  decision. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dee. 
Dig.  fi  386.*] 

CoirsTiTunoNAX.  IjAw  (8  820*)— -Dtjb  Pbo- 
0E88  OF  Law— NoTioE  AND  Heabino. 

3.  Due  process  of  law  is  not  denied  ths 
owner  or  custodian  of  food  in  cold  storage 
by  a  municipal  ordinance  under  which  such 
food,  when  unfit  for  human  eonsumptioii» 
may  summarily  be  seized^  condemned*  and 


nroroCber 


see  seme  topic  A  |  vumbu  in  Dec  A  Am.  Digs.  1907  te  date,  A  Res'r  Indexes 
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destroyed  hy  mtmicipal  officers  without  a 
prelimiiiai7  hearing. 

^  UBd.  Note.— For  otber  eaita,  eee  Constltiitloiial 
Law.  Deo.  Die  |  ttOi*] 

[No.  28.] 

Argued  NoTember  13,  1908.    Decided  Decern* 
ber  7,   1908. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District 
of  Illinois  to  review  a  decree  dismissing, 
for  want  of  jurisdiction,  a  suit  to  enjoin 
municipal  officers  from  summarily  seizing 
and  destroying  food  in  cold  storage  as  unfit 
for  human  consumption.  Modified  by  strik- 
ing out  the  ground  for  dismissal  as  being 
for  want  of  jurisdiction,  and,  as  so  modified, 
affirmed. 

See  same  ease  below,  151  Fed.  120. 

e     Statement  by  Mr.  Justice  Pedcham: 

?  *  The  bill  of  complaint  in  this  case  was  dis- 
missed by  the  circuit  court  for  want  of  juris- 
diction, and  a  certificate  of  the  circuit  judge 
was  given  that  the  jurisdiction  of  the  court 
was  in  issue,  and  the  question  of  jurisdiction 
alone  was  certified  to  this  court,  under  para- 
graph 2  of  9  5  of  the  act  of  March  3,  1891 
(20  Stat,  at  L.  820,  chap.  617,  U.  S.  Comp. 
Stat.  1901,  p.  488).  The  appellant  also  ap- 
pealed, and  now  asserts  its  right  of  ap- 
f»eal  under  paragraph  5  of  the  same  section 
•f  the  above  act^  on  the  ground  that  the 
case  involves  the  construction  or  applica- 
tion of  the  Constitution  of  the  United  States, 
and  hence  may  be  brought  directly  to  this 

e  court  from  the  decision  of  the  circuit  court. 

•  *The  bill  was  filed  against  the  city  of  Chi- 
cago and  the  various  individual  defendants 
In  their  official  capacities,— commissioner  of 
health  of  the  city  of  Chicago,  secretary  of 
the  department  of  health,  chief  food  inspect- 
or of  the  department  of  health,  and  inspect- 
ors of  that  department,  and  policemen  of 
the  city, — ^for  the  purpose  of  obtaining  an 
injunction  under  the  circumstances  set  forth 
in  the  bill.  It  was  therein  alleged  that 
the  complainant  was  a  cold  storage  com- 
pany, having  a  cold  storage  plant  in  the 
€ity  of  Chicago;  and  that  it  received,  for  the 
purpose  of  keeping  in  cold  storage,  food 
products  and  goods  as  bailee  for  hire;  that, 
on  an  average,  it  received  $20,000  worth  of 
goods  per  day,  and  returned  a  like  amount 
to  its  customers,  daily,  and  that  it  had  on  an 
average  in  storage  about  two  million  dol- 
lars' worth  of  goods;  that  it  received  some 
47  barrels  of  poultry  on  or  about  October 
2,  1906,  from  a  wholesale  dealer,  in  due 
eourse  of  business,  to  be  kept  by  it  and  re- 
turned to  such  dealer  on  demand;  that  the 
poultry  was,  when  received,  in  good  condi- 
tion and  wholesome  for  human  food,  and 
had  been  so  maintained  by  it  in  cold  storage 


from  that  time,  and  it  would  remain  so,  if 
undisturbed,  for  three  months;  that  on  the 
2d  of  October,  1900,  the  individual  defend- 
ants appeared  at  complainant's  place  of  busi- 
ness and  demanded  of  it  that  it  forthwith 
deliver  the  47  barrels  of  poultry  for  the 
purpose  of  being  by  them  destroyed,  the  de- 
fendants alleging  that  the  poultry  had  be- 
come putrid,  decayed,  poisonous,  or  infected 
in  such  a  manner  as  to  render  it  unsafe  or 
unwholesome  for  human  food.  The  demand 
was  made  under  9  1161  of  the  Revised  Munio- 
ipal  Code  of  the  City  of  Chicago  for  1905» 
which  reads  as  follows: 

"Every  person  being  the  owner,  lessee,  or 
occupant  of  any  room,  stall,  freight  house, 
cold  storage  house,  or  other  place,  other  than 
a  private  dwelling,  where  any  meat,  fish, 
poultry,  game,  vegetables,  fruit,  or  other 
perishable  article  adapted  or  designed  to  be 
used  for  human  food  shall  be  stored  or  kept, 
whether  temporarily  or  otherwise,  and  every  ^ 
person  having  charge  of,  or  being  interested  o 
or  engaged,  whether  as  principal* or  agent,* 
in  the  care  of  or  in  respect  to  the  custody  or 
sale  of  any  such  article  of  food  supply,  shall 
put,  preserve,  and  keep  such  article  of  food 
supply  in  a  clean  and  wholesome  condition, 
and  shall  not  allow  the  same,  nor  any  part 
thereof,  to  become  putrid,  decayed,  poisoned, 
infected,  or  in  any  other  manner  rendered  or 
made  imsafe  or  unwholesome  for  human 
food;  and  it  shall  be  the  duty  of  the  meat 
and  food  inspectors  and  other  duly  author- 
ized employees  of  the  health  department  of 
the  city  to  enter  any  and  all  such  premises 
above  specified  at  any  time  of  any  day,  and 
to  forthwith  seize,  condemn,  and  destroy  any 
such  putrid,  decayed,  poisoned,  and  infected 
food,  which  any  such  inspector  may  find  in 
and  upon  said  premises." 

The  complainant  refused  to  deliver  up 
the  poultry,  on  the  ground  that  the  section 
above  quoted  of  the  Municipal  Code  of  Chi- 
cago, in  so  far  as  it  allows  the  city  or  its 
agents  to  seize,  condemn,  or  destroy  food  or 
other  food  products,  was  in  conflict  with 
that  portion  of  the  14th  Amendment  which 
provides  that  no  state  shall  deprive  any  per- 
son of  life,  liberty,  or  property  without  due 
process  of  law;  nor  deny  to  any  person  with- 
in its  jurisdiction  the  equal  protection  of 
the  laws. 

After  the  refusal  of  the  complainant  to 
deliver  the  poultry  the  defendants  stated 
that  they  would  not  permit  the  complain- 
ant's business  to  be  further  conducted  until 
it  complied  with  the  demand  of  the  defend- 
ants and  delivered  up  the  poultry,  nor  would 
they  permit  any  more  goods  to  be  received 
into  the  warehouse  or  taken  from  the  same, 
and  that  they  would  arrest  and  imprison  any 
person  who  attempted  to  do  so,  until  com- 
plainant complied  with  their  demand  and 


*For  other  omoi  see  samo  topic  St  |  kvubmb  In  Deo.  ft  Am.  Dies.  1907  to  date,  St  Rop'r  Indoxoi 
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Mivered  up  the  poultry.  Since  that  time 
tlie  oomplahiant's  business  has  been  stopped 
and  the  oomplainant  has  been  unable  to  de- 
MTer  any  goods  from  its  plant  or  reeeiTe 


The  bill  averred  that  the  attempt  to  seize, 
«ondemn»  and  destroy  the  poultry,  without 
ft  judicial  determination  of  the  fact  that  the 
same  was  putrid,  decayed,  poisonous,  or  in- 
fected, was  illegal;  and  it  asked  that  the  de- 
^fendants,  and  eadi  of  them,  might  be  en- 
g  Joined  from  taking  or  removing  the  poultiy 
•  from*the  warehouse,  or  from  destroying  the 
nme,  and  that  they  also  be  enjoined  from 
preventing  complainant  delivering  its  goods 
and  receiving  from  its  customers,  in  due 
eourse  of  business,  the  goods  committed  to 
its  care  for  storage. 

In  an  amendment  to  the  bill  the  oomplain- 
ant further  stated  that  the  defendants  are 
now  threatening  to  summarily  destroy,  from 
time  to  time,  pursuant  to  the  provisions  of 
the  above-mentioned  section,  any  and  all 
food  products  which  may  be  deemed  by  them, 
or  either  of  them,  as  being  putrid,  decayed, 
poisonous,  or  infected  in  such  manner  as  to 
be  unfit  for  human  food,  without  any  ju- 
dicial determination  of  ttie  fact  that  such 
food  products  are  in  such  condition. 

The  defendants  demurred  to  the  bill  on 
the  ground,  amoDg  others,  that  the  court  had 
no  jurisdiction  of  the  action.  The  injunction 
was  not  issued,  but,  upon  argument  of  the 
ease  upon  the  demurrer,  the  bill  was  dis- 
missed by  the  circuit  court  for  want  of  juris- 
diction, as  already  stated. 

Messrs.  li.  A.  Stebbins  and  W.  H.  Sears 
for  appellant. 

Messrs.  Emil  O.  Wetten,  George  W. 
Miller,  and  Edward  J.  Brundage  for  appel- 
^lees. 

?  *Mr.  Justice  Peckham,  after  making  the 
foregoing  statement,  delivered  the  opinion  of 
the  court: 

In  this  case  the  ordinance  in  question  is 
to  be  regarded  as  in  effect  a  statute  of  the 
state,  adopted  under  a  power  granted  it  by 
the  state  legislature,  and  hence  it  is  an  act 
of  the  state  within  the  14th  Amendment. 
New  Orleans  Water  Works  Co.  v.  Louisiana 
Sugar  Ref.  Co.  126  U.  S.  18,  31,  31  L.  ed. 
607,  612,  8  Sup.  Ct.  Rep.  741. 

The  circuit  eourt  held  that  the  defendants, 
being  sued  in  their  official  capacities,  could 
not  be  held  for  acts  or  threats  which  they 
bad  no  power  or  authority  under  the  ordi- 
nance to  make  or  perform;  that,  although 
it  was  alleged  that  the  defendants  acted 
vnder  the  provisions  of  the  section  of  the 
Cods  already  quoted,  yet  that  under  no  pos- 
sible oonstruetion  of  that  ordinance  could 
tiie  defendants  elaim  the  right  to  the  entire 


stoppage  of  the  business  of  the  oomplainant 
in  storing  admittedly  wholesome  articles  of 
food,  so  that  it  would  seem  that  these  acta 
were  mere  trespasses,  and  plainly  without 
the  sanction  of  the  ordinance;  as  to  these 
acts,  therefore,  the  remedy  was  to  be  pur- 
sued in  the  state  courts,  there  being  no  con* 
stitutional  question  involved  necessary  to 
give  the  court  jurisdiction. 

The  court  further  held  that  the  allegation 
that  the  intention  to  seize  and  destroy  the 
poultry  without  any  judicial  determination 
as  to  the  fact  of  its  being  unfit  for  food 
was  in  violation  of  the  14th  Amendment 
could  not  be  sustained;  that  such  amendment in 
did  not  impair  the  police  power  of  tha*state,? 
and  that  the  ordinance  was  valid,  and  not 
in  violation  of  that  amendment  The  de- 
murrer was  thereforo  sustained  and  the  bill 
dismissed,  as  stated  by  the  court,  for  want 
of  jurisdiction. 

We  think  then  was  jurisdiction,  and  that 
it  was  error  for  the  court  to  dismiss  the  bill 
on  that  ground.  The  court  seems  to  have 
proceeded  upon  the  theory  that,  as  the  com- 
plainant's assertion  of  jurisdiction  was  based 
upon  an  alleged  Federal  question  which  was 
not  well  founded,  thero  was  no  jurisdiction. 
In  this  we  think  that  the  court  erred.  The 
bill  contained  a  plain  averment  that  the  or^ 
dinance  in  question  violated  the  14th  Amend- 
ment, because  it  provided  for  no  notice  to 
the  complainant  or  opportunity  for  a  hear- 
ing before  the  seizure  and  destruction  of  the 
food.  A  constitutional  question  was  thus 
presented  to  the  court,  over  which  it  had 
jurisdiction,  and  it  was  bound  to  decide 
the  same  on  its  merits.  If  a  question  of 
jurisdiction  alone  were  involved,  the  de- 
cree of  dismissal  would  have  to  be  reversed. 
The  complainant,  however,  has,  in  addi- 
tion to  procuring  the  certificate  of  the  court 
as  to  the  reason  for  its  action,  also  ap- 
pealed from  the  decree  of  dismissal  directly 
to  this  court  under  the  5th  paragraph  of  S  6 
of  the  act  of  1801.  Such  appeal  can  be 
heard  without  resort  to  the  certificate  and 
may  be  decided  on  its  merits.  Giles  v. 
Harris,  189  U.  S.  475,  486,  47  L.  ed.  900, 
912,  23  Sup.  Ct  Rep.  639.  A  constitutional 
question  being  involved,  an  appeal  may  be 
taken  directly  to  this  court  from  the  circuit 
court 

Holding  thero  was  jurisdiction  in  the  court 
below,  we  come  to  the  merits  of  the  case. 
The  action  of  the  defendants,  which  is  ad- 
mitted by  the  demurror,  in  refusing  to  per-  . 
mit  the  complainant  to  carry  on  its  ordi- 
nary business  until  it  delivered  the  poultry, 
would  seem  to  have  been  arbitrary  and 
wholly  indefensible.  Counsel  for  the  oom« 
plainant,  however,  for  the  purpose  of  ob- 
taining a  decision  In  regard  to  the  consti- 
tutional question  as  to  the  right  to  seise 
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and  destroy  property  without  a  prior  hear- 

^ing,  states  that  he  will  lay  no  stress  here 

2  upon  that  portion  of  the  bill  which  alleges 

•  the  unlawful  and  fordble^taking  possession 

of  complainant's  business  by  the  defendants. 

He  states  in  his  brief  as  follows: 

'There  is  but  one  question  in  this  case, 
and  that  question  is.  Is  section  1161  of  the 
Revised  Municipal  Code  of  Chicago  in  con- 
flict with  the  due  process  of  law  provision 
of  the  14th  Amendment,  is  this:  that  it 
does  not  provide  for  notice  and  an  oppor- 
tunity to  be  heard  before  the  destruction  of 
the  food  products  therein  referred  to?  If 
there  is  no  such  *  conflict,  the  ordinance 
is  valid  for  the  purposes  of  Federal  juris- 
diction; the  bill  states  no  cause  of  action, 
and  was  properly  dismissed,  as  there  is  no 
claim  of  any  such  diversity  of  citizenship 
as  would  confer  jurisdiction  upon  the  Fed- 
eral court,  and  no  such  jurisdiction  exists, 
except  by  reason  of  the  claim  that  such 
ordinance  is  in  conflict  with  the  14th  Amend- 
ment." 

The  general  power  of  the  state  to  legis- 
late upon  the  subject  embraced  in  the  above 
ordinance  of  the  city  of  Chicago,  counsel 
does  not  deny.  See  California  Reduction 
Co.  V.  Sanitary  Reduction  Works,  199  U.  S. 
306,  318,  60  L.  ed.  204,  209,  26  Sup.  Ct.  Rep. 
100.  Nor  does  he  deny  the  right  to  seize 
and  destroy  unwholesome  or  putrid  food, 
provided  that  notice  and  opportunity  to  be 
heard  be  given  the  owner  or  custodian  of 
the  property  before  it  is  destroyed.  We  are 
of  opinion,  however,  that  provision  for  a 
hearing  before  seizure  and  condemnation  and 
destruction  of  food  which  is  unwholesome 
and  unfit  for  use  is  not  necessary.  The  right 
to  so  seize  is  based  upon  the  right  and  duty 
of  the  state  to  protect  and  guard,  as  far 
as  possible,  the  lives  and  health  of  its  in- 
habitants, and  that  it  is  proper  to  provide 
that  food  which  is  unfit  for  human  con- 
sumption should  be  summarily  seized  and 
destroyed  to  prevent  the  danger  which  would 
arise  from  eating  it.  The  right  to  so  seize 
and  destroy  is,  of  course,  based  upon  the 
fact  that  the  food  is  not  fit  to  be  eaten. 
Food  that  is  in  such  a  condition,  if  kept 
for  sale  or  in  danger  of  being  sold,  is  in  it- 
self a  nuisance,  and  a  nuisance  of  the  most 
dangerous  kind,  involving,  as  it  does,  the 
health,  if  not  the  lives,  of  persons  who  may 
eat  it.  A  determination  on  the  part  of  the 
^  seizing  ofiicers  that  food  is  in  an  unfit  con- 
i^dition  to  be  eaten  is  not  a  decision  which 
•^concludes  the  owner.  The  ew  parte  finding 
of  the  health  officers  as  to  the  fact  is  not  in 
any  way  binding  upon  those  who  own  or 
daim  the  right  to  sell  the  food.  If  a  party 
eannot  get  his  hearing  in  advance  of  the 
Mizore  and  destruction,  he  has  the  right  to 
ham   it  afterward,   which   right   may   be 


claimed  upon  the  trial  in  an  action  brought 
for  the  destruction  of  his  property;  and  in 
that  action  those  who  destroyed  it  can  only 
successfully  defend  if  the  jury  shall  find 
the  fact  of  imwholesomeness,  as  claimed  by 
theuL  The  often-cited  case  of  Lawton  v. 
Steele,  162  U.  &  133,  38  L.  ed.  386,  14  Sup. 
Ct  Rep.  499,  substantially  holds  this.  By 
the  2d  section  of  an  act  of  the  legislature 
of  the  state  of  New  York  of  1880  it  was 
provided  that  any  ''net  .  •  .  for  capturing 
fish  which  was  floated  upon  the  water  or 
found  or  maintained  in  any  of  the  waters 
of  the  state,"  in  violation  of  the  statutes  of 
the  state  for  the  protection  of  flsh,  was  a 
public  nuisance,  and  could  be  abated  and 
summarily  destroyed,  and  that  no  action  for 
damages  should  lie  or  be  maintained  against 
any  person  for  or  on  account  of  seizing 
or  destroying  such  nets.  Nets  of  the  kind 
mentioned  in  that  section  were  taken  and 
destroyed  by  the  defendant,  and  the  owner 
commenced  action  against  him  to  recover 
damages  for  such  destruction.  That  por- 
tion of  the  section  which  provided  that  no 
action  for  damages  should  lie  was  applicable 
only  to  a  case  where  the  seizure  or  destruc- 
tion had  been  of  a  nature  amounting  to  a 
violation  of  the  statute,  and  of  course  did 
not  preclude  an  action  against  the  person 
making  a  seizure  if  not  made  of  a  net  which 
was  illegally  maintained.  The  seizure  and 
destruction  were  justified  by  the  defendant 
in  the  action,  and  such  justification  was  al- 
lowed in  the  state  courts  (119  N.  T.  226, 
7  L.RJI.  134,  16  Am.  St.  Rep.  813,  23  N.  B. 
878)  and  in  this  court.  Mr.  Justice  Brown, 
in  delivering  the  opinion  of  this  court,  said: 

"Nor  is  a  person  whose  property  is  seized 
under  the  act  in  question  without  his  legal 
remedy.  If  in  fact  his  property  has  b^ 
used  in  violation  of  the  act,  he  has  no  just 
reason  to  complain;  if  not,  he  may  replevy 
his  nets  from  the  officer  seizing  them,  or,  if 
they  have  been  destroyed,  may  have  his  ae-^ 
tion  for  their  value.  In  such  cases  the  bur-n 
den  would  be  upon  the*defendant  to  prove  a? 
justification  under  the  statute.  As  was  said 
by  the  supreme  court  of  New  Jersey,  in  a 
similar  case  (American  Print  Works  v.  Law- 
rence, 21  N.  J.  L.  248,  269) :  'The  party  is 
not,  in  point  of  fact,  deprived  of  a  trial  by 
jury.  .  .  .'  Indeed,  it  is  scarcely  possible 
that  any  actual  injustice  could  be  done  in 
the  practical  administration  of  the  act." 

The  statute  in  the  above  case  had  not  pro- 
vided for  any  hearing  of  the  question  of  vio- 
lation of  its  provisions,  and  this  court  held 
that  the  owner  of  the  nets  would  not  be 
bound  by  the  determination  of  the  officers 
who  destroyed  them,  but  might  question 
the  fact  by  an  action  in  a  judicial  proceed- 
ing in  a  court  of  justice.  The  statute  wa« 
held  valid,  althou|^  it  did  not  provide  for 
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notice  or  hearing.  And  sc*  in  People  ez  rel. 
Copeutt  T.  Board  of  Health,  140  N.  Y.  1, 
23  L.R.A.  481,  37  Am.  St.  Rep.  522,  35  N. 
E.  320,  the  question  aroee  in  a  proceeding 
by  certiorari,  affirming  the  proceedings  of 
the  board  of  health  of  the  city  of  Yonkers, 
by  which  certain  dams  upon  the  Nepperhan 
river  were  determined  to  be  nuisances  and 
ordered  to  be  removed.  The  court  held  that 
the  acts  under  which  the  dams  were  removed 
did  not  give  a  hearing  in  express  terms  nor 
eould  the  ri^t  to  a  hearing  be  implied  from 
any  language  used  in  them,  but  that  they 
were  valid  without  such  provision,  because 
they  did  not  make  the  determination  of  the 
board  of  health  final  and  conclusive  on  the 
owners  of  the  premises  wherein  the  nui- 
sances were  allowed  to  exist ;  that  before  such 
a  final  and  conclusive  determination  could  be 
made,  resulting  in  the  destruction  of  prop- 
erty, the  imposition  of  penalties  and  crim- 
inal punishments,  the  parties  proceeded 
against  must  have  a  hearing,  not  as  a  matter 
of  favor,  but  as  a  matter  of  right,  and  the 
right  to  a  hearing  must  be  found  in  the 
acts;  that  if  the  decisions  of  these  boards 
were  final  and  conclusive,  even  after  a  hear- 
ing, the  citizen  would,  in  many  cases,  hold 
his  property  subject  to  the  judgments  of 
men  holding  ephemeral  positions  in  munic- 
ipal bodies  and  boards  of  health,  frequent- 
ly uneducated,  and  generally  unfitted  to  dis- 
charge grave  judicial  functions.  It  was  said 
that  boards  of  health  under  the  acts  referred 
Sto  OGuld  not>  as  to  any  existing  state  of 
?  facts,  by  their* determination  make  that  a 
nuisance  which  was  not  in  fact  a  nuisance; 
that  they  had  no  jurisdiction  to  make  any 
order  or  ordinance  abating  an  alleged  nui- 
sance unless  there  were  in  fact  a  nuisance; 
that  it  was  the  actual  existence  of  a  nui- 
sance which  gave  them  jurisdiction  to  act. 
There  being  no  provision  for  a  hearing,  the 
acts  were  not  void  nevertheless,  but  the 
owner  had  the  right  to  bring  his  action  at 
oommon  law  against  all  the  persons  engaged 
in  the  abatement  of  the  nuisance  to  recover 
his  damages,  and  thus  he  would  have  due 
process  of  law;  and  if  he  could  show  that 
the  alleged  nuisance  did  not  in  fact  exist, 
he  will  recover  judgment,  notwithstanding 
the  ordinance  of  the  board  of  health  under 
which  the  destruction  took  place. 

The  same  principle  has  been  decided  by 
the  supreme  judicial  court  of  Massachu- 
setts. The  case  of  Salem  v.  Eastern  R.  Co. 
98  Mass.  431,  96  Am.  Dec.  650,  was  an  action 
brought  to  recover  moneys  spent  by  the  city 
to  drain  certain  dams  and  ponds  declared 
by  the  board  of  health  to  be  a  nuisance. 
^e  eourt  held  that,  in  a  suit  to  recover 
raeh  expenses  incurred  in  removing  a  nui- 
MOiee,  whflB  prosecuted  against  a  party  on 
tbt  gronnd  that  ha  caused  the  same,  but 


who  was  not  heard,  and  had  no  opportunity 
to  be  heard  upon  the  questions  before  the 
board  of  health,  such  party  is  not  conclud- 
ed in  the  findings  or  adjudications  of  that 
board,  and  may  contest  all  the  facts  upon 
which  his  liability  is  sought  to  be  estab- 
lished. 

Miller  v.  Horton,  152  Mass.  540,  10  L.R.A. 
116,  23  Am.  St.  Rep.  850,  26  N.  £.  100,  is 
in  principle  like  the  case  before  us.  It  was 
an  action  brought  for  killing  the  plaintiff's 
horse.  The  defendants  admitted  the  killing, 
but  justified  the  act  under  an  order  of  the 
board  of  health,  which  declared  that  the 
horse  had  the  glanders,  and  directed  it  to  be 
killed.  The  court  held  that  the  decision 
of  the  board  of  health  was  not  conclusive 
as  to  whether  or  not  the  horse  was  diseased, 
and  said  that:  "Of  course  there  cannot 
be  a  trial  by  jury  before  killing  an  animal 
supposed  to  have  a  contagious  disease,  and 
we  assume  that  the  legislature  may  author-^ 
ize  its  destruction  in  such  emergencies  with-  Jj 
out  a  hearing  beforehand.  *  But  it  does* 
not  follow  that  it  can  throw  the  loss  on  the 
owner  without  a  hearing.  If  he  cannot  be 
heard  beforehand  he  may  be  heard  after- 
ward. The  statute  may  provide  for  paying 
him  in  case  it  should  appear  that  his  prop- 
erty was  not  what  the  legislature  had  de- 
clared to  be  a  nuisance,  and  may  give  him 
his  hearing  in  that  way.  If  it  does  not  do 
so,  the  statute  may  leave  those  who  act  un- 
der it  to  proceed  at  their  peril,  and  the  own- 
er gets  his  hearing  in  an  action  against 
them." 

And  in  Stone  v.  Heath,  179  Mass.  385,  00 
N.  E.  975,  the  court  held  that,  under  the 
statute,  it  had  no  power  to  restrain  the 
board  of  health  from  abating  nuisances  and 
from  instituting  proceedings  against  plain- 
tiff on  account  of  his  failure  to  abate  them, 
as  provided  for  in  the  statute,  because  the 
board  of  health  had  adjudged  that  a  nui- 
sance existed  and  had  ordered  it  to  be  abat- 
ed by  the  plaintiff,  yet  still  the  question 
"whether  there  was  a  nuisance,  or  whether, 
if  there  was  one,  it  was  caused  or  maintained 
by  the  parties  charged  therewith,  may  be 
litigated  by  such  parties  in  proceedings  in- 
stituted against  them  to  recover  the  ex- 
penses of  the  abatement,  or  may  be  litigated 
by  the  parties  whose  property  has  been  in- 
jured or  destroyed  in  proceedings  instituted 
by  them  to  recover  for  such  loss  or  damage, 
and  may  also  be  litigated  by  parties  charged 
with  causing  or  maintaining  the  nuisance 
in  proceedings  instituted  against  them  for 
neglect  or  failure  to  comply  with  the  or- 
ders of  the  board  of  health  directing  them  to 
abate  the  same."  In  that  way  they  had  a 
hearing  and  could  recover  or  defend  in  ease 
there  was  no  nuisance. 

See  also  Lowe  t.  Conroy,  120  Wis.  151,  66 
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LJtJl.  907,  102  Anu  St.  Rep.  983,  97  N.  W. 
942;  Pearson  y.  Zehr,  138  IlL  48,  82  Am. 
St.  Rep.  113,  29  N.  B.  864;  Statt  y.  Main, 
89  Conn.  123,  36  LJLA.  623,  61  Am.  St 
Rep.  30,  87  Atl.  80;  Gkdnes  y.  Waters,  64 
Ark.  609,  612,  44  S.  W.  863,  where  the  same 
principle  is  announced. 

Complainant,  howeyer,  contends  that  there 
was  no  emergency  requiring  speedy  action 
for  the  destruction  of  the  poultry  in  order 
to  protect  the  puhlic  health  from  danger 
resulting  from  consumption  of  such  poultry, 
et  It  is  said  that  the  food  was  in  cold  storage, 
•  and  that  it  would  continue  in  the  same^oon- 
dition  it  then  was  for  three  months,  if  prop- 
erly stored,  and  that  therefore  the  defendants 
liad  ample  time  in  which  to  giye  notice  to 
•complainant  or  the  owner  and  haye  a  hear- 
ing of  the  question  as  to  the  condition  of  the 
^ultry;  and,  as  the  ordinance  provided  for 
no  hearing,  it  was  yoid.  But  we  think  this 
is  not  required.  The  power  of  the  legislature 
to  enact  laws  in  relation  to  the  public  health 
being  conceded,  as  it  must  be,  it  is  to  a 
great  extent  within  legislatiye  discretion  as 
to  whether  any  hearing  need  be  given  before 
the  destruction  of  unwholesome  food  which 
is  unfit  for  human  consumption.  If  a  hear- 
ing were  to  be  always  necessary,  even  un- 
der the  circumstances  of  this  case,  the  ques- 
tion at  once  arises  as  to  what  is  to  be  done 
with  the  food  in  the  meantime.  Is  it  to 
remain  with  the  cold  storage  company,  and, 
if  so,  under  what  security  that  it  will  not 
be  removed?  To  be  sure  that  it  will  not 
be  removed  during  the  time  necessary  for 
the  hearing,  which  might  frequently  be  in- 
definitely prolonged,  some  guard  would  prob- 
ably have  to  be  placed  over  the  subject- 
matter  of  investigation,  which  would  in- 
volve expense,  and  might  not  even  then  prove 
effectual.  What  is  the  emergency  which 
would  render  a  hearing  unnecessary?  We 
think  when  the  question  is  one  regarding 
the  destruction  of  food  which  is  not  fit  for 
human  use  the  emergency  must  be  one  which 
would  fairly  appeal  to  the  reasonable  discre- 
tion of  the  legislature  as  to  the  necessity  for 
a  prior  hearing,  and  in  that  case  its  decision 
would  not  be  a  subject  for  review  by  the 
<x>urt8.  As  the  owner  of  the  food  or  its 
custodian  is  amply  protected  against  the 
party  seizing  the  food,  who  must,  in  a  subse- 
quent action  against  him,  show  as  a  fact 
that  it  was  within  the  statute,  we  think  that 
due  process  of  law  is  not  denied  the  owner 
or  custodian  by  the  destruction  of  the  food 
allegd  to  be  unwholesome  and  unfit  for 
human  food  without  a  preliminaxy  hearing. 
The  eases  dted  by  the  complainant  do  not 
fim  counter  to  those  we  have  above  referred 


If  it  bt  a  fact  that  some  value  may 
for  cnialn  piyrpoaee  in  food  that  is 


unfit  for  human  consumption,  the  tifjbt  to^ 
destroy  it  is  not,  on  that  accoimt,  taken  g 
away.    The*small  value  that  might  remain* 
in  said  food  is  a  mere  incident,  and  furnishes 
no  defense  to   its  destruction  when  it   is 
plainly  kept  to  be  sold  at  some  time  as  food. 
California  Reduction  Co.  v.  Sanitary  Reduc- 
tion Works,  199  U.  S.  306-322,  60  L.  ed. 
204-211,  26  Sup.  Ct  Rep.  100;  Gardner  v. 
Michigan,  199  U.  S.  826,  331,  60  L.  ed.  212, 
216,  26  Sup.  CL  Rep.  106. 

The  decree  of  the  court  below  is  modified 
by  striking  out  the  ground  for  dismissal 
of  the  bill  as  being  for  want  of  jurisdictioiv 
and,  aa  modified,  is  affirmed. 

Mr.  Justice  Brewer  dissents. 


(211  U.  S.  821) 

HANNAH  PITCHIE,  Barry  Pitchie,  Han- 
nah Fitchie  and  Barry  Fitchie,  Executors 
under  the  will  of  Eliza  Fitchie,  Deceased; 
Eliza  French,  John  Galbraith,  William 
Galbraith,  Samuel  Galbraith,  Martha 
Cully,  Margaret  Jane  Rome,  and  Hugh 
Galbraith,  Appts., 

v. 
CECIL  BROWN  and  William  O.  Smith,  Ex- 
ecutors  under   the  will   of   George   Gal- 
braith, Deceased,  and  the  Hawaiian  Trust 
Company,  Limited. 

Appeal  and  Ebbob  (f  878*)— Who  May 

COMPLAIlf. 

1.  Counsel  for  the  executors  has  no  right 
to  appear  and  be  heard  against  the  decree 
below  in  an  action  involving  the  validity  and 
construction  of  a  testamentary  trust  where 
his  clients  have  not  appealed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  8573;    Dec  Dig.  I  87S.*] 

Perpetuities  (f  6*)--DirBATi0N  o»  Tbubt 
—Lives  in  Bbino. 

2.  The  rule  against  perpetuities,  where  the 
common  law  prevails,  is  not  violated  by  a 
will  creating  a  trust  for  "as  long  a  period 
as  is  legally  possible,"  to  terminate  when 
the  law  requires  it  "under  the  statute,"  to 
receive  the  income  and  pay  annuities  there- 
from to  certain  named  annuitants  and 
their  heirs,  and,  on  the  termination  of  the 
trust,  to  distribute  the  trust  fund  equally 
among  those  then  entitled  to  the  annuities, 
since  the  testator  dearlv  must  have  intended 
to  limit  the  duration  of  the  trust  to  twenty- 
one  years  after  the  death  of  the  last  sur- 
vivor of  the  annuitants  named  in  the  will, 
when  distribution  is  to  be  made. 

[Ed.  Note.— For  other  eases,  see  Perpetnlttes, 
Cent  Dig.  n  82.  49:    Dea  Dig.  I  6.^ 

PEBPKTUITIE8     (8     6*)   —  GOBPOBATIOH     A0 

"Life  ih  Bbino." 

3.  A  corporation  or  joint  stock  company 
to  which  an  annuity  is  bequeathed  will  not 
be  deemed  a  life  in  being  where  so  to  regard 
it  would  cause  a  trust  created  by  the  wU 
to  violate  thA  rule  against  perpetoitifli. 

[Ed.  Note.— For  other  oases,  see  Perpetuities. 
Dea  Dig.  I  €,•.  «,    .        ^  «w 

For  other  definitions,  see  Words  and  7^ 

VOL  5.  p.  41S7.] 
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PKRPETUinni  (f  6^— NUMSEB  OF  LiTBS  IN 

Being. 

4.  A  trust  does  not  violate  the  common- 
law  rule  against  perpetuities  because  the 
■elected  lives  in  being  by  which  the  duration 
of  the  trust  is  limited  exceed  forty  in  num- 
ber. 

[Ed.  Note.— For  other  casei,  see  Perpetuities, 
Dec.  Dig.  §  «.•] 

Trusts  (§  273*)— Distribution— Surplus. 

6.  The  surplus  income  after  paying  annui- 
ties, must  accumulate  as  part  of  the  trust 
estate  until  the  time  for  distribution  arrives, 
when  it  must  be  distributed  to  those  en- 
titled  to  the  main  fund,  where  the  trust  pro- 
vides that  the  trustee  is  to  devote  sufficient 
of  the  income  toward  paying  the  annuities, 
and,  on  the  termination  of  the  trust,  is  to 
distribute  the  trust  fund  to  those  entitled 
to  the  annuities. 

[Bd.  Note.— For  other  canes,  see  Trusts,  Cent. 
Dig.  S  S86:    Dec.  Dig.  §  273.*] 

Trusts  (8  160*)— Incapacitt  of  Trustee- 
Substitution. 

6.  The  validity  of  a  trust  is  not  affected 
by  the  incapacity  of  the  trustee,  since,  if 
he  cannot  act,  the  court  will  appoint  a  new 
trustee  to  carry  out  the  provisions  of  the 
trust. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  S  204;    Dec.  Dig.  8  160.*] 

[No.  47.] 

Argued  October  29,  30,  1008.     Decided  De- 
cember 7,  1908. 

APPEAL  from  the  Supreme  Ck>urt  of  the 
Territory  of  Hawaii  to  review  a  decree 
rendered  in  an  agreed  case,  sustaining  the 
validity  of  a  testamentary  trust.     Affirmed. 
See  same  case    below,  18  Haw.  62. 

g  Statement  by  Mr.  Justice  Peckham: 
•  •The  parties  to  this  proceeding  agreed 
upon  a  case,  without  action,  containing  the 
facts  upon  which  a  controversy  had  arisen 
between  them,  and  submitted  the  same  to 
the  supreme  court  of  the  territory  of 
Hawaii,  conformably  to  the  laws  of  that 
territory. 

The  court  heard  the  case  and  made  a 
decree  therein,  from  which  those  named 
above  as  plaintiffs  in  the  submission  have 
appealed  to  this  court,  but  the  defendants 
executors  have  not  appealed. 

From  the  agreed  statement  of  facts  con- 
tained in  the  submission  it  appears  that  one 
George  Galbraith,  who  died  at  Honolulu  on 
the  5th  of  November,  1904,  while  domiciled 
in  the  territory  of  Hawaii,  left  a  will, 
which  has  been  duly  admitted  to  probate 
in  Hawaii,  disposing  of  an  estate  of  about 
$121,000  in  personal  property  and  $128,000 
in    real    estate    in    Hawaii,  and    a    small 

et  amount  of  real  estate  in  Ireland. 

•  •The  will  gave  some  pecuniary  legacies  to 
a  number  of  people,  relatives  and  friends, 
and  then  provided  that — 


The  balance,  residue,  or  remainder  of 
my  estate  is  to  be  placed  in  trust  for  as 
long  a  period  as  is  legally  possible,  the 
termination  or  ending  of  said  trust  to  tako 
place  when  the  law  requires  it  under  the 
statute. 

"I  hereby  nominate  and  appoint  the 
Hawaiian  Trust  Company,  Limited,  of  Hon- 
olulu, territory  of  Hawaii,  as  trustee  of 
the  aforesaid  balance,  residue,  or  remainder 
of  my  estate,  and  they  are  to  devote  suf- 
ficient of  the  annual  income  derived  from 
the  same  toward  paying  the  following  an- 
nuities, which  are  to  be  free  and  clear  of 
all  taxes,  unto  the  following  persons  men* 
tioned,  namely"  [here  follow  the  names  of 
the  annuitants  and  the  amounts  which  they 
are  to  receive  yearly]. 

''All  of  the  foregoing  for  life,  and  then  to 
their  heirs,  save  and  excepted  the  last  three 
persons;  namely,  Josie  Fink,  Emma  Doug- 
lass, and  Matilda  Bailey,  who  are  to  re^ 
ceive  only  their  annuities,  and,  at  their 
death,  all  their  interests  to  cease. 

"On  the  final  ending  and  distribution  of 
the  trust,  the  trust  fund  to  be  divided  equal- 
ly amongst  those  persons  entitled  at  that 
time  to  the  aforementioned  annuities." 

On  the  same  day  the  testator  made  a  cod- 
icil, in  which  he  made  some  changes  of  the 
annuities,  substituting  for  the  annuity  given 
to  the  seven  children  of  Hugh  Galbraith,  of 
$2,520  annually,  an  annuity  to  the  same 
children  of  $2,100  yearly  for  life,  and  then 
to  their  heirs. 

The  testator  also  bequeathed  by  the  cod- 
icil an  annuity  to  the  Kona  Orphanage  of 
Kona  of  $100  yearly,  "under  the  same  con- 
ditions as  the  other  annuitants  mentioned^ 
save  and  accepted,  Hugh  Galbraith,  Josie 
Fink,  Emma  Douglass,  and  Matilda  Bailey.** 

Upon  the  above  facts  several  questions 
arose  and  were  submitted  to  the  court  below, 
among  them  one  which  relates  to  the  valid- 
ity of  the  trust  and  another  to  the  disposi- 
tion of  the  surplus  income  remaining  after 
the  payments  to  the  annuitants  mentioned^ 
in  the  will.  c« 

*  The  supreme-  court  of  Hawaii  ordered  a* 
decree  to  be  entered,  which  declared  that 
the  will  of  George  Galbraith  established  a 
valid  trust,  and  that  the  Hawaiian  Trust 
Company,  Limited,  a  corporation,  the 
trustee  named  in  the  will,  was  legally 
authorized  to  administer  the  trust;  that 
under  the  trust  it  was  the  duty  of  the 
trustee  to  pay  out  of  the  income  of  the 
trust  property  the  annuities  payable  by  the 
provisions  of  the  will  to  the  four  persons 
named  therein  for  their  respective  lives,  and 
for  the  payment  of  the  other  annuities  pay- 
able by  the  will  to  the  other  annuitants 
therein  named  for  and  during  their  respect- 
ive lives,  and  thereafter  to  pay  the  same  t» 


*For  other  caBee  see  same  topic  ft  f  muiibbr  In  Dec.  ft  Am.  Dlffs.  1907  to  date,  ft  Rep'r  Indexes 
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their  heirs  respectively  until  the  end  of 
twenfy-one  jears  after  the  death  of  the  last 
survivor  of  all  the  said  annuitants,  and  dur- 
ing the  same  period  of  time  to  pay  to  the 
Kona  Orphanage  the  annuity  directed  in  the 
will,  and,  at  the  end  of  said  twenty-one 
years,  to  divide  the  trust  fund  and  its 
accumulated  and  unapplied  income  as  re- 
quired by  the  direction  in  that  behalf  con- 
tained in  the  wilL 

Messrs.  Aldis  B.  Browne,  William  L. 
Stanley,  Henry  Holmes,  and  Alexander  Brit- 
ton  for  appellants. 

Messrs.  Clarence  H.  Olson,  William  0. 
Smith,  and  A.  Lewis,  Jr.,  for  Galbraith's 
executors. 

Messrs.  John  O.  Gray  and  Roland  Gray 
^for  appellee  the  Hawaiian  Trust  Co. 
ei 

•  Mr.  Justice  Peckham,  after  making  the 
foregoing  statement,  delivered  the  opinion  of 
the  court: 

In  the  view  we  take  of  the  case  there  are 

but  two  questions  necessary  to  be  noticed, 

g^and  they  involve  the  validity  of  the  trust 

g  and  the  disposition  of  the  surplus  income. 

•  The*appellant8,  who  are  the  heirs  of  testator, 
insist,  first,  that  the  provision  in  the  will 
for  final  distribution,  ordering  the  trust 
fund  to  be  divided  equally  among  those  per- 
sons entitled  at  that  time  to  the  annuities 
mentioned,  is  invalid,  because  there  is  no 
direction  in  the  will  as  to  when  it  is  to 
take  place,  and  therefore  effect  cannot  be 
given  to  it;  that  the  only  direction  in  the 
will  as  to  the  duration  of  the  trust  is  con- 
tained in  the  words  ''the  residue  ...  to 
be  placed  in  trust  for  as  long  a  period  as 
is  legally  possible,  the  termination  or  ending 
of  said  trust  to  take  place  when  the  law 
requires  it  under  the  statute."  Unless  there 
is  contained  in  those  words  a  direction  as  to 
the  duration  of  the  trust,  or,  in  other  words, 
a  direction  as  to  the  period  at  which  that 
part  of  the  trust  which  consists  of  the  pay- 
ment of  annuities  is  to  cease,  and  that  part 
which  consists  of  the  distribution  of  the  cap- 
ital is  to  take  place,  then,  it  is  contended, 
the  duration  of  the  trust  has  not  been  suf- 
ficiently declared  by  the  testator,  and  the 
trust  is  one  which  the  court  cannot  carry 
out;  second,  that  if  the  above  words  do  con- 
stitute a  direction  as  to  the  duration  of  the 
trust,  yet  still  the  testator  has  not  selected 
the  lives  in  being  which  are  to  be  taken  as 
a  limitation  of  the  trust;  third,  that  even  if 
the  testator  had  selected  the  lives,  con- 
sisting of  all  the  annuitants  mentioned,  they 
are  more  than  forty  in  number,  and  the 
trust  is  void,  because  It  would  then  tend  to 
a  perpetuity,  at  the  extinction  of  more  than 
forty  livw  is  more  than  can  be  made  out 
bj  rwionsbto  evidence  or  without  difiElenlty, 


it  being  quite  impracticable  to  ascertain 
when  the  last  of  more  than  forty  lives 
would  be  extinguished. 

The  counsel  for  the  executors  of  the  testa- 
tor, appellees  herein,  was  permitted  in  this 
court  to  file  a  brief  and  was  heard  orally  on 
the  argument  before  us,  although  no  appeal 
from  the  decree  had  been  taken  by  the  execu- 
tors,  this  court  stating,  however,  that  it 
would  thereafter  decide  whether  counsel  for 
executors  had  any  right  to  be  heard  to  con- 
tend against  the  decree  of  the  court  below.  ^ 

Counsel,  in  fact,  did  argue  against  someg 
parts  of  the  decree,*contending  that  the  trust  • 
was  valid  in  so  far  as  it  provided  for  the 
payment  of  the  annuities  specified,  but  that 
the  provision  for  final  distribution  was  void, 
and  that  the  annuities  succeeding  to  and 
other  than  the  life  annuities  were  perpetual, 
and  that  there  was  an  intestacy  as  to  that 
not  required  to  satisfy  all  the  annuities. 

We  are  of  opinion  that  counsel  for  the 
executors  had  no  right  to  appear  and  be 
heard  against  the  decree,  no  appeal  having 
been  taken  from  it  by  his  clients. 

The  trustee  contends  that  the  whole  trust 
is  valid,  and  that  the  surplus  income  over 
the  amount  necessary  for  the  payment  of 
the  annuities  mentioned  must  be  accumu- 
lated up  to  the  time  of  the  general  distribu- 
tion under  the  trust,  as  provided  for  in  the 
will,  and  that  such  surplus  shall  then  be 
distributed  as  part  of  the  trust  fund  to  the 
persons  then  entitled  to  that  fund. 

Our  first  inquiry  is.  Was  this  trust  valid 
as  a  whole?  It  is  conceded  by  all  that  the 
common  law  is  applicable,  and  that  there  is 
no  statute  in  Hawaii  governing  the  subject, 
except  the  statute  making  the  common  law 
applicable  there,  and  that  the  utmost  extent 
of  a  trust  at  common  law  is  limited  by  lives 
in  being  at  its  creation  and  for  twenty-one 
years  thereafter;  that  the  lives  must  be 
selected  by  the  testator  in  his  will;  that  they 
must  be  ascertained  lives,  i.  e.,  lives  that 
can  be  distinguished;  and  the  fact  of  the 
death  of  the  last  survivor  must  be  capable 
of  being  made  out  by  reasonable  evidence 
(Thellusson  v.  Woodford,  4  Ves.  Jr.  227,  11 
Ves.  Jr.  134,  146;  Re  Moore  [1901]  1  Ch. 
036),  and  the  selected  lives  need  not  be 
those  having  an  interest  in  the  property. 
Moore's  Case  is  an  example  of  a  void  limi- 
tation on  the  ground  of  uncertainty.  The 
limitation  was  measured  by  twenty-one 
years  from  the  death  of  the  last  survivor 
of  all  persons  living  at  the  death  of  the 
testatrix. 

A  perusal  of  the  will  shows  that  the  testa- 
tor did  not,  in  so  many  words,  name  the 
persons  whose  lives  the  trustee  contends  ha 
selected  for  the  limitation  of  the  trust.  eo 

*  However,  if  the  scheme  of  the  will,  die-  • 
eoverable  from  its  provisions,  be  such  that 
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a  plain  implication  arises  from  those  pro- 
Tisions  that  a  certain  class  or  number  of 
lives  mentioned,  or  referred  to,  in  the  will, 
were  selected  by  the  testator  for  a  limita- 
tion of  the  trust,  such  implied  selection  is 
sufficient.  It  is  the  intention  of  the  testator 
that  is  to  be  sought,  and  such  intention  is 
not  always  found  to  have  been  directly,  and 
in  so  many  words,  expressed  in  the  will.  An 
intention  which  is  implied  from  language 
actually  used  and  from  facts  actually  ap- 
pearing in  the  will  is  to  be  carried  out,  pro- 
Tided  it  does  not  violate  the  law.  An  in- 
tention so  implied  is  as  good  as  an  inten- 
tion more  plainly  and  in  direct  terms  ex- 
pressed. The  question  is,  therefore,  whether 
the  testator,  by  an  implication  arising  from 
the  language  used  in  the  will  and  the  facts 
therein  appearing,  selected  those  lives  by 
which  the  trust  is  to  be  limited. 

Looking  at  the  will,  it  is  seen  that  a 
trust  is  created  for  three  purposes:  The 
first,  to  pay  certain  annuitants  out  of  the 
income  of  the  fund;  the  second,  to  hold  the 
fund  until  the  time  for  distribution  arrives ; 
and  the  third,  to  distribute  it  to  those 
people  who  may  then  be  entitled  to  it,  as 
provided  by  the  terms  of  the  wllL 

The  whole  trust,  the  testator  has  pro- 
vided, shall  continue  as  long  as  is  legally 
possible,  and  it  is  not  to  be  confined  to  any 
particular  subdivision  of  the  trust.  The 
direction  to  hold  and  distribute  is  as  im- 
perative as  the  direction  to  pay  annuitants 
until  distribution  is  made.  When  the  testa- 
tor created  the  trust  in  the  language  already 
quoted  he  must  have  intended  it  should  be 
measured  by  some  lives  then  in  being,  and 
for  not  more  than  twenty-one  years  there- 
after;  because  that  is  the  longest  time  a  trust 
of  that  kind  is  legally  possible,  and  he  pro- 
vided it  should  last  as  long  as  that.  There 
are  no  other  lives  that  can  reasonably  be 
said  to  have  been  within  the  intention  of 
the  testator  when  he  was  making  this  pro- 
^  vision.  It  is  said  that,  being  ignorant  of 
CO  the  legal  length  of  time  a  trust  could  last, 
?he  therefore  provided  that  it  should *last  as 
long  as  legally  possible;  and  thus  he  could 
not  have  had  an  intention  to  select  any  par- 
ticular life  or  lives  in  limiting  the  length  of 
the  trust. 

There  is  force  in  the  argument,  but  we 
are  disposed  to  think  that  the  position  taken 
by  the  trustee  is  the  correct  one,  and,  indeed, 
is  the  only  one  compatible  with  the  inten- 
tion of  the  testator,  to  be  gathered  from  the 
will.  That  intention  could  not  have  been  to 
create  annuities  to  last  forever,  as  is  con- 
tended, because  it  is  plain  from  the  pro- 
visions of  the  will  that  the  testator  intended 
to  have  the  gift  over  of  the  whole  estate 
ated  by  the  will  divided  at  some  future 
among  those  who  would  be  entitled  to 


it  at  the  time  of  such  distribution.  A  per- 
petual annuity  would  prevent  some  part  of 
the  gift  over  from  taking  effect.  There  is 
not  only  the  provision  for  continuing  the 
trust  as  long  as  is  l^ally  possible,  but  there 
is  also  a  provision,  as  part  of  the  trust,  for 
holding  the  fund  and  distributing  it  accord- 
ing to  the  terms  of  the  will.  Distribution, 
therefore,  is  certainly  part  of  the  scheme  of 
the  will,  and  distribution  of  all  of  the  fund 
created  by  the  trust, — ^not  a  part  of  it. 
This  distribution  could  not  take  place  if  the 
payment  of  the  annuities  provided  for  in 
the  will  were  to  continue  forever. 

As  he  was  making  provision  for  the 
annuitants  mentioned  in  tiie  will  and  for  the 
payment  to  the  heirs  of  such  of  those 
annuitants  as  died,  it  seems  plain  that  the 
trust  for  the  payment  of  the  annuities 
should  continue  no  longer  than  up  to  the 
time  provided  in  the  will  for  the  distribu- 
tion of  the  whole  estate;  and  that  distribu- 
tion we  think  the  testator  intended  to  be 
twenty-one  years  after  the  death  of  the  last 
survivor  of  the  annuitants  named  in  the  will, 
for  that  period  was  as  long  as  the  trust 
could  last  under  the  terms  of  the  will. 

Upon  all  these  considerations,  the  infer- 
ence, we  think,  is  very  strong  that  the  lives 
selected  were  the  lives  of  the  annuitants. 
A  reading  of  the  will  fails  to  suggest  any 
other  set  of  lives  that  the  testator  could 
reasonably  be  supposed  to  have  intended. 
The  inference  that  he  intended  these  lives  is^ 
almost  conclusive.  That  he  intended  to  dis-n 
pose  of  his  whole  estate,* and  not  to  die* 
intestate  as  to  any  part  of  it,  is  plain  from 
the  language  of  the  will.  Either  these  lives 
must  be  regarded  as  intended  by  the  testa- 
tor or  there  is  an  intestacy  as  to  a  con- 
siderable part  of  the  estate.  The  testator 
certainly  did  not  mean  that,  and  there  is, 
in  addition,  a  strong  presumption  against 
it.  Counsel  for  the  heirs  do  not  argue  that 
testator  did  not  intend  to  make  testamen- 
tary disposition  of  his  whole  estate,  but  that 
the  disposition  which  they  contend  he  did 
make  was  invalid.  The  answer  to  the 
question  of  what  disposition  he  did  make  is 
easier  to  be  given  when  aided  by  the  pre- 
sumption that  he  intended  a  valid  rather 
than  invalid  disposition,  there  being  from 
the  language  of  the  will  one  construction  of 
his  intention  that  would  make  the  will 
valid,  although  there  might  be  another 
possible,  and  at  the  same  time  unlikely,  con- 
struction that  would  render  it  invalid. 
This  selection  prevents  the  trust  from  being 
bad  for  uncertainty  or  remoteness. 

The  whole  of  the  language  of  the  will 
must  be  considered,  and  while  it  says  the 
trust  is  to  continue  as  long  as  it  is  legally 
possible,  it  must  also  be  remembered  that 
a  distribution  of  the  whole  estate  is  to-be 
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made,  and  therefore  the  continuation  of  the 
trust  must  also  be  limited  by  the  direo- 
tian  to  distribute;  or,  in  other  words,  the 
trust  is  to  continue  as  long  as  is  legally 
possible  and  as  shall  be  consistent  with  mak- 
ing the  distribution  as  directed  by  the  will. 
This  distribution  must  be  made  at  a  time 
which  is  not  too  remote, — ^that  is,  a  time 
within  which  the  trust  would  be  valid, — ^for 
the  testator  provided  that  the  trust  should 
only  last  that  long.  Payments  of  the  most 
of  the  annuities  are  to  be  continued  to  the 
heirs  of  the  annuitants,  but  we  think  these 
payments  are  to  stop  with  the  death  of  the 
lai^  survivor  of  the  annuitants  named  in 
the  list  and  twenty-one  years  thereafter. 
The  distribution  of  the  entire  corpus  of  the 
fund  remaining  with  the  trustee  is  then  to 
be  made  as  provided  for  in  the  will. 
^  The  use  of  the  words  ''under  the  statute" 
coin  the  will,  providing  for  the  termination  of 
•^the  trust  when  the  law*  requires  it  under 
the  statute,  is  not  material.  It  must  be 
assumed  that  the  testator  was  not  positive 
as  to  the  time  provided  by  law  for  the  dura- 
tion of  a  trust,  or  whether  it  was  limited 
by  any  particular  statute.  It  is  enough  to 
Imow  that  his  desire  was  to  have  the  trust 
continue  as  long  as  was  legally  possible,  and 
consistent  with  distribution  as  directed,  and 
that  the  estate  was  to  be  then  distributed, 
and  hence  the  trust  to  pay  the  annuities 
was  to  cease  when  it  would  no  longer  be 
consistent  with  the  provision  for  distribu- 
tion. As  the  testator  has  mentioned  annui- 
tants to  whom  payments  are  to  be  made,  it 
is  most  reasonable  to  infer  from  that  fact 
tliat  their  lives  and  the  life  of  the  survivor 
of  them  were  the  lives  he  had  in  view,  and 
therefore  they  are  to  be  regarded  as  selected 
by  him.  The  fact  that  in  the  meantime, 
when  an  annuitant  died,  payment  was  to 
be  made  to  his  heirs,  does  not  affect  the  limi- 
tation to  the  survivor  of  the  annuitants. 
His  death  then  terminates  the  class,  and 
twenty-one  years  from  that  time  distribu- 
tion is  to  be  made. 

As  the  question  whether  a  valid  trust  has 
been  created  depends  upon  the  construction 
to  be  given  to  the  language  of  this  particu- 
lar will,  reported  cases  in  regard  to  tho 
language  used  in  other  wills  (unless  sim- 
ilar to  this  in  their  facts)  are  not  of  great 
benefit  in  the  solution  of  the  question  as  to 
the  intention  of  the  testator  in  the  will 
before  us.  The  case  of  Pownall  t.  Graham, 
33  Beav.  242  (Gray,  Rule  against  Perpe- 
tuities, I  219),  seems,  however,  to  be  as 
nearly  in  point  as  any  to  be  found.  There 
the  question  was  as  to  what  lives  were  to 
be  taken  as  measuring  the  limitation  of  the 
trust,  as  none  had  been  directly  selected  in 
■a  many  words  by  the  testator;  but  it  was 
flumi^  upon  looking  vrar  the  entire  will. 


that  the  testator  intended  a  certain  class 
of  lives  mentioned  in  it  as  the  limitation 
of  the  trust,  and  the  court  accordingly  so 
decided.  Counsel  for  the  heirs  have  oiti- 
cized  the  application  of  that  case,  but  we 
think  unsuccessfully. 

Some  light  is  also  to  be  found  in  a  cer-^ 
tain  class  of  English  cases,  known  as  theg 
Heirloom  Cases,  where  bequests  of  •personal* 
property  were  made  to  go  as  heirlooms  along 
with  certain  real  property,  "as  far  as  the 
rules  of  law  and  equity  will  permit.**  These 
cases  are  to  be  found  in  Gray  on  Rule 
against  Perpetuities,  notes  to  91  363-367. 
They  are  cited  for  the  purpose  of  showing 
that  a  limitation  in  a  gift,  ''as  far  as  the 
rules  of  law  and  equity  will  permit,''  is  not 
bad  for  uncertainty,  and  that  the  period  of 
limitation  to  be  taken  is  to  be  determined 
from  a  consideration  of  the  whole  wilL 
They  strengthen  the  proposition  that  it  is 
not  necessary  to  find  in  the  will,  in  so  many 
words,  the  selection  of  lives,  but  that  sudi 
selection  is  good  if,  from  a  consideration  of 
the  whole  will,  that  selection  can  be  ascer- 
tained. 

Counsel  for  the  heirs  contend  that  there 
is  as  much  reason  for  including  the  Kona 
Orphanage  among  the  lives  of  the  annuitants 
as  a  limitation  of  the  trust  as  there  is  to 
say  that  the  limitation  includes  only  the  in- 
dividual annuitants.  The  orphanage  is  a 
corporation  or  joint  stock  company,  and 
could  not  be  included  in  or  constitute  a  life 
in  being  within  the  rule  of  which  we  are 
speaking.  To  include  it  would  render  the 
trust  void,  and  the  testator  intended  a  valid 
trust. 

We  see  no  reason  for  holding  that  tho 
number  of  annuitants,  which,  it  is  said,  ex- 
ceeds forty,  is  too  large  for  a  valid  limita- 
tion of  the  trust.  There  are  cases  cited 
from  the  English  reports  showing  that  even 
a  larger  number  than  that  has  been  held  not 
to  exceed  a  valid  limitation,  and  in  Hum- 
berston  v.  Humberston,  1  P.  Wms.  332, 
which  is  cited  in  Thellusson  t.  Woodford,  11 
Ves.  Jr.  112,  136,  it  would  seem  there  were 
about  fifty  life  estates. 

We  therefore  sustain  the  validity  of  the 
trust  in  this  case,  and  the  question  remain- 
ing is  as  to  the  disposition  of  the  surplus 
income  arising  during  the  payment  of  the 
annuities.     The  will  shows  that  the  testa- 
tor supposed  there  would  be  such  surplus. 
Should  it  be  accumulated  or  paid  to  the 
heirs  of  testator?  We  think  the  surplus,  aft- 
er paying   annuities,   must  accumulate  as 
part   of   the   trust   estate  until   the  time^ 
arrives  for  the  distribution  of  that  estate,  m 
and  that  such  accumulation *must  then  be? 
distributed  as  a  part  thereof  to  those  who 
will  then  have  the  right  to  take  the  estata 
as  provided  for  in  the  wilL    Tha  i 
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vodn  epnvj}  ^sufsSv  «9pj«d  wn  ipm.  m  v^noo 
•i{;  JO  noi^od^ojd  eq^  jloj  mm.  e{iix  IMivod 
-d«  pni3(  eq^  jo  Sniqi^av  ^ii9axoiix  w^  ^pu 
•i(^  raimsip  puv  Bl9a{p9990jd  Jdq^ni  xi*  ^^^ 
09  'saii^vd  eq)  joj  iui^iVM.  ^noq^^Ak  'ooi^om 
niLO  9^\  no  *!^nod  eq:^  uo  ^ap  9q)  pasodca} 
pav  'B9i)jvd  93ivax  o^  udjsnBJ^  aAi8n[[09  jo 
BaoudnbosQoo  sq^  ^saivdB  pjvnd  o^  inja^io 

i[|lK>8d8  fTBM  BSdoduOQ  'Sa^lT^S  P^^S^Il  ^^%  i^ 

K)jino9  aq^  jo  aoit^aipiunf  eq:^  ^bai  Sao[  v 
terpud^zd  ux,,  -'piBS  puv  9^,31  jo  ipv  aq^  o) 
pau9jw  *03Z  '6U  P^  "I  9Z  *113  '603  S  '11 
fOl  *VMV);ox  'A  fioiBiiii^  ni  %iiioo  8iq)  %09 
)«q)  JO  adooB  puB  ^aaCqo  aq^  da{)«)s  nj 

f/aq  iBm  aivo  aq^  8«  '[vaddv 
JO  joxia  JO  )Uii  no  %iaoo  eozajdn^  aq^  iq 
aiqvMaiAaj  aq  nvqe  ^jnoo  a^v^s  aq)  o)  asnva 
ppra  duipavmaj  10  ^ai88{ni8ip  ^inoa  ^mojp 
pm  JO  japjo  aq^  ^nq  i  %snt  aq  liBq8  sv  «^80d 
o^  ev  lapjo  qans  ajivm  nvqs  pn«  'ajiab 
••J  iCvux  oai^snf  8v  'paAOOxaj  svm  ^{  qaiq^ 
mojj  i^jnoo  aq^  o^  %\  pmaiaj  jo  ^|ns  aq^^ 
■BTmsip  ixvqs  ^nq  'niajaq^  Jaq^nj  on  paaa 
-OJd  nvqe  ^noo  ^mojia  p{ii8  aq^  *%9^  siq^ 
jopnn  aiqvAomaj  jo  ajqiiziuJSoa  asva  «  ^i 
«-^vajo  JO  asodjnd  aq^  joj«<8)nvpnajap  jo  sj^i^ 

^-npi[d  8V  Jaq^fd  'paniof  jo  apBca  iC[aAi8n[[oo 

'^lo  iiJadojda[{  naaq  dABq  ^ms  pm  o^  sai) 
-jvd  aq)  )vq)  jo  *yLXioo  %]n»ip  pm  jo  nop 
-atpBfjnf  aq)  QH)P<^  i[jadojd  iCBJdAOJ^noo  jo 
•)ndeip  V  aAxoAni  ixi^!^^^*<r^  P^*  ^11^*^ 
^on  saop,,  )|n8  qons  )vq)  )jnoo  ^indjp  pm  jo 
noDdvjsDvi  aq)  o)  ani|)  Jixn  )«  jvaddv  xi'i^l* 
){  'sa)V)s  P^X^n.  9^^  JO  )jnoo  )xi^<ip  *  o) 
^jnoo  a)«)8  V  mojj  paAomaj  jo  '^jnoo  )xi^^^P 
«  ni  paauaoinioo  )ine  Am  m  'jx  )«q)  eapxA 
-ojd  noi^aas  )iqx  '119  '809  "dd  'xo6X  'WS 
-dnioo  S  n  '31^  'Olf  "I  *»  '^B^S  81  'Z.81 
*dvqD  <9X8I  'P8  qo'VK  i^  ^^  *^^  P  QOf) 
-oeo  q)9  aq)  Xq  pa)daj9V  8v  )jnoD  )xnajp  aq) 
40  iioi)Dip8pn(  aq)  o)  SnDvxaJ  '881^  '^  'lOdl 
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^vqo  '168 1  'P8  ^lOJVH  }o  ndJ^SnoQ  jo  )a«  aq) 
japnn  a)«ogi)jao  v  nodn  ajaq  bx  asva  aqx 

*vtnjojxi«0  P  noi)«jodjoa  «  'XnvdmoQ 
iioi)«8ijJi  9  x^nvo  apxs  )8«3  aq)  )Bni«8B 
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its  Jurisdiction;  for,  as  was  very  properly 
said  by  Mr.  Justice  Miller,  speaking  for  the 
court,  in  Barney  y.  Baltimore,  6  Wall.  280, 
288,  18  L.  ed.  825,  827,  such  transfers  for 
such  purposes  are  frauds  upon  the  court, 
and  nothing  more.** 

In  the  answer  of  the  defendant  it  is  al- 
l^^d  that  Miller  &  Lux,  Incorporated,  was 
organized  as  a  corporation  in  Nevada,  but 
to  act  only  as  an  agent  of  "Miller  &  Lux," 
a  corporation  of  California;  but  the  Cali- 
fornia corporation  was  the  owner  of  all  the 
capital  stock  of  Miller  k  Lux,  Incorporated, 
which,  as  a  corporation,  had  no  existence 
except  as  a  mere  agency  of  Miller  &  Lux, 
the  California  corporation;  that  all  the 
property  held  by  the  plaintiff  was  as  such 
agent,  in  order  that  suits  could  be  brought 
and  prosecuted  in  the  United  States  courts; 
and  that  the  plaintiff  does  not  transact 
any  business  or  do  any  act  or  thing  other 
than  such  as  may  be  necessary  to  carry  out 
the  purposes  of  the  California  corporation, 
"except  to  hold  title  to  property  for  the 
purpose  of  prosecuting  suits  in  the  United 
^States  courts." 

A  To  these  allegations  the  plaintiff  made 
•  special  replication,*  evidence  was  taken  as 
to  their  truth,  and  the  cause  was  submitted 
upon  the  issue  thus  made.  The  court  found 
the  allegation  in  the  answer  to  be  true; 
that  the  complainant  held  the  title  to  the 
lands  described  in  the  bill  for  the  purpose 
only  of  prosecuting  and  commencing  this  ac- 
tion in  the  circuit  court  of  the  United 
States,  and  that  the  lands  were  conveyed 
to  plaintiff  for  that  purpose;  and  it  appear- 
ing to  the  satisfaction  of  the  court  that  the 
Nevada  corporation  had  been  collusively 
made  a  party  plaintiff  for  the  purpose  of 
creating  a  case  cognizable  by  the  circuit 
court  of  the  United  States,  and  that  the 
suit  did  not  really  and  substantially  involve 
a  dispute  or  controversy  within  the  juris- 
diction of  that  court,  the  bill  was  dismissed. 

It  was  established  by  the  evidence  and 
the  court  found  as  follows: 

Henry  Miller  and  Charles  Lux  were  part- 
ners prior  to  and  up  to  the  death  of  Lux, 
one  of  the  parties,  which  occurred  March 
16th,  1887. 

In  April,  1897,  the  heirs  of  the  deceased 
partner  and  Miller,  the  surviving  partner, 
wishing  to  have  the  partnership  business 
liquidated  and  its  assets  distributed  among 
those  entitled  thereto,  made  an  agreement 
to  form  a  corporation  under  the  laws  of 
California  and  transfer  to  it  all  the  property 
of  the  partnership,  each  person  to  receive 
in  lieu  thereof  capital  stock  proportioned  to 
his  interest  in  the  partnership.  Pursuant 
to  that  agreement  the  corporation  of  "Miller 
ft  Lux"  was  organised  in  California  on  the 
6lh  day  of  May,  1897;  to  it  was  conveyed 


the  property  of  tho  partnership,  and  the 
stock  of  the  corporation  was  distributed  as 
provided  in  the  agreement. 

On  the  17th  day  of  December,  1900,  the 
California  corporation  of  Miller  k  Lux  com- 
menced an  action  in  tha  superior  court  of 
Merced  county,  California,  against  the  pres- 
ent defendant,  the  East  Side  Canal  &  Irriga- 
tion Company,  a  California  corporation.  The 
object  of  that  suit  was  to  have  the  latter 
corporation  perpetually  enjoined  from  ob- 
structing the  natural  flow  of  the  waters  of  ^ 
San  Joaquin  river  and  its  branches,  along  c» 
and*bordering  on  which  the  California  cor-? 
poration  of  Miller  &  Lux  claimed  certain 
lands,  as  well  as  from  interfering  with  the 
waters  of  that  river  above  those  lands  and 
to  their  injury. 

On  the  12th  day  of  June,  1905,~-the  above 
suit  in  the  state  court  still  being  on  the 
docket, — the  California  corporation  and  the 
stockholders  owning  more  than  two  thirds  of 
its  capital  stock  entered  into  an  agreement 
that  they  would  at  once  form  a  corporation 
under  the  laws  of  Nevada  with  an  author- 
ized capital  of  $12,000,000,— all  of  such 
capital  stock  to  be  issued  and  be  deemed 
fully  paid  up,— each  director  of  the  Cali- 
fornia corporation  of  Miller  &  Lux  to  be 
an  incorporator  of  the  Nevada  corporation 
and  to  subscribe  two  shares  of  such  capital 
stock,  to  be  issued  as  fully  paid-up  stock 
of  the  new  corporation. 

That  agreement  stated  that  the  laws  of 
California  were  unsatisfactory  and  in  many 
particulars  uncertain  and  unsettled,  "par- 
ticularly as  to  dividends, — a  matter  of  the 
most  vital  importance  to  us,  and  as  to 
which  litigation  is  now  pending  and  unde- 
termined." These  difficulties,  it  was  said, 
did  not  exist  to  the  same  extent  under  the 
laws  of  Nevada.  Among  the  reasons  as- 
signed in  the  agreement  for  the  formation  of 
the  Nevada  corporation  was  the  belief  on 
the  part  of  the  stockholders  of  the  Califor- 
nia corporation,  that  their  rights  in  liti- 
gated cases  would  be  "most  fully  protected 
and  conserved  in  the  Federal  courts,  to 
which  corporations  formed  in  other  states 
are  entitled  to  resort." 

The  above  agreement  provided  that,  upon 
the  formation  of  the  Nevada  corporation,  all 
the  property,  real  and  personal,  of  the  Cali- 
fornia corporation,  should  be  transferred 
and  conveyed  to  the  Nevada  Corporation, 
and  that  the  capital  stock  of  the  latter 
corporation  should  be  issued  as  fully  paid- 
up  stock  to  the  California  corporation;  and 
that,  after  such  transfer  and  conveyance 
were  completed,  and  as  soon  as  the  law 
would  permit,  the  California  corporation 
should  be  dissolved  by  voluntary  proceedings 
under  the  state  Code  of  Civil  Procedure  of 
that  state. 
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o  On  the  same  daj,  June  12th,  1005,  the 
?  parties  to  that*a^eement  signed  and  ao- 
knowledged  articles  of  incorporation  for  the 
proposed  Nevada  corporation  of  "Miller  & 
Lux,  Incorporated."  All  the  capital  stock 
of  that  corporation  was  issued  to  the  Cali- 
fornia corporation.  The  directors  of  the 
California  corporation  became  and  are  also 
the  directors  of  the  Nevada  corporation. 
Each  company  had  the  same  president,  vice 
president,  secretary,  and  treasurer,  and  of- 
fices at  the  same  place.  "Said  corporation/' 
it  was  found,  "are  the  same  in  name,  pur- 
poses, capitalization,  directors,  officers,  office, 
and  place  of  business.** 

On  the  15th  day  of  June,  1905,  the  Cal- 
ifornia corporation  of  Miller  &  Lux  direct- 
ed the  dismissal  of  the  suit  brought  in  the 
■tate  court.  And  on  the  same  day  the  pres- 
ent suit  was  brought  in  the  circidt  court  of 
the  United  States  in  the  name  of  the  Nevada 
corporation  against  the  East  Side  Canal  4 
Irrigation  Company.  The  relief  sought  was 
substantially  the  same  as  that  sought  in  the 
suit  instituted  in  the  state  court. 

Process  in  the  suit  brought  in  the  circuit 
oourt  by  the  Nevada  corporation  was  served 
on  June  17th,  1005,  and  on  the  same  day 
the  California  corporation  formally  dis- 
■lissed  its  suit  in  the  state  oourt. 

The  California  corporation  had  not  been 
dissolved  nor  had  it  ceased  to  exist  when  the 
present  suit  was  brought  by  the  Nevada 
corporation.  It  was  then  in  existence,  with 
all  of  its  powers  unmodified.  And  it  does 
not  appear  that  any  steps  had  or  have  been 
taken  to  disincorporate  the  California  corpo- 
ration. Nor  can  it  be  said  when,  if  ever, 
that  corporation  will  be  dissolved. 

We  are  of  opinion  that  the  oourt  below 
did  not  err  in  dismissing  the  suit.  The 
question  raised  by  the  record  is  substantial- 
ly the  same  as  that  determined  in  Lehigh 
Min.  ft  Mfg.  Co.  T.  Kelly,  160  U.  S.  327,  336 
et  seq.,  40  L.  ed.  444,  447,  16  Sup.  Ct.  Rep. 
807.  That  was  an  action  involving  the  title 
to  certain  lands  in  Virginia  in  the  posses- 
■ion  of  citizens  of  that  commonwealth,  and  of 
which  lands  a  Virginia  corporation  claimed 
^to  be  the  owner.  The  individual  stockhold- 
gers  and  officers  of  the  Virginia  corporation 
•  organized  a*eorporation  in  Pennsylvania,  to 
which  the  former  corporation  conveyed  all 
its  rights,  title,  and  interest  in  the  Virginia 
lands,  without  any  valuable  consideration. 
The  stockholders  in  both  corporations  were 
identical.  The  admitted  purpose  of  organiz- 
ing the  Pennsylvania  corporation  and  con- 
veying to  it  the  lands  there  in  question  was 
to  give  the  circuit  court  of  the  United 
States,  sitting  in  Virginia,  jurisdiction  to 
detennine  the  disputed  controversy  as  to 
the  lands.  All  this  having  been  done,  the 
Pennsylvania  corporation  instituted  a  suit 
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in  the  Federal  court  in  Virginia  against  the 
individual  citizens  of  Virginia  to  recover  the 
lands.  When  that  suit  was  instituted,  the 
Virginia  corporation  still  existed,  with  the 
same  stockholders  it  had  at  the  time  of  the 
conveyance  by  it  to  the  Pennsylvania  corpo- 
ration. 

This  court  said  that  "the  Virginia  corpora- 
tion still  exists,  with  the  same  stockholders 
it  had  when  the  conveyance  of  March  1, 
1893,  was  made;  and  that,  as  soon  as  this 
litigation  is  concluded,  the  Pennsylvania 
corporation,  if  it  succeeds  in  obtaining  judg- 
ment against  the  defendants,  can  he  required 
by  the  stockholders  of  the  Virginia  corpo* 
ration^  being  also  its  own  stockholders,  to 
reoonvey  the  lands  in  controversy  to  the 
Virginia  corporation  without  any  considera- 
tion passing  to  the  Pennsylvania  corpora- 
tion.'* 

After  referring  to  several  cases,  this  court, 
among  other  things,  also  said :  "In  harmony 
with  the  principles  announced  in  former 
cases,  we  hold  that  the  circuit  court  proper- 
ly dismissed  this  action.  The  conveyance 
to  the  Pennsylvania  corporation  was  with- 
out any  valuable  consideration.  It  was  a 
conveyance  by  one  corporation  to  another 
corporation,  the  grantor  representing  cer- 
tain stockholders,  entitled  collectively  or  as 
one  body  to  do  business  under  the  name  of 
the  Virginia  Coal  &  Iron  Company,  while 
the  grantee  represented  the  same  stookhold' 
erSf  entitled  collectively  or  as  one  body  to  do 
business  under  the  name  of  the  Lehigh  Min- 
ing &  Manufacturing  Company.  It  is  true^ 
that  the  technical  legal  title  to  the  lands g 
in  controversy  is,  for  the  time,  in  the*Penn-* 
sylvania  corporation.  It  is  also  true  that 
there  was  no  formal  agreement  upon  the 
part  of  that  corporation  'as  an  artificial 
being,  invisible,  intangible,  and  existing  only 
in  contemplation  of  law,'  that  the  title 
should  ever  be  reconveyed  to  the  Virginia 
corporation.  But  when  the  inquiry  involves 
the  jurisdiction  of  a  Federal  court, — ^the 
presumption  in  every  stage  of  a  cause  be- 
ing that  it  is  without  the  jurisdiction  of  a 
court  of  the  United  States  unless  the  con- 
trary appears  from  the  record  (Grace  y, 
American  Cent.  Ins.  Co.  109  U.  S.  278,  283, 
27  L.  ed.  932,  934,  3  Sup.  Ct.  Rep.  207; 
B5rs  T.  Preston,  111  U.  S.  252,  255,  28  L. 
ed  410,  420,  4  Sup.  Ct.  Rep.  407),— -we  can- 
not shut  our  eyes  to  the  fact  that  there  ex- 
ists what  should  be  deemed  an  equivalent  to 
such  an  agreement;  namely,  the  right  and 
power  of  those  who  are  stockholders  of  each 
corporation  to  compel  the  one  holding  the 
legal  title  to  convey,  voithout  a  valuable  eon' 
sideraHon^  such  title  to  the  other  corpora- 
tion. In  other  words,  although  the  Virginia 
corporation,  as  such,  holds  no  stock  in  the 
Pennsylvania   corporation,   the  latter  cor- 
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poraiioii  holds  the  legal  title,  sahjeet  at  an^ 
time  to  be  devested  of  it  by  the  action  of 
the  stockholders  of  the  grantor  corporation 
who  are  also  its  stockholders.  The  stock- 
holders of  the  Virginia  corporation, — ^the 
original  promoters  of  the  present  scheme, 
and,  presumably,  when  a  question  of  the 
Jurisdiction  of  a  court  of  the  United  States 
is  involved,  citizens  of  Virginia, — ^in  order 
to  procure  a  determination  of  the  contro- 
versy between  that  corporation  and  the  de- 
fendant citizens  of  Virginia,  in  respect  of 
the  lands  in  that  commonwealth  which  are 
here  in  dispute,  assumed,  as  a  body,  the 
mask  of  a  Pennsylvania  corporation,  for  the 
purpose,  and  the  purpose  only,  of  invoking 
the  Jurisdiction  of  the  circuit  court  of  the 
United  States,  retaining  the  power,  in  their 
discretion,  and  after  all  danger  of  defeating 
the  Jurisdiction  of  the  Federal  court  shall 
have  passed,  to  throw  off  that  mask  and  re- 
appear under  the  original  form  of  a  Vir- 
ginia corporation, — their  right  in  the  mean- 
time to  participate  in  the  management  of  the 
general  affairs  of  the  latter  corporation  not 
having  been  impaired  by  the  conveyance  to 
^the  Pennsylvania  corporation.  And  all  this 
Omay  be  done,  if  the  position  of  the  plain- 
•  tiffs  be*correct,  without  any  consideration 
passing  between  the  two  corporations."  Ob- 
serving that  the  Pennsylvania  corporation 
received  the  technical  legal  title  for  the 
purpose  only  of  bringing  a  suit  in  the  Fed- 
eral court,  the  court  proceeded:  "As  we  have 
said,  that  corporation  may  be  required  by 
those  who  are  stockholders  of  its  grantor, 
and  who  are  also  its  own  stockholders,  at 
any  time,  and  ioithout  reoeiving  therefor  any 
eonsideration  whatever,  to  place  the  title 
where  it  was  when  the  plan  was  formed  to 
wrest  the  judicial  determination  of  the  pres- 
ent controversy  from  the  courts  of  the  state 
in  which  the  land  lies.  It  should  be  regard- 
ed as  a  case  of  an  improper  and  collusive 
making  of  parties  for  the  purpose  of  creat- 
ing a  case  cognizable  in  the  circuit  court. 
If  this  action  were  not  declared  collusive, 
within  the  meaning  of  the  act  of  1875,  then 
the  provision  making  it  the  duty  of  the  cir- 
cuit court  to  dismiss  a  suit,  ascertained  at 
any  time  to  be  one  in  which  parties  have 
been  improperly  or  collusively  made  or 
Joined,  for  the  purpose  of  creating  a  case 
cognizable  by  that  court,  would  become  of 
no  practical  value,  and  the  dockets  of  the 
circuit  courts  of  the  United  States  will  be 
crowded  with  suits  of  which  neither  the 
framers  of  the  Ck)nstitution  nor  Congress 
ever  intended  they  should  take  cognizance." 
The  present  case  is  controlled  by  the 
one  Just  cited.  The  two  cases  are  alike  in 
all  material  respects.  Looking  at  the  facts 
M  they  were  when  this  suit  was  instituted 
Ib  this  airenii  courts  it  must  be  takm  that 


the  transfer  of  thfl  property  «f  the  Califor- 
nia corporation  to  the  Nevada  corporation 
was  merely  formal, — only  a  device  by  which 
to  have  the  rights  asserted  by  the  Califor- 
nia corporation  in  a  state  court  de- 
termined by  the  Federal  court  rather 
then  by  the  state  court  The  agree- 
ment that  all  the  properly  of  the  Califor- 
nia corporation  should  be  transferred  to  the 
Nevada  corporation  was  attended  by  the  con- 
dition that  all  the  capital  stock  of  the  new 
corporation  should  be  issued — and  it  was  is- 
sued— ^to  the  California  corporation,  which 
remained  in  existence  with  full  power,  as^ 
the  owner  of  such  stock,  to  control  theg 
operations  of  the* Nevada  corporation.  If,* 
before  the  institution  of  this  suit,  the  Cali- 
fornia corporation  had  distributed  among 
those  entitled  to  it  the  stock  of  the  Nevada 
corporation,  issued  to  it  as  fully  paid-up 
stock,  and  had  then  ceased  to  exist  or  been 
dissolved,  a  different  question  might  have 
been  presented.  But  such  is  not  this  case. 
As  the  facts  were,  when  this  suit  was  brought^ 
the  California  corporation  could  at  any  time, 
even  after  this  suit  was  concluded,  have  re- 
quired the  Nevada  corporation,  without  any 
new  or  valuable  consideration,  to  surrender 
all  its  interest  in  the  property  which  it  had 
obtained  from  the  California  corporation  for 
the  purpose  of  acquiring  a  standing  in  the 
circuit  court  of  the  United  States.  In  other 
words,  the  Nevada  corx>oration  had  no  real 
interest  in  the  property.  Its  ownership  was 
a  sham,  in  that  it  could  at  any  time  after 
the  bringing  of  this  suit  have  been  compelled 
by  the  California  corporation  to  dismiss 
the  suit  and  abandon  all  claim  to  the  prop- 
erty in  question.  It  took  the  title  only  as 
matter  of  form,  in  order  that  the  California 
corporation,  or  the  stockholders  interested 
in  it,  might,  under  the  name  of  the  Nevada 
corporation,  invoke  the  Jurisdiction  of  the 
Federal  court  and  avoid  the  determination 
of  the  rights  of  the  parties  in  the  courts  of 
the  state.  Barney  v.  Baltimore,  6  Wall.  280, 
288,  18  L.  ed.  826,  827.  The  prosecution  of 
the  suit  was  really  for  the  benefit  of  those 
who  were  interested  in  the  California  cor- 
poration. 

We  do  not  intend  by  what  has  been  said 
to  qualify  the  general  rule,  long  established, 
that  the  Jurisdiction  of  a  circuit  court, 
when  based  on  diverse  citizenship,  cannot  be 
questioned  upon  the  ground  merely  that  a 
party's  motive  in  acquiring  citizenship  in 
the  state  in  which  he  sues  was  to  invoke 
the  jurisdiction  of  a  Federal  court.  But 
that  rule  is  attended  by  the  condition  that 
the  acquisition  of  such  citizenship  is  real, 
with  the  purpose  to  establish  a  permanent 
domidl  in  the  state  of  which  he  professes 
to  be  a  citizen  at  the  time  of  suit^  and  not 
flctitions  or  pretended.    Morris  t.  Oilmer, 
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129  U.  &  316,  328,  82  L.  ed.  890,  894,  9  Sap. 
Ct  Rep.  289.  In  that  case  the  question  was 
whether  the  plaintiff,  who  was  residing  with 
ehia  adyersary  in  Alabama,  actually  ae- 
?qnired  sneh^a  domieil  in  Tennessee  as  en- 
titled him  to  bring  suit  in  the  Federal  court, 
sitting  in  Alabama.  This  court  said:  "Upon 
the  evidence  in  this  record,  we  cannot  resist 
the  conTiction  that  the  plaintiff  had  no  pur- 
pose to  acquire  a  domicil  or  settled  home  in 
Tennessee,  and  that  his  sole  object  in  re- 
moTing  to  that  state  was  to  place  himself 
in  a  situation  to  inyoke  the  jurisdiction  of 
the  drcuit  court  of  the  United  States.  He 
went  to  Tennessee  without  any  present  in- 
tention to  remain  there  permanently  or  for 
an  indefinite  time,  but  with  a  present  in- 
tention to  return  to  Alabama  as  soon  as  he 
eould  do  so  without  defeating  the  jurisdic- 
tion of  the  Federal  court  to  determine  his 
new  suit.  He  was,  therefore,  a  mere  so- 
journer in  the  former  state  when  this  suit 
was  brought.  He  returned  to  Alabama  al- 
most immediately  after  giving  his  deposi- 
tion. The  case  comes  within  the  principle 
announced  in  Butler  ▼.  Famsworth,  4 
Wash.  C.  C.  101,  103,  Fed.  Cas.  No.  2,240, 
where  Mr.  Justice  Washington  said :  'If  the 
removal  be  for  the  purpose  of  committing  a 
fraud  upon  the  law,  and  to  enable  the  party 
to  avail  himself  of  the  jurisdiction  of  the 
Federal  courts,  and  that  fact  be  made  out 
by  his  acts,  the  court  must  pronounce  that 
his  removal  was  not  with  a  bona  fide  inten- 
tion of  changing  his  domicil,  however  fre- 
quent and  public  his  declarations  to  the 
eontrary  may  have  been.'  " 

In  the  present  case,  although  the  Nevada 
corporation  appeared,  upon  the  face  of  the 
record,  to  be  the  owner  of  the  rights  which 
the  California  corporation  had  asserted  in 
the  state  oourt,  it  was,  when  this  suit  was 
brought,  only  the  representative  of  the  Cali- 
fornia corporation  and  its  stockholders.  The 
latter  corporation,  holding  all  the  stock  and 
having  the  same  directors  and  ofdcers  as  the 
Nevada  corporation,  could  control  the  suit 
brought  hy  the  Nevada  corporation,  and,  in 
the  event  of  a  favorable  decree,  eould  have 
eompelled  it  to  surrender  or  abandon  all  its 
daims  to  the  California  corporation,  which 
was  still  in  existence  when  this  suit  was 
brought. 
As  the  Nevada  corporation  was  formed  by 
othe  direction  of  the  California  corporation, 
IP  its  stockholders  and  officers,  for*  the  purpose 
only  of  having  the  matters  in  dispute  be- 
tween the  California  corporation  and  the 
East  Side  Canal  ft  Irrigation  Company  deter- 
mined in  the  Federal  court  rather  than  in 
the  state  oourt  where  they  were  pending  and 
vndetermined;  as  the  Nevada  corporation 
asBomed  to  be  the  owner  of  the  property 
rlf^  irtiieh  the  California  corporation  had 
1  against  the  Canal  ft  Irrigation  Com- 


pany only  that  it  might  have  a  standing  in 
the  Federal  court  as  a  litigant  in  respect 
of  those  rights;  and  as  the  California  corpo- 
ration could  have  oontroUed  the  conduct  of 
the  suit  brought  by  the  Nevada  corporation 
at  any  time  after  it  was  brought,  and  up  to 
the  date  of  the  decree  below,  and  could  have 
required  the  Nevada  corporation,  in  the 
event  of  a  decree  in  its  favor,  to  transfer 
the  benefit  of  such  decree  to  the  California 
corporation,  without  any  new  or  valuable 
consideration, —  we  hold  that  the  suit  was 
properly  dismissed  under  the  6th  section  of 
the  act  of  1876  as  one  in  which  the  Nevada 
corporation  was  organized  and  collusively 
made  plaintiff  in  the  suit  in  the  Federal 
court  simply  for  the  purpose  of  creating  a 
case  cognizable  by  that  court. 
Decree  affirmed. 


(211  U.  S.  407) 
EDWAKD  H.  HARRIMAN,  Appt, 

V. 

INTERSTATE  COMMERCE  COMMISSION. 
(No.  315.) 


OTTO  H.  KAHN,  Appt., 

V. 

INTERSTATE  COMIMERCE  COMMISSION. 
(No.  316.) 

INTERSTATE  COMMERCE  COMMISSION, 
Appt., 

V. 

EDWARD  H.  HARRIMAN.     (No.  817.) 

GOHlfERCX   (S   87*>~InTBB8TATB   COIOOEBGE 

CoMKissioN— Investigations. 

Witnesses  cannot  be  required  to  testify 
before  the  Interstate  Commerce  0)m mission 
except  in  connection  with  complaints  for 
violation  of  the  interstate  commerce  acti  or 
with  the  investigation  by  the  Commission 
of  subjects  that  might  have  been  made  the 
object  of  complaint,  these  being  the  only 
matters  contemplated  by  the  provision  of 
S  12  of  that  act,  giving  the  Commission 
power  to  require  t^timony  "for  the  pur- 
poses of  this  act,'*  which  power  cannot  be 
exercised  by  the  Commission  in  performing 
its  duty  under  that  section  to  keep  itself 
informed  as  to  the  manner  and  method  in 
which  the  business  of  common  carriers  is 
conducted,  nor  in  connection  with  the  en- 
forcement of  the  requirement  of  9  20  re- 
specting reports  by  carriers,  nor  to  aid  the 
Commission  in  recommending,  pursuant  to 
§  21,  additional  legislation  to  Congress. 
^[Bd.   Notog-For  other  osms.   ms  Ooaaa&nt, 

[Nos.  316,  310,  317.] 

Argued  November  3,  4,  1908.    Decided  Da- 
oember  14,  1908. 

TWO  APPEALS  from  the  Circuit  Court  of 
the  United  SUtes  for  the  Southern  Dia- 


•9V»r  other  oe«6e  tee  tame  topic  A  8  numbbb  in  Dec  ft  Am.  Digs.  1M7  to  date,  ft  Rep'r  Ind«z« 
«  Act  Feb.  4, 1887.  o.  104. 24  BUt  878  (U.  8.  Comp.  8t  IfV,  ».  8154. 
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triet  of  New  York  to  review  orders  directing 
appellants  to  answer  certain  questions  put 
during  an  investigation  by  the  Interstate 
Cfommeroe  Commission.    Reversed.    Also  an 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District 
of  New  York  to  review  an  order  denying  a 
petition  of  the  Interstate  Commerce  Com- 
mission to  compel  an  answer  to  certain 
questions  put  during  an  investigation  by 
the  Commission.    Affirmed. 

See  same  case  below,  167  Fed.  432. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  6.  Milbnm,  John  O. 
Spooner,  and  Robert  S.  Lovett  for  Harri- 


Messrs.  Walker  D.  Hines  and  Paul  D. 
Cravath  for  Kahn. 

Messrs.  Oordenio  A.  Severance,  Frank 
B.  Kellogg,  and  Henry  L.  Stimson  for  the 
(0  Interstate  Commerce  Commission. 

?  *  Mr.  Justice  Holmes  delivered  the  opinion 
•f  the  court: 

These  are  appeals;  on  the  one  side,  from 

an  order  of  the  circuit  court  directing  the 

appellants,  Harriman  and  Kahn,  to  answer 

^certain  questions  put  during  an  investiga- 

^[tion  by  the  Interstate  Commerce  Commis- 

*  sion,  and,  on  the  other,  from*a  denial  of  a 

like  order  as  to  two  other  questions,  answers 

to  which  the  Commission  had  required. 

In  November,  1906,  the  Interstate  Com- 
merce Commission,  of  its  own  motion,  and 
not  upon  complaint,  made  an  order  reciting 
the  authority  and  requirements  of  the  act  to 
regulate  commerce  (Feb.  4,  1887,  chap.  104, 
24  Stat,  at  L.  379,  U.  S.  Comp.  SUt.  1901, 
p.  3154),  and  proceeding  as  follows:  "And 
whereas  it  appears  to  the  Commission  that 
consolidations  and  combinations  of  carriers 
subject  to  the  act,  and  the  relations  now  and 
heretofore  existing  between  such  carriers,  in- 
eluding  community  of  interests  therein,  and 
the  practices  and  methods  of  such  carriers 
affecting  the  movement  of  interstate  com- 
merce, the  rates  received  and  facilities  fur- 
nished therefor,  should  be  made  the  subject 
of  investigation  by  the  Commission  to  the 
end  that  it  may  be  fully  informed  in  respect 
thereof,  and  to  the  further  end  that  it  may 
be  ascertained  whether  such  consolidations, 
combinations,  relations,  community  of  inter- 
ests, practices,  or  methods  result  in  viola- 
tions of  said  act  or  tend  to  defeat  its  pur- 
poses,— ^it  is  ordered  that  a  proceeding  of 
investigation  and  inquiry  into  and  concern- 
ing the  matters  above  stated  be,  and  the 
■ame  is  hereby,  instituted.''  A  time  and 
place  was  set  for  the  first  hearing,  and  the 
inquiry  thus  begun  was  continued  for  about 
tnro  months,  resulting  in  the  report  of  July, 
1907«  entitled  ''Conflolidatiolu  and  Combina- 


tions of  Carriers,"  etc.  12  Inters.  Com.  Rep. 
277. 

In  the  course  of  the  inquiry  the  appellant 
Harriman  was  called  by  the  Commission  and 
testified  as  a  witness.  At  the  time  of  the 
transactions  referred  to  he  was  a  director 
and  also  the  president  and  the  chairman  of 
the  executive  committee  of  the  Union  Pa- 
cific Railroad  Company.  The  relations  be- 
tween the  Union  Pacific  and  other  oonnecting 
roads,  parallel  or  not,  were  imder  investiga- 
tion and  are  set  forth  in  the  Commission's 
report.  It  is  enough  to  say  that  the  Union 
Padfio  Railroad  Company  is  incorporated 
under  the  laws  of  Utah,  and,  as  has  been 
asserted  and  assumed,  has  power  under  the 
state  laws  to  purchase  the  stock  of  othorS 
railroads, — a  power  that  it  has*exercised  on? 
a  large  scale.  Among  other  things,  it 
bought  103,401  shares  of  the  preferred 
stock  of  the  Chicago  &  Alton  Railway  Com- 
pany. These  shares  had  been  deposited  with 
bankers,  Kuhn,  Loeb,  ft  Company,  by  their 
owners,  under  an  agreement  authorizing  the 
bankers  to  sell  them  to  any  purchaser  at 
such  price  and  upon  such  terms  as  should  be 
approved  by  Messrs.  Stewart,  Mitchell,  and 
the  witness,  Harriman.  He  was  asked  wheth- 
er he  owned  any  of  the  stock  so  deposited, 
and  how  much,  if  any.  These  questions, 
under  the  advice  of  counsel,  he  declined  to 
answer. 

Next  he  was  asked  with  regard  to  stock 
of  the  Atchison,  Topeka,  &  Santa  F6  Rail- 
road Company,  bought  by  the  Oregon  Short 
Line  Railroad  Company,  another  Utah  cor- 
poration, the  stock  of  which  was  owned  by 
the  Union  Pacific,  whether  it  was  a  part  of 
the  stock  that  had  been  acquired  previously 
by  him  and  two  others,  and  whether  it  or 
any  part  of  it  was  owned  by  any  of  the 
three.  After  answering  the  first  question, 
"I  think  not,"  he  was  stopped  by  his  counsel 
and  refused  to  answer  further.  Again,  it 
appearing  that  the  Union  Pacific,  in  July, 
1906,  purchased  90,000  shares  of  Illinois 
Central  Railroad  stock  from  Messrs.  Rogers, 
Stillman,  and  the  witness,  he  was  asked 
whether  that  stock  was  acquired  by  a  pool 
of  the  three,  whether  it  was  acquired  with 
a  view  of  selling  it  to  the  Union  Pacific,  and 
whether  it  or  any  part  of  it  was  bought  at 
a  much  lower  price  than  $175  a  share  with 
the  intent  just  mentioned.  These  questions 
the  witness  declined  to  answer.  It  appear- 
ing further  that  Kuhn,  Loeb,  ft  Company, 
who  were  the  fiscal  agents  of  the  Union 
Pacific,  had  sold  to  it  105,000  shares  of  the 
Illinois  Central  stock  on  the  same  date,  he 
was  asked  if  he  had  any  interest  in  these 
shares,  and  whether  they  were  acquired  by 
a  pool  for  the  purpose  of  selling  them  to 
the  Union  Pacific.  These  questions  the  wii- 
deoUned  to  answer.    Again,  it  appear- 
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ing  that  the  Union  Pacific  had  purchased 
stock  of  the  St  Joseph  &  Grand  Island 
Railroad  Company  from  the  witness  since 
the  last-mentioned  date,  he  was  asked  when 
Hhe  acquired  the  stock  and  what  he  paid  for 
•"it^  and  again  ^declined  to  answer.  Finally, 
after  it  had  been  shown  that  since  July, 
1906,  the  Union  Pacific  had  bought  a  large 
amount  of  New  York  Central  Railroad  stock, 
the  witness  was  asked  whether  any  of  the 
directors  of  the  Union  Pacific  were  inter- 
ested, directly  or  indirectly,  in  this  stock 
at  the  time  when  it  was  sold.  An  answer 
to  this  question  also  was  declined.  All 
these  refusals  to  answer  were  persisted  in 
after  a  direction  to  answer  from  the  Com- 
mission. The  circuit  court  ordered  them  to 
be  answered  and  Harriman  appealed. 

The  petition  of  the  Interstate  Conmieroe 
Commission  set  forth  two  other  questions 
which  the  witness  refused  to  answer,  and 
on  which  it  asked  the  order  of  the  circuit 
eourt.  One  was  a  general  one,  whether  he 
was  interested  in  any  stocks  bought  between 
the  19th  of  July  and  the  17th  of  August 
that  appreciated,  and  another,  more  specific, 
was  whether  he  or  any  director  bought  any 
Union  and  [or]  Southern  Pacific  in  anticipa- 
tion of  a  certain  diridend,  the  suggestion  be- 
ing that  announcement  of  the  dividend  was 
delayed  for  the  directors  to  profit  by  their 
secret  knowledge  and  that  they  did  so. 
With  regard  to  these  the  petition  was  de- 
nied, and  the  Interstate  Commerce  Commis- 
sion appealed. 

The  appellant  Kahn  was  a  member  of  the 
Ann  of  Kuhn,  Loeb,  &  Company.  He  also 
was  asked  whether  any  of  the  directors  of 
the  Union  Pacific  were  the  real  owners  of 
any  of  the  shares  of  the  Chicago  &  Alton 
Railroad  deposited,  as  has  been  stated,  with 
Kuhn,  Loeb,  &  Company,  and  sold  to  the 
Union  Pacific.  He  was  asked  further  in 
Tarious  forms  whether  the  before-mentioned 
106,000  shares  of  Illinois  Central  stock,  or 
any  part  of  them,  really  belonged  to  or  were 
held  for  any  of  the  directors  of  the  Union 
Pacific.  And  again,  whether,  at  the  same 
time  that  he  bought  these  shares,  he  bought 
for  Messrs.  Harriman,  Rogers,  and  Stillman 
the  stocks  they  sold  at  the  same  time  that 
he  sold  his.  Finally  he  was  asked  whether 
the  105,000  shares,  and  the  90,000  shares 
turned  in  by  Stillman  Rogers,  and  Harri- 
^man,  were  all  bought  through  his  instru- 
^mentality  for  a  pool  of  which  they  and  he 
•  were  members,  that* was  operating  in  nii- 
Bois  Central  stocks  for  some  months  before 
July,  1906.  All  these  questions  he  was  di- 
rected by  the  Commission  to  answer,  but 
lefoaed.  The  circuit  court  ordered  him  to 
moMwm,  and  he  appealed. 

ICaay  broad  questions  were  discussed  in 
Hit  ftignmsnt  before  xm,  bat  we  shall  eonfine 


ourselves  to  oomparatively  narrow  ground. 
The  contention  of  the  Commission  is  that 
it  may  make  any  investigation  that  it  deems 
proper,  not  merely  to  discover  any  facts 
tending  to  defeat  the  purposes  of  the  act  of 
February  4,  1887,  but  to  aid  it  in  recom- 
mending any  additional  legislation  relating 
to  the  regulation  of  commerce  that  it  may 
conceive  to  be  within  the  power  of  Congress 
to  enact;  and  that  in  such  an  investigation 
it  has  power,  with  the  aid  of  the  courts,  to 
require  any  witness  to  answer  any  question 
that  may  have  a  bearing  upon  any  part  of 
what  it  has  in  mind.  The  contention  neces- 
sarily takes  this  extreme  form,  because  this 
was  a  general  inquiry  started  by  the  Com- 
mission of  its  own  motion,  not  an  investiga- 
tion upon  complaint,  or  of  some  spedflo 
matter  that  might  be  made  the  object  of  a 
complaint.  To  answer  this  claim  it  will  be 
sufficient  to  construe  the  act  creating  the 
Commission,  upon  whieh  its  powers  depend. 

Before  taking  up  the  words  of  the  statute 
the  enormous  scope  of  the  power  asserted  for 
the  Commission  should  be  emphasized  and 
dwelt  upon.  The  legislation  that  the  Com- 
mission may  reconmiend  embraces,  according 
to  the  arguments  before  us,  anything  and 
everything  that  may  be  conceived  to  be  with- 
in the  power  of  Congress  to  regulate,  if  it 
relates  to  commerce  with  foreign  nations  or 
among  the  several  states.  And  the  result  of 
the  arguments  is  that  whatever  might  in- 
fiuence  the  mind  of  the  Commission  in  its 
recommendations  is  a  subject  upon  which  • 
it  may  summon  witnesses  before  it  and  re- 
quire them  to  disclose  any  facts,  no  matter 
how  private,  no  matter  what  their  tendency 
to  disgrace  the  person  whose  attendance  has 
been  compelled.  If  we  qualify  the  state- 
ment and  say  only  legitimately  influence 
the  mind  of  the  Commission  in  the  opinion  qq 
of  the  court  called  in  aid,  still  it  will  be^ 
seen^that  the  power,  if  it  exists,  is  unpar-* 
alleled  in  its  vague  extent.  Its  territorial 
sweep  also  should  be  noticed.  By  §  12  of 
the  act  of  1887,  the  Commission  has  author- 
ity to  require  the  attendance  of  witnesses 
"from  any  place  in  the  United  States,  at 
any  designated  place  of  hearing."  No  such 
unlimited  command  over  the  liberty  of  all 
citizens  ever  was  given,  so  far  as  we  know, 
in  constitutional  times,  to  any  commission 
or  court. 

How  far  Congress  could  legislate  on  the 
subject-matter  of  the  questions  put  to  the 
witnesses  was  one  of  the  subjects  of  dis- 
cussion, but  we  pass  it  by.  Whether  Congress 
itself  has  the  unlimited  power  claimed  by 
the  Commission,  we  also  leave  on  one  side. 
It  was  intimated  that  there  was  a  limit  in 
Interstate  Commerce  Commission  t.  Brim- 
son,  154  U.  6.  447,  478,  479,  88  L.  ed.  1047, 
1067,  1069»  4  Inters.  Com.  Bap.  646^  14  Sapii 
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Gt.  Rep.  1125.  Whether  it  could  delegate 
the  power,  if  it  poBsesses  it,  we  also  leave 
untouched,  beyond  remarking  that  bo  un- 
qualified a  delegation  would  present  the 
constitutional  difficulty  in  most  acute  form. 
It  is  enough  for  us  to  say  that  we  find  no 
attempt  to  make  such  a  delegation  any- 
where in  the  act. 

Whatever  may  be  the  power  of  Congress, 
it  did  not  attempt,  in  the  act  of  February  4, 
1887,  chap.  104,  24  Stat  at  L.  370,  U.  S. 
Comp.  Stat.  1901,  p.  3154,  to  do  more  than 
to  regulate  the  interstate  business  of  com- 
mon carriers,  and  the  primary  purpose  for 
which  the  Commission  was  established  was 
to  enforce  the  regulations  which  Congress 
had  imposed.  The  earlier  sections  of  the 
statute  require  that  charges  shall  be  rea- 
sonable, prohibit  discrimination  and  pooling 
of  freights,  require  the  publication  of  rates, 
and  so  forth,  in  well-known  provisions. 
Then,  by  |  11,  the  Interstate  Commerce 
Commission  is  created,  and  by  9  12,  as 
amended  by  later  acts,  the  Commission  has 
"authority  to  inquire  into  the  management 
of  the  business  of  all  common  carriers  sub- 
ject to  the  provisions  of  this  act,  and  shall 
keep  itself  informed  as  to  the  manner  and 
method  in  which  the  same  is  conducted,  and 
■hall  have  the  right  to  obtain  from  such 
common  carriers  full  and  complete  informa- 
tion necessary  to  enable  the  Commission  to 
perform  the  duties  and  carry  out  the  objects 
Sfor  which  it  was  created;  and  the  Com- 
•  Amission  is  hereby  authorized  and*required  to 
execute  and  enforce  the  provisions  of  this 
act."  District  attorneys  to  whom  the  Com- 
mission may  apply  are  to  institute  and 
prosecute  all  necessary  proceedings  for  the 
enforcement  of  the  act  and  for  the 
punishment  of  violations  of  it;  and 
"for  the  purposes  of  this  act  the  Com- 
mission shall  have  power  to  require,  by 
subpoena,  the  attendance  and  testimony  of 
witnesses  and  the  production  of  all  books, 
papers,  tariffs,  contracts,  agreements,  and 
documents  relating  to  any  matter  under 
investigation."  [26  Stat,  at  L.  743,  chap. 
128,  U.  S.  Comp.  Stat.  1901,  p.  8162.]  Then 
comes  the  provision  to  which  we  already 
liave  called  attention,  by  which  a  witness 
could  be  summoned  from  Maine  to  Texas, 
and  then  follow  clauses  for  enforcing  obe- 
dience to  the  subpcena  by  an  order  of  court 
and  for  taking  depositions,  which  do  not 
need  statement. 

The  Commission,  it  will  be  seen,  is  given 
power  to  require  the  testimony  of  witnesses 
"for  the  purposes  of  this  act."  The  argu- 
ment for  the  Commission  is  that  the  purposes 
€l  the  act  embrace  all  the  duties  that  the 
Mi  imposes  and  the  powers  that  it  gives 
ttie  Conmiission;  that  one  of  the  purposes 
k  that  the  Oommiwieii  sbaU  kaep  itMil  in-  * 


formed  as  to  the  manner  and  method  ift 
which  the  business  of  the  carriers  is  conduct- 
ed, as  required  by  9  12;  that  another  ia 
that  it  shall  recommend  additional  legisla- 
tion under  §  21,  to  which  we  shall  refer 
again,  and  that  for  either  of  these  general 
objects  it  may  call  on  the  courts  to  require 
anyone  whom  it  may  point  out  to  attend 
and  testify  if  he  would  avoid  the  penalties 
for  contempt. 

We  are  of  opinion,  on  the  contrary,  that 
the  purposes  of  the  act  for  which  the  Com- 
mission may  exact  evidence  embrace  only 
complaints  for  violation  of  the  act,  and  in- 
vestigations by  the  Commission  upon  mat- 
ters that  might  have  been  made  the  object 
of  the  complaint.  As  we  already  have  im- 
plied, the  main  purpose  of  the  act  was  to 
regulate  the  interstate  business  of  carriers* 
and  the  secondary  purpose,  that  for  which 
the  Commission  was  established,  was  to  en- 
force the  regulations  enacted.  These,  in  our 
opinion,  are  the  purposes  referred  to;  in 
other  words,  the  power  to  require  testimony 
is  limited,  as  it  usually  is  in  English-speak- 
ing countries,  at  least,  to  the  only  cases  e» 
where  the  sacrifice *of  privacy  is  necessary,*^ 
— those  where  the  investigations  concern  a 
specific  breach  of  the  law. 

That  this  is  the  true  view  appears,  wo 
think,  sufficiently  from  the  original  form  of 
S  14.  That  section  made  it  the  duty  of  the 
Commission,  "whenever  an  investigation 
shall  be  made,"  to  make  a  report  in  writing, 
which  was  to  "include  the  findings  of  fact 
upon  which  the  conclusions  of  the  Com- 
mission are  based,  together  with  its  recom- 
mendation as  to  what  reparation,  if  any, 
should  be  made  by  the  common  carrier  to 
any  party  or  parties  who  may  be  found  to 
have  been  injured;  and  such  findings  so 
made  shall  thereafter,  in  all  judicial  pro- 
ceedings, be  deemed  prima  facie  evidence 
as  to  each  and  every  fact  found."  As  this 
applied,  in  terms,  to  all  investigations,  it  is 
plain  that  at  that  time  there  was  no  thought 
of  allowing  witnesses  to  be  summoned  ex- 
cept in  connection  with  a  complaint  for  con- 
traventions of  the  act,  such  as  the  Com- 
mission was  directed  to  "investigate"  by 
S  13,  or  in  connection  with  an  inquiry  in-  . 
stituted  by  the  Commission,  authorized  by^ 
the  same  section,  "in  the  same  manner  and 
to  the  same  effect  as  though  complaint  had 
been  made."  Obviously  such  an  inquiry  ia 
limited  to  matters  that  might  have  been 
the  object  of  a  complaint. 

The  plain  limit  to  the  authority  to  in- 
stitute an  inquiry  given  by  S  13,  and  the 
duty  to  make  a  report  with  findings  of 
fitcts,  etc.,  in  the  section  next  following* 
with  hardly  a  word  between,  hang  together* 
and  show  the  purposes  for  which  it  was  in> 
tanded  that  witnetMs  ahonld  be  amnmonad*. 
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They  quite  exclude  the  inference  of  broader 
power  from  the  general  words  in  |  12,  aa 
to  inquiring  into  the  management  of  the 
busincM  of  common  carriers  subject  to  the 
prorisions  of  the  act,  the  Commission  keep- 
ing itself  informed,  etc  They  equally  ex- 
clude such  an  inference  from  §  21,  the  other 
section  on  which  most  reliance  is  placed. 
That,  as  it  now  stands,  requires  an  annual 
report,  containing  ''such  information  and 
data  collected  by  the  Commission  as  may  be 
oonsidered  of  value  in  the  determination  of 
^questions  connected  with  the  regulation  of 
Aeommeroe,  together  with  such  recommenda- 
•"tions  as  to  additional  legislation  ^relating 
thereto  as  the  Commission  may  deem  neces- 
sary." Act  of  March  2,  1889,  chap.  382, 
f  8.  25  Stat  at  L.  855,  862,  U.  8.  Comp. 
Stat  1901,  pp.  3158,  3170. 

It  is  true  that,  in  the  latest  amendment 
of  9  14,  findings  of  fact  are  required  only 
in  case  damages  are  awarded.  Act  of  June 
29,  1906,  chap.  3691,  |  3,  34  Stat  at  L. 
684,  689,  U.  S.  Comp.  Stat  Supp.  1907, 
pp.  892,  899.  But  there  is  no  change  suf- 
ficient to  affect  the  meaning  of  the  words 
in  S  12,  as  already  fixed.  If,  by  virtue  of 
f  21,  the  power  exists  to  summon  witnesses 
for  the  purpose  of  reconmiending  l^slation, 
we  hardly  see  why,  under  the  same  section, 
it  should  not  extend  to  summoning  them  for 
the  still  vaguer  reason  that  their  testimony 
might  furnish  data  considered  by  the  Com- 
mission of  value  in  the  determination  of 
questions  connected  with  the  regulation  of 
commerce.  If  we  did  not  think,  as  we  do, 
that  the  act  clearly  showed  that  the  power 
to  compel  the  attendance  of  witnesses  was 
to  be  exercised  only  in  connection  with  the 
quasi  judicial  duties  of  the  Commission, 
we  still  should  be  unable  to  suppose  that 
such  an  unprecedented  grant  was  to  be 
drawn  from  the  counsels  of  perfection  that 
have  been  quoted  from  §§  12  and  21.  We 
could  not  believe,  on  the  strength  of  other 
than  explicit  and  unmistakable  words,  that 
such  autocratic  power  was  given  for  any 
less  specific  object  of  inquiry  than  a  breach 
of  existing  law,  in  which,  and  in  which 
alone,  as  we  have  said,  there  is  any  need 
that  personal  matters  should  be  revealed. 

In  §§  15  and  16  are  further  provisions 
for  the  enforcement  of  the  act,  not  otherwise 
material  than  as  showing  the  main  purpose 
that  Congress  had  in  mind.  The  only  other 
section  that  is  thought  to  sustain  the  argu- 
ment for  the  Commission  is  |  20,  amended 
by  act  of  June  29,  1906,  chap.  3591,  S  7, 
84  SUt  at  L.  684,  593,  U.  S.  Comp.  Stat 
Supp.  1907,  pp.  892,  906.  This  authorises 
the  Conunission  to  require  annual  reports 
from  all  the  carriers  concerned,  with  details 
€f  what  is  to  be  ahown,  to  whieh  the  Com- 
i  flu^  add  in  oartain  partlenlart,  and 


further,  ''to  require  from  such  carriers  spe- 
cific answers  to  all  questions  upon  which  the 
Conunission  may  need  information."     The 
Commission  may  require  certain  other  re- 
ports, and  is  to  have  access  to  all  accounts^ 
records,  and  memoranda.    The  section  now^ 
deals  at  length  with  this  matter  and  how^ 
^accounts  shall  be  kept  and  the  like.     It* 
seems  to  us  plain  that  it  is  directed  solely 
to  accounts  and  returns,  and  is  imposing  a 
duty  on  the  conunon  carrier  only  from  whom 
the  returns  come. 

All  that  we  are  considering  is  the  power, 
under  the  act  to  regulate  eonunerce  and  its 
amendments,  to  extort  evidence  from  a  wit- 
ness by  compulsion.  What  reports  or  In- 
vestigations the  Commission  may  make 
without  that  aid,  but  with  the  help  of  such 
returns  or  special  reports  as  it  may  require 
from  the  carrier,  we  need  not  decide.  Upon 
the  point  before  us  we  should  infer  from 
the  later  action  of  Congress  with  regard  to 
its  resolution  of  March  7,  1906  (34  Stat 
at  L.  823),  directing  the  Conunission  to 
investigate  and  report  as  to  railroad  dis- 
crimination and  monopolies  in  coal  and  oil, 
that  it  took  the  same  view  that  we  do.  For 
it  thought  it  advisable  to  amend  that  reso- 
lution on  March  21  by  adding  a  section 
giving  the  Commission  the  same  power  it 
then  had  to  compel  the  attendance  of  wit- 
nesses in  the  investigation  ordered.  84 
Stat  at  L.  824.  The  mention  of  the  power 
then  possessed  obviously  is  intended  simply 
to  define  the  nature  and  extent  of  the  power 
by  reference  to  S  12  of  the  original  act 
The  passage  of  the  amendment  indicates 
that  without  it  the  power  would  be  wanting. 
The  case  is  not  affected  by  the  provision  of 
S  9  of  the  act  of  June  29,  1906,  chap.  3591, 
34  Stat  at  L.  696,  U.  S.  Comp.  Stat  Supp. 
1907,  p.  910,  extending  the  former  acts  re- 
lating to  the  attendance  of  witnesses  and 
the  compelling  of  testimony  to  "all  proceed- 
ings and  hearings  under  this  act."  If  we 
felt  more  hesitation  than  we  do,  we  still 
should  feel  bound  to  oonstrue  the  statute 
not  merely  so  as  to  sustain  its  constitution- 
ality, but  so  as  to  avoid  a  succession  of 
constitutional  doubts,  so  far  as  candor  per- 
mits. Knights  Templars'  &  M.  Life  Indem- 
nity Co.  V.  Jarman,  187  U.  S.  197,  205,  47 
L.  ed.  139,  145,  23  Sup.  Ct  Rep.  108. 

Order  in  316  and  316  reversed. 

Order  in  317  affirmed. 

Petition  denied. 

eft 
ei 

*Mr.  Justice  Moody,  not  having  been  prea-** 

ent  at  the  argument,  took  no  part  in  the 

decision. 


Mr.  Justice  Day,  dissenting: 
I   am  eonstrained  to  dissent  from 
opinion  of  the  court  in  this  ease.    It  si 


tiie 


120 


29  SUPKEMB  CX)XJBT  REPORTER. 


Ooi.  Tbx, 


to  me  that  too  narrow  a  construction  has 
been  given  to  the  act  of  Ck>ngre88  oonferring 
power  upon  the  Interstate  Commerce  Ck>m- 
mission  to  conduct  InvestigationB  into  the 
affairs  of  corporations  engaged  in  interstate 
commerce. 

The  court,  in  the  prevailing  opinion,  has 
not  placed  its  decision  upon  the  want  of 
power  in  Congress  to  legislate  concerning 
the  subject-matter  of  investigation  in  this 
case.  The  decision  is  based  wholly  upon 
the  construction  of  the  act  of  Congress; 
and,  as  I  am  unable  to  concur  in  the  view 
taken  in  the  opinion,  I  will  state  the 
grounds  upon  which  my  dissent  rests. 

The  reports  of  committees  which  accom- 
panied the  enactment  of  the  interstate  com- 
merce law  in  its  original  form  show  that 
importance  was  attached  to  the  power  con- 
ferred upon  the  Commission  to  make  inves- 
tigation as  well  as  to  make  orders  relating 
to  specific  complaints  as  to  practices  affect- 
ing the  conduct  of  interstate  commerce  and 
the  instrumentalities  by  which  the  same  is 
carried  on.  It  was  to  have  a  power  of  in- 
vestigation, such  as  had  been  conferred  upon 
similar  bodies  in  the  states  and  in  the  Eng- 
lish acts  regulating  the  subject,  with  a 
view  to  eliciting  information  important  to 
be  had,  in  order  to  lay  the  basis  for  intel- 
ligent and  efficient  action  in  the  legislative 
branch  of  the  government  to  which  the  Con- 
stitution has  delegated  power  to  regulate 
commerce  among  the  states  and  with  foreign 
nations. 

In  speaking  of  this  power.  Judge  Cooley, 
the  eminent  chaiiman  of  the  Commission, 
in  its  first  annual  report,  said: 

"This  is  a  very  important  provision,  and 
the  Commission  will  no  doubt  have  frequent 
occasion  to  take  action  under  it.  It  will 
not  hesitate  to  do  so  in  any  case  in  which 
a  mischief  of  public  importance  is  thought 
to  exist,  and  which  is  not  likely  to  be 
^brought  to  its  attention  on  complaint  of  a 
§  private  prosecutor." 

•  *In  numerous  instances  investigations  have 
been  conducted  by  the  Commission  having 
in  view  the  exercise  of  its  authority  to 
afford  infonnation  as  to  the  manner  and 
methods  in  which  corporations  engaged  in 
interstate  commerce  are  conducting  their 
business.  These  investigations  have  been 
undertaken  upon  the  initiative  of  the  Com- 
mission; witnesses  have  been  subpoenaed; 
and  testimony  has  been  taken  without  ob- 
jection from  those  interested  that  the  power 
of  the  Commission  conferred  by  the  acts  of 
Congress  had  been  exceeded.  While  these 
considerations  are  not  determinative  of  the 
extent  of  the  powers  conferred  in  the  act, 
they  are  suggestive  of  the  practical  con- 
•tmetion  which  thoM  interested  have  put 
vponit 


The  act  itself  makes  provision  for  two 
kinds  of  investigation, — ^the  one  under  §  12, 
upon  the  initiative  of  the  Commission  with- 
out written  complaint;  the  other  under  S  13, 
where  investigation  and  orders  are  made 
upon  complaint. 

We  are  concerned  in  this  case  with  an 
investigation  undertaken  upon  the  initiative 
of  the  Commission  imder  §  12  of  the  act. 
That  section,  so  far  as  pertinent,  provides: 

'TThat  the  Commission  hereby  created 
shall  have  authority  to  inquire  into  the 
management  of  the  business  of  all  common 
carriers  subject  to  the  provisions  of  this 
act,  and  shall  keep  itself  informed  as  to  the 
manner  and  method  in  which  the  same  is 
conducted,  and  shall  have  the  right  to  ob- 
tain from  such  common  carriers  full  and 
complete  information  necessary  to  enable 
the  Commission  to  perform  the  duties  and 
carry  out  the  objects  for  which  it  was 
created;  and  the  Conmiission  is  hereby  au- 
thorized and  required  to  execute  and  enforce 
the  provisions  of  this  act;  and,  upon  the 
request  of  the  Commission,  it  shall  be  the 
duty  of  any  district  attorney  of  the  United 
States  to  whom  the  Commission  may  apply 
to  institute  in  the  proper  court  and  to 
prosecute  under  the  direction  of  the  Attor- 
ney General  of  the  United  States  all  neces- 
sary proceedings  for  the  enforcement  of  the 
provisions  of  this  act  and  for  the  punish- 
ment of  all  violations  thereof;  and  the  costs 
and  expenses  of  such  prosecution  shall  be 
paid  out  of  the  appropriation  for  the  ex-e^ 
penses^of  the  courts  of  the  United  States;? 
and,  for  the  purposes  of  this  act,  the  Com- 
mission shall  have  power  to  require,  by 
subpoma,  the  attendance  and  testimony  of 
witnesses  and  the  production  of  all  books, 
papers,  tariffs,  contracts,  agreements,  and 
documents  relating  to  any  matter  under  in- 
vestigation. 

"Such  attendance  of  witnesses,  and  the 
production  of  such  documentary  evidence, 
may  be  required  from  any  place  in  the 
United  States,  at  any  designated  place  of 
hearing.  And,  in  case  of  disobedience  to  a 
subpoena,  the  Commission,  or  any  party  to 
a  proceeding  before  the  Commission,  may 
invoke  the  aid  of  any  court  of  the  United 
States  in  requiring  the  attendance  and  tes- 
timony of  witnesses  and  the  production  of 
books,  papers,  and  docxmients  under  the  pro- 
visions of  this  section."  [As  amended  by 
act  of  Feb.  10,  1891,  26  Stat,  at  L.  743, 
chap.  128,  U.  S.  Comp.  Stat.  1901,  p.  3162.] 

The  plain  reading  of  this  section  is  that, 
for  the  purposes  of  the  act,  the  CommissicHi 
shall  have  power  to  require,  by  subpoena, 
the  attendance  and  testimony  of  witnesses, 
and  the  production  of  books,  papers,  con- 
tracts, tariffs,  agreements,  and  documents 
relating  to  any  matter  under  investigatioiw 
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Notwithstanding  the  broad  language  used 
by  Congress,  it  is  now  held  that  the  power 
of  the  Commission  to  require  testimony  em- 
braces only  subjects  stated  in  complaints 
for  the  Tiolation  of  the  act,  or  investigations 
by  the  Commission  upon  matters  which 
might  have  been  the  lubject  of  complaint. 
I  am  unable  to  follow  the  reasoning  which 
thus  cuts  down  the  expressed  words  of  the 
met,  which  enables  the  Commission  to  re- 
quire testimony  for  all  purposes  of  the  act. 
The  complaints  under  the  act  may  relate 
to  unreasonable  rates,  to  discriminating 
practices,  to  the  management  of  the  affairs 
ol  the  carrier  as  involved  in  or  connected 
with  the  conduct  of  interstate  commerce, 
to  the  relations  of  interstate  carriers  with 
each  other,  and  the  like  matters,  directly 
affecting  corporations  and  individuals  en- 
gaged in  interstate  commerce.  These  things 
are  within  the  purposes  of  the  act,  but  no 
more  so,  in  my  judgment,  than  the  declared 
purpose  of  the  act  to  endow  the  Commission 
with  investigating  powers,  having  in  view 
Sthe  ascertainment  of  the  manner  in  which 
^interstate  commerce  business  ia*conducted 
and  managed,  with  a  view  to  intelligent 
aetion  upon  these  important  subjects. 

For  the  purposes  of  the  act  this  power  to 
fequire  the  attendance  of  witnesses  and  the 
production  of  books,  papers,  tariffs,  con- 
tracts, etc.,  relating  to  any  matter  under 
Investigation,  is  specifically  conferred  by 
Congress.  To  make  the  act  read  that  the 
power  shall  be  conferred  only  for  the  pur- 
poses of  laying  the  ground  for  redress  of 
tpecific  complaints,  or  things  which  might 
be  the  subject-matter  of  complaints,  nar- 
rows its  provisions  from  the  broad  power 
eonferred  in  the  language  used  by  Congress 
to  powers  limited  to  the  execution  of  only 
a  part  of  the  act.  It  seems  to  me  that  the 
restricted  construction  given  in  the  opinion 
has  the  effect  to  entirely  reform  the  act 
'Of  Congress,  substituting  for  it,  by  judicial 
construction,  a  much  narrower  act  than 
Congress  intended  to  pass,  and  did,  in  fact, 


In  f  12,  which  requires  the  district  at- 
torneys under  the  direction  of  the  Attorney 
Oeneral  to  take  all  necessary  proceedings 
for  the  enforcement  of  the  act,  and  em- 
powers the  Commission,  for  the  purposes  of 
the  act,  to  issue  subposnas  and  require  the 
production  of  books,  papers,  etc.,  there  is  in 
terms  conferred,  as  the  basis  of  this  judicial 
aetion  and  this  power  to  summon  witnesses, 
authority  to  inquire  into  the  management 
<if  the  business  of  corporations  subject  to 
the  provisions  of  the  act,  in  order  that  the 
Commission  may  keep  itself  informed  as  to 
the  manner  and  methods  in  which  the  same 
li  'xmducted,  and  to  obtain  from  common 
Mtfrien  thus  engaged  full  and  eomplete  in- 


formation to  enable  the  Commission  to  pro- 
vent  bad  practices  and  to  perform  the  duties 
and  carry  out  the  objects  for  which  it  was 
created. 

Nor  are  the  purposes  of  the  act  for  which 
the  power  to  subpoena  witnesses,  require  ths 
production  of  books,  papers,  etc.,  alone  de- 
fined in  9  12.  In  S  20  of  the  act,  in  order 
to  enable  the  Commission  to  make  its  re- 
ports, it  is  authorized  to  require  from  com* 
mon  carriers  specific  answers  upon  all  ques-^ 
tions  upon  which  the  Commission  may  need^ 
information,  such  reports  to*contain  a  show-* 
ing  of  the  amount  of  the  capital  stock,  the 
amount  paid  therefor,  the  manner  of  pay« 
ment  for  the  same,  etc.,  and  S  21  of  the  act 
requires  the  Commission  to  make  an  annual 
report  which  shall  contain  such  information 
and  data  collected  by  the  Commission  as 
may  be  considered  of  value  in  the  determi- 
nation of  questions  concerning  the  regulation 
of  commerce,  together  with  such  recom- 
mendation as  to  additional  l^slation  re- 
lating thereto  as  the  Commission  may  deem 
necessary.  These  things  are  "purposes  of 
the  act"  no  less  than  the  hearing  of  com- 
plaints and  making  orders  touching  the 
same.  For  all  these  purposes  §  12  conferred 
the  power  which  was  sought  to  be  exercised 
in  this  case.  That  inquiries  might  take  a 
wide  range  is  shown  in  the  acts  of  Congress 
giving  immunity  to  persons  required  to  tes- 
tify, and  providing  that  no  person  shall  be 
excused  from  attendance  and  testifying,  or 
from  producing  books,  papers,  etc.,  before 
the  Interstate  Commeroe  Commission  for 
the  reason  that  his  answers  or  the  produc- 
tion of  such  testimony  may  tend  to  crimi- 
nate him,  and  granting  immunity  from  pros- 
ecution because  of  such  compulsory  testi- 
mony. 

The  function  of  investigation  which  Con- 
gress has  conferred  upon  the  Interstate 
Commerce  Commission  is  one  of  great  im- 
portance; and  while,  of  course,  it  can  only 
be  exercised  within  the  constitutional  lim- 
itations which  protect  the  individual  from 
unreasonable  searches  and  seizures  and  un- 
constitutional invasions  of  liberty,  the  act 
should  not  be  construed  so  narrowly  as  to 
defeat  its  purposes. 

In  the  case  of  Interstate  Commerce  Com- 
mission V.  Brimson,  154  U.  S.  447,  474,  38 
L.  ed.  1047,  1056,  4  Inters.  Com.  Rep.  545, 
14  Sup.  Ct.  Rep.  1125,  this  court  hM  under 
consideration  the  provisions  of  {  12,  author- 
izing the  Interstate  Commerce  Commission 
to  conduct  an  investigation  upon  its  own 
motion,  and  in  that  case  this  court  said: 

"An  adjudication  that  Congress  could  not 
establish  an  administrative  body  with  au- 
thority to  investigate  the  subject  of  inter- 
state commerce,  and  with  power  to  call 
witnesses  before  it,  and  to  require  the  pio* 
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7diietlon  of  books,  doomnenta,  and* papers 
Bslating  to  that  subject,  woidd  go  far  to- 
wards defeating  the  object  for  which  the 
people  of  the  United  States  placed  commerce 
among  the  states  under  national  control.  All 
must  reopgnize  the  fact  that  the  full  infor- 
mation necessary  as  a  basis  of  intelligent 
legislation  by  Congress  from  time  to  time 
upcm  the  subject  of  interstate  commerce  can- 
not be  obtained,  nor  can  the  rules  established 
for  the  regulation  of  such  commerce  be  effi- 
ciently enforced,  otherwise  than  through  the 
instrumentality  of  an  administrattve  body 
representing  the  whole  country,  alvrays 
watchful  of  the  general  interests,  and 
charged  with  the  duty  not  only  of  obtaining 
the  required  information,  but  of  compelling, 
by  all  lawful  methods,  obedience  to  such 
rules." 

And  in  Interstate  Commerce  Commission 
T.  Cincinnati,  N.  0.  &  T.  P.  R.  Co.  167 
U.  S.  506,  42  L.  ed.  256,  17  Sup.  Ct  Rep. 
806,  this  court  said: 

''It  [the  Commission]  is  charged  with  the 
general  duty  of  inquiring  as  to  the  manage- 
ment of  the  business  of  railroad  companies, 
and  to  keep  itself  infonned  as  to  the  manner 
in  which  the  same  is  conducted,  and  has  the 
right  to  compel  complete  and  full  informa- 
tion as  to  the  manner  in  which  such  carriers 
are  transacting  their  business.'* 

In  the  case  of  Texas  &  P.  R.  Co.  t.  Abilene 
Cotton  Oil  Co.  204  U.  S.,  at  page  438,  51 
L.  ed.  at  page  658,  27  Sup.  Ct.  Rep.  at 
page  864,  this  court  said: 

''The  Commission  was  endowed  with  ple- 
nary administrative  power  to  supervise  the 
eonduct  of  carriers,  to  investigate  their  af- 
fairs, their  accounts,  and  their  methods  of 
dealing,  and  generally  to  enforce  the  pro- 
visions of  the  act.** 

In  the  case  last  cited  it  was  held  that  a 
rate  filed  with  the  Interstate  Commerce 
Commission  could  only  be  attacked  for  un- 
reasonableness by  a  proceeding  before  the 
Commission,  with  a  direct  view  to  a  change 
in  the  rate.  The  power  thus  invested  in 
the  CoDunission,  no  less  than  the  power 
conferred  in  this  case,  ajBTected  shippers  from 
Maine  to  Texas,  and  required  a  shipper 
making  complaint  against  a  common  carrier 
for  carriage  in  a  remote  part  of  the  country 
to  obtain  redress  for  unreasonable  rates  only 
by  a  proceeding  before  the  Interstate  Com- 
et merce^Commission,  which  ordinarily  sits  in 
?the  capitol  at  *  Washington.  Legislative 
power  vested  in  Congress  over  interstate 
commerce  embraced  the  whole  country;  and 
while  it  may  be  extremely  inconvenient  to 
compel  the  attendance  of  witnesses  and  the 
production  of  the  papers,  etc,  throughout 
a  domain  so  large  as  ours,  that  considera- 
tbm  does  not  detraet  from  the  power  of 
i  over  the  subject-matter. 


Assuming,  for  the  purposes  of  this  ease 
and  the  construction  of  the  statute,  that  the 
relations  of  directors  in  a  corporation  en- 
gaged in  interstate  commerce  to  the  sales 
of  stock  to  such  corporation  may  be  the 
subject  of  inquiry  when  Congress  confers 
such  power  upon  the  Commission,  I  think 
that  in  this  act  Congress  has  conferred  such 
power.  If  such  is  the  proper  construction 
of  the  act,  it  follows  that  the  Conmiission 
had  a  right  to  propound  the  questions  which 
the  circuit  court  directed  to  be  answered. 
In  my  view  the  judgment  of  the  circuit 
court  should  be  affirmed. 

Mr.  Justice  Harlan  and  Mr.  Justice  Mo 
Kenna  concur  in  this  dissent. 

Mr.  Justice  Harlan  also  dissents  in  NoJ 
317. 

(211  U.  8.  429> 
CLINTON  J.  HUTCHINS,  Trustee,  Appt^ 

V. 

WILLIAM  W.  BIERCE,  LIMITED,  a  Cor- 
poration. 

Coxmn  (I  887*)— Appeai.  —  PiKAi.  Judo- 

ICElfT. 

There  is  no  final  judgment  below  to  sus- 
tain an  appeal  to  the  Federal  Supreme 
Court  from  the  supreme  court  of  the  ter- 
ritory of  Hawaii  in  a  case  in  which  the  lat- 
ter court  has  pursued  the  usual  course 
upon  exceptions,  and  has  not  entered  or  di- 
rected a  judgment. 

[Bd.  Note.— For  other  eases,  see  Courts,  Dee. 
Dig.  f  197.^ 

[No.  447.] 

Argued  November  9,  10,  1908. 
cember  14,  1908. 


Decided  D»- 


APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Hawaii  to  review  the  ac- 
tion of  that  court  in  overruling  exceptions 
from  the  Circuit  Court  of  the  First  Circuit 
in  that  territory  in  an  action  of  replevin 
which  resulted  in  a  judgment  in  favor  of 
plaintiff.  Dismissed  for  lack  of  final  judg- 
ment. 

See  same  ease  below,  18  Haw.  511. 

The  facts  are  stated  in  the  opinion. 

Messrs.  David  L.  Withington,  Aldis 
B.  Browne,  W.  R.  Castle,  Alexander  Brit- 
ton,  and  J.  W.  Cathcart  for  appellant. 

Messrs.  Charles  H.  Aldrich,  Henry  8. 
McAuley,  and  Henry  W.  Prouty  for  ap- 
pellee. ^ 

CO 

*Mr.  Justice  Holmes  delivered  the  opin-* 
ion  of  the  court: 

This  case  has  been  before  this  court  once 
already.  205  U.  8.  340,  51  L.  ed.  828,  27 
Sup.  Ci.  Rep.  624.  It  was  an  action  of 
leplevin  and  was  tried  by  a  Ju^  witbonl 


*For  other  cases  see  same  topic  ft  8  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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a  jury.  The  judge  found  that  the  allega 
tione  of  the  complaint  were  proved,  and  that 
the  plaintiff,  William  W.  Bierce,  Limited, 
was  entitled  to  reeoTer.  He  also  made  a 
series  of  findings  in  detail,  establishing  the 
plaintiff's  case  and  excluding  certain  de- 
fenses. These  findings  were  excepted  te  on 
▼arious  grounds;  among  others,  that  they 
were  not  warranted  by  the  evidence;  and 
the  whole  evidence  was  attached  to  the  bill 
of  exceptions.  Two  of  the  findings  were  that 
the  plaintiff  had  not  waived  a  condition 
precedent  to  the  passing  of  title  to  the  prop- 
erty replevied,  and  that  it  had  not  elected 
against  its  right  to  bring  this  action.  The 
ease  went  to  the  supreme  court  of  Hawaii 
on  the  exceptions,  and  there,  of  course,  the 
question  was  whether  it  appeared,  as  mat- 
ter of  law,  that  the  finding  for  the  plaintiff 
and  the  judgment  rendered  upon  it  were 
imwarranted.  The  supreme  court  held  that 
an  election  appeared  as  matter  of  law,  sus- 
tained the  exceptions,  and  made  the  usual 
order  sending  the  case  back  for  further  pro- 
ceedings in  the  lower  court;  but  afterwards, 
on  the  plaintiff's  motion,  coupled  with  an 
affidavit  that  it  would  have  no  more  evi- 
dence to  offer  at  a  second  trial,  it  ordered 
Judgment  for  the  defendant.  Thereupon 
the  plaintiff  brought  the  case  here.  It  was 
held  that  the  error  relied  on  was  not  made 
oat  against  the  findings  of  the  trial  court, 
and  the  judgment  of  the  supreme  court  of 
the  territory  was  reversed, 
flo  In  the  discussion  here  it  was  assimied 
?that  the  supreme*court  of  the  territory  had 
power  under  the  local  procedure  to  order 
Judgment  as  it  did,  and  so  to  lay  a  founda- 
tion for  the  appeal.  But  the  difficulties 
incident  to  such  a  course  in  cases  subject 
to  appeal  are  made  manifest  by  this  case. 
If  the  supreme  court  had  the  power  to  order 
Judgment,  obviously  the  scope  of  its  inquiry 
before  rendering  judgment  was  not  enlarged 
by  the  subsequent  appeal  or  by  the  liability 
to  it.  When  it  rendered  judgment  it  was 
eonfined  to  the  questions  of  law  presented 
by  the  bill  of  exceptions  and  the  record. 
Logically,  on  appeal  in  such  a  case  this 
oourt  would  be  confined  in  the  same  way. 
At  the  broadest,  the  only  questions  would  be 
whether  it  appeared  from  the  record,  as 
matter  of  law,  that  the  judgment  for  the  de- 
fendant ordered  by  the  supreme  court,  or  the 
Judgment  for  the  plaintiff  in  the  court  of 
first  instance,  or  both  of  them,  were  wrong. 
It  would  be  anomalous  if  the  supreme  court 
eould  make  the  statement  of  facts  which  is 
contemplated  by  the  statutes  and  which  it 
was  said  in  our  former  opinion  should  have 
been  made,  in  such  form  as  to  open  ques- 
tions on  which  the  supreme  court  itself  had 
iMd  no  power  to  pass  before  entering  judg- 
Hunt,  and  so  to  present  to  this  court 
grsumds   lor   decision   which   the    supreme 


court  of  Hawaii  oould  not  have  taken  into 
account  On  the  other  hand,  a  statement 
that  should  present  the  questions  passed  up- 
on and  no  more  would  simply  have  presented 
the  record,  even  if  possibly  somewhat 
abridged,  or  modified  by  concessions  oi 
which  there  was  some  traoe  in  the  opinion 
of  the  court.  So  not  unnaturally,  at  the 
subsequent  stage,  the  supreme  court  found 
itself  a  little  perplexed. 

Whatever  might  have  been  open,  in  our 
former  decision  the  only  question  actually 
dealt  with  was  whether  the  judgment  of  the 
supreme  court  could  be  sustained.  There 
were  some  subordinate  exceptions  to  the  ad- 
mission of  evidence  and  the  allowance  of  an 
amendment  that  were  not  considered  here. 
When  the  case  went  back  these  were  taken 
up  and  overruled  by  the  supreme  court. 
It  then  made  a  statement  of  facts  in  defer-  .^ 
enee  to  what  was  said  in  our  decision,  and^ 
the  defendant  ^appealed  to  this  court.  But** 
this  time  the  supreme  court  did  not  order 
Judgment,  and  it  may  be  that,  in  its  present 
opinion,  the  former  Judgment  was  unwar- 
ranted in  point  of  procedure.  Meheula  t. 
Pioneer  Mill  Co.  17  Haw.  01.  It  is  unneces- 
sary to  consider  whether  our  former  decision 
left  anything  open,  in  view  of  the  technical 
•cope  of  the  appeal  on  the  one  side  and  the 
limited  inquiry  to  which  our  attention  was 
directed  on  the  other.  The  statement  of 
facts  cannot  affect  that  question,  nor  can 
it  affect  the  defendant's  right  to  be  here. 
It  is  enough  that  the  supreme  court  of 
Hawaii  has  pursued  the  usual  course  upon 
exceptions,  and  has  not  entered  or  directed  a 
Judgment  Therefore,  as  was  decided  a  few 
days  ago,  in  Cotton  v.  Hawaii  [211  U.  a 
162,  53  L.  ed.  — ,29  Sup.  Ct  Rep.  851,  «» 
appeal  does  not  lie. 
Appeal  dismissed. 


(211  U.  B.  870) 
UNITED  STATES,  Plff.  in  Err., 

T. 

F.  W.  KEITEL,  Arie  Keitd,  Frank  P.  Fay, 
et  aL 

Courts  (§  885*)  — Appeal  iw   CRnoNAii 
CASE—RaviKw  ov  Behaut  of  Govebn- 

ICSlfT. 

1.  Jurisdiction  of  the  Federal  Supreme 
Court  of  a  writ  of  error  sued  out  under  tho 
act  of  March  2,  1007  (34  SUt.  at  L.  1246, 
chap.  2564,  U.  S.  Comp.  Stat.  Supp.  1907,  p. 
200),  to  review  a  iudgment  of  a  Federal 
district  court  quashing  an  indictment  for  m 
conspiracy  illegally  to  acquire  coal  lands 
from  the  United  States,  because  of  the  opin- 
ion that  the  Federal  statute  did  not  prohibit 
the  acts  complained  of,  cannot  be  success- 
fully challenged  on  the  theoiy  that  tha 
indictment,  and  not  the  statute,  was  oos- 
strued. 

rEd.  Note.— For  other  cases,  see  Oourts,  Dee. 
Dig.  (  tS.*l 
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Courts  (8  385*)  — Appeal  in  Chtmtwal 
Case— Review  ow  Behalf  of  Goverw- 

ICENT. 

2.  Interpretation  as  well  as  eonstino- 
tlon  of  the  statute,  conceding  an  abstract 
distinction  between  these  two  terms,  is  com- 
prehended by  the  provision  of  the  act  of 
March  2,  1907,  authorizing  a  writ  of  error 
on  behalf  of  the  government  from  the  Fed- 
eral Supreme  Court  to  review  a  judgment 
of  a  district  or  circuit  court,  quashing  an 
indictment,  when  based  upon  the  construc- 
tion of  the  statute  upon  which  the  indict- 
ment is  founded* 

[Ed.  Note.— For  other  caBoi,  see  Courts,  Deo. 
Dig.  (  885.*] 

Mines  awd  Minerals  (8  II*)— Entry  for 
Disqualified  Principal. 

3.  The  prohibition  against  more  than  one 
entry  of  coal  lands  by  the  same  person, 
which  is  made  by  U.  S.  Rev.  Stat  i  2350, 
U.  S.  Comp.  Stat  1901,  p.  1441,  prohibits 
ft  qualified  person  from  entering  such  lands 
apparently  for  himself,  but  in  fact  as  the 
agent  for  a  person  who  is  himself  disquali- 
fied because  he  has  already  purchased  the 
full  quantity  permitted  by  law. 

riSd.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  8  17:    Deo.  Dig.  8  IL*] 

CoNSPiRAOT  (8  83*)— To  Dkfbaud  United 
States. 

4.  A  conspiracy  to  obtain  title  to  coal 
lands  of  the  United  States,  in  clear  viola- 
tion of  the  prohibition  of  the  coaMand 
laws  against  making  more  than  one  entry, 
is  embraced  by  the  provision  of  U.  S.  Rev. 
Stat  S  6440,  U.  S.  Comp.  Stat  1901,  p. 
3676,  making  criminal  conspiracies  "to  de- 
fraud the  United  States  in  any  manner  or 
for  any  purpose.** 

[Ed.  Note.— For  other  eases,  see  Conspiracy, 
Dec.  Dig.  8  S8.*] 

Mines  and  Minerals  (8  8*)— Coal-Land 
Entry  — False  and  Fraudulent  Pa- 
pers. 

6.  Makinff  and  presenting  false,  fictitious, 
and  fraudulent  papers  in  connection  with 
an  entry  of  coal  lands  is  not  made  criminal 
by  U.  S.  Rev.  Stat  S  4746,  U.  S.  Comp. 
Stat  1901,  p.  3279,  as  amended  by  the  act 
of  July  7,  1898  (30  SUt  at  L.  718,  chap. 
678,  U.  S.  Comp.  Stat  1901,  p.  3279),  be- 
eause  such  amendatory  statute,  in  repeat- 
ing the  original  words,  "concerning  any 
claim  for  pension  or  payment  thereof,  or 
pertaining  to  any  other  matter  within  the 
jurisdiction  of  the  Commissioner  of  Pen- 
sions,'' adds  the  words  "or  of  the  Secretary 
of  the  Interior,"  since  such  section  as 
originally  enacted,  related  exclusively  to 
pension  or  bounty  land  claims,  and  every 
enumeration  or  description  of  new  acts  or 
papers,  in  addition  to  those  embraced  in 
the  section  prior  to  the  amendment,  alone 
ooncems  pension  or  bounty  land  claims. 

TEd.  Note.— For  other  casest  see  Mines  and 
Minerals,  Dec.  Dig.  8  8.*] 

Courts  (§  38r)*)— Appeal  by  Government 
IN  Criminal  Case— Scope  op  Review. 
6.  The  whole  case  is  not  open  to  review 
in  the  Supreme  Court  of  the  United  States 
on  the  writ  of  error  to  a  Federal  district 
or  circuit  court,  authorized  on  behalf  of  the 
government  in  criminal  cases  by  the  act  of 


March  2,  1907,  but  the  scope  of  review  ia 
limited  to  the  particular  decisions  enumer- 
ated in  that  statute. 

tBd.  Note.— For  other  eases,  see  Courts,  Deo. 
Dig.  8  386.«] 

[No.  286.] 

Argued  October  22,  23,  26,  1908.    Deddad 
December  14,  1908. 

r  ERROR  to  the  District  Court  of  the 
United  States  for  the  District  of  Colo- 
rado to  review  a  judgment  quashing  an  in- 
dictment for  a  conspiracy  illegally  to  obtain 
coal  lands  from  the  United  States.  Re- 
versed and  remanded  for  further  proceedings. 

See  same  case  below,  157  Fed.  396. 

The  facts  are  stated  in  the  opinion. 

Solicitor  General  Hoyt,  Attorney  Gen- 
eral Bonaparte,  and  Messrs.  Edwin  W. 
Lawrence  and  Ernest  Knaebel  for  plainti£f 
in  error. 

Messrs.  Edwin  H.  Park,  Frederick  N. 
Judson,  Tyson  S.  Dines,  and  John  F. 
Green  for  defendants  in  error.  ^ 

I* 
*  Mr.  Justice  White  delivered  the  opinion? 
of  the  court: 

The  United  States  prosecutes  this  writ  of 
error  upon  the  assumption  that  the  decision 
of  the  district  court  was  based  upon  an 
erroneous  construction  of  the  statutes  upon 
which    the    indictment    was    founded,  and 
therefore,  by  virtue  of  the  act  of  March  2, 
1907,  chap.  2564,  34  Stat,  at  L.  1240,  U.  S.p 
Comp.  Stat.  Supp.   1907,  p.  209,  the  right  JJ 
*obtained  to  review  the  decision  by  writ  of* 
error  direct  from  this  court. 

The  indictment  contained  two  counts. 
Without  quoting  them  fully,  it  suffices  to 
say,  for  the  purposes  of  the  questions  which 
we  are  called  upon  to  decide,  if  we  have 
authority  to  decide  them,  that  the  first 
count  charged  that  the  eleven  defendants 
illegally  conspired,  in  violation  of  $  5440, 
Rev.  Stet.  (U.  S.  Comp.  Stat.  1901,  p.  3676), 
with  certain  named  persons  and  others  un- 
known, to  illegally  obtain  the  title  of  cer- 
tain coal  lands  belonging  to  the  United 
States.  The  conspiracy  was  to  be  effected 
by  procuring  various  persons  as  agents  to 
enter  coal  lands  in  their  own  name,  osten- 
sibly for  their  own  benefit,  but  in  reality 
for  the  use  and  benefit  of  the  accused  and 
a  named  organization;  the  purchases  being 
made  by  the  agents  as  above  stated,  not 
with  their  own  money,  but  with  money  of 
the  accused  or  the  corporation,  and  under 
agreements  to  convey  the  title,  when  ac- 
quired, to  the  accused  or  to  the  corporation, 
thus  enabling  the  accused  and  the  corpora- 
tion to  obtain  coal  lands  belonging  to  the 
United  States  in  excess  of  the  quantity 
which  they  were  allowed  by  law  to  enter. 
Copious  averments  were  made  in  the  count 
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M  to  tli«  tue  of  alleged  falae,  fiotitioiu,  and 
iraudnlent  papen  in  making  the  entries  in 
fnestion,  which  papers,  as  filed  and  entries 
made,  had  for  their  objeet  and  purpose  to 
deceiye  the  land  officers  of  the  United  States, 
so  as  thereby  to  cause  them  to  allow  the 
entries  in  the  name  of  the  agents  on  the 
supposition  that  the  entries  were  for  the 
benefit  of  the  entrymen,  and  which  entries 
they  would  not  have  had  the  power  to  allow 
under  the  law,  and  would  not  have  allowed, 
bad  the  truth  been  disclosed.  The  second 
eount  charged  an  illegal  conspiracy  to  do 
acts  made  criminal  by  $  4746,  Rev.  Stat. 
(U.  S.  Comp.  Stat  1001,  p.  3270),  in  making 
and  presenting,  and  causing  to  be  made  and 
presented,  in  connection  with  the  entries  of 
eoal  land,  certain  false,  forged,  fictitious, 
«te.,  affidavits  and  papers. 

To  clear  the  approach  to  the  issues  to  be 
decided  we  bring  into  view  the  statutes  which 
must  be  passed  on.  Section  6440,  relating 
to  conspiracies,  was  amended  May  17,  1870 
S[21  Stat,  at  L.  4,  chap.  8,  U.  8.  Comp.  Stat. 
SPlOOl,  p.  3676],  by  •changing  the  penalties 
imposed  by  the  section  as  primarily  enacted. 
As  amended  this  section  is  as  follows: 

''Sec  5440.  If  two  or  more  persons  con- 
spire either  to  commit  any  offense  against 
the  United  States,  or  to  defraud  the  United 
States  in  any  manner  or  for  any  purpose, 
and  one  or  more  of  such  parties  do  any 
act  to  effect  the  object  of  the  conspiracy, 
all  the  parties  to  such  conspiracy  shall  be 
liable  to  a  penalty  of  not  more  than  ten 
thousand  dollars,  or  to  imprisonment  for 
not  more  than  two  years,  or  to  both  fine 
and  imprisonment,  in  the  discretion  of  the 
oourt" 

The  text  of  S8  2347,  2348,  2340,  and  2350 
(U.  S.  Comp.  Stat.  1001,  pp.  1440,  1441), 
which  provide  for  the  sale  of  coal  lands  be- 
longing to  the  United  States,  is  as  follows: 

^Sec.  2347.  Every  person  above  the  age 
of  twenty-one  years,  who  is  a  citizen  of  the 
United  States,  or  who  has  declared  his  in- 
tention to  become  such,  or  any  association 
of  persons  severally  qualified  as  above,  shall, 
upon  application  to  the  register  or  the 
proper  land  office,  have  the  right  to  enter, 
by  legal  subdivisions,  any  quantity  of  vacant 
ooal  lands  of  the  United  States  not  other- 
wise appropriated  or  reserved  by  competent 
authority,  not  exceeding  one  hundred  and 
sixty  acres  to  such  individual  person,  or 
three  hundred  and  twenty  acres  to  such 
association,  upon  payment  to  the  receiver 
•f  not  less  than  ten  dollars  per  acre  for 
■neh  lands,  where  the  same  shall  be  situated 
more  than  fifteen  miles  from  any  completed 
railroad,  and  not  less  than  twenty  dollars 
per  acre  for  such  lands  as  shall  be  within 
fifteen  miles  of  such  road. 

"See.  2348.  Any  person  or  association  of 


persons  severally  qualified,  as  above  pro- 
vided, who  have  opened  and  improved,  or 
shall  hereafter  open  and  improve,  any  eoal 
mine  or  mines  upon  the  public  lands,  and 
shall  be  in  actual  possession  of  the  same, 
shall  be  entitled  to  a  preference  right  of 
entry,  under  the  preceding  section,  of  the 
mines  so  opened  and  improved:  Provided, 
That  when  any  association  of  not  less  than 
four  persons,  severally  qualified  as  above 
provided,  shall  have  expended  not  less  than^ 
five  thousand  dollars  in  working  and  im-g 
^proving  any  such  mine  or  mines,  such  asso-* 
ciation  may  enter  not  exceeding  six  hun- 
dred and  forty  acres,  including  such  mining 
improvements. 

''Sec  2340.  All  claims  under  the  preceding 
section  must  be  presented  to  the  register 
of  the  proper  land  district  within  sixty 
days  after  the  date  of  actual  possession  and 
the  commencement  of  improvements  on  the 
land,  by  the  filing  of  a  declaratory  state- 
ment therefor;  but  when  the  township  plat 
is  not  on  file  at  the  date  of  such  improve- 
ment, filing  must  be  made  within  sixty  days 
from  the  receipt  of  such  plat  at  the  district 
office;  and  where  the  improvement  shall  have 
been  made  prior  to  the  expiration  of  three 
months  from  the  third  day  of  March,  eight- 
een  hundred  and  seventy-three,  sixty  days 
from  the  expiration  of  such  three  months 
shall  be  allowed  for  the  filing  of  a  declara- 
tory statement,  and  no  sale  under  the  pro- 
visions of  this  section  shall  be  allowed  until 
the  expiration  of  six  months  from  the  third 
day  of  March,  eighteen  hundred  and  seventy- 
three. 

''Sec.  2350.  The  three  preceding  sections 
shall  be  held  to  authorize  only  one  entry 
by  the  same  person  or  association  of  per- 
sons; and  no  association  of  persons  any 
member  of  which  shall  have  taken  the  bene- 
fit of  such  sections,  either  as  an  individual 
or  as  a  member  of  any  other  association, 
shall  enter  or  hold  any  other  lands  under 
the  provisions  thereof,  and  no  member  of 
any  association  which  shall  have  taken  the 
benefit  of  such  sections  shall  enter  or  hold 
any  other  lands  under  their  provisions ;  and 
all  persons  claiming  under  section  twenty- 
three  hundred  and  forty-eight  shall  be  re- 
quired to  prove  their  respective  rights  and 
pay  for  the  lands  filed  upon  within  one  year 
from  the  time  prescribed  for  filing  their  re- 
spective claims;  and  upon  failure  to  file  the 
proper  notice,  or  to  pay  for  the  land  within 
the  required  period,  the  same  shall  be  sub- 
ject to  entry  by  any  other  qualified  appli- 
cant." 

Section  2351  provides  for  conflicting 
claims  in  designated  cases,  and  thus  con* 
eludes:  ^ 

''The  Conmiissioner  of  the  General  LandJJ 
Office  is  authorized^to  issue  all  needful  rules* 
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and  regulationB  for  carrying  into  affeet  the 
proYisions  of  this  and  the  four  preceding 
Bectiona." 

Section  4746  of  the  Revised  Statatea,  em- 
braced in  the  title  'Tensions,"  was  amended 
by  the  act  of  July  7,  1808  (30  Stat,  at  L. 
718,  chap:  678,  U.  S.  Gomp.  SUt.  1901, 
p.  3279).  The  section,  as  amended,  ia  as 
follows,  the  amendments  which  the  law  of 
1898  enacted  being  printed  in  italics: 

"That  every  person  who  knowingly  or 
wilfully  make8  or  aide,  or  asaiatt  in  the 
making,  or  in  any  wise  procures  the  making 
or  presentation  of  any  false  or  fraudulent 
affidavit,  declaration,  certificate,  voucher,  or 
paper,  or  writing  purporting  to  be  euoh, 
concerning  any  claim  for  pension  or  pay- 
ment thereof,  or  pertaining  to  any  other 
matter  within  the  jurisdiction  of  the  Com- 
missioner of  Pensions  or  of  the  Secretary  of 
the  Interior,  or  who  knowingly  or  wilfully 
ma^es  or  oauaee  to  he  made,  or  aide  or 
aeeiata  in  the  making,  or  presents  or  causes 
to  be  presented  at  any  pension  agency  any 
power  of  attorney  or  other  paper  required 
as  a  voucher  in  drawing  a  pension,  which 
paper  bears  a  date  subsequent  to  that  upon 
which  it  was  actually  signed  or  acknowledged 
hy  the  pensioner,  and  every  person  before 
whom  any  declaration,  affidavit,  voucher,  or 
other  paper  or  writing  to  be  used  in  aid  of 
the  prosecution  of  any  claim  for  pension 
or  bounty  land  or  payment  thereof  pur- 
ports to  have  been  executed  who  shall  know- 
ingly  certify  that  the  declarant,  affiant,  or 
witness  named  in  such  declaration,  affidavit, 
voucher,  or  other  paper  or  writing  person- 
ally appeared  before  him  and  was  sworn 
thereto  or  acknowledged  the  execution  there- 
of,  when,  in  fact,  such  declarant,  affiant,  or 
witness  did  not  personally  appear  before 
him  or  was  not  sworn  thereto  or  did  not 
acknowledge  the  execution  thereof,  shall  be 
punished  by  a  fine  not  exceeding  Ave  hun- 
dred dollars  or  by  imprisonment  for  a  term 
of  not  more  than  five  years." 

On  behalf  of  the  various  defendants  mo- 
tions to  quash  the  indictment  were  filed, 
which  the  court  granted.  The  grounds  of 
demurrer  were  substantially  the  same,  many 
being  addressed  to  technical  attacks  upon 
CO  the  sufficiency  of  the  indictment;  but  in 
?each  of  the  motions  the  validity  of  the* in- 
dictment was  assailed  upon  the  ground  that 
neither  count  stated  an  ofiense  within  the 
statutes  when  properly  understood. 

The  court,  in  the  reasons  given  by  it  for 
granting  the  motions  to  quash,  substantially 
held  as  follows: 

1st.  That  the  first  eount  related  exclu- 
sively to  cash  entries  of  coal  lands  under 
f  2347,  Rev.  Stat.  That  under  this  section 
BO  affidavits  or  papers  were  required  other 
than  tha  application  to  purchase,  and  there- 


fore that  all  the  allegationa  of  the  count 
respecting  false  and  fictitious  affidavits, 
papers,  etc.,  related  to  documents  required 
solely  by  the  rules  and  regulations  of  tha 
Land  Department,  which,  not  being  eacpresa- 
ly  authorized  by  the  statute,  could  not  form 
the  basis  of  a  criminal  conspiracy.  Tha 
papers  were  therefore  put  out  of  view. 

2d.  That  the  coal-land  statutes  did  not 
prohibit  one  who  was  qualified  to  enter  coal 
lands  from  making  a  cash  entry  of  such 
lands  in  his  own  name,  ostensibly  for  him- 
self,  but  really  for  the  benefit  of  another^ 
who  was  disqualified  to  directly  make  tha 
entry,  even  although  the  ostensible  entry- 
man,  in  making  the  purchase  in  his  own 
name,  was  really  acting  aa  the  agent  of 
the  disqualified  person,  paid  the  price  of 
the  land  with  the  money  of  such  disqualified 
person,  and  made  the  entry  under  an  obli- 
gation, on  the  completion  of  the  purchase 
from  the  United  States,  to  transfer  the  land 
to  such  disqualified  person. 

3d.  From  the  import  of  the  coal-land  stat- 
utes thus  announced  it  was  decided  that  a 
conspiracy  to  acquire  coal  lands  from  tha 
United  Statea  by  the  means  stated  waa  not 
a  violation  of  §  6440,  as  the  acts  alleged 
did  not  constitute  a  defrauding  of  tha  Unit- 
ed States  within  the  meaning  of  the  word 
"defraud"  as  used  in  the  second  clause  of 
the  section,  because  that  word  must  be  in- 
terpreted in  a  restricted  sense,  and  be  given 
only  its  assumed  common-law  aignificanoe, 
and  could  not  be  used  so  as  to  embrace  acta 
not  expressly  forbidden  by  law,  upon  tha 
theory  that  their  performance  was  contraiy 
to  a  public  policy  which  it  might  be  aa- 
sumed  caused  the  enactment  of  the  statutea.S 
*  4th.  It  waa  directly  held  that  the  eon-? 
elusions  just  stated  were  not  in  conflict  with 
a  previous  adjudication  of  this  court,  con- 
struing the  coal-land  laws,  as  the  decision 
had  been  rendered  in  a  civil  controversy, 
and  could  not  be  extended  and  carried  over 
so  as  to  control  the  construction  of  the  stat- 
ute in  a  criminal  prosecution,  thus  "spelling 
out"  a  crime  where  none  was  expressly  de- 
clared in  the  statute. 

6th.  As  to  the  second  count,  it  was  de- 
cided that  %  4740  embraced  only  affidavits, 
etc.,  relating  to  pension  and  bounty  land 
claims,  and  the  charge  of  a  conspiracy  to 
commit  a  crime  in  violation  of  the  section 
in  question  could  not  be  based  upon  allega- 
tions of  the  use  of  false  and  fictitious 
papers,  etc.,  in  connection  with  entriea  of 
coal  lands. 

At  the  threshold  our  jurisdiction  is  que^ 
tioned  because  it  is  asserted  the  case  does 
not  come  within  the  act  of  March  2,  1007. 
The  gToimds  of  this  contention  are  aa  fol- 
lows: 

First.  That  tha  coort  below  mardj  held 
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tlukt  th«  iMti  dwrged  in  the  indictment 
were  not  within  tlie  etatute,  and  therefore 
the  indietmenty  end  not  the  etatute,  was 
interpreted  or  oonetrued. 

Second.  Because,  in  any  erent,  the  court 
below  did  not  construe,  but  merely  inter- 
preted, the  statutes. 

As  to  the  first  ground,  we  dispose  of  it 
simply  by  saying  that  the  analysis  which 
we  have  hitherto  made  of  the  decision  of 
the  court  below  demonstrates  that  the  con- 
tention is  devoid  of  all  merit. 

In  support  of  the  second  ground,  it  is 
insisted  that  the  construction  of  a  statute 
is  one  thing  and  its  interpretation  another 
and  difTerent  thing.  That  abstractly  there 
may  be  a  difference  between  the  two  terms 
is  not  denied  in  argument  by  the  United 
States,  and  finds  support  in  works  of  re- 
spectable authority. 
^  But,  conceding  the  abstract  distinction, 
«  and  granting,  for  the  sake  of  the  argument 
«^  only,  that  the  conclusion  of*the  court  below 
might  properly  be  classed,  abstractly  speak- 
ing, as  an  interpretation,  and  not  a  con- 
struction, of  the  statute,  we  think  the  con- 
tention without  merit.  It  may  not  be  doubt- 
ed that,  in  common  usage,  interpretation 
and  construction  are  usually  understood  as 
having  the  same  significance.  This  was 
aptly  pointed  out  in  Cooley's  Constitutional 
Limitations,  6th  edition,  where,  after  stat- 
ing the  theoretical  difference,  it  is  observed 
(p.  62) :  "In  common  use,  however,  the 
word  'construction'  is  generally  employed 
in  the  law  in  a  sense  embracing  all  that 
is  properly  covered  by  both,  when  each  is 
used  in  a  sense  strictly  and  technically  cor- 
rect." We  think,  when  the  context  of  the 
act  of  March  2,  1007,  is  taken  into  view, 
and  the  remedial  character  of  the  act  is 
given  due  weight,  it  becomes  apparent  that 
the  word  "construction"  is  employed  in  the 
statute  in  its  common  signification,  and 
hence  includes  both  construction  and  inter- 
pretation, although  there  may  be  an  abstract 
difference  between  them.  This  being  so,  it 
follows  that  we  have  jurisdiction  to  review 
the  action  of  the  court  in  quashing  the  in- 
dictment. 

Putting  aside  for  the  moment  technical 
objections  to  the  sufficiency  of  the  indict- 
ment, it  is  conceded  by  both  sides  that  if 
the  statutes  which  the  court  below  construed 
be  given  the  meaning  which  the  United 
States,  by  the  assignments  of  error,  assert 
is  the  correct  one,  an  offense  against  the 
United  States  was  stated  in  both  counts  of 
the  indictment.  The  construction  of  the 
statutes,  therefore,  is  the  real  question  for 
decision.  We  propose  to  examine  the  stat- 
utes applicable  to  each  count  separately; 
and,  in  doing  so,  to  weigh  the  oonfiicting 
contentions  urged  in  argument  bearing  on 


the  question  of  the  tma  eonstruetion.    We 
reeerve,    however,    for    final    oansideration 
various  contentions  relating  merely  to  the 
eonstruetion  of  the  indictment  as  a  pleading, 
by  which  the  United  States  contends  that 
the  court  below  was  wrong,  even  if,  for  the 
sake  of  argument,  it  be  assumed  that  its 
construction  of  the  statutes  was  right,  and 
by  which  the  defendants  in  error  contend ), 
that  the  order  quashing  the  indictment  wasJJ 
right,  even  if  the  court  was* wrong  in  its* 
view  of  the  law,  because  of  defects  in  the 
indictment. 

1.  Th€  first  eaunt. 

This  count  requires  us  to  consider  only 
the  conspiracy  provision,  S  6440,  and  the 
coal-land  provisions,  S8  2347,  2348,  2340, 
and  2350.  As  the  applicability  of  $  6440 
to  the  facts  chaiged  largely  depends  upon 
whether  those  acts  were  forbidden  by  the 
sections  last  mentioned,  we  proceed  first  to 
their  consideration.  Under  these  sections 
the  question  is.  Do  they  prohibit  a  person 
who  is  disqualified  from  acquiring  additional 
coal  lands  from  the  United  States,  because 
he  has  already  purchased  the  full  quantity 
permitted  by  law,  from  employing  one  who 
would  be  qualified  if  he  made  any  entry  of 
coal  land  in  his  own  behalf,  to  make  sueh 
entry  ostensibly  for  himself,  but  really  as 
agent  for  the  disqualified  principal,  to  pay 
for  the  land  with  money  of  such  principal 
under  the  obligation,  when  the  title  has  been 
obtained  by  purchasing  from  the  United 
States,  to  turn  over  the  land  purchased  to 
the  concealed  and  disqualified  principal? 
That  the  statute  does  expressly  prohibit 
such  a  transaction  we  think  is  foreclosed 
by  a  previous  decision  of  this  court.  Before 
coming  to  so  demonstrate,  however,  in  view 
of  the  contrary  conclusion  reached  by  the 
court  below  and  the  earnestness  with  which 
the  correctness  of  that  conclusion  has  been 
pressed  at  bar,  we  shall  briefly  consider  the 
subject  upon  the  hypothesis  that  it  is  open, 
and  not  foreclosed.  Beyond  question,  by 
S  2347,  Rev.  Stat.,  everyone  possessing  the 
qualifications  of  age  and  citizenship  therein 
stipulated  is  entitled,  upon  application  and 
on  payment  of  the  price  fixed  by  law,  to 
purchase  in  his  own  behalf  160  acres  of 
coal  land,  and  every  association  of  persons 
possessing  the  qualifications  therein  men- 
tioned is  entitled  to  purchase  320  acies  of 
such  land.  This  right,  however,  to  thus 
purchase,  is  not  uncontrolled,  since  it  is 
limited  by  the  S  2350,  saying: 

''The   three   preceding   sections   shall   he^ 
held   to  authorise  only  one   entry  by  thev 
same  person  or  association  of  persons;* and? 
no  association  of  persons,  any  member  of 
which  shall  have  taken  the  benefit  of  such 
sections,  either  as  an  individual  or  aa  a 
member  of  any  other  association,  shall  ( 
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or  hold  any  other  lands  under  the  prorisions 
thereof;  and  no  member  of  any  association 
which  shall  hare  taken  the  benefit  of  such 
sections  shall  enter  or  hold  any  other  lands 
under  their  provisions.    .    .    ." 

The  express  command  that  the  preceding 
sections  shall  be  held  to  authorize  only  one 
entry  by  the  same  person  or  association  of 
persons  causes  the  grant  to  purchase  not  to 
embrace  more  than  one  entry  by  the  same 
person;  and  as  the  right  to  purchase  the 
coal  land  did  not  exist  except  by  the  au- 
thority conferred  by  the  statute,  it  follows 
that  the  express  provision  excluding  the 
right  to  do  a  particular  act  is,  both  in 
form  and  substance,  a  prohibition  against 
the  doing  of  such  act.  To  hold  that  this 
prohibition  does  not  exclude  the  existence 
in  a  disqualified  person  of  a  power  to  em- 
ploy an  agent  to  make  a  second  entry,  to 
furnish  him  with  the  money  to  pay  for  the 
land,  under  an  obligation,  when  he  has 
bought  from  the  United  States,  to  transfer 
the  land  to  the  disqualified  person,  would 
nsquire  us  to  say  that  the  power  was  given 
to  do  that  which  the  statute,  in  express 
terms,  declares  shall  not  be  done.  In  other 
words,  it  would  compel  us  to  decide  that  an 
act  done  for  a  disqualified  person  by  an 
agent  acting  for  him  and  for  his  exclusive 
benefit  was  not  the  act  of  the  disqualified 
principal.  But  this  would  be  to  nullify  the 
prohibition  upon  the  inconceivable  hypothe- 
sis that  the  act  of  a  duly  authorized  agent 
was  not  the  act  of  his  principal.  To  escape 
this  impossible  result  it  is  insisted  in  argu- 
ment that  where  a  person  qualified  to  pur- 
chase buys  in  his  own  name,  without  dis- 
closing that  he  is  a  mere  agent  for  a  dis- 
qualified person,  as  he,  the  agent,  thereby 
exhausts  his  individual  right,  the  purchase 
must  be  treated  as  his,  and  not  that  of  the 
undisclosed  principal.  This,  however,  does 
not  change  the  situation,  but  simply  seeks 
to  avoid  it  by  the  statement  of  a  distinction 
oo  without  a  difference,  since  it  again  but  reads 
•  the  prohibition  out  of  the  statute  by^causing 
it  to  be  inoperative  if  the  disqualified  person 
elects  to  do  by  another,  his  agent,  that 
which  the  statute  forbids  him  to  do.  True, 
the  statute  imposes  no  limitation  on  the 
right  of  a  purchaser  who  has  acquired  coal 
land  from  the  United  States  to  sell  the  same 
after  he  has  become  the  owner  of  the  land. 
The  absence,  however,  of  a  limitation  on 
the  power  to  sell  after  acquisition  affords  no 
ground  for  saying  that  the  express  prohibi- 
tion of  the  statute  against  more  than  one 
entry  by  the  same  person  should  not  be 
enforced  according  to  its  plain  meaning. 
This  clearly  follows,  since  the  right  to  sell 
that  which  one  has  lawfully  acquired  neither 
directly  nor  indirectly  implies  the  authority 


to  unlawfully  acquire  in  violation  of  an  <k- 
press  prohibition. 

It  is  elaborately  argued  that  the  lawi 
as  to  the  sale  of  coal  lands  were  originally 
embraced  in  the  general  statutes  regulating 
the  disposition  of  mineral  lands,  in  which 
there  were  no  limitations  whatever  as  to 
the  number  of  entries  that  a  single  entry- 
man  might  make.  With  this  genesis  ia 
mind  it  is  urged  that  the  sole  purpose  of 
the  prohibition  forbidding  more  than  one 
entry  by  the  same  person,  inserted  in  the 
coal-land  laws  when  that  subject  came  to  be 
separately  dealt  with,  was  to  secure  to  every 
citizen  the  right,  if  he  chose,  to  make  one 
entry;  in  other  words,  to  prevent  the  monop- 
olization by  one  person  by  means  of  many 
entries  of  the  whole  or  a  vast  part  of  the 
coal  fields  belonging  to  the  United  States. 
From  this  it  is  insisted  the  prohibition  for- 
bidding more  than  one  entry  by  the  same 
person  should  not  be  held  to  embrace  an 
entry  made  by  a  qualified  person  for  the 
benefit  and  as  the  agent  of  a  disqualified 
one  when  the  qualified  person  did  not  dis- 
close the  fact  that  he  was  acting  as  an 
agent.  Ck)nceding,  for  the  sake  of  argument, 
the  premise,  we  do  not  perceive  its  rele- 
vancy. That  is  to  say,  we  do  not  compre- 
hend how  such  concession  lends  support  to 
the  proposition  that  the  prohibition  against 
more  than  one  entry  by  the  same  person 
should  be  disregarded  by  allowing  more  than 
one  entry  by  the  same  person,  if  only  that 
person  chose,  after  making  one  entry  inS 
his  own  name, •to  cause  other  and  subse-? 
quent  entries  ad  lihiium  to  be  made  for  his 
benefit  by  his  agent,  with  his  money,  and  for 
his  exclusive  account. 

But  if  the  mind  could  bring  itself,  upon 
grounds  of  the  supposed  public  policy  of  the 
statute,  to  disregard  the  prohibition  which 
it  expressly  contains,  the  argument  here 
advanced,  instead  of  conducing  to  that  re- 
sult, leads  directly  to  the  contrary.  The 
purpose  of  the  prohibition  being,  as  the  ar- 
gument insists,  to  keep  open  the  opportunity 
to  every  citizen  to  make  one  entry  for  him- 
self, thus  discouraging  monopoly,  it  is  ob- 
vious that  that  public  purpose  would  be 
frustrated  by  allowing  a  person  to  make  one 
entry  in  his  own  name  and  thereafter  as  many 
as  he  chose  through  his  agents  and  for  his 
exclusive  benefit.  It  is  a  misconception  to  as- 
sume that  there  is  any  real  identity  be- 
tween a  purchase  made  by  a  qualified  person 
in  his  own  name  and  for  himself  with  a 
purchase  made  by  such  person  ostensibly 
for  himself  but  really  as  the  agent  of  a 
disqualified  person.  In  the  one  case  the 
person  securing  coal  land  from  the  United 
States  for  himself  is  free  to  dispose  of  the 
land  after  acquisition  as  he  may  deem  beit 
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lor  hit  interest  and  for  the  derelopment  of 
the  property  acquired.  In  the  other  ease, 
the  ostensible  purchaser  acquires  with  no 
dominion  or  control  over  the  propertji  with 
ao  power  to  deal  with  it  free  from  the  con- 
trol of  the  disqualified  person  for  whose 
benefit  the  purchase  was  made. 

And  the  legislation  of  Congress  subse^ 
qnent  to  the  coal-land  laws  indicates  that 
Congress  contemplated,  in  enacting  the  pro- 
hibition against  more  than  one  entry,  the 
distinction  between  an  entry  made  by  one 
for  himself,  with  the  full  power  of  dispo- 
sition after  entry,  and  an  entiy  made  by 
one  ostensibly  for  himself,  but  in  reality 
for  another.  Thus,  under  the  timber  culture 
act  of  June  14,  1878,  chap.  100,  20  Stat. 
at  L.  113,  which  conferred  authority  upon 
dtixens  of  the  United  States,  or  persons  who 
had  declared  their  intention  to  become  such, 
to  make  one  entry  of  not  exceeding  one 
a  quarter  section  of  land  for  the  cultivatioD 
?of  tunber,  the  statute  was  sedulous  to* re- 
quire that  the  person  desiring  to  hold  and 
eultiyate  the  land  should,  at  the  time  of 
making  his  entry,  swear  in  his  application 
that  his  filing  and  entry  was  made  for  his 
own  ezclusiye  use  and  benefit. 

And  the  public  policy  lying  at  the  founda- 
tion of  the  prohibition  against  an  entry  of 
land  for  the  conceded  benefit  of  another, 
whilst  leaying  full  power  of  disposition  in 
one  who  acquired  the  land  in  compliance 
with  the  statute,  was  pointed  out  in  United 
States  T.  Budd,  144  U.  S.  154,  36  L.  ed. 
384,  12  Sup.  Ct.  Rep.  675,  where,  in  con- 
sidering the  timber  and  stone  act  of  June 
8,  1878,  chap.  151,  20  Stat,  at  L.  80,  U.  S. 
Oomp.  Stat.  1001,  p.  1545,  it  was  said 
(p.  163): 

"The  act  does  not,  in  any  respect,  limit 
the  dominion  which  the  purchaser  has  over 
the  land  after  its  purchase  from  the  goyem- 
ment,  or  restrict  in  the  slightest  his  power 
ef  alienation.  All  tbat  it  denounces  is  a 
prior  agreement, — ^the  acting  for  another  in 
the  purchase.  If,  when  the  title  passes  from 
the  government,  no  one  save  the  purchaser 
has  any  claim  upon  it,  or  any  contract  or 
agreement  for  it,  the  act  is  satisfied." 

We  shall  not  further  pursue  the  analysis, 
as  we  think  it  is  patent  that  the  whole 
argument  rests  upon  a  plain  disregard  of 
the  prohibition  which  the  statute  contains, 
or  seeks  to  render  that  prohibition  nugatory 
by  contradictory  assumptions;  that  is  to 
say,  by  assuming  that  things  which  are  one 
and  the  same  are  wholly  different;  and,  on 
the  other  hand,  by  asserting  that  things 
which  are  difierent  are  one  and  the  same. 
This  is  said  because  such  is  the  result  of 
the  contention  that  a  purchase  made  by 
cue  through  his  agent  is,  in  legal  effect,  a 
different  thing  from  m  purchase  made  by 
20  S.  C— 0. 


the  principal;  and,  on  the  other  hand,  by 
the  proposition  that  a  purchase  made  by 
one  for  his  own  account  is  not  different 
from  a  purchase  made  by  the  same  person, 
not  for  his  own  account,  but  for  another. 

But,  as  we  have  hitiierto  observed,  the 
review  of  the  contentions  as  an  original 
question  was  not  essential,  because  their 
want  of  merit  affirmatively  appears  from  a 
prior  adjudication  of  this  court.  The  case 
referred  to  is  United  States  v.  Trinidad 
Coal  &  Coking  Co.  137  U.  S.  160,  34  L.  ed. 
640,  11  Sup.  Ct.  Rep.  67.  The  United  States  S 
sued  to*annul  certain  patents  to  coal  lands? 
on  the  ground  that  the  land  had  been  pur- 
chased by  officers  and  employees  of  a  cor- 
poration when  the  corporation  itself  was 
disqualified,  because  it  had  already  made 
one  entry.  The  court  below  had  sustained 
a  demurrer  to  the  bill.  Its  decree  was  re- 
versed and  it  was  expressly  decided  that  the 
entries  made  both  by  the  officers  of  the  cor* 
poration  and  its  employees  were  void.  The 
contention  was  urged  that  the  employees, 
having  each  a  right  to  make  an  entry  for 
his  own  account,  it  was  not  unlawful  to 
do  so  for  the  benefit  of  the  corporation. 
This  was  expressly  negatived,  the  court  say- 
ing (p.  167): 

"It  is  true,  in  the  present  case,  that  some 
of  the  persons  who  made  the  entries  in 
question  were  not,  strictly  speaking,  mem- 
bers of  the  corporation,  but  only  its  em- 
ployees. But,  as  they  were  parties  to  the 
alleged  scheme,  and  were,  in  fact,  agents 
of  the  defendant  in  obtaining  from  the  gov- 
ernment coal  lands  that  could  not  rightfully 
have  been  entered  in  its  own  name,  that 
circumstance  is  not  controlling.  .  .  . 
There  is,  consequently,  in  view  of  all  the 
allegations  of  the  bill,  no  escape  from  the 
conclusion  that  the  lands  in  question  were 
fraudulently  obtained  from  the  United 
States.  We  say  fraudulently  obtained,  be- 
cause, if  the  facts  admitted  by  the  demurrer 
had  been  set  out  in  the  papers  filed  in  the 
Land  Office,  the  patent  sought  to  be  canceled 
could  not  have  been  issued  without  violating 
the  statute.  The  defendant  would  not  have 
been  permitted  to  do  indirectly  that  which 
it  could  not  do  directly." 

Because  the  statute  was  thus  construed 
in  a  civil  cause  affords  no  reason  for  saying 
that  the  authoritative  construction  of  the 
statute  is  not  to  be  applied  in  a  criminal 
case.  It  is  true  that,  in  the  reasoning  of 
the  opinion,  the  public  policy  upon  which 
the  prohibition  of  the  statute  was  founded 
was  pointed  out;  but  this  does  not  justify 
the  contention  that  the  decision  was  rested, 
not  upon  the  prohibition,  but  upon  public 
policy  alone. 

The  contention  that  the  rules  and  regula* 
tions  of  the  General  Land  Office  or  decisions 


« 

Unlade  tlierennd«r  hATe  reeognised*the  right 
of  *  qualified  penon  to  enter  ooal  lands  in 
Ua  own  name,  oeteneibly  for  himself,  but 
really  for  a  disqualified  person,  under  the 
obligation  to  transfer  the  land  after  pur- 
chase to  such  person,  we  think  finds  no  sem- 
blance of  support,  either  in  the  rules  and 
regulations  or  in  the  decisions  of  the  De- 
partment. 

The  meaning  of  the  coal-land  statutes 
being  thus  fixed,  the  consideration  of  the 
oonspiracy  statute,  $  5440,  Rer.  Stat.,  is 
free  from  difficulty.  It  will  be  observed  that 
the  section  embraces  two  classes  of  con- 
spiracies: the  first,  "to  commit  any  offense 
against  the  United  States;"  and  the  other, 
"to  defraud  the  United  States  in  any  man- 
ner or  for  any  purpose."  The  count  we  are 
now  considering,  it  is  not  disputed,  was 
framed  upon  the  second  clause.  The  propo- 
sition uiged  in  argument  that  a  charge  of 
the  commission  of  crime  cannot  constitution- 
ally be  predicated  upon  the  ayerment  of  a 
conspiracy  to  defraud  under  the  second 
clause,  unless  the  acts  charged  were  ante- 
cedently made  criminal,  is  without  merit, 
and  is  foreclosed  by  Hyde  t.  Shine,  190  U. 
8.  62,  50  L.  ed.  00,  26  Sup.  Ct.  Rep.  760, 
wherein  it  was  expressly  held  that  a  prose- 
cution would  lie  upon  the  charge  of  a  con- 
spiracy to  obtain,  by  fraudulent  practices, 
public  lands  of  the  United  States.  And, 
indeed,  the  ruling  in  that  case  was  but  the 
reiteration  of  the  prior  rulings  in  United 
States  ▼.  Hirsch,  100  U.  S.  33,  26  L.  ed.  530, 
and  Dealy  y.  United  States,  152  U.  S.  530, 
88  L.  ed.  545,  14  Sup.  Ct.  Rep.  680. 

The  contention  that  the  word  "defraud" 
must  be  confined  to  its  common-law  signifi- 
cance, and  hence  cannot  embrace  the  acts 
here  charged,  is  without  merit,  even  if  we 
concede,  for  the  sake  of  argument,  that  the 
word  has  a  common-law  meaning,  and  that 
that  meaning  would  be  implied  if  the  word 
stood  alone  in  the  statute.  This  follows  be- 
cause the  argument  rests  upon  the  assump- 
tion that  the  word  "defraud"  stands  alone  in 
the  statute,  and  ignores  the  broader  meaning 
which  must  result  from  tbe  words  "in  any 
manner  or  for  any  purpose,"  by  which  the 
word  "defraud"  is  accompanied  in  the  stat- 
^ute.  Besides,  the  contention  is  foreclosed  by 
ct  United  States  v.  Trinidad  Coal  &  Coking 
•^Co.,  where  transactions  of  the  very*nature 
of  those  here  charged  were  declared  to  be  a 
fraudulent  obtaining  of  the  lands  of  the 
United  States,  and,  indeed,  transactions  gen- 
erally of  a  like  character  formed  the  sub- 
ject-matter of  the  ruling  in  Hyde  y.  Shine. 
The  unsoundness  of  the  argument  that  as 
when  the  prohibited  entries  were  made  the 
price  of  the  lands  was  paid  to  the  United 
States,  therefore  the  United  States  could  not 
have  been  defrauded,  is  refuted  by  its  mere 
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statement.  If  it  were  true,  then  In  ersvy 
caae,  however  flagrant,  where  the  lands  it 
the  United  States  were  procured  in  viola- 
tion of  express  prohibitions  of  law,  the 
element  of  fraud  would  cease  to  exist  by 
the  mere  payment  of  the  price;  that  is  to 
say,  the  successful  operation  of  the  frand 
would  deprive  the  transaction  of  its  fraudu- 
lent character.  But  the  inherent  weakness 
of  the  contention  need  not  be  further  pointed 
out,  because  its  want  of  merit  is  conclusive- 
ly established  by  the  ruling  in  Hyde  t. 
Shine,  where  a  like  contention  was  decided 
to  be  without  foundation. 

The  attempt  to  distinguish  this  ease  from 
Hyde  v.  Shine,  upon  the  theory  that  there 
the  parties  obtaining  the  land  were  disquali- 
fied, whilst  in  this  they  were  not,  rests  upon 
the  misconstruction  of  the  coal-land  stat- 
utes which  we  have  already  pointed  out, — 
a  misconstruction  which  we  have  seen  led 
the  court,  in  its  ultimate  conclusion,  erro- 
neously to  say  that  the  entrymen  who  acted 
as  the  agents  of  the  disqualified  persons  or 
corporation  were  not  forbidden  by  the  stat- 
ute to  act  as  they  did,  because  they  might 
have  made  an  entry  for  themselves. 

Nor  do  we  deem  it  necessary  to  do  more 
than  briefly  refer  to  the  elaborate  state- 
ments at  bar  concerning  constructive  crimes 
and  the  fear  which  also  found  expression 
in  the  opinion  below,  that,  if  the  words  "to 
defraud  in  any  manner  or  for  any  purpose" 
receive  a  broad  significance,  charges  of 
crime  may  be  hereafter  predicated  upon  acts 
not  prohibited  and  innocuous  in  and  of  them- 
selves, and  which,  when  they  were  commit- 
ted, might  have  been  deemed  by  no  one  to  af •  ^ 
ford  the  basis  of  a  criminal  prosecution, 
will  be  time  enough  to^oonsider  such  forbod- 
ings  when  a  case  arises  indicating  that  the 
dread  is  real,  and  not  imaginary.  That  they 
are  mere  phantoms  when  applied  to  the 
case  here  presented  results  from  the  obvious 
consideration  that  the  conspiracy  charged 
had  for  its  purpose  the  doing  of  acts  which 
were  in  clear  violation  of  the  direct  prohibi- 
tion of  the  coal-land  laws, — a  prohibition 
whose  meaning  and  effect  had  been  unmis- 
takably announced  and  applied  by  a  deci- 
sion of  this  court  rendered  many  years  be- 
fore the  formation  of  the  conspiracy  here 
charged.  The  cogency  of  these  considera- 
tions becomes  more  pointedly  manifest  when 
it  is  borne  in  mind  that  the  purpose  and 
necessary  effect  of  the  conspiracy  complained 
of  was  to  obtain  the  lands  of  the  United 
States  by  the  suppression  of  facts  which, 
had  they  been  disclosed,  would  have  ren- 
dered the  acquisition  impossible. 

2.  The  second  count. 

The  court  below  considered  that  the  seo- 
ond  count  was  framed  solely  upon  the  first 
clause  of  S  6440;  that  is,  it  held  that  tha 
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eount  ehju:ged  the  formation  of  a  oompiraoy 
to  oommit  an  offeoue  against  tbe  Unitsd 
States  through  a  yiolation  of  f  4746;  and 
becauae  of  the  eonatruction  giTtn  to  that 
■eetkm,  it  was  decided  that  the  count  stated 
no  offense.  In  testing  the  count  in  this 
aspect,  we  must  primarily  fix  the  meaning 
of  S  4746,  as  violations  of  that  section  were 
charged  to  have  been  the  subject  of  the 
alleged  conspiracy. 

It  was  conceded  by  the  United  States  in 
aigument,  and  indeed  it  could  not  have  been 
in  reason  denied,  that  the  section  in  ques- 
tion, as  originally  embodied  under  the  head 
of  "Pensions"  in  the  Revised  Statutes,  re- 
lated exdusively  to  pension  or  bounty  land 
claims.  No  crime,  therefore,  could  have  been 
predicated  under  the  original  section  upon 
the  affidavits  or  other  papers  used  in  making 
the  ooaMand  entries,  as  alleged  in  the  in- 
dictment. The  contention,  therefore,  as  now 
made  by  the  United  States,  to  sustain  the 
second  count,  rests  upon  the  proposition 
that  the  amendment  to  $  4746  by  the  act  of 
July  7,1898  (30  Stat,  at  L.  718,  chap.  578, 
SU.  S.  Comp.  Stat.  1001,  p.  3270),  had  the 
?  effect  of  bringing  within  that  section*  sub- 
jects to  which,  prior  to  the  amendment,  the 
section  in  no  manner  related.  Turning  to 
the  text,  which  we  have  previously  quoted, 
with  the  provisions  incorporated  by  the 
amending  act  printed  therein  in  italics,  it 
will  be  observed  that  every  enumeration  or 
description  of  new  acts  or  papers  in  addi- 
tion to  those  embraced  in  the  section  prior 
to  the  smendment,  alone  concern  pension  or 
bounty  land  claims.  The  argument  as  to 
the  broad  scope  of  the  statute  in  its  present 
form  rests  therefore  alone  upon  the  proposi- 
tion that  because  the  amendatory  statute, 
in  repeating  the  original  words,  ifiz.,  "con- 
eeming  any  claim  for  pension  or  payment 
thereof,  or  pertaining  to  any  other  matter 
within  the  jurisdiction  of  the  Commissioner 
of  Pensions,"  adds  to  them  the  following, 
vitk,  **0T  of  the  Secretary  of  the  Interior," 
therefore  the  statute  now  embraces  not  only 
acts  done  in  connection  with  pension  or 
bounty  land  claims,  but  all  acts  of  the  pro- 
hibited character  as  to  any  matter  coming 
before  the  Secretary  of  the  Interior,  or  sub- 
ject to  so  come,  entirely  without  reference 
to  whether  they  were  in  pension  or  bounty 
land  claims  or  proceedings.  But  to  adopt 
this  latitudinarian  construction  would  cause 
the  statute  to  create  a  multitude  of  new  and 
substantive  crimes,  wholly  disconnected  with 
claims  for  pensions  or  bounty  land,  with 
which  latter  it  was  alone  evidently  the  pur- 
pose of  the  original  as  well  as  the  amenda- 
toiy  statute  to  deal.  We  think  to  state  the 
propoaitioB  is  in  effect  to  answer  it.  When 
tts  original  text  and  the  amendments  which 
an  taken  into  view,  the  son- 


cIusioB  iasrHtably  foUows  Oiat  the  purpose 
of  tha  amendment  was  but  to  more  specilie- 
ally  define  the  pension  or  bounty  land 
papers,  etc.,  with  which  the  statute  was 
concerned,  and  to  enlarge  the  operation  of 
the  statute  in  respect  to  such  papers  so  as 
to  cause  it  to  be  eriminal  to  use  the  pension 
or  bounty  land  papers,  etc,  to  which  the 
statute  refers,  as  well  before  the  Secretary 
of  the  Interior  as  before  tne  Commissioner 
of  Pensions.  In  other  words,  that  the  only 
purpose  of  the  amendment  was  to  more^ 
fully  deal  with  the  subjects  with  which  theg 
provision  which  was  amended^dealt,  and  not* 
by  way  of  the  amendment  to  legislate  con- 
cerning every  conceivable  subject  coming 
within  the  jurisdiction  of  the  Secretary  of 
the  Interior.  To  otherwise  hold  would  not 
only  violate  the  most  elonentary  rules  of 
construction,  but  would  require  the  treating 
as  superfluous  the  new  words  of  enumeration 
concerning  pension  matters  which  the 
amendatory  act  expressed.  This  follows,  be- 
cause, if  the  adding  by  way  of  amendment 
of  the  words  "or  of  the  Secretary  of  the 
Interior,"  contemplated  bringing  within  the 
criminal  inhibitions  of  the  statute  eveiy  act 
of  a  like  nature  to  those  forbidden,  done  in 
connection  with  every  subject  within  the 
jurisdiction  of  the  Secretary  of  the  Interior, 
then  the  new  enumerations  made  in  the 
amendment  were  wholly  unnecessary,  be- 
cause, without  enumeration,  they  would  have 
been  embraced  in  the  statute  as  amended. 
Indeed,  if  the  purpose  intended  to  be  accom- 
plished by  the  amendment  had  been  to  em- 
brace all  acts  of  the  prohibited  nature  as  to 
every  subject  within  the  jurisdiction  of  the 
Secretary  of  the  Interior,  no  reason  can  be 
suggested  why  the  new  legislation  should 
have  taken  the  form  of  mere  amendment  to 
the  section*  of  the  statutes  which  was  alone 
concerned  with  pension  and  bounty  land 
claims.  Construing  the  statute  as  relating 
only  to  the  subject  of  pension  and  bounty 
land  claims  coming  within  the  authority  of 
the  Commissioner  of  Pensions  or  the  Secre- 
tary of  the  Interior,  it  follows  that  a  viola- 
tion of  its  provisions  could  not  arise  from 
the  acts  charged  in  the  indictment  concern- 
ing the  coal-land  entries. 

Finally  we  come  to  the  two  contentions  of 
the  government  which  we  have  hitherto  tem- 
porarily put  aside,  and  to  the  various  con- 
tentions on  the  part  of  the  defendants  in 
error,  insisting  either  that  the  court  below 
misconstrued  the  indictment,  or  that  there 
were  such  defects  in  the  indictment  that  it 
was  rightly  quashed,  irrespective  of  the  con- 
struction of  the  statutes  which  led  the  court 
below  to  do  so.  But  we  do  not  think  we 
have  jurisdiction  on  this  writ  of  error  to^ 
consider  these  questions.  The  right  of  the  a 
United  States  to  eome^rsctly  to  this  conri? 
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beoauM  of  the  ooiiBtruetion  of  the  et&tutet 
by  the  court  below,  as  we  have  pre- 
Tiouely  said  in  oonsidering  the  question 
of  jurisdiction,  is  solelj  derived  from 
the  act  of  1007,  the  text  of  whieh 
is  printed  in  the  margin.t  That  act, 
we  think,  plainly  shows  that,  in  giving  to 
the  United  States  the  right  to  invoke  the 
authority  of  this  court  by  direct  writ  of 
error  in  the  cases  for  which  it  provides,  it 
contemplates  vesting  this  court  with  juris- 
diction only  to  review  the  particular  ques- 
tion decided  by  the  court  below  for  which 
the  statute  provides.  In  other  words,  that 
the  purpose  of  the  statute  was  to  give  the 
United  States  the  right  to  seek  a  review  of 
decisions  of  the  lower  court  concerning  the 
^  subjects  embraced  within  the  clauses  of  the 
ft  statute,  and  not  to  open  here  the  whole 
•  case.  *  We  think  this  conclusion  arises  not 
only  because  the  giving  of  the  exceptional 
right  to  review  in  favor  of  the  United  States 
is  limited  by  the  very  terms  of  the  statute 
to  authority  to  re-examine  the  particular  de- 
cisions which  the  statute  embraces,  but  also 
because  of  the  whole  context,  which  clearly 


tChap.  2564.— An  Act  Providing  for  Writs 
of  Error  in  Certain  Instances  in  Crim- 
inal Cases. 

"Be  it  enacted  5y  the  Senate  and  House 
of  Representatives  of  the  United  States  of 
America  in  Congress  assembled,  That  a  writ 
of  error  may  be  taken  by  and  on  behalf  of 
the  United  States  from  the  district  or  cir- 
cuit courts  direct  to  the  Supreme  Court  of 
the  United  States  in  all  criminal  cases,  in 
the  following  instances,  to  wit: 

"From  a  decision  or  judgment  quashing, 
setting  aside,  or  sustaining  a  demurrer  to, 
any  indictment,  or  any  count  thereof,  where 
such  decision  or  judgment  is  based  upon 
the  invalidity  or  construction  of  the  statute 
upon  which  the  indictment  is  founded. 

''From  a  decision  arresting  a  judgment  of 
conviction  for  insufficiency  of  the  indict- 
ment, where  such  decision  is  based  upon 
the  invalidity  or  construction  of  the  stat- 
ute upon  which  the  indictment  is  founded. 

"From  the  decision  or  judgment  sustain- 
ing a  special  plea  in  bar,  when  the  defend- 
ant has  not  been  put  in  jeopardy. 

"The  writ  of  error  in  all  such  cases  shall 
be  taken  within  thirty  days  after  the  deci- 
sion or  judgment  has  been  rendered,  and 
shall  be  diligently  prosecuted,  and  shall 
have  precedence  over  all  other  cases. 

'Tending  the  prosecution  and  determina- 
tion of  the  writ  of  error  in  the  foregoing 
instances,  the  defendant  shall  be  admitted 
to  bail  on  his  own  recognizance:  Provided, 
That  no  writ  of  error  shall  be  taken  by  or 
allowed  the  United  States  in  any  case 
where  there  has  been  a  verdict  in  favor  of 
the  defendant. 

•^Approved,  March  2,  1907,"  34  Stat,  at 
Ih  1246,  U.  S.  Comp.  Stat  Supp.  1907,  p. 
909. 


indicates  that  the  purpose  was  to  oonflne  the 
right  given  to  a  review  of  the  decisions  enu- 
merated in  the  statute,  leaving  all  other 
questions  to  be  controlled  by  the  general 
mode  of  procedure  governing  the  same.  It 
follows  from  what  we  have  said  that  the 
court  erred  in  its  construction  of  the  stat- 
utes by  which  it  quashed  the  first  count  of 
the  indictment,  and  that,  from  a  rightful 
construction  of  the  statutes,  no  error  was 
committed  in  quashing  the  second  count. 
The  order,  therefore,  quashing  the  first 
count,  is  reversed,  anc  that  quashing  the 
second  count  is  affirmed,  and  the  case  is 
reversed  and  remanded  for  further  proceed- 
ings in  conformity  to  this  opinion. 


(m  U.  S.  399) 
UNITED  STATES,  Plff.  in  Err., 

V. 

ROBERT  FORRESTER,  Benjamin  N.  Free- 
man, Otis  B.  Spencer,  Frank  Eldredge, 
and  George  C.  Franklin. 

Mines  and  Minerals  (§  II*)— Entby  for 

Disqualified  Principal. 

Persons  entitled,  under  U.  S.  Rev.  Stat. 
t§  2348,  2349,  U.  8.  Comp.  Stat.  1901,  p. 
1440,  to  a  preferential  right  of  entry  of 
coal  lands,  are  prevented,  by  {  2350  (U.  8. 
Comp.  Stat.  1901,  p.  1441),  prohibiting  the 
making  of  more  than  one  entry  by  the  same 
person,  from  entering  such  lands  apparently 
for  themselves,  but  in  fact  as  agents  for  a 
person  who  is  himself  disqualified  because 
he  has  already  purchased  the  full  quantity 
permitted  by  law. 

[Ed.  Note.— For  other  cases,  see  Mines  end 
Minerals,  Cent  Dig.  |  17;   Deo.  Dig.  8  11.*] 

[No.  287.] 

Argued  October  22,  23,  26,  1908.    Decided 
December  14,  1908. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  District  of  Colo- 
rado to  review  a  judgment  quashing  an  in- 
dictment for  conspiring  illegally  to  obtain 
title  to  coal  lands  of  the  United  States. 
Reversed  and  remanded  for  further  pro- 
ceedings. 

The  facts  are  stated  in  the  opinion. 

Solicitor  Greneral  Hoyt,  Attorney  General 
Bonaparte,  and  Mr.  Edwin  L.  Lawrence 
for  plaintiff  in  error. 

Messrs.  John  M.  Waldron  and  G.  Q. 
Richmond  for  defendants  in  error.  ^ 

o 
*Mr.  Justice  White  delivered  the  opinion* 
of  the  court: 

A  demurrer  having  been  sustained  to  an 
indictment  found  against  the  present  de- 
fendants in  error,  this  writ  of  error  was 
prosecuted  on  behalf  of  the  United  States 
under  the  authority  of  the  act  of  March  2. 


*For  other  oases  eee  same  topic  ft  9  mumbsb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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1907  (34  Stat,  at  L.  1246,  chap.  2664,  U.  S. 
Comp.  Stat  Supp.  1907,  p.  209). 

The  five  penons  named  as  defendants 
were  accused  of  having  at  Durango,  Colo- 
xado,  entered  into  an  unlawful  conspiracy  to 
defraud  the  United  States  of  more  than 
S,500  acres  of  coal  lands,  eighteen  tracts  of 
which  land  were  particularly  described. 
The  purpose  and  object  of  the  conspiracy 
was  averred  to  have  been  the  obtaining  of 
the  title  to  the  lands  for  a  Colorado  corpora- 
tion, styled  the  Calumet  Fuel  Company,  in 
a  quantity  far  greater  than  the  corporation 
oould  lawfully  acquire.  The  lands  were 
averred  to  be  "all  then  and  there  lands  of 
the  United  States,  chiefly  valuable  for  the 
deposit  of  coal  therein,  situated  within  said 
land  district,  and  open  to  entry  and  pur- 
chase as  coal  lands  at  the  said  land  office, 
under  the  laws  of  the  United  States  relat- 
ing to  the  entry  and  sale  of  coal  lands,  and 
the  rules  and  regulations  then  in  force, 
which  had  theretofore  been  made  under  au- 
thority of  said  laws  of  the  Commissioner  of 
the  General  Land  Office,  with  the  approval 
oof  the  Secretary  of  the  Interior."  The 
•"means  by  which*the  lands  were  to  be  fraud- 
ulently acquired  were  substantially  as  fol- 
lows: Persons  qualified  to  enter  coal  lands 
were  to  be  procured,  who  would  be  fur- 
nished by  the  conspirators  or  the  corpora- 
tion with  the  means  to  purchase  such  lands 
upon  antecedent  agreements  that  the  lands, 
when  acquired,  should  be  conveyed  as  di- 
rected by  the  conspirators,  each  entryman  to 
make  the  application  to  purchase  and  the 
final  entry,  and,  in  so  doing,  to  make  affida- 
vit, in  which,  among  other  things,  it  would 
be  falsely  stated  that  the  entryman  was 
making  the  entry  for  his  own  use  and  bene- 
fit, and  not  directly  or  indirectly  for  the 
use  or  benefit  of  any  other  person,  whereby 
the  local  land  officers  would  be  deceived, 
etc  Forty-nine  separate  overt  acts  were 
charged  to  have  been  done  in  furtherance  of 
the  conspiracy.  In  six  of  the  paragraphs 
relating  to  the  commission  of  overt  acts  the 
making  of  affidavits  at  purchase  concerning 
■ix  of  the  eighteen  tracts  enumerated  in 
the  body  of  the  indictment  was  alleged,  and 
the  affidavits  were  set  forth  verbatim.  In 
each  affidavit,  besides  asserting  citizenship, 
no  previous  exercise  of  a  right  to  purchase, 
and  stating  the  character  of  the  lands,  the 
applicant  declared  that  he  had  expended  a 
•mall  sum  (in  one  instance  fifty  dollars,  in 
the  others  fifteen  or  twenty  dollars)  in  de- 
veloping a  mine  on  the  particular  tract,  that 
the  applicant  was  in  actual  possession  of 
the  mine,  and  that  the  entry  was  made  for 
his  own  use  and  benefit,  and  not  indirectly 
lor  the  use  or  benefit  of  any  other  party. 
Tks  remaining  overt  acts  concerned  the 
boRowing  of  the  money  to  make  the  pur- 


chases, the  furnishing  of  the  money  to  the 
entrymen  to  make  the  payments,  the  exe- 
cution of  deeds  by  the  entrymen,  the  sur- 
veying of  certain  of  the  lands,  an  affidavit 
as  to  the  distance  of  some  of  the  lands  from 
a  completed  railroad,  etc. 

Among  other  grounds  of  demurrer  to  the 
indictment  was  one  asserting  that  no  of- 
fense was  stated  therein.  The  demurrer 
was  sustained  "for  reasons  given  on  consid- 
eration of  the  first  count  in  case  No.  2022, «« 
United  States  v.  Keitel."  The  decision  thus§ 
made  the  basis  of  the*ruling  was  that  re-* 
viewed  in  case  No.  286,  which  we  have  just 
decided  (211  U.  S.  370,  53  L.  ed.  — ^,29  Snp. 
C!%.  Rep.  123).  As  pointed  oat  in  the  opinion 
in  that  case,  the  court  below,  in  quashing  the 
indictment  there  considered,  treated  it  as 
relating  solely  to  cash  entries  made  under 
the  provisions  of  t  2347,  Rev.  Stat.  (U.  S. 
Comp.  Stat.  1901,  p.  1440).  If  the  indict- 
ment in  this  case  is  also  to  be  so  treated,  it 
clearly  follows  from  the  ruling  which  we 
have  made  in  the  previous  case  that  the 
court  erred  in  sustaining  the  demurrer.  But 
it  is  insisted  on  behalf  of  the  defendants 
in  error  that  this  case  differs  from  the  Keitel 
Case,  because  the  conspiracy  here  charged 
did  not  concern  cash  entries  so-called,  but 
embraced  only  entries  of  coal  lands  made 
by  persons  who  had  secured,  by  the  opening 
and  developing  of  mines  and  the  filing  of 
declaratory  statements,  as  provided  in 
$  2349,  preferential  rights  of  entry.  If  it  be 
certain  that  the  court  below  had  construed 
the  indictment  as  solely  relating  to  strictly 
cash  entries,  then,  under  the  views  ex- 
pressed in  the  Keitel  Case,  the  contention 
now  made  as  to  the  true  significance  of  the 
indictment  would  not  be  open  upon  this  rec- 
ord. It  does  not,  however,  follow  that  the 
court  below  interpreted  the  indictment  here 
as  relating  solely  to  cash  entries,  because  it 
referred  to  the  reasons  given  for  quashing 
the  first  count  of  the  indictment  in  the  Kei- 
tel Case  as  affording  the  basis  for  its  action 
in  sustaining  the  demurrer  to  the  indictment 
in  this.  We  say  this  because  it  may  well 
be  that  the  court  deemed  that  the  construc- 
tion which  it  gave  to  the  statutes  as  ap- 
plied in  the  Keitel  Case  to  cash  entries  was 
applicable,  even  although  the  indictment  in 
the  case  was  concerned  with  preferential 
entries.  In  any  event,  in  applying  the  rul- 
ing which  it  made  in  the  Keitel  Case  to  this, 
the  court  below  must  have  construed  the 
conspiracy  charged  in  the  indictment  as  re- 
lating to  all  or  any  of  the  following  classes: 
1,  to  the  procuring  of  the  making  of  orig- 
inal cash  entries  by  qualified  entrymen  in 
their  own  names  while  secretly  acting  as 
agents  for  a  disqualified  person;  2,  to  the 
procuring  of  qualified  persons  to  take  pos- 
session and  improve  coal  lands  and  to  flit 
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^dedaratoiy  statements,  "with  the  ultimate 
^object  and  puzpose  of  entering  the  lands  for 
*  tbe^benefit  of  disqualified  persons;  and,  3, 
to  cause  persons  in  whose  favor  preference 
rights  to  enter  coal  lands  had  arisen  to  ex- 
ercise sueh  rights  by  purchasing  the  land 
ostensibly  for  themselves,  but  in  reality  for 
the  benefit  of  disqualified  persons,  and  to  pay 
for  the  same  with  money  furnished  by  those 
persons  under  an  obligation  to  convey  the 
land  to  them. 

The  first  two  of  these  classes  are  so  ob- 
viously controlled  by  the  construction  of  the 
statute  which  we  have  just  announced  in 
the  Keitel  Case,  as  to  demonstrate  beyond 
contention  that  the  court  below  erred  in  its 
ruling  on  the  demurrer.  The  third  class  is, 
we  think,  also  necessarily  governed  by  the 
construction  which  we  have  given  the  stat- 
«te  in  the  Keitel  Case.  It  being  settled  in 
that  case  that  the  prohibition  against  more 
than  one  entry  of  coal  lands  by  the  same 
person  prohibits  a  qualified  person  from 
entering  such  lands  apparently  for  himself, 
but  in  fact  as  the  agent  of  a  disqualified 
person,  it  follows  that  the  prohibition  em- 
braces an  entry  made  by  one  through  the 
procurement  and  for  the  benefit  of  another, 
although  the  entryman  had  previously  in- 
itiated a  preference  right  to  enter  the  land 
for  his  own  account.  The  mere  preference 
right  obtained  as  the  result  of  taking  the 
steps  enumerated  in  §§  2348  and  2349,  Rev. 
Btat.,  including  the  filing  of  the  declaratory 
statement,  is,  as  described  in  §  2348,  sim- 
ply "a  preference  right  of  entry,  under  the 
preceding  section,  of  the  mine  so  opened 
and  improved."  Turning  to  S  2347,  the 
prooedlng  section  referred  to,  it  will  be 
seen  that  the  entry  therein  provided  for  is 
the  cash  entry  made  by  applying  to  purchase 
the  land,  and  cotemporaneously  therewith 
making  payment  for  the  same,  which  entry, 
as  we  have  decided  in  the  Keitel  Case,  ex- 
eludes  the  right  of  a  qualified  person  to 
make  the  entry  in  his  own  name  with  the 
money  and  for  the  benefit  of  a  disqualified 
person.  When  it  is  considered  that  the  pref- 
erence which  the  statute  allows  is  but  a 
right  within  the  time  limited  in  the  statute 
to  mske  the  entry  authorized  by  §  2347,  it 
cannot  be  held,  without  destroying  that  sec- 
^tion,  that  the  obtaining  of  such  mere  right 
oof  preference  authorized  the  making,  not 
•"only  of  an* entry  which  the  statute  permit- 
ted, but  as  well  one  which  the  statute  for- 
bade. All  the  argument  which  seeks  to 
demonstrate  that  the  provision  which  gives 
the  right  to  be  preferred  in  making  an  iM- 
thorized  entry  endows  with  the  authority 
to  make  an  illegal  because  prohibited  entry 
rests  upon  a  mere  misconception  of  the  na- 
tune  and  character  of  the  right  of  preference 
lor  wMdi  thm  statute  provides.    The  arga* 


ment  assumes  that  the  right  of  preference 
is,  in  and  of  itself,  the  equivalent  of  an  en- 
irj,  not  controlled  by  the  prohibition  which 
the  statute  expresses,  when  in  truth  and 
in  fact  the  right  of  preference  is  merely  a 
privilege  given  to  make  the  statutory  entry 
of  a  particular  tract  of  coal  land  in  prefer- 
ence to  others.  And  the  misconceptioni 
upon  which  the  argument  rests  concerning 
the  nature  and  character  of  the  preferenoe 
right  for  which  the  coal-land  statutes  pro- 
vide, when  duly  appreciated,  at  once  demon* 
strate  the  irrelevancy  of  previous  rulings  of 
this  court  concerning  the  right  of  an  en- 
tryman after  entry,  or  after  the  doing  of 
acts  made  by  the  statute  equivalent  to  an 
entry,  to  dispose  of  the  land  embraced  with- 
in the  entry. 

It  follows  from  the  construction  which 
we  have  given  the  statutes  in  the  opinion 
delivered  in  the  Keitel  Case,  No.  286,  just 
decided,  and  for  the  reasons  here  stated, 
that  the  court  below  erred  in  sustaining  the 
demurrer  to  the  indictment. 

Reversed  and  remanded  for  further  pro- 
ceedings in  conformity  to  this  opinion* 


(211  U.  S.  404) 
UNITED  STATES,  Plff.  in  Err^ 
v. 

CHARLES  E.  HERR  and  George  C.  Frank- 
lin. 


This  case  is  governed  by  the  decisions  in 
United  States  v.  Keitel,  ante,  p.  123,  and 
United  States  v.  Forrester,  ante  p.  132, 


[No.  291.] 

Argued  October  22,  23,  26,  1908.    Decided 
December  14,  1908. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  District  of  Ccdo- 
rado  to  review  a  judgment  quashing  an  in- 
dictment for  conspiring  illegally  to  obtain 
title  to  coal  lands  of  the  United  States. 
Reversed  and  remanded  for  further  pro- 
ceedings. 

Solicitor  General  Hoyt,  Attorney  General 
Bonaparte,  and  Mr.  Edwin  W.  Lawrenoe 
for  plaintiff  in  error. 

Messrs.  B.  W.  Ritter  and  N.  C.  Miller 
for  defendants  in  error.  ^ 

e 

*Mr.  Justice  White  delivered  the  opinion* 
of  the  court: 

The  court  below  sustained  a  demurrer  to 
the  indictment  in  this  case,  for  the  reasons 
which  caused  it  to  quash  the  first  count 
of  the  indictment  in  the  case  of  United 
States  V.  Keitel  [211  U.  S.  370,  53  li.  sd. 
— ,  29  Sup.  Ct  Rep.  128]. 


1908. 
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The  indietmeiit  alleged  a  eonipiraesr  to 
defimud  the  United  States  of  ooal  lands,  in 
Tiolatkm  of  f  ^440,  Rev.  Stat  (U.  &  Ck»np. 
fitat.  1901,  p,  3676).  The  oonepiracy  dharged 
was,  speaking  in  a  broad  sense,  of  the  same 
general  nature  as  that  set  forth  in  the  first 
count  of  the  indictment  in  the  Keitel  Case. 
In  the  argument  at  bar,  however,  oounsel  dif- 
fer as  to  the  eorreet  oonstruction  of  the  in- 
dictment here  under  consideration,  the  Unit- 
ed States  contending  that  the  conspira^ 
te  which  the  indictment  related  concerned 
entries  based  upon  preferential  rights,  while, 
on  the  part  of  the  defendants  in  error,  it  is 
insisted  that  the  conspiracy  related  to  only 
cash  entries.  In  view,  however,  of  our  rul- 
ing in  the  Keitel  Case,  No.  286,  and  the 
reasoning  by  which  the  decision  in  that 
ease  was  held  to  be  controlling  in  United 
States  V.  Forrester,  No.  287,  Just  decided 
[211  U.  S.  399,  58  L^  ed.  — ^,29  Sup.  Ot 
Bep.  132],  the  contentions  referred  to  are  ir- 
relevant on  this  writ  of  error. 

Ab  it  resulte  from  the  (pinions  in  the 
eases  Just  referred  to  that  the  court  below 
erred  in  sustaining  the  demurrer  to  the  in- 
dietmenty  ite  order  so  doing  must  be  re- 
versed. 

Beversed  and  remanded  for  further  pro- 
ceedings in  conformity  to  this  opinion. 


(Ill  U.  S.406) 

UNITED  STATES,  Plff.  in  Err^ 

V. 

CHARLES  E.  HERR. 

This  ease  is  governed  by  the  decision  in 
United  States  v.  Keitel,  ante,  p.  123. 


[No.  292.] 

Argued  October  22,  23,  26.     Decided  De- 
cember 14,  1908. 
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N  ERROR  to  the  District  Court  of  the 
United  States  for  the  District  of  Colo- 


rado to  review  a  Judgment  quashing  an 
indictment  for  a  conspiracy  illegally  to  ob- 
tain coal  lands  from  the  United  States. 
Affirmed. 

Solicitor  General  Hoyt,  Attorney  General 
BonaiMirte,  and  Mr.  Edwin  W.  Lawrence 
for  plaintiff  in  error. 

Messrs.  N.  O.  Miner,  B.  W.  Ritter,  end 
Edgar  Buchanan  for  defendant  in  error. 

Mr.  Justice  White  delivered  the  opinion 
of  the  court: 

The  indictment  in  this  case  contains  two 
counte,  each  purporting  to  charge  the  com- 
mission of  an  offense  in  violation  of  Rev. 
Stet.,  §  4746  (U.  S.  Comp.  Stat.  1901,  p. 
3279),  as  amended. 

The  substantial  charge  in  each  count  is 
that  the  defendant  unlawfully  procured  a 
named  person,  in  connection  with  a  prefer- 
ential entry  of  coal  lands,  to  make  and  pre- 
sent to  the  Secretary  of  the  Interior,  by  and 
through  the  register  and  receiver  of  the 
United  Stetes  land  office  at  Durango,  Colo- 
rado, an  affidavit  at  purchase,  which  was 
false  and  fraudulent  in  specified  particulars. 
A  demurrer  to  the  indictment  was  filed  and 
the  validity  of  each  count  was  assailed  oni. 
many  grounds.  In  disposing  of  the  demur- § 
rer  it  wae  assumed  by  the  district* judge,  as* 
conceded  by  the  government,  that  the  affi- 
davit was  not,  in  fact,  presented  to  the  Sec- 
retary of  the  Interior,  but  was  simply  ffied 
in  the  local  land  office. 

The  demurrer  was  sustained  "for  reasons 
given  on  consideration  of  the  second  count 
in  the  indictment"  in  the  case  against  F.  W. 
Keitel  et  al.  The  case  at  bar  comes  within 
the  principles  applied  by  us  in  No.  286,  Just 
decided  [211  U.  S.  370,  53  L.  ed.  — ,  29  Sup. 
Ot  Rep.  123],  where,  in  passing  upon  the 
rulings  made  below  in  the  Keitel  Case,  it  was 
held  that  the  second  count  of  the  indictment 
there  considered,  when  the  stetute  was  cor- 
rectly construed,  steted  no  offense.  The 
judgment  below,  which  involved  a  similar 
ruling,  is  therefore  affirmed. 
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(2U  U.  B.  469) 

LILLIAN  S.  BUTLER,  Plflf.  in  Err^ 

▼. 

JOHN  D.  FRAZEE. 

Hastkb  and  Servant  (§  209*)— Assump- 
tion OP  Risk. 

An  experienced  operator  of  full  age  and 
intelligence  must  be  deemed,  as  a  matter  of 
law,  to  assume  the  risk  of  injury  because 
of  the  excessive  height  above  the  feed  board 
at  which  the  finger-guard  rail  of  a  laundry 
mangle  is  adjusted,  where  she  has  worked 
for  some  months  at  this  machine,  during  all 
of  which  time  the  guard  rail  has  remained 
in  the  same  position. 

[Ed.  Note.~For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  5  352;    Dec.  Dig.  8  209.*] 

[No.  36.] 

Argued  December  3,  1908.     Decided  De- 
cember 21,  1908. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
District  of  Columbia  to  review  a  judg- 
ment  which   affirmed   a  judgment   of   the 
Supreme  Court  of  the  District,  entered  upon 
a  directed  verdict  in  favor  of  defendant  in 
an  action  to  recover  damages  for  personal 
injuries.    Affirmed. 
See  same  case  below,  25  App.  D.  C.  392. 
The  facts  are  stated  in  the  opinion. 
Messrs.    John    O.    Gittings   and   Justin 
Morrill  Chamberlin  for  plaintiflf  in  error. 
Messrs.  Leonard  J.  Mather  and  Charles 
^A.  Eeigwin  for  defendant  in  error. 
« 

•  *  Mr.  Justice  Moody  delivered  the  opinion 
e)Of  the  court: 

^     The  plaintiff  in  error  brought  an  action 

*  against  the* defendant  in  error  in  the  su- 
preme court  of  the  District  of  Columbia, 
in  which  she  sought  to  recover  damages 
for  injuries  suffered  bj  her  while  in  the 
defendant's  employ.  The  injuries  were  in- 
enrred  while  the  plaintiff  was  operating  a 
mangle  in  the  defendant's  steam  laxmdry. 
The  function  of  the  machine  was  to  iron 
and  dry  clothes  by  drawing  them  between  a 
cylinder  and  a  series  of  rollers.  The  cylin- 
der was  of  steel,  4  feet  in  diameter  and  8 
feet  long  and  heated  by  steam.  Above  and 
in  contact  with  it  were  five  rollers.  When 
in  motion  the  cylinder  and  the  rollers  re- 
volved inwardly.  In  front  of  the  cylinder 
and  closely  fitted  to  it  was  a  feed  board, 
12  to  15  inches  wide  and  8  feet  long.  It  was 
the  duty  of  the  operator  of  the  machine 
to  spread  the  damp  article  to  be  ironed  upon 
the  feed  board  and  push  it  forward  until 
it  touched  the  cylinder,  by  whose  motion 
It  was  drawn  upward  to  the  point  of  en- 
gagement between  the  cylinder  and  the  first 
roller,  thereby  being  drawn  through  between 
the  cylinder  and  the  rollers.  For  the  safety 
of  the  operator  the  machine  was  equipped 
with  a  finger  guard,  which  was  a  bar  of 
steel  8  feet  long,  8  inches  wide,  and  y^  of 
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an  inch  thick,  extending  from  side  to  side 
of  the  machine,  and  about  4  inches  distant 
from  the  revolving  cylinder.  The  guard 
was  painted  red.  It  was  adjustable  and 
could  be  set  at  a  height  above  the  feed 
board  of  from  %  of  an  inch  to  4  inches,  de- 
pending  upon  the  thickness  of  the  clothes 
to  be  ironed.  On  this  mangle  the  guard  had 
always  been  adjusted  at  a  height  of  1^ 
inches  above  the  feed  board.  The  various 
parts  of  the  machine  described  and  their 
relation  to  each  other  and  the  mode  of  op- 
eration were  in  plain  view  of  the  operator. 
The  plaintiff  was  twenty-two  years  of  age, 
apparently .  of  full  intelligence,  and  before 
entering  the  employ  of  the  defendant  had 
had  two  years'  experience  in  the  operation 
of  mangles  in  other  establishments.  She 
testified  that  those  mangles  were  equippt?d 
with  finger  guards,  which  prevented  the 
operator's  hands  from  coming  into  contact 
with  the  steam  cylinder,  and  that  she  bod 
never  known  of  any  injury  happening  to  an  9 
operator  by*contact  with  the  cylinder.  She? 
received  no  instructions  or  warning  of  any 
danger.  When  she  was  set  to  work  upon 
the  mangle  in  October,  1902,  the  feed  board 
was  loose,  thereby  permitting  clothing  oc- 
casionally to  drop  between  its  edge  and  the 
steam  cylinder.  This  condition  continued 
unchanged  until  the  time  of  the  plaintiff's 
injury,  and  it  was  not  reported  or  com- 
plained  of  by  her.  In  the  following  Decem- 
ber she  was  injured.  The  only  testimony 
as  to  how  the  injury  occurred  was  given  by 
the  plaintiff  herself,  and  was  stated  in  the 
bill  of  exceptions  as  follows: 

A.  Why,  the  morning  of  the  accident 
nearly  every  piece  we  put  in  the  mangle. 
Miss  Cumberland's  end  would  go  in  before 
mine  and  I  would  have  to  push,  and  my 
hand  caught  on.  .  .  .  A.  The  morning 
of  the  accident  nearly  every  piece  would 
catch  on  Sidney's  side  before  it  would  catch 
on  mine;  and  the  table  cloth  would  take 
my  hand  right  on  up  with  it.  It  dropped 
down  between  the  board  and  the  cylinder, 
and  when  it  caught,  it  carried  my  hand 
right  on  up  with  it.  .  .  .  A.  Well,  the 
linen  would  drop  down  between  the  board 
and  the  cylinder  and  you  had  to  push  it  up. 

Q.  Do  you  mean  us  to  understand  that 
you  put  your  hand  deliberately  inside  this 
finger  guard  and  down  into  the  space  be- 
tween the  feed  board  and  the  cylinder? 

A.  No,  sir. 

Q.  How  did  the  linen  drop! 

A.  The  linen  instead  of  going  in  would 
drop  down  between  the  board  and  the  cyl- 
inder and  you  would  push  it  up,  and  the 
young  lady  working  on  the  other  side,  hers 
would  catch  before  mine. 
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Q.  Yon  had  to  get  hold  of  the  end  in 
■ome  way  to  push  it  upt 

A.  No,  sir;  you  had  to  push  it  up  the 
feed  board. 

Q.  If  the  edge  of  the  linen  you  were  feed- 
ing had  dropped  down  between  the  feed 
board  and  the  cylinder,  how  could  you  push 
it  up  7 

A.  You  could  push  it  up  and  it  would 
eome  down  wrinkled. 

Q.  If  it  had  dropped  down  between  the 
feed  board  and  the  cylinder,  how  could  you 
push  it  up? 

A.  It    dropped    down    between    the    feed 

board    and   the    cylinder,    and    when    you 

pushed  it  up  and  it  came  out  of  the  mangle 

^it  would  come  out  wrinkled. 

«     Q.  You  did  not  hold  the  table  cloth  as  it 

•  fed  into^the  machine? 

A.  Yes,  I  had  hold  of  the  table  cloth. 

Q.  You  pushed  the  table  cloth  oyer  the 
feed  board;  but  you  could  not  catch  hold 
of  it,  as  a  matter  of  fact? 

A.  I  had  hold  of  the  table  cloth  and  was 
pushing  it  up  and  it  dropped.  And  this 
day  it  was  worse;  every  piece  we  put  in,  it 
dropped  down  and  we  had  to  push  it  up; 
and  as  I  pushed  it  up  in  some  way  or  other 
it  took  my  hand  with  it. 

Q.  You  say  it  was  getting  worse? 

A.  Yes.  We  had  to  sprinkle  the  dothes 
every  day,  and  this  day  we  had  to  sprinkle 
the  clothes  more  than  ever. 

Q.  And  that  is  the  only  day  you  put 
your  hand  inside  the  finger  guard! 

A.  Yea. 

Q.  Why  did  you  put  your  hand  inside 
then? 

A.  I  didn't  put  my  hand  inside.  The 
table  doth  pulled  it  in.  My  hand  was  on 
the  table  cloth  pushing  it  up,  and  the  table 
doth  caught  and  it  caught  my  hand  with  it. 

Q.  On  this  particular  occasion  even  you 
didn't  push  your  hand  inside  the  finger 
guard? 

A.  No,  sir;  I  didn't  put  my  hand  under 
the  finger  guard  until  the  table  doth  pulled 
it  under. 

Q.  So  the  table  cloth  had  hold  of  your 
hand  before  your  hand  had  gotten  past  the 
finger  guard! 

A.  The  table  doth  dropped  and  I  gave  it 
another  push  to  make  it  catch,  and  after 
it  dropped  it  caught  it  on  the  cylinder  and 
earned  my  hand  right  with  it. 

Q.  So  that  your  hand  had  gone  past  the 
finger  guard  before  the  table  cloth  caught 
it  and  carried  it  into  the  mangle! 

A.  The  table  cloth  took  my  hand  right 
along  with  it. 

Q.  What  I  want  to  find  out  is  the  exact 
time  that  this  table  doth  became  wrapped 
around  your  hand  in  such  a  way  as  to  take 
it  into  that  mangle! 


A.  The  table  cloth  dropped.  Sidney's  end 
had  gone  in  and  my  end  had  dropped,  and 
I  pushed  it  and  it  caught.  As  soon  as  the 
table  cloth  —  it  caught,  and,  after  it  caught, 
in  some  way  it  took  my  hand  right  up  with 
it. 

Q.  Where  did  it  drop!  Between  the  feed 
board  and  the  cylinder! 

A.  Between  the  feed  board  and  the  cylin- 
der. 

Q.  And  it  was  not  until  after  it  dropped 
that  your  hand  was  caught! 

A.  it  dropped  between  the  feed  board  and 
the  cylinder,  and  I  had  my  hand  on  the  fet^d 
board  to  make  it  catch,  and  mv  hand 
caught  and  went  right  up  with  it.  ^ 

d 

*The  plaintiff  offered  the  testimony  of  ex-* 
pert  witnesses,  who  said  that  no  kind  of 
latmdry  work  required  the  finger  guard  to 
be  more  than  %  an  inch  above  the  feed 
board.  Apart  from  the  extent  of  the  in- 
juries, this  was  all  the  evidence  tending  to 
sustain  plaintiff's  cause  of  action.  The 
presiding  judge  directed  a  verdict  to  be  re- 
turned for  the  defendant.  Upon  exceptions 
this  ruling  was  sustained  by  the  court  of 
appeals,  and  the  case  was  brought  here  by 
writ  of  error. 

The  evidence  tended  to  show  that,  in  one 
respect,  at  least,  the  machine  operated  by 
the  plaintiff  was  out  of  repair.  The  feed 
board  was  loose,  thereby  permitting  the 
fabric  to  be  ironed  sometimes  to  drop  be- 
tween it  and  the  steam  cylinder.  How  far 
this  was  a  cause  contributing  to  the  injury 
does  not  clearly  appear,  and  at  the  bar  it 
was  not  relied  upon  as  the  cause  of  the 
plaintiff's  injury.  This  was  the  prudent  at- 
titude, because  the  ill -repair  of  the  machine 
in  this  respect,  and  the  effect  upon  its  op- 
eration, were  in  existence  from  the  first 
and  well  known  to  the  plaintiff,  and  she 
failed  to  report-  or  complain  of  the  defect 
to  her  employer.  Washington  &  G.  R.  Co. 
V.  McDade,  135  U.  S.  554,  570,  34  L.  ed.  235, 
241,  10  Sup.  Ct.  Rep.  1044.  The  single 
ground  upon  which  the  plaintiff's  right  to 
recover  was  rested  was  that  the  guard  rail 
was  adjusted  at  an  excessive  height,  so  that 
it  would  permit  the  plaintiff's  hand  to  be 
drawn  between  it  and  the  feed  board  up  to 
the  point  of  engagement  between  the  re- 
volving cylinder  and  rollers.  The  judgment 
of  the  court  below  went  against  the  plain- 
tiff, upon  the  theory  that  she  assumed  the 
risk  of  this  danger,  and  that  is  the  question 
to  be  considered.  One  who  understands  and 
appredates  the  permanent  conditions  of 
machinery,  premises,  and  the  like,  and  the 
danger  which  arises  therefrom,  or,  by  the 
reasonable  use  of  his  senses,  having  in  view 
his  age,  intelligence,  and  experience,  ought 
to  have  understood  and  appreciated  them. 
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and  Toluntarily  undertakes  to  work  under 
those  conditions  and  to  expose  himself  to 
those  dangers,  cannot  recover  against  his 
employer  for  the  resulting  injuries.  Upon 
^  that  state  of  facts  the  law  declares  that  he 
«  assumes  the  risk.  The  rule  is  too  well  set- 
•  tied  to  warrant  an^extensive  discussion  of 
it  or  an  attempt  to  analyze  the  different 
reasons  upon  which  it  has  been  held  to  bo 
justified.  The  rule  of  assumption  of  risk 
has  been  thought  by  many  a  hard  one  when 
applied  to  the  complicated  conditions  of 
modem  industry,  so  largely  conducted  by 
the  aid  of  machinery  propelled  by  irresisti- 
ble and  merciless  mechanical  power,  and  the 
<!ritici8m  frequently  has  been  made  that  the 
Imperative  need  of  employment  leaves  to 
the  workman  no  real  freedom  of  choice, 
«uch  as  the  rule  assumes.  That  these  oon- 
-siderations  have  had  an  influence  is  shown 
t>y  the  notorious  unwillingness  of  juries  to 
apply  the  rule,  and  by  the  legislative  modi- 
fications of  it  which,  from  time  to  time, 
have  been  made,  as,  for  instance,  by  Con- 
gress in  the  safety  appliance  law.  Schlem- 
mer  v.  Buffalo,  R.  &  P.  R.  Co.  205  U.  S.  1, 
61  L.  ed.  681,  27  Sup.  Ot.  Rep.  407.  But  the 
common  law  in  this  regard  has  not  been 
modified  in  the  District  of  Columbia,  and 
we  have  no  other  duty  than  to  enforce  it. 
No  question  has  been  made  in  the  case  at 
bar  that  the  rule  prevails  and  is  relevant 
to  the  facts  of  this  case.  The  contention, 
however,  is  that,  as  the  plaintiff  testified  in 
substance  that  she  did  not  know  and  appre- 
eiate  the  danger  which  she  was  encounter- 
ing, that  testimony,  with  the  other  facts 
in  the  case,  raised  an  issue  for  the  jury, 
and  that  it  could  not  be  said,  as  matter  of 
law,  that  the  risk  had  been  assumed.  This 
contention  is  sustained  by  a  well-considered 
case.  Stager  v.  Troy  Laundry  Co.  38  Or. 
480,  53  L.RJ1.  459,  63  Pac  645.  See  Fronk 
T.  J.  H.  Evans  City  Steim  Laundry  Co. 
70  Neb.  75,  96  N.  W.  1053. 

Where  the  elements  and  combination  out 
of  which  the  danger  arises  are  visible  it 
cannot  always  be  said  that  the  danger  it- 
self is  so  apparent  that  the  employee  must 
be  held,  as  matter  of  law,  to  understand, 
appreciate,  and  assume  the  risk  of  it.  Tex- 
as &  P.  R.  Co.  V.  Swearingen,  196  U.  S.  51, 
49  L.  ed.  382,  25  Sup.  a.  Rep.  164;  Fitz- 
gerald V.  Connecticut  River  Paper  Co.  155 
Mass.  155,  31  Am.  St.  Rep.  537,  29  N.  B. 
464.  The  visible  conditions  may  have  been 
of  recent  origin,  and  the  danger  arising 
from  them  may  have  been  obscure.  In  sucli 
I,  eases,  and  perhaps  others  that  could  be 
9ftated,  the  question  of  the  assumption  of 
•  the  risk  is  plainly  for  the  jury.  But*where 
the  conditions  are  constant  and  of  long 
standing,  and  the  danger  is  one  that  is  sug- 
fettcd  Ij  ihb  common  knowledge  which  all 


possess,  and  both  the  conditions  and  the 
dangers  are  obvious  to  the  common  under- 
standing, and  the  employee  is  of  full  age, 
intelligence,  and  adequate  experience,  and 
all  these  elements  of  the  problem  appear 
without  contradiction,  from  the  plaintiff's 
own  evidence,  the  question  becomes  one  of 
law  for  the  decision  of  the  court.  Upon 
such  a  state  of  the  evidence  a  verdict  for  the 
plaintiff  cannot  be  sustained,  and  it  is  the 
duty  of  the  judge  presiding  at  the  trial  to 
instruct  the  jury  accordingly.  Patton  ▼. 
Texas  &  P.  R.  Co.  179  U.  S.  658,  45  L.  ed, 
361,  21  Sup.  Ct.  Rep.  275,  and  cases  there 
cited.  The  case  at  bar  falls  within  this 
class. 

The  plaintiff  was  a  person  of  matura 
years,  intelligent,  and  of  adequate  experi- 
ence. She  had  worked  for  some  months  up- 
on this  particular  machine,  and  during  that 
time  it  was  always  in  exactly  the  same  con- 
dition in  which  it  was  upon  the  day  of  the 
injury.  The  elements  out  of  which  the  dan- 
ger arose  were  plainly  visible  to  her.  The 
employer  had  no  duty,  statutory  or  other- 
wise, to  use  a  rail  to  guard  against  so  ob- 
vious a  danger  as  that  arising  out  of  two 
cylinders  in  contact  with  each  other  and 
seen  to  be  revolving  inwardly.  Hickey  ▼. 
Taaffe,  105  N.  Y.  26,  12  N.  E.  286.  We  see 
nothing  in  the  manner  of  the  adjustment 
of  the  guard  rail  which  constituted  an  al- 
lurement or  was  calculated  to  blind  the 
plaintiff  to  the  danger.  The  adjustment  of 
the  parts  of  the  machine  was  continually 
before  her  eyes.  The  danger  of  being  drawn 
between  the  cylinder  and  the  rollers  by  con- 
tact with  the  cylinder  was  illustrated  to  her 
every  minute  of  the  day  by  the  drawing 
in  of  the  clothes  to  be  ironed  by  contact 
with  the  revolving  cylinder.  The  distance 
between  the  guard  rail  and  the  feed  board 
was  constant,  and  its  relation  to  the  thick- 
ness of  her  hand  was  apparent.  She  must 
have  understood  that  if  her  hand  became  in- 
extricably entangled  with  the  clothes,  as 
seems  from  the  rather  vague  testimony  of 
the  plaintiff  was  the  case  here,  it  would  be 
drawn  between  the  cylinder  and  receive  theS 
injuries  which  unhappily  occurred.  •  Wc7 
think  that  it  must  be  said,  as  matter  of  law, 
that  she  voluntarily  assumed  the  risk  of 
the  danger.  Tuttle  v.  Detroit,  Q.  H.  &  M. 
R.  Co.  122  U.  S.  189,  30  L.  ed.  1114,  7  Sup. 
a.  Rep.  1166;  Crowley  v.  Pacific  Mills, l48 
Mass.  228,  19  N.  E.  844;  Gleason  y.  New 
York  &  N.  E.  R.  Co.  159  Mass.  68,  34  N.  E. 
79;  Connolly  v.  Eldredge,  160  Mass.  566, 
36  N.  E.  469;  Lemoine  v.  Aldrich,  177  Mass. 
89,  58  N.  E.  178;  Burke  v.  Davis,  191  Mass. 
20,  4  LJIJV.(N.S.)  971,  114  Am.  St.  Rep. 
591,  76  N.  E.  1039. 

Judgment  affirmed. 
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Land  subject  to  a  mortgage  may  be  as* 
•essed  at  its  full  value  for  taxation  without 
violating  U.  S.  Const.,  14th  Amend.,  al- 
though the  mortgage  debt  is  not  deducted 
from  the  owner's  personal  estate. 

[Bd.  Note.— For  other  cases,  see  Oonstltutlonsl 
Law.  Cent  Dig.  i  SSI;    Dec.  Die  I  »4.«J 

[No.  42.J 

.Aigned  December  7,  1908.    Decided  Decem- 
ber 21,  1908. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  New  York  to  review  a  judg- 
ment entered  pursuant  to  the  mandate  of 
the  Court  of  Appeals  of  that  state,  which 
affirmed  a  judgment  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  for  the  First  Ju- 
dicial Department,  affirming  a  judgment  of 
the  Supreme  Court  in  and  for  the  County  of 
New  York,  sustaining  a  demurrer  to  the 
complaint  in  a  suit  to  enjoin  municipal 
taxation.    Affirmed. 

See  same  case  below  in  Court  of  Appeals, 
187  N.  Y.  652,  80  N.  E.  1114. 

The  facts  are  stated  in  the  opinion. 

Mr.  Cverett  V.  Abbot  for  plaintiff  in  er- 
ror. 

Messrs.  David  Romsey  and  Francis  K. 
OD  Pendleton  for  defendant  in  error. 

*   *Mr.  Justice  Holmes  delivered  the  opinion 
•f  the  court: 

This  is  a  bill  to  prevent  the  city  of  New 
York  from  completing  the  levy  of  a  tax  and 
thereby  creating  a  cloud  upon  the  plaintiff's 
title.  The  plaintiff  owns  lots  numbered 
692,  694,  and  696  on  Seventh  avenue,  sub- 
ject to  mortgages  for  $70,000  and  $46,000, 
given  by  him.  The  premises  have  been  val- 
ued, as  the  first  step  toward  taxation,  at 
$160,000,  and  it  is  alleged  upon  information 
and  belief  that  this  valuation  makes  no  de- 
duction for  the  mortgages.  The  ground  of 
the  bill,  so  far  as  it  is  before  us,  is  that  the 
tax,  if  completed,  will  be  contrary  to  the 
14th  Amendment.  Some  criticism  might  be 
made  and  was  made  on  the  form  of  the  al- 
legations, but  we  will  take  them  as  present- 
ing what  we  believe  they  were  intended  to 
present, — the  question  whether,  consistent- 
ly with  the  Constitution  of  the  United 
States,  a  man  owning  land  subject  to  a 
mortgage  can  be  taxed  for  the  full  value  of 
tlie  land,  while,  at  the  same  time,  the  mort- 
gage debt  is  not  deducted  from  his  personal 
estate.  A  demurrer  to  the  bill  was  sus- 
tained by  the  courts  below. 


The  plaintiff  has  many  difficulties  in  his 
way.  In  the  first  place,  the  mode  of  taxa- 
tion is  of  long  standing,  and,  upon  ques- 
tions of  constitutional  law,  the  long-settled 
habits  of  the  community  play  a  part  as  well 
as  grammar  and  logic.  If  we  should  assume 
that,  economically  speaking,  the  present 
system  really  taxes  two  persons  for  the 
same  thing,  the  fact  that  the  system  ha»> 
been  in  force  for  a  very  long  time  is  of 
itself  a  strong  reason  against  the  belief  that 
it  has  been  overthrown  by  the  14th  Amend- 
ment, and  for  leaving  any  improvement  that 
may  be  desired  to  the  legislature. 

The  weight  of  the  plaintiff's  argument  is 
that  he  is  taxed  for  what  he  does  not  own.  The 
bill  seems  to  have  been  drawn  on  the  domi- 
nant notion  of  a  right  attached  specifically 
to  the  mortgaged  property, — ^that  is  to  say, 
the  notion  that  the  property  represents  so 
many  units  of  value,  from  which  the  mort- 
gage subtracts  so  many,  leaving  only  the 
remainder  subject  to  be  taxed;  and  this  is^ 
the  plaintiff's  view.  But  there  is  a*subor-? 
dinate  averment  that  the  plaintiff  has  not 
been  assessed  for  taxes  in  respect  of  per- 
sonal property,  and  the  allegation  seems  to 
convey,  by  indirection,  that  no  deduction  of 
the  mortgage  debt  has  been  made  from  per- 
sonal property,  and  to  admit  that  such  a 
deduction  would  have  set  the  city  riglit. 
As  to  the  former  notion,  it  will  be  observed 
that  the  mortgages  were  given  by  the  plain- 
tiff, and  therefore  charged  him,  as  well  aa 
his  land.  If  he  should  die,  by  the  law  of 
New  York  his  personal  property  would  have 
to  exonerate  the  realty,  so  far  as  it  would 
go.  If  he  lives,  and  remains  solvent,  the 
chances  are  that  he  will  pay  the  morf  jagea 
out  of  personalty.  Therefore,  the  true  de^ 
duction  is  not  the  amount  of  the  mortgagesy 
but  the  speculative  chance  that  the  land 
may  have  to  be  sold  for  the  debt, — a  chance 
that  would  be  insured  at  different  rates  to 
different  persons.  The  other  theory  regardii 
the  mortgage  debt  as  a  deduction  from  total 
riches,  to  be  compensated  by  an  allowance 
to  them  indifferently,  either  in  the  valuation 
of  the  land  or  by  a  deduction  from  personal 
estate.  And  this  logically  leads  to  the  oon- 
dusion  that  no  scheme  of  taxation  is  con- 
stitutional that  does  not  make  aTIowance 
for  all  obligations  and  debts, — ^a  conclusion 
that  the  plaintiff  seems  to  accept,  while  he 
does  not  make  it  plain  that  he  does  not  re^ 
ceive,  both  in  law  and  in  fact,  such  an  al- 
lowance by  a  deduction  of  debts  from  per- 
sonal estate. 

It  cannot  matter  to  the  plaintiff's  argi>- 
ment  whether  the  obligation  is  directed  to  a 
specific  object  or  to  the  whole  mass  of  ob- 
jects owned  by  the  party  bound.  In  the 
one  case,  as  much  as  in  the  other,  the  dbligsp 
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iion  will  take  certain  units  of  Talue  from 
his  riches  when,  under  the  oompulsion  of 
the  law,  it  is  performed.  But  it  is  an  amaz- 
ing proposition  of  constitutional  law  that 
the  law  cannot  fix  its  eye  on  tangibles  alone 
and  tax  them  by  present  ownership  without 
regard  to  obligations  that,  when  performed, 
would  make  some  of  them  change  hands; 
for  instance,  that,  under  the  14th  Amend- 
ment, a  man  having  a  thousand  sheep 
as  his  only  property  could  not  be  taxed 
for  their  full  value  without  allowance 
^for  an  unsecured  debt  of  $5,000,  even 
JJif  his  creditors  should  be  left  untaxed, 
•  — a  matter  that  hardly  would  concern 
him.  Bell's  Gap  R.  Go.  v.  Pennsylva- 
nia, 134  U.  S.  232,  237,  33  L.  ed.  892,  895, 
10  Sup.  Ct.  Rep.  633;  Merchants'  &  M.  Nat. 
Bank  v.  Pennsylvania,  167  U.  S.  461,  464, 
42  L.  ed.  236,  237,  17  Sup.  Gt.  Rep.  829; 
People  ex  rel.  Bijur  v.  Barker,  156  N.  Y. 
330,  333,  49  N.  E.  940.  Undoubtedly  he 
would  be  taxed  for  more  than  he  owned  if 
his  total  riches  were  computed  on  the  foot- 
ing that  the  law  would  keep  its  promise 
and  make  him  pay,  and  that  what  would  be 
done  should  be  treated  as  done.  If  he  owned 
other  property,  still  there  would  be  the 
chance  that  the  sheep  might  be  seized  on 
execution,  and,  as  we  have  said,  the  liabil- 
ity of  the  mortgaged  land  is  no  more,  al- 
though the  chance  may  be  greater.  It  is  a 
BufScient  answer  to  say  that  you  cannot 
carry  a  constitution  out  with  mathematical 
nicety  to  logical  extremes.  If  you  could, 
we  never  should  have  heard  of  the  police 
power.  And  this  is  still  more  true  of  taxa- 
tion, which,  in  most  communities,  is  a  long 
way  off  from  a  logical  and  coherent  theory. 
And  it  may  perhaps  be  doubted  whether 
there  is  even  a  logical  objection  to  the  sov- 
ereign power  giving  notice  to  all  persons 
who  may  acquire  property  within  its  do- 
main that,  when  it  comes  to  tax,  it  will  not 
look  beyond  the  tangible  thing,  and  that 
those  who  buy  it  must  buy  it  subject  to 
that  risk. 

The  plaintiff's  contention  that  the  mort- 
gage must  be  deducted  from  the  land, 
whether  the  mortgage  is  taxed  or  not,  stated 
a  little  differently,  is  that  he  was  entitled 
to  an  apportionment  of  the  tax  to  his  in- 
terest, and  that,  if  the  title  to  a  lot  is  split 
up,  the  government  cannot  tax  it  as  a 
whole.  To  this  we  cannot  agree,  although 
it  should  be  mentioned  that  the  Greater 
New  York  charter  permits  the  owner  of  any 
interest  to  redeem  it  separately,  fi  920. 
We  have  assumed  so  far  that  the  tax  on  this 
i«al  estate  is  a  debt  that  might  be  collected 
by  a  personal  suit  against  the  plaintiff.  As 
»  matter  of  fact,  it  is  not  collected  in  that 
way,  and  we  gather  from  what  was  said 
and  admitted  at  the  argument  that  it  is 


doubtful  at  least  whether  such  an  action 
would  lie.  See  Durant  v.  Albany  Gounty, 
26  Wend.  66;  Rochester  v.  Gleichauf,  40 
Misc.  446,  82  N.  Y.  Supp.  750.  Suppose^ 
that  the  tax  law  should  operate  only  in^ 
rem,  against *a  lot  defined  by  the  limits  of* 
a  separate  title,  and  should  simply  give  no- 
tice by  sufficient  means  to  all  the  world 
that  it  would  be  sold  unless,  within  a  cer- 
tain time,  some  party  in  interest  should  see 
fit  to  pay  a  certain  sum.  Notwithstanding 
the  position  of  the  plaintiff,  it  cannot  be 
doubted  that  such  a  proceeding  would  be 
as  valid  as  the  imposition  of  a  personal  lia- 
bility upon  individuals  according  to  their 
interest.  See  Witherspoon  v.  Duncan,  4 
Wall.  210,  217,  18  L.  ed.  339,  342;  Gastillo 
V.  McGonnico,  168  U.  S.  674,  681,  682,  42 
L.  ed.  622,  625,  18  Sup.  a.  Rep.  229.  But 
the  notion  of  a  proceeding  in  rem  is  at  the 
bottom  of  the  usual  tax  on  land,  even  where, 
as  in  Massachusetts,  there  is  a  personal 
liability  superadded.  This  is  shown  by  the 
doctrine  that  a  valid  tax  sale  cuts  off  all 
titles  and  starts  a  new  one.  Hefner  ▼. 
Northwestern  Mut.  L.  Ins.  Go.  123  U.  S. 
747,  751,  31  L.  ed.  309,  311,  8  Sup.  Gt.  Rep. 
337;  Emery  v.  Boston  Terminal  Co.  178 
Mass.  172,  184,  86  Am.  St.  Rep.  473,  69  N. 
E.  763.  Of  course,  there  is  no  question  of 
allowances  or  deductions  upon  a  proceeding 
in  rem.  All  interests  are  proceeded  against 
at  once. 

If  there  is  no  personal  liability  in  New 
York,  the  levy  of  a  tax  is  a  proceeding  tfi 
rem,  whatever  requirements  may  be  made 
for  notice  by  naming  parties  in  interest,  and 
even  if  naming  them  is  a  condition  to  the 
validity  of  the  tax.  Indeed,  it  may  be  as- 
sumed  that  primarily  it  is  such  a  proceed- 
ing in  any  event,  and,  as  a  proceeding  in 
rem,  might  be  sustained,  even  if  the  per- 
sonal liability  failed.  A  tax  on  special  in- 
terests is  not  unknown  (Baltimore  Ship- 
building &  Dry  Dock  Go.  v.  Baltimore,  195 
U.  S.  376,  381,  49  L.  ed.  242,  244,  25  Sup. 
Gt.  Rep.  50),  but  the  usual  course  is  to  tax 
the  land  as  a  whole,  and  that  we  under- 
stand to  be  the  way  in  New  York.  "In  all 
cases  the  assessment  shall  be  deemed  as 
against  the  real  property  itself,  and  the 
property  itself  shall  be  holden  and  liable 
to  sale  for  any  tax  levied  upon  it."  Laws 
of  1902,  chap.  171,  §  1.  See  Greater  New 
York  charter  of  1901,  §§  1017,  1027. 

More  might  be  said,  but  we  will  add  only 
that  while  in  order  to  meet  the  plaintiff's 
arguments  we  have  taken  his  bill  as  pre- 
senting the  question  that  we  believe  it  was 
intended  to  present,  the  assumption  hardly 
could  be  made  if  our  opinion  otherwise  was^ 
on  his  side.    It  does  not  appear  that  he  hasM 
not  received *an  allowance  for  his  mortgage* 
debt    except    by    •    conjectural    inference. 
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Among  the  matters  that  we  do  not  consider 
is  whether  the  plaintiff  has  any  remedy 
except  proceedings  for  an  abatement,  when 
he  admits  that  he  was  liable  to  a  tax,  and 
disputes  only  the  amount. 
Judgment  affirmed. 


<211  U.  S.  452) 

ALONZO  BAILEY,  Plff.  in  Err., 

V. 

STATE  OF  ALABAMA. 

Courts  (§  3!)9*)  —  Supreme  Coubt  — Rk- 
viEw  OF  Decisions  of  State  Coubts. 
Questions  respecting  the  yalidity,  under 
U.  S.  Const,  13th  and  14th  Amends.,  of 
the  provision  of  Ala.  Gen.  Acts  1907,  ^.  636, 
creating  a  presumption  of  criminal  intent 
from  the  refusal  of  an  employee  to  perform 
service  without  refunding  money  or  property 
obtained  from  his  employer,  are  not  open 
on  a  writ  of  error  from  the  Federal  Supreme 
Court  to  review  a  judgment  of  the  highest 
court  of  the  state,  affirming  the  refusal  of 
an  inferior  court  to  discharge  the  accused 
on  habeas  corpus,  where  all  that  appears 
from  the  record  is  that  the  accused  is  held 
to  await  trial  on  a  charge  of  having  ob- 
tained money  from  his  employer  under  a 
written  contract,  with  intent  to  defraud. 

[Ed.  Note.— For  otber  cases,  see  Ckmrts,  Cent 
Dig.  i  1089;    Dec  Dig.  S  899.*] 

[No.  538.] 

Submitted  November  12,  1908.    Decided  De- 
cember 21,  1908. 

IK  ERROR  to  the  Supreme  Court  of  the 
State  of  Alabama  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Montgom- 
ery City  Court,  in  that  state,  denying  re- 
lief by  habeas  corpus.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edward  S.  Watts,  Fred  S. 
Ball,  and  Troy,  Watts,  &  Letcher  for  plain- 
tiff in  error. 

Messrs.  Alexander  M.  Garber  and 
Thomas  W.  Martin  for  defendant  in  error, 

Attorney  General  Bonaparte  and  Robert 
A.  Howard  (by  special  leave)  as  amid 
euricB. 

Mr.  Justice  Holmes  delivered  the  opinion 
^of  the  court: 

w  This  is  a  writ  of  error  to  reverse  a 
•  Judgment  of  the  supreme *court  of  Alabama 
^Ala.— )i  affirming  a  judgment  of  a  judi^e 
of  the  Montgomery  city  court,  which  denied 
a  discharge  on  habeas  corpus  to  the  plain- 
tiff in  error.  At  the  hearing  on  the  writ 
in  the  city  court  it  appeared  that,  after  a 
preliminary  trial  before  a  justice  of  the 
peace,  the  plaintiff  in  error  was  committed 
for  detention  on  a  charge  of  obtaining  $15 
under  a  contract  in  writing,  with  intent  to 


injure  or  defraud  his  employer.     At  this 
stage  the  writ  was  issued. 

If  the  supreme  court  had  affirmed  the  de- 
nial of  the  discharge  on  the  ground  that  the 
proper  course  was  to  raise  the  objections  re- 
lied upon  at  the  trial  of  the  principal  case 
on  the  merits,  and  to  take  the  question 
up  by  writ  of  error,  it  would  have  adopted 
the  rule  that  prevails  in  this  court,  and 
there  would  be  nothing  to  be  said.  But 
the  supreme  court  of  the  state  dealt  with 
the  objections,  and,  as  the  matter  is  one  of 
local  procedure,  it  is  not  to  be  criticised  for 
taking  a  different  course.  The  unsatisfac- 
toriness  of  such  attempts  to  take  a  short 
cut  will  appear,  however,  we  think,  in  a 
moment. 

We  gather  from  the  opinion  of  the  su- 
preme court  that  the  plaintiff  in  error  is 
proceeded  against  under  a  law  of  1907  (Gen- 
eral Acts  1907,  p.  636),  amending  the  Code 
of  1896,  §  4730.  This  section  of  the  Code 
made  it  an  offense  punishable  like  larceny 
to  enter  into  a  contract  in  writing  for 
service  with  intent  to  injure  or  defraud  the 
employer,  and,  after  thereby  obtaining  mon- 
ey or  personal  property  from  such  employer, 
with  such  intent,  without  just  cause,  and 
without  refimding  the  money  or  paying  for 
the  property,  to  refuse  to  perform  the  serv- 
ice. The  amendment,  embodying  and  en- 
larging an  earlier  one,  makes  the  refusal 
or  failure  without  just  cause  prima  facie 
evidence  of  the  intent;  makes  the  penalty 
a  fine  in  double  the  damage  suffered,  one 
half  to  go  to  the  party  injured,  and  cre- 
ates a  similar  offense  with  regard  to  persons 
making  contracts  in  writing  "for  the  rent 
of  land."  It  is  contended  that  the  statute 
as  it  now  stands  is  unconstitutional  under 
the  13th  and  14th  Amendments.  The  pre-^ 
sumption  is  said  to  be  artificial,  and  not|0 
drawn  from  the  facts  of  life.  *When  coupled  • 
with  the  local  rule  that  the  party  cannot 
testify  to  his  actual  intent,  it  is  said  prac- 
tically to  make  a  crime  out  of  a  mere  de- 
parture from  service,  which,  it  is  said,  and 
it  seems  to  have  been  conceded  by  the  su- 
preme court  of  Alabama,  could  not  be  done. 

The  trouble  in  dealing  with  this  conten- 
tion is  due  to  the  meager  facts  on  which 
this  case  comes  before  us  at  this  stage.  If 
the  principal  case  had  been  tried  it  is  imagi- 
nable that  it  might  appear  that  a  certain 
class  in  the  community  was  mainly  affect- 
ed, and  that  the  usual  course  of  events,  in- 
cluding the  consequences  in  case  of  inabili- 
ty to  pay  the  fines,  was  such  that,  in 
view  of  its  operation  and  intent,  the  whole 
statute  ought  to  be  held  void.  It  may  be, 
although  presumptions  of  intent  from  some- 
what remote  subsequent  conduct  are  not 
unknown  to  the  common  law  (Com.  v. 
Rubin,  165  Mass.  453,  43  N.  E.  ?00),  that  the 


•For  other  cues  see  same  topic  *  |  numbbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
>  48  South.  498. 
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amendment  createB  a  presumption  that  can- 
not be  upheld.  But  we  cannot  deal  with 
these  questions  now.  All  that  appears  from 
the  record  with  regard  to  the  foundation 
of  the  case  against  him  is  that  the  plain- 
tiff in  error  is  held  on  a  charge  of  having 
obtained  money  imder  a  written  contract 
with  intent  to  defraud.  There  is  no  doubt 
that  such  oonduot  may  be  made  a  crime.  It 
may  be  questioned  whether  we  ought  to 
assume  that  the  proceeding  is  under  the 
statute,  although  it  is  admitted  on  all  hands. 
But,  if  we  do  assume  it,  there  is  nothing  as 
yet  to  show  that  the  section  of  the  Code, 
apart  from  the  amendments,  is  bad.  The 
amendments  are  separable,  as  is  sufficient- 
ly shown  by  the  fact  that  the  rest  of  the 
enactment  originally  stood  without  them. 
When  the  ease  comes  to  trial  it  may  be 
that  the  prosecution  will  not  rely  upon  the 
statutory  presumption,  but  will  exhibit  sat- 
isfactory proof  of  a  fraudulent,  scheme,  so 
that  the  validity  of  the  addition  to  the  stat- 
ute will  not  come  into  question  at  all.  It 
is  true  that  it  appears  that  the  plaintiff  in 
error  was  held  for  trial  on  the  statutory 
evidence,  and  with  no  other  proof  of  fraud- 
ulent intent.  But,  if  that  evidence  was  in- 
M)  sufficient,  it  hardly  will  be  contended  that 
ijthis  court  should  require  the  state  courts 
*  to*  release  all  persons  held  for  trial,  where, 
in  its  opinion,  the  evidence  fails  to  show 
probable  cause.  We  repeat,  the  trouble  with 
the  whole  case  is  that  it  is  brought  here 
prematurely  by  an  attempt  to  take  a  short 
out.  And,  as  the  supreme  court  of  the 
state  would  have  been  warranted  in  deny- 
ing the  writ  on  that  ground,  perhaps  we 
have  done  a  work  of  supererogation  in  giv- 
ing further  reasons  for  affirming  its  judg- 
ment. 
Judgment  affirmed. 

Mr.  Justice  Harlan,  dissenting: 
The  plaintiff  in  error,  Bailey,  was  arrest- 
ed and  held  for  trial  on  the  charge  of  hav- 
ing obtained  from  his  employer,  with  the 
intent  to  injure  him,  the  sum  of  $16.  Hav- 
ing been  taken  into  custody,  he  sued  out  a 
writ  of  habeas  corpus  from  a  subordinate 
court  of  Alabama,  alleging  that  the  statute 
under  which  he  was  arrested  and  deprived 
of  his  liberty  was  in  violation  of  the  Con- 
stitution of  the  United  States. 

The  statute  of  Alabama  referred  to  is  as 
follows:  "6845. — ^Any  person  who,  with  in- 
tent to  injure  or  defraud  his  employer,  en- 
ters into  a  contract  in  writing  for  the  per- 
formance of  any  act  or  service,  and  thereby 
obtains  money  or  other  personal  property 
from  such  employer,  and  with  like  intent, 
and  without  just  cause,  and  without  refund- 
ing such  money  or  paying  for  such  proper- 
ty, refuses  or  fails  to  perform  such  act  or 


service,  must,  on  conviction,  be  punished  by 
a  fine  in  double  the  damage  suffered  by  the 
injured  party,  but  not  more  than  $300,  on* 
half  of  said  fine  to  go  to  the  county  and  on* 
half  to  the  party  injured;  and  any  person 
who,  with  intent  to  injure  or  defraud  his 
landlord,  enters  into  any  contract  in  writ- 
ing for  the  rent  of  land,  and  thereby  obtains 
any  money  or  other  personal  property  from 
such  landlord,  and  with  like  intent,  without 
just  cause,  and  without  refunding  such  mon- 
ey or  paying  for  such  property,  refuses  or 
fails  to  cultivate  such  land,  or  to  comply  ^ 
with  his  contract  relative  thereto,  must,  on;^ 
conviction,  be* punished  by  a  fine  in  double* 
the  damage  suffered  by  the  injured  party, 
but  not  more  than  $300,  one  half  of  said 
fine  to  go  to  the  county  and  one  half  to 
the  party  injured.  And  the  refusal  of  any 
person  who  enters  into  such  contract  to  per- 
form such  act  or  service,  or  to  cultivate 
such  lands,  or  refund  such  money,  or  pay 
for  such  property,  without  just  cause,  shall 
be  prima  fade  evidence  of  the  intent  to  in- 
jure his  employer  or  landlord,  or  to  defraud 
him."    Ala.  Code  1907. 

It  appears  that,  at  the  hearing  of  the  ap- 
plication for  habeas  corpus,  the  accused  con- 
tended that  the  statute  was  in  violation  (1) 
of  the  14th  Amendment  of  the  Constitution 
of  the  United  States,  in  that  it  deprived 
him  of  his  liberty  without  due  process  of  law 
and  denied  him  the  equal  protection  of  the 
htws;  (2)  of  the  13th  Amendment,  in  that 
its  effect  was  to  subject  him  to  involuntary 
servitude  (not  as  a  punishment  for  crime) 
if  he  failed  to  pay  a  debt  preferred  against 
him. 

These  contentions  were  overruled,  and^ 
the  discharge  of  the  accused  having  been  re- 
fused, he  prosecuted  an  appeal  to  the  su- 
preme court  of  Alabama.  That  court  oon- 
sidered  upon  its  merits  every  question  pre- 
sented by  the  record,  and  affirmed  the  or- 
der under  which  the  accused  was  held  in 
custody.  From  that  order  the  case  waa 
brought  here  by  Bailey  from  that  court  up- 
on writ  of  error  granted  by  its  chief  jus- 
tice. 

Speaking  generally,  the  statute  has  been 
assailed  by  the  accused,  as  well  as  by  the 
Attorney  General  of  the  United  States  (who, 
with  the  consent  of  this  court,  has  filed  a 
brief  as  amicus  ourncp),  as  establishing  and 
maintaining,  and  as  intended  to  establish 
and  maintain,  as  to  laborers  or  employee* 
in  Alabama,  a  system  of  peonage,  in  viola- 
tion of  the  (}onstitution  and  the  laws  of 
the  United  States.  The  statute  of  Ala- 
bama, the  Attorney  General  contends,  is  in 
violation  of  the  act  of  Congress  of  HCarcb 
2d,  1867,  chap.  187,  14  Stat,  at  L.  546,  now 
§  1990  of  the  Revised  Statutes  (U.  S.  Comp. 
Stat.  1901,  p.  1266),  which  provides  thai 
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"all  «et8,  laws,  resohitiona,  orders,  regula- 
tions, or  usages  of  the  territory  of  New 
Mttdoo,  or  of  any  other  territory  or  state, 
^.    .    .    by   virtue   of   which   any   attempt 
Ml  shall  hereafter  be  made  to  establish,  main- 
•"tain,  or  enforce,  directly  or* indirectly,  the 
▼oluntary  or  involuntary  senrice  or  labor 
of  any  persons  as  peons  in  liquidation  of  any 
debt  or  obligation,  or  otherwise,  are  de- 
clared null  and  void.*' 

The  supreme  court  of  Alabama,  by  Its 
final  order,  overruled  the  objections  which 
the  aoeused  urged,  on  eonstitutional 
grounds,  against  the  statute,  and  refused  to 
direct  his  discharge  from  custody.  If  that 
statute  is  repugnant  to  the  Constitution  and 
laws  of  the  United  States  it  is  void,  and 
the  aoeused  is  deprived  of  his  liberty  in 
violation  of  Federal  law.  That  everyone 
will  admit.  But  this  court  refuses,  although 
the  ease  is  before  it  upon  writ  of  error, 
regularly  sued  out  by  the  defendant,  to  con- 
sider and  determine  that  question.  It  af- 
firms the  judgment  of  the  state  court  and 
leaves  the  accused  In  custody  upon  the 
ground — if  I  correctly  interpret  the  opiniim 
— ^that  he  took  a  "short  cut"  when  seeking, 
upon  habeas  corpus,  to  be  discharged  from 
custody  in  advance  of  his  trial.  If  the  ac- 
cused, in  advance  of  his  trial,  had  sought 
A  discharge  on  a  writ  of  habeas  corpus  sued 
out  from  a  oircuii  oowrt  of  the  United 
States,  that  might  have  been  deemed  a 
'Ishort  cut.**  For  it  is  well  established 
that,  "in  the  light  of  the  relations  existing 
vnder  our  system  of  government  between 
the  judicial  tribunals  of  the  Union  and  of 
the  states,  and  in  recognition  of  the  fact 
that  the  public  good  requires  that  those 
relations  be  not  disturbed  by  unnecessary 
conflict  between  courts  equally  bound  to 
guard  and  protect  rights  secured  by  the 
Constitution,"  the  courts  of  the  United 
States  will  not,  except  in  certain  eases  of 
urgency,  and  in  advance  of  his  trial,  dis- 
charge, upon  habeas  corpus,  one  who  is  al- 
leged to  be  held  in  custody  by  the  state,  In 
violation  of  the  Constitution  or  the  laws  of 
the  United  States.  Ex  parte  Royall,  117 
U.  S.  241,  251,  29  L.  ed.  868,  871,  6  Sup.  a. 
Bep.  734;  Minnesota  v.  Brundage,  180  U.  S. 
499,  501,  45  L.  ed.  639,  640,  21  Sup.  a.  Bep. 
455,  and  the  authorities  there  cited.  But 
whether  the  accused,  in  seeking  his  dis- 
charge by  the  state  court,  adopted  a  mode 
of  procedure  authorized  by  the  local  law, 
was  for  the  Alabama  courts,  not  for  this 
court,  to  determine.  The  state  oourt  reoog- 
^nised  the  proceeding  by  habeas  corpus  to 
>obe  in  accordance  with  the  local  law;  for  the 
*  supreme  court  of  ^Alabama,  without  even  in- 
timating that  the  accused  took  a  "short 
cot,"  or  pursued  the  wrong  method  to  ob- 
tain his  discharge,  entertained  his  appeal 


and  passed  upon  the  oonstitutionality  of  thft 
statute  under  which  he  was  held  In  cus- 
tody. As  the  state  oourt,  by  its  final  order, 
held  that  the  detention  of  the  accused  by 
the  state  authorities  was  not  inconsistent 
with  any  privilege  secured  by  the  Constitu- 
tion or  laws  of  the  United  States,  he  was 
entitled,  of  right,  to  bring  the  case  here  up- 
on writ  of  error  and  have  this  oourt 
determine  the  question,  distinctly  raised, 
whether  the  statute  of  Alabama,  as 
applied  to  his  case,  did  not  infringe  privi- 
leges belonging  to  him  under  the  Constitu- 
tion and  laws  of  the  United  States.  We 
say,  of  right,  because  §  709  of  the  Bevised 
Statutes  (U.  8.  Comp.  Stat.  1901,  p.  575), 
expressly  authorizes  a  writ  of  error  to  re- 
examine the  final  judgment  of  the  highest 
oourt  of  a  state,  which  denies  a  title,  right, 
privilege,  or  immunity,  specially  set  up  or 
claimed  under  the  United  States.  This  is 
a  right  of  great  value.  I  submit  that  this 
court  cannot  properly  refuse  or  fail  to  meet 
the  constitutional  question  decided  by  the 
state  oourt  and  plainly  raised  by  the  pres- 
ent writ  of  error  for  Its  consideration. 
Such  refusal  or  failure  cannot,  I  submit,  be 
justified  except  on  the  ground  that  an  or- 
der of  the  highest  court  of  a  state,  rendered 
on  a  formal  appeal,  which  affirms  that  the 
accused  is  not  held  in  custody  In  violaticm 
of  the  Constitution  and  laws  of  the  United 
States,  is  not  a  final  judgment  within  the 
meaning  of  |  709, — a  proposition  which 
this  oourt  does  not  announce,  and  which 
I  cannot  believe  it  will  ever  announce. 
The  course  pursued  in  the  disposition 
of  this  case  by  the  oourt  has  not,  so 
far  as  I  am  aware,  any  precedent  in  its  his- 
tory. If  it  was  the  right  and  duty  of  the 
state  court  to  determine  by  its  final  order 
whether  the  accused  was  constitutionally 
deprived  of  his  liberty  or  was  subjected  to 
involuntary  servitude  or  labor,  not  in  pun- 
ishment for  crime,  but  really  in  liquidation 
of  a  debt,  it  is  then  the  right,  and,  I  think, 
the  duty,  of  this  court,  upon  the  present 
writ  of  error,  regularly  brought  by  the  ac- 
cused, to  re-examine  that  judgment,  and 
decide  the  question  whether  he  is  deprived  m 
of  his  liberty* in  violation  of  the  Constitu-** 
tion  or  laws  of  the  United  States.  It  is  a 
curious  condition  of  things  if  this  oourt 
must  remain  silent  when  the  question 
oomes  before  it  regularly,  whether  the  final 
judgment  of  the  highest  oourt  of  a  state 
does  not  deprive  the  citizen  of  rights  se- 
cured to  him  by  the  supreme  law  of  the 
land. 

For  the  reasons  stated  I  dissent  from  the 
opinion  and  judgment  of  the  oourt. 

Mr.  Justioe  Day  also  dissented. 
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L.  L.  MoCANDLESS,  Plflf.  in  Err., 

V. 

JAMES  W.  PRATT,  Commissioner  of  Pub- 
lie  Lands  of  the  Territory  of  Hawaii. 

GouBTs  (§  387*)  —  SuPBEins  Coubt  — Re- 
view   Off   TEBBITOBIAL   DECISION— I WTKB- 

X8T  IN  Subject- Matteb. 

A  property  owner  and  taxpayer  bas  no 
•nch  personal  interest  in  a  suit  brought  by 
him  to  restrain  territorial  officers  from  ex- 
changing certain  public  lands  of  the  terri- 
tory of  Hawaii  for  other  lands  as  will  sus- 
tain a  writ  of  error  from  the  Federal  Su- 
preme Court  to  review  a  judgment  of  the 
territorial  supreme  court,  denying  the  relief 
sought,  where  the  suit  is  grounded  on  the 
theory  that  the  proposed  exchange  is  illegal 
under  the  territorial  laws  because  the  lands 
■ought  to  be  exchanged  are  under  lease  and 
are  in  parcels  of  more  than  1,000  acres. 

FBd.  Note.— For  other  cases,  see  Courts,  Deo. 
Dig.  S  387.*J 
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[No.  109.] 

Argued  November   6,   9,    1908. 
December  21,  1908. 


Decided 


IN  ERROR  to  the  Supreme  Court  of  the 
Territory  of  Hawaii  to  review  a  decree 
which  reversed  a  decree  of  the  Circuit  Court 
of  the  first  Judicial  Circuit  in  that  terri 
tory,  overruliog  a  demurrer  to  a  bill  which 
seeks  to  enjoin  an  exchange  of  public  lands 
by  territorial  officers.    Dismissed. 
See  same  ease  below,  18  Haw.  221,  269. 
The  facts  are  stated  in  the  opinion. 
Messrs.    Aldis    B.    Browne,    A.    Q.   M. 
Robertson,  and  Alexander  Britton  for  plain- 
iiff  in  error. 
Messrs.    Charles    R.    Hemenway    and 
o  Henry  £.  Cooper  for  defendant  in  error. 

•  •Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

The  plaintiff  in  error,  who  was  plaintiff 
in  the  court  below,  and  whom  therefore  we 
shall  refer  to  as  plaintiff,  brought  this  suit 
in  the  circuit  court  of  the  first  judicial  cir- 
cuit, territory  of  Hawaii,  at  chambers,  to 
enjoin  Geoiige  R,  Carter,  governor  of  the 
territory,  and  the  defendant,  commissioner 
of  public  lands  of  the  territory,  from  ex- 
changing certain  lands  of  the  territory  for 
other  lands. 

The  governor  promulgated,  on  29  th  of  No- 
vember, 1906,  the  following  order: 

''Lanai  Lands. — ^Notice  is  hereby  given 
that,  having  decided  an  exchange  of  the  pub- 
lic lands  of  the  island  of  Lanai  to  be  ad- 
visable, the  commissioner  of  public  lands  is 
prepared  to  receive  offers  of  other  lands 
that  are  equal  in  value  to  those  of  Lanai, 
and  of  greater  immediate  service  to  the  ter- 
ritorial government,  from  any  responsible 
person,  up  to  and  including  Saturday,  the 
16th  day  of  December,  1906." 

The  island  of  Lanai  contains  a  total  area 


of  86,400  acres,  of  which  the  territory  owns 
47,679  acres.    The  lands  owned  by  the  ter- 
ritory are  divided  into  five  tracts,  and  are^ 
under  lease  to  one  Charles  Gay  for  annual^ 
rentals  which  amount  in  all  to* the  simi  of* 
$1,600.    These  facts  are  alleged  in  the  bill, 
and  that  the  tracts  are  of  great  value,— one 
containing  8,000   acres   of   land,   which   is 
good  grazing  land,  and  has  3  miles  of  sea 
frontage,  and  extends  inland  6  miles,  being 
worth  $40,000.    Another  tract,  it  is  alleged, 
is  of  the  same  kind  of  land,  and  has  a  sea 
frontage  of  514  miles  and  an  inland  depth 
of  6  miles,  and  is  worth  $37,000.    The  other 
tracts  are  of  the  value  of  $5,000. 

It  is  alleged  that  Pratt,  as  commissioner, 
threatens  to  and  will  exchange  such  lands 
for  other  lands  if  he  receives  an  offer  there- 
for from  a  responsible  person,  and  that  the 
governor  will  consent  and  approve  the  ex- 
change unless  he  and  Pratt  be  enjoined.  It 
is  further  alleged  that  Pratt  has  no  legal 
right  to  make  the  exchange  nor  the  governor 
to  approve  it. 

It  is  further  alleged  that  the  intended 
and  proposed  exchange  of  lands  "is  not  pro- 
posed by  way  of  compromise  or  equitable 
settlement  of  the  rights  of  any  claimants, 
nor  by  way  of  exchange  for  parcels  of  lands 
acquired  for  any  road  or  roads,  nor  for  a 
site  or  sites  of  a  government  building  or 
buildings,  nor  for  any  other  governmental 
purpose  or  purposes." 

An  injunction  was  prayed  against  the  ex- 
change and  against  issuing  land  patents 
for  the  lands  received  in  exchange.  A  tem- 
porary injunction  was  granted,  which,  upon 
the  motion  of  the  governor,  was  dissolved, 
and  the  bill  dismissed  as  to  him.  Pratt 
demurred  to  the  bill,  and  urged  as  grounds 
thereof  that  the  bill  was  insufficient,  that 
it  did  not  appear  that  he,  as  commissioner, 
was  doing  or  about  to  do  any  act  in  viola- 
tion of  law,  that  plaintiff  had  no  l^gal  ca- 
pacity to  sue,  that  no  injury  was  threat- 
ened or  otherwise  to  plaintiff,  that  he  was 
not  sufficiently  interested  to  be  entitled  to 
an  injunction  or  to  any  relief  in  a  court  of 
equity,  that  the  complaint  was  not  properly 
verified,  and  that  the  allegation  that  the 
defendant,  as  commissioner,  had  no  legal 
authority  to  exchange  public  lands,  was  a 
conclusion  of  law. 

The   demurrer   was   overruled,   the  courts 
holding  that  the  plaintiff  had  the  right  to^ 
bring  and  maintain  the  suit,  and  that* the* 
proposed  exchange  of  lands  wns  "unlawful, 
illegal,  and  unwarranted."     Ten  days  were 
given  to  further  plead,  and,  in  default  of 
which,  the  injunction  was  to  be  made  per- 
manent.    The  decree  was  reversed  by  the 
supreme  court  of  the  territory.     IS  Haw* 
221.    This  writ  of  error  was  then  sued  out 
and    George   R.    Carter,    governor,    named 
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therein  as  a  defendant,  bnt  the  writ  was 
subsequently  dismissed  as  to  him,  on  mo- 
tion of  his  successor,  the  present  governor. 
The  supreme  court  of  Hawaii  assumed, 
without  definitely  deciding,  that  the  plain- 
tiff had  a  right  to  maintain  the  suit.  The 
question  of  the  validity  of  the  exchange  it 
decided  against  the  contention  of  the  plain- 
tiff, holding  that  the  commissioner  had  the 
power  to  make  the  exchange.  Of  the  right 
of  plaintiff  to  sue,  the  court  said  that  it 
had  been  adjudicated  in  that  court  that 
a  citizen  and  taxpayer  had  a  right  to  ob- 
tain an  injunction  against  official  acts  in- 
volving unauthorized  use  of  public  funds. 
To  si2stain  this  view  the  court  cited  Castle 
V.  Kapena,  6  Haw.  27;  Lucas  v.  American 
Hawaiian  Engineering  k  Gonstr.  Co.  16 
Haw.  80;  Castle  v.  Atkinson,  16  Haw.  760. 
It  is  an  implication,  from  the  comment  of 
the  court,  that  the  ground  of  those  decisions 
was  the  pecuniary  loss  that  would  come  to 
the  taxpayer  from  the  action  sought  to  be 
restrained.  But  the  court,  however,  went 
farther,  and  said  that  perhaps  the  right  of 
the  taxpayer  to  "restrain  official  acts  af- 
fecting public  property  ought  not  to  be 
based  on  the  pecuniary  loss,  howsoever  triv- 
ial or  conjectural,  but  on  the  broad  ground 
that  any  citizen  may  obtain  a  judicial  in- 
quiry into  the  validity  of  such  acts,  and  an 
injunction  against  them  if  found  to  be  unau- 
thorized." The  court  remarked,  however, 
that,  on  account  of  the  view  it  entertained 
of  the  validity  of  the  acts  of  the  officers,  it 
would  not  decide  the  question  of  the  right  of 
the  plaintiff  to  sue.  On  neither  question 
are  we  called  upon  to  pass,  nor  are  we  re- 
quired to  decide  whether  the  land  laws 
of  the  territory  are  Federal  statutes  by  vir- 
tue of  I  83  of  its  organic  act,  which  provides 
that  its  laws  "relating  to  public  lands  shall 
« continue  in  force  until  Congress  shall  other- 
•  wise*provide,"  and  that  therefore  a  Federal 
question  is  involved  in  the  case.  We  have 
held  that  the  jurisdiction  of  this  court  can 
only  be  invoked  by  a  party  having  a  per- 
sonal interest  in  the  litigation.  Smith  v. 
Indiana,  191  U.  S.  138,  148,  48  L.  ed.  125, 
126,  24  Sup.  Ct.  Rep.  51. 

The  plaintiff  has  not  such  an  interest. 
He  sues  as  a  property  owner  and  taxpayer, 
and  the  relief  he  asks  is  an  injunction 
against  the  commissioner  of  public  lands, 
to  restrain  him  from  exchanging  the  lands 
described  in  the  bill  for  other  lands.  It  is 
contended  that  such  action  is  illegal,  be- 
cause that  officer  has  no  power  to  exchange 
lands  under  lease,  nor  has  he  power  to  ex- 
change lands  except  in  parcels  of  not  over 
1,000  acres.  The  contention  is  based  on  the 
proviso  of  §  276  of  the  Revised  Laws  of 
Hawaii.  We  give  the  section  in  the  mar- 1 
29  &  C.  —10. 


gin,t*and  also  8|  252  and  254,  which  must? 
be  considered  in  connection  with  it.  The 
argument  to  support  the  contention  is  that 
the  proviso  must  be  understood  in  the 
strict  technicality  of  limiting  or  qualifying 
the  preceding  subject-matter,  and  to  the  carv- 
ing out  therefrom  some  special  matter,  and, 
it  is  insisted,  giving  the  proviso  that  purpose, 
the  specially  carved-out  matter  "is  the  re- 
quirement of  an  auction  sale  in  the  case  of 


tSec.  252.  "The  commissioner  of  public 
lands  or  superintendent  of  public  works, 
as  the  case  may  be,  by  and  with  the  au- 
thority of  the  governor,  shall  have  power  to 
lease,  sell,  or  otherwise  dispose  of  the  public 
lands  and  other  property,  in  such  manner 
as  he  may  deem  oest  for  the  protection  of 
agriculture,  and  the  general  welfare  of  the 
territory,  subject,  however,  to  such  restric- 
tions as  may,  from  time  to  time,  be  express- 
ly provided  by  law." 

Sec.  254.  "The  provisions  of  §  253  shall 
not  extend  or  apply  to  cases  where  the  ^v- 
ernment  shall,  by  quitclaim,  or  otherwise, 
dispose  of  its  rights  in  any  land,  by  way  of 
compromise  or  equitable  settlements  of  the 
rights  of  claimants,  nor  to  cases  of  exchange 
or  sales  of  government  lands  in  return  for 
parcels  of  land  acquired  for  roads,  sites  of 
government  buildings,  or  other  government 
purposes." 

Sec.  276.  "The  commissioner  may,  with 
the  consent  of  the  governor,  sell  public  lands 
not  under  lease,  in  parcels  of  not  over  1,000 
acres,  at  public  auction  for  cash.  Upon  any 
such  sale  and  the  payment  of  the  full  con- 
sideration therefor,  a  land  patent  shall  be 
issued  to  the  purchaser. 

"And  he  may,  with  such  consent,  sell  pub- 
lic lands  not  under  lease  in  parcels  of  not 
over  600  acres,  at  public  auction,  upon  part 
credit  and  part  cash,  and  deliver  possession 
under  an  agreement  of  sale  containing  con- 
ditions of  residence  on  or  improvement  of 
the  premises  sold,  or  of  payment  by  instal- 
ments or  otherwise  of  the  purchase  price, 
or  all  or  any  of  such  conditions. 

"And  in  case  of  default  in  the  perform- 
ance of  such  conditions,  the  commissioner 
may,  with  or  without  legal  process,  and 
without  notice,  demand,  or  previous  entry, 
take  possession  of  the  premises  and  thereby 
determine  the  estate  created  by  such  a^ee- 
ment.  In  case  of  such  forfeiture,  suchland 
shall  be  sold  at  auction,  either  as  a  whole 
or  in  parcels,  for  cash  or  on  terms  of  time 
payments,  in  the  discretion  of  the  commis- 
sioner; and  if  such  sale  shall  result  in  an 
advance  on  the  original  price,  the  original 
purchaser  shall  receive  therefrom  the 
amounts  of  his  payments  to  the  government 
on  account  of  purchase,  without  the  inter- 
est, and  a  pro  rata  share  in  such  advance  in 
proportion  to  the  amounts  of  his  payments. 
If  such  sale  shall  result,  however,  in  a  less 
price  than  the  original,  the  amount  return- 
able to  him  shall  be  charged  with  a  pro  rata 
amount  of  such  decrease,  proportioned  to 
the  amounts  of  his  payments.  The  trea- 
surer   is    hereby    authorized    to    pay    the 
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the  exchange  of  land,"  leaving  as  applicable 
to  such  exchange  all  the  other  limitations. 
The  supreme  court  of  the  territory,  as  we 

JJhaye  seen,  decided  against  the  contention. 

7  Let  us  gra.nt,*  arguendo,  that  the  decision 
may  be  disputed,  what  injury  has  plaintiff 
shown  that  he  must  suffer  by  the  exchange? 
What  injury,  indeed,  has  he  shown,  either  to 
the  teritory  or  to  any  taxpayer  of  the  terri- 
tory t 

The  plaintiff  alleges  that  he  is  a  taxpay- 
er, but  does  not  allege  anything  from  which 
it  can  be  inferred  that  he  will  be  injured 
as  a  taxpayer,  subject  to  a  burden  as  such. 
It  is  true  it  is  alleged  that  the  lands  which 
are  offered  for  exchange  are  under  lease 
for  terms  varying  from  twenty-five  to  thir- 
ty-five years,  at  a  rental  of  $1,600.  But  it 
is  also  alleged  that  the  purpose  formed 
by  the  governor  and  commissioner,  and 
the  purpose  advertised  by  them,  was 
to  get  for  the  lands  other  lands  of 
equal  value  and  of  greater  immediate 
service  to  the  territorial  government. 
The  suit  was  brought  to  restrain  the  exe- 
cution of  that  purpose.  Benefit,  therefore, 
not  injury,  apparently  may  result  from  the 
exchange,  and,  so  far  as  we  are  informed 
by  the  record,  it  may  be  even  a  benefit  to  the 
policy  which  plaintiff  declares  it  is  the  pur- 
pose of  the  land  laws  of  the  territory  to 
promote,  and  upon  which  he,  in  part,  bases 
his  interpretation  of  them,— the  policy  of 
encouraging  "the  settlement  and  home- 
steading  of  public  lands,*'  and  the  "parceling 
out"  of  them  "in  limited  areas  on  favorable 
terms."    The  plaintiff  takes  pains  to  Justi- 

amount  returnable  to  the  outgoing  ten- 
ant, upon  the  requisition  of  the  commis- 
sioner, out  of  any  funds  available  for  such 

"Which  agreement  shall  entitle  the  pur- 
chaser to  a  land  patent  of  the  premises  upon 
the  due  performance  of  its  conditions. 

"The  commissioner  shall  have  authority 
to  fix  any  upset  price  for  all  such  sales  for 
cash  or  part  credit  and  part  cash, 

"All  such  sales  shall  be  held  in  Honolulu, 
or  in  the  district  where  the  land  to  be  sold 
is  situated.  Any  person  desijpiated  by  the 
commissioner  may  act  as  auctioneer  at  such 
sales   without  taking  out  an  auctioneers 

license.  „  ^  •  •  x  * 
'Trovided,  however,  that  land  patents 
may  be  issued  in  exchange*  for  deeds  of 
private  lands  or  by  way  of  compromise  upon 
the  recommendation  of  the  commissioner 
and  with  the  approval  of  the  governor  with- 
out an  auction  sale,  and  further  provided, 
that  the  governor  may,  in  his  discretion, 
upon  such  recommendation  and  approval, 
execute  quitclaim  deeds  for  perfecting  the 
titles  of  private  lands  where  such  titles  are 
purely  equitable,  or  where  such  lands  are 
suffering  under  defective  titles,  or  in  oases 
of  claims  to  use  of  lands  upon  legal  or  equi- 
table grounds*  


fy  this  inference,  for  he  avers  that  the  ex- 
change is  not  proposed  for  settlement  of 
rights  or  claims,  nor  for  the  use  of  roads, 
nor  for  the  site  or  sites  of  the  government 
building  or  buildings,  nor  for  any  other  gor- 
emment  purpose.  Tlieref  ore,  as  plaintiff  has 
no  personal  interest  in  the  matter  in  litiga- 
tion, the  writ  of  error  is  dismissed. 

"■""^  (211  U.  S.  432) 

WILLIAM  MoCORQUODALE,  Plff.  in  Err., 
y. 

STATE  OF  TEXAS. 

COUBTS     (fi     396*)— rBDEBAl.     QUBSnOHA— 

Review  by  Supbems  Coubt. 

Aa  order  of  the  highest  eourt  of  a  state, 
on  a  motion  for  rehearing,  which  recites 
that  the  cause  came  on  to  £b  heard  on  such 
motion,  and,  "the  same  being  considered  bj 
the  courts  said  motion  is  overruled,"  does 
not  show  that  the  court  passed  on  the  Fed- 
eral question  first  raised  by  such  petition, 
so  as  to  sustain  a  writ  of  error  from  the 
Supreme  Court  of  the  United  States. 

nOd.  Note.— For  other  eases,  see  Courts^  Cent 
Dig.  I  lOSO;    Deo.  Dig.  S  896.*] 

[No.   38.] 

Argued  and  submitted  December  3,   1908. 
Decided  Deoember  21,  1908. 
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N  ERROR  to  the  Court  of  Criminal 
Appeals  of  the  State  of  Texas  to  review 
a  judgment  which  aflirmed  a  conviction  of 
murder  in  the  District  Court  of  Braaoa 
County  of  that  state.  Dismissed  for  want 
of  jurisdiction. 

See  same  case  below  (Tex.  Crim.  App.) 
98  S.  W.  879. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Sam  Streetman,  Thomas  H. 
Ball,  and  Andrews,  Ball,  &  Streetman  for 
plaintiff  in  error. 

Messrs.  R.  V.  Bayldson  and  Felix  J* 
McCord  for  defendant  in  error.  ^ 

eo 

*  Mr.  Justice  MoKenna  delivered  the  opin^* 
ion  of  the  court: 

Plaintiff  in  error,  on  March  10,  1906,  was 
indicted  by  the  grand  jury  of  the  district 
court  of  Brazos  county,  Texas,  for  the  mur* 
der  of  one  Henry  Spell.  He  was  brought 
to  trial  and  convicted  of  murder  in  the  first 
degree,  the  jury  fixing  his  punishment  at 
imprisonment  for  life  in  the  penitentiary. 

The  judgment,  after  stating  the  number 
and  title  of  the  case,  the  arraignment  of 
the  defendant  (plaintiff  in  error),  his  plea, 
the  impaneling  of  the  jury,  the  trial  of  the 
case,  the  presence  of  the  defendant  through- 
out all  of  the  proceedings,  the  retirement  of 
the  jury  to  consider  of  their  verdict,  recites 
that  the  jury  "afterwards,  on  April  Ist^ 
were  brought  into  open  court  by  the  proper 
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offioen*  the  defendant  and  his  counsel  being 
present^  and  in  due  fonn  of  law  returned  in 
open  ocyort  the  following  Tardiett 

"  'We,  the  jury,  find  the  defendant  guilty 
of  murder  in  the  first  degree,  and  assess  his 
punishment  at  oonfinement  in  the  state  peni- 
tentiary for  life. 

J.  H.  White,  Foreman/ " 

The  following  is  the  sentence: 

"April  16th,   1905. 

"^Ikis  day  this  cause  being  again  called,  the 
state  appeared  by  her  district  attorney,  and 
the  defendant,  William  McCorquodale,  was 
brought  into  open  court  in  person,  in  charge 
of  the  sheriff,  his  counsel  also  being  present, 
for  the  purpose  of  having  the  sentence  of  the 
law  pronounced  against  him  in  accordance 
with  the  verdict  and  judgment  herein  ren- 
dered and  entered  against  him  on  a  former 
day  of  this  term;  and  thereupon  the  defend- 
ant, William  McCorquodale,  was  asked  by 
the  court  whether  he  had  anything  to  say 
why  sentence  should  not  be  pronounced 
against  him,  and  he  answered  nothing  in  bar 
thereof,  whereupon  the  court  proceeded,  in 
the  presence  of  the  said  defendant,  William 
McCorquodale,  to  pronounce  sentence  against 
him,  as  follows: 
2  *  'It  is  the  order  of  the  court  that  the  de- 
^fendant,  William* McCorquodale,  who  has 
been  adjudged  to  be  guilty  of  murder  in  the 
first  degree,  and  whose  punishment  has  been 
assessed  by  the  verdict  of  the  jury  at  con- 
finement in  the  penitentiary  for  life,  be  de- 
livered by  the  sheriff  of  Brazos  county,  Tex- 
as, immediately  to  the  superintendent  of  the 
penitentiaries  of  the  state  of  Texas,  or  other 
person  legally  authorized  to  receive  such 
convicts,  and  the  said  William  McCorquo- 
dale shall  be  confined  in  said  penitentia- 
ries for  life,  in  accordanoe  with  the  provi- 
sions of  the  law  governing  the  penitentia- 
ries of  said  state,  and  the  said  William  Mc- 
Corquodale is  remanded  to  jail  imtil  said 
sheriff  can  ob^  the  direction  of  this  sen- 
tence.' » 

The  judgment  was  affirmed  by  the  court 
of  criminal  appeals.  08  8.  W.  879.  A  mo- 
tion for  rehearing  was  made  by  plaintiff  in 
error  and  denied.  Subsequently  a  motion 
was  made  by  the  state  as  follows: 

''Now  comes  the  state,  by  the  assistant 
attorney  general,  and  would  show  the  court 
that  the  judgment  in  this  cause  was  affirmed 
at  Tyler,  and  the  appellant's  motion  for  re- 
hearing was  overruled  at  the  Dallas  term; 

"That  since  which  time  it  has  been  dis- 
covered, and  this  court's  attention  is  now 
called  to  the  fact,  that  the  transcript  does 
not  contain  a  complete  judgment  against 
appellant,  though  the  sentence  is  contained 
in  the  transcript: 

''Wherefore,  the  state  prays  that  the 
oonrt  order  the  transcript  and  all  papers 


transferred  from  l^ler  to  the  Austin  branch 
of  the  court,  to  the  end  that  this  court  may 
determine  its  jurisdiction  of  this  appeal,  and 
whether  or  not  the  judgment  should  be  re- 
formed and  affirmed,  or  whatever  action 
this  court  deems  necessary. 

"Respectfully  submitted.'' 

The  motion  to  transfer  was  granted.  The 
defendant,  by  his  counsel,  excepted,  and  op- 
posed the  state's  motion  to  reform  and  af- 
firm the  judgment,  on  the  following 
grounds:  (1)  The  motion  was  not  disposed 
of  at  the  term  at  which  it  was  filed;  (2) 
It  was  not  such  a  motion  as  is  contemplated  eo 
by  law,  is  not*a  motion  for  rehearing,  nor  a? 
motion  for  the  court  to  correct  its  own  judg- 
ment, but  it  Is  a  motion  to  enter  an  origin- 
al judgment,  which  the  lower  court  alone 
has  the  power  to  do  at  the  proper  time,  And 
that  the  court  of  criminal  appeals  has  no 
power  to  so  do.  The  latter  ground  was  re- 
peated in  many  ways,  and  it  was  alleged, 
with  much  repetition,  that  the  court  had 
no  jurisdiction  to  grant  the  motion  of  the 
state,  and  it  was  prayed  that  the  motion  be 
denied  in  so  far  as  it  sought  to  have  a 
judgment  entered,  or  supplied,  or  to  sup- 
ply the  want  of  the  property  judgment  in 
the  court  below,  and  in  so  far  as  it 
sought  to  have  the  court  criminal  ap- 
peals make  any  other  order  than  to  issue 
its  mandate  in  accordance  with  its  opinion 
theretofore  rendered. 

The  court  granted  the  motion  of  the  state, 
holding  that  the  judgment  was  in  the  or- 
dinary form  and  complete,  so  far  as  it  went, 
but  that  it  did  not  comply  with  certain 
requirements  of  the  Code  of  Criminal  Pro- 
cedure of  the  state,  in  that  it  did  not  de- 
clare, as  provided  hk  subdivisions  0  and  10 
of  art.  831,  that  it  was  considered  by  the 
court  that  the  defendant  be  adjudged  guilty 
of  the  offense  as  found  by  the  jury,  and  that 
the  defendant  be  punished  as  determined  by 
the  jury.  The  court  further  held  that  it 
had  the  power  to  reform  and  correct  the 
judgment  so  as  to  bring  it  into  accordance 
with  the  provisions  of  the  Code  of  Criminal 
Procedure.  The  court,  after  reciting  the 
proceedings  and  reviewing  prior  cases,  con- 
cluded its  opinion  as  follows: 

"'Reform'  means  to  correct;  to  make 
anew;  to  rectify.  Rapalje,  Law  Diet.  p. 
1083.  Here  we  have  all  of  the  foundation 
of  the  judgment,  including  the  verdict  of 
the  jury,  which  is  the  basic  rock  on  which 
the  judgment  is  formulated.  We  have,  fol- 
lowing this,  the  final  judgment  of  the  court, 
which  is  the  sentence.  This  itself  adjudi- 
cates the  guilt  of  appellant  and  sentences 
him,  in  accordance  with  the  verdict  and 
judgment.  From  this  data  certainly  we  caa 
do  that  which  the  court  a  qw>,  in  due  order, 
should  have  done.    We  accordingly  hold  that 
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eethe  judgment  of  the  court  below  should  be 
•  reformed  and* corrected,  so  as  to  make  it 
read,  in  connection  with  the  judgment  as 
entered,  and  following  the  verdict^  as  fol- 
lows, to  wit: 

'^  'It  is  therefore  considered,  ordered,  and 
adjudged  hy  the  court  that  the  defendant, 
William  McCorquodale,  is  guilty  of  the  of- 
fense of  murder  in  the  first  degree,  as  found 
by  the  jury,  and  that  he,  the  said  William 
McCk>rquodale,  be  punished,  as  has  been  de- 
termined by  the  jury,  by  imprisonment  for 
life  in  the  penitentiary;  and  it  is  further  or- 
dered, adjudged,  and  decreed  by  the  court 
that  the  state  of  Texas  do  have  and  recover 
of  and  from  the  defendant,  William  McCor- 
quodale, all  costs  of  this  prosecution,  for 
which  execution  may  issue;  and  that  the 
said  defendant  is  now  remanded  to  jail  to 
remain  in  custody  to  await  the  further  or- 
der of  the  court.' 

"The  state's  motion  to  reform  is  accord- 
ingly granted;  the  judgment  is  reformed 
and  corrected,  as  above  indicated,  and,  as 
reformed  and  corrected,  the  judgment  is  af- 
firmed in  accordance  with  the  previous  opin- 
ion of  this  court." 

In  answer  to  the  motion  of  the  state,  the 
defendant  did  not  set  up  that  the  action  in- 
yoked  by  the  state  would,  if  granted,  con- 
travene the  14th  Amendment  of  the  Con- 
stitution of  the  United  States.  He,  how- 
ever, presented  a  petition  for,  to  quote  from 
the  petition,  "a  rehearing  upon  the  state's 
motion  to  'reform  and  affirm,'"  and  urged 
as  one  of  the  grounds  thereof  the  following: 

"This  court's  said  opinion  is  further  er- 
roneous in  that  it,  in  effect,  deprives  appel- 
ant of  that  due  process  of  law  guaranteed 
him  by  the  Constitution  of  the  state  of  Tex- 
as, and  that  of  the  United  States,  in  this: 
that  it  is  in  effect  the  rendering  of  a  judg- 
ment against  him  in  his  absence,  and  the 
authorization  of  sentence  against  him  with- 
out a  judgment." 

The  other  grounds  of  the  motion  for  re- 
hearing were  repetitions  of  the  grounds 
urged  in  the  answer  to  the  state's  motion 
and  other  grounds  based  on  the  local  pro- 
cedure, the  basis  of  all  being  the  want  of 
jurisdiction  in  the  court. 

The  order  of  the  court  on  the  motion  for 
CO  a  rehearing  was  as  follows : 
T  *  "This  cause  came  on  to  be  heard  on  ap- 
pellant's motion  for  a  rehearing,  and,  the 
same  being  considered  by  the  court,  said 
motion  is  overruled." 

This  court  has  decided  many  times  that 
it  is  too  late  to  raise  a  Federal  question 
for  the  first  time  in  a  petiticm  for  rehear- 
ing in  the  court  of  last  resort  of  a  state  aft- 
er that  court  has  pronounced  its  final  de- 
cision. Loeber  v.  Schroeder,  149  U.  S.  680, 
686,  37  L.  ed.  866,  869,  13  Sup.  Ct.  Rep.  934; 
Plm  V.  8t  Louis,  165  U.  S.  273.  41  Ii.  ed. 


714,  17  Bup.  Ct.  Rep.  322.  It  w  true  that 
we  have  also  decided  that,  if  the  oourt  ea- 
tertains  the  motion  and  passes  on  the  Fed- 
eral question,  we  will  review  its  decision. 
But  it  must  appear  that  the  court  has  done 
so.  Mallett  v.  North  Carolina,  181  U.  S.  689, 
46  U  ed.  1016,  21  Sup.  a.  Rep.  730;  Leigh  y. 
Green,  193  U.  S.  79,  48  L.  ed.  623,  24  Sup. 
Ct.  Rep.  390;  Corkran  Oil  &  Development 
Co.  V.  Amaudet,  199  U.  S.  182,  193,  60  L. 
ed.  143,  149,  26  Sup.  Ct.  Rep.  41;  Fuller- 
ton  V.  Texas,  196  U.  S.  192,  49  L.  ed.  443, 
26  Sup.  Ct  Rep.  221;  McMillen  v.  Ferrum 
Min.  Co.  197  U.  S.  843,  49  L.  ed.  784,  26 
Sup.  Ct  Rep.  633.  It  ean  hardly  be  said 
to  so  appear  in  the  case  at  bar.  The  order 
of  the  court  is  nothing  more  than  a  denial 
of  the  motion.  In  other  words,  it  expresses 
no  more  than  would  be  implied  from  a 
simple  denial  of  the  motion. 
Writ  of  error  dismissed. 


(212  U.  S.  1) 
BIAYOR  AND  ALDEIOCEN  OF  THB  CITY; 
OF  KNOXVILLE,  Appt, 

V. 

KNOXVILLE  WATER  COMPANY. 

CouBTS  (§  309*)— Supreme  Coubtv-Review 
OF  Facts— Findings  bt  Masteb. 

1.  The  ppneral  rule  respecting  the  con- 
clusiveness of  a  master's  findings  of  fact 
when  contirmed  by  the  court  will  not  be  ap- 
plied by  the  Federal  Supreme  Court  on  an 
appeal  from  a  decree  enjoining  the  enforce- 
ment of  a  municipal  ordinance  fixing  maxi- 
mum water  rates,  on  the  ground  that  the 
ordinance  is  invalid  under  U.  S.  Const.,  Hth 
Amendment,  as  confiscatory. 

[Ed.  Note.— For  other  cases,  see  Oosrti^  Oent 
Dig.  8  1090;    Dec  Dig.  8  899.«] 

Watebs  and  Wateb  Coubses  (§  208*)— 
Watbb  Rates  —  Reasonableness— VaIi- 

UATION  OF  TaNGIBLB  FBOPEBTT. 

2.  A  deduction  for  depreciation  from  age 
and  use  must  be  made  from  the  estimated 
cost  of  reproducing  a  waterworks  plant  when 
determining  the  present  value  of  the  tann- 
Ue  proper^  for  the  purpose  of  testing  the 
reasonableness  of  the  rates  fixed  by  a  munio- 
ipal  ordinance. 

[Bd.  Note.— For  other  cases,  see  Waters  anjg 
"ater  Courses,  Cent  Dig.  S  292;    Dec.  Dig.  8  MS.'] 


[Bd. 

Water  i 

Watebs  and  Wateb  Coubses  (8  203*)— 
Wateb  Rates  —  Reasonableness— Val- 
uation OF  Tangible  Pbopebtt. 
8.  Capitalization  affords  no  guide  to  the 
Jiresent  value  of  the  tan^ble  property  of  a 
waterworks  company  which  is  objecting  to 
the  rates  fixed  by  municipal  ordinance  as 
confiscatory,    where    substantially   all    the 
common  and  preferred  stock  was  issued  un- 
der   construction    contracts    entered    into 
with  persons  who  controlled  the  corporate 
action,  and  was  greatly  in  excess  of  the 
true  value  of  the  property  famished  under 
the  contracts. 

[Bd.   Note.— For  other  oases,  see  Waters  and 
Water  Courses,  Cent  Dig.  8  29S;    Dec.  Dig.  8  ML^ 
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Watbrs  and  Water  Coubses  (§  203*)— 
Wateb    Rates  —  Reasonableness  —  In- 

COMB. 

4.  The  absence  of  any  requirement  in  a 
municipal  ordinance  fixing  water  rates,  that 
the  waterworks  company  shall  continue  to 
give  a  discount  for  prompt  payment,  must 
be  taken  into  consideration  when  determin- 
ing, for  the  purpose  of  testing  the  reason- 
ableness of  such  rates,  the  reduction  in  the 
company's  income  which  will  be  produced 
by  the  enforcement  of  such  ordinance. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses.  Cent.  Dig.  {  292;    Dee.  Dig.  I  203.*] 

Watebs  and  Wateb  Coubses  (§  203*)— 
Water  Rates  —  Reasonableness— Val- 
uation. 

6.  Depreciation  represented  by  the  de- 
struction or  obsolescence  of  parts  of  the 
original  plant  and  by  impairment  in  value 
of  those  parts  which  remain  in  existence 
and  continue  in  use  cannot  be  added  to  the 

S resent  value  of  the  surviving  parts  when 
etermining  the  value  of  the  tangible  prop- 
wrty  of  a  waterworks  company  for  the  pur- 
pose of  testing  the  reasonableness  of  the 
rates  fixed  by  municipal  ordinance. 

[Bd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  292;    Dec.  Dig.  {  208.*Q 

Watbrs  and  Wateb  Courses  (§  203*)— 
Wateb   Rates  —  Reasonableness -*  In- 

OOKE. 

6.  The  net  income  of  a  waterworks  com- 
pany during  the  years  succeeding  the  pass- 
age of  a  municipal  ordinance  fixing  maximun 
water  rates,  which  has  never  been  enforced, 
should  be  considered  by  the  courts  in  de- 
termininff  the  reasonableness  of  such  rates. 

[Ed.  Note.— For  other  eases,  see  Waters  and 
Water  Courses,  Cent  Dig.  S  292;     Dec  Dig.  1 203.*] 

Waters  and  Wateb  Coubsbs  (§  203*)— 
Fixing  of  Rates— Enjoining  Enfoboe- 

VENT. 

7.  The  courts  should  not  enjoin  the  en- 
forcement of  a  municipal  ordinance  fixinsr 
maximum  water  rates  on  the  ground  that 
such  ordinance  is  invalid  under  U.  S.  Const., 
14th  Amendment,  as  confiscatory,  unless  the 
eonfiscation  is  clearly  apparent. 

[Bd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dlf.  8  2M;    Deo.  Dig.  S  20L*} 

[No.  17.1 

Argued  April  28,  1908.     Decided  January 
4,  1909. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District 
of  Tennessee  to  review  a  decree  enjoining 
the  enforcement  of  a  municipal  ordinance  fix- 
ing maximum  water  rates.  Reversed  and 
remanded  with  directions  to  dismiss  the  bill 
without  prejudice. 

The  facts  are  stated  in  the  opinion. 

Messrs.  G.  W.  Pickle,  W.  R.  Turner,  W. 
T.  Kennerly,  and  J.  Pike  Powers,  Jr.,  for 
appellant. 

Messrs.  Joshua  W.  Caldwell,  R.  E.  Ij. 
Mountcastle,  Charles  T.  Cates,  Jr.,  and 
•8.  G.  Shields  for  appellee. 

*    *Mr.  Justice  Moody  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  by  the  city  of  Knoxville 


from  a  decree  of  the  drcuit  court  of  the 
United  States  for  the  eastern  district  of 
Tennessee.  The  appellee  is  a  public  service 
corporation,  chartered  for,  and  engaged  in, 
the  business  of  supplying  that  city  and  its 
inhabitants  with  water  for  domestic  and 
other  uses.  The  cause  in  which  the  decree 
was  rendered  is  a  suit  in  equity  which  was 
brought  by  the  company  on  December  7, 
1901,  against  the  city  to  restrain  the  en- 
forcement of  a  city  ordinance  fixing  in  de- 
tail the  maximum  rates  to  be  charged  by 
the  company.  This  ordinance  was  enact- 
ed on  March  30,  1901.  The  bill  contained 
many  allegations,  which  have  become  im- 
material by  the  decision  of  this  court  in 
Knoxville  Water  Co.  v.  Knoxville,  189  U.  S. 
434,  47  L.  ed.  887,  23  Sup.  a.  Rep.  531,  in 
which  the  validity  of  the  ordinance  was  sus- 
tained, except  so  far  as  it  might  confiscate 
the  property  of  the  company  by  fixing  rates 
so  low  as  to  have  that  effect.  The  latter 
contention  alone  was  left  open  to  the  com- 
pany, and  to  it  the  remainder  of  the  bill  is 
mainly  directed.  The  allegations  in  that 
regard  are,  that  the  rates  fixed  by  the  ordi- 
nance were  so  low  that  they  denied  to  the 
company  a  reasonable  return  upon  the  prop- 
erty employed  in  the  business,  and  thereby 
took  it  for  public  use  without  oompensa- 
tion,  in  violation  of  the  14th  Amendment  to^. 
'the  Constitution  of  the  United  States.  Aft-* 
er  answer  by  the  respondent  and  replication 
by  the  complainant  the  cause  was  referred 
to  a  special  master,  whose  report  was  con- 
firmed by  the  oourt.  The  master  foimd  and 
reported  that  the  value  of  the  plant  and 
property  employed  in  the  business  at  the 
date  of  the  passage  of  the  ordinance  was 
$608,427.96;  that  the  gross  income  from 
the  company's  business  was  $88,481.39,  and 
that  the  operating  expenses  were  $34,750.91. 
The  figures  of  income  and  expense  are  those 
of  the  fiscal  year  ending  March  31,  1901, 
and  the  valuation  was  made  as  of  that  date. 
The  master  found  and  reported  that  the 
diminution  of  income  which  would  have  re- 
sulted from  the  enforcement  of  the  ordi- 
nance during  that  fiscal  year  was  $17,623.64, 
and  that  the  gross  income  would  have  been 
reduced  thereby  to  $70,867.76,  leaving  a  net 
income  of  $36,106.84.  This  net  income  was 
less  than  6  per  cent  on  the  valuation.  In 
the  opinion  of  the  master  8  per  cent,  which 
included  2  per  cent  to  provide  for  deprecia- 
tion, was  the  minimum  net  return  which 
the  company  was  entitled  to  earn.  The 
judge  of  the  circuit  court,  in  his  opinion 
confirming  the  master's  report,  adopted  the 
master's  valuation  of  the  whole  pkint  and 
property  at  $608,427.95  (although  he  held 
that  it  ought  to  be  increased  by  about 
$3,000),  and  the  master's  finding  that  the 
gross  income  was  $88,481.89;  that  the  ex- 
penses were  $34,750.91;  that  the  effect  of 
the  reduction  made  by  the  ordinanoe  would 
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be  to  leflsen  the  gross  income  by  $17,623.64, 
•ad  that  therefore  the  net  income  under 
the  ordinance  would  be  $36,106.84,  or  about 
$400  less  than  6  per  cent  on  the  valuation. 
Upon  these  assumptions  of  fact  as  to  its 
effect  the  judge  regarded  the  ordinance  as 
confiscatory  and  issued  a  permanent  injunc- 
tion against  its  enforcement. 

At  the  threshold  of  the  consideration  of 
the  case  the  attitude  of  this  court  to  the 
facts  found  below  should  be  defined.  Here 
are  findings  of  fact  by  a  master,  confirmed 
by  the  court.  The  company  contends  that, 
under  these  circumstances,  the  findings  are 
oonclusiye  in  this  court,  unless  they  are 
without  support  in  the  evidence,  or  were 
T  made  under  the  influence  of  •erroneous  views 
of  law.  We  need  not  stop  to  consider  what 
the  effect  of  such  findings  would  be  in  an 
ordinary  suit  in  equity.  The  purpose  of 
this  suit  is  to  arrest  the  operation  of  a  law 
on  the  ground  that  it  is  void  and  of  no 
effect.  It  happens  that  in  this  particular 
case  it  is  not  an  act  of  the  legislature  that 
Is  attacked,  but  an  ordinance  of  a  munici- 
pality. Nevertheless  the  function  of  rate- 
making  is  purely  legislative  in  its  charac- 
ter, and  this  is  true,  whether  it  is  exercised 
directly  by  the  legislatiure  itself  or  by  some 
subordinate  or  administrative  body,  to  whom 
the  power  of  fixing  rates  in  detail  has  been 
delegated.  The  completed  act  derives  its  au- 
thority from  the  legislature  and  must  be  re- 
garded as  an  exercise  of  the  legislative  pow- 
er. Prentis  v.  Southern  R.  Co.  211  U.  S. 
210.  63  L.  ed.  — ,2d  Sup.  Ot  Rep.  67  ;  Hon- 
olulu Rapid  Transit  &  Land  Co.  v.  Hawaii, 
2U  U.  S.  282,  63  L.  ed. — ^.29  Sup.  Ct  Rep. 
66.  There  can  be  at  this  day  no  doubt,  on 
the  one  hand,  that  the  courts,  on  constitu- 
tional grounds,  may  exercise  the  power  of 
refusing  to  enforce  legislation,  nor,  on  the 
other  hand,  that  that  power  ought  to  be 
exercised  only  in  the  clearest  cases.  The 
constitutional  invalidity  should  be  manifest, 
and  where  that  invalidity  rests  upon  dis- 
puted questions  of  fact,  the  invalidating 
facts  must  be  proved  to  the  satisfaction  of 
the  court.  In  view  of  the  character  of  the 
judicial  power  invoked  in  such  cases  it  is 
not  tolerable  that  its  exercise  should  rest 
securely  upon  the  findings  of  a  master,  even 
though  they  be  confirmed  by  the  trial  court. 
The  power  is  best  safeguarded  against 
abuse  by  preserving  to  this  court  complete 
freedom  in  dealing  with  the  facts  of  each 
case.  Nothing  less  than  this  is  demanded 
by  the  respect  due  from  the  judicial  to  the 
legislative  authority.  It  must  not  be  un- 
derstood that  the  findings  of  a  master,  con- 
firmed by  the  trial  court,  are  without 
weight,  or  that  they  will  not,  as  a  practical 
question,  sometimes  be  regarded  as  conclu- 
sive.    All  that  is  intended  to  be  said  is, 
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that  in  cases  of  this  eharaeter  this  couri 
will  not  fetter  its  discretion  or  judgment 
by  any  artificial  rules  as  to  the  weight  of 
the  master's  findings,  however  useful  and 
well  settled  these  rules  may  be  in  ordinary 
litigation.  We  approach  the  discussion  of 
the  facts  in  this  spirit. 

The  first  fact  essential  to  the  conclusion? 
of  the  court  below  is  the  valuation  of  the 
property  devoted  to  the  public  uses,  upon 
which  the  company  is  entitled  to  earn  a 
return.  That  valuation  ($608,000)  must 
now  be  considered.  It  was  made  up  by  add- 
ing to  the  appraisement,  in  minute  detail 
of  all  the  tangible  property,  the  sum  of 
$10,000  for  "organization,  promotion,  etc.,'^ 
and  $60,000  for  "going  concern."  The  latter 
sum  we  understand  to  be  an  expression  of 
the  added  value  of  the  plant  as  a  whole^ 
over  the  siun  of  the  values  of  its  oompo- 
nent  parts,  which  is  attached  to  it  because 
it  is  in  active  and  successful  operation  and 
earning  a  return.  We  express  no  opinion 
as  to  the  propriety  of  including  these  two 
items  in  the  valuation  of  the  plant,  for  the> 
purpose  for  which  it  is  valued  in  this  csee,. 
but  leave  that  question  to  be  considered 
when  it  necessarily  arises.  We  assume,, 
without  deciding,  that  these  items  were 
properly  added  in  this  case.  The  value  of 
the  tangible  property  found  by  the  master 
is,  of  course,  $608,000  lessened  by  $70,000^ 
the  value  attributed  to  the  intangible  prop- 
erty, making  $538,000.  This  valuation  waa 
determined  by  the  master  by  ascertaining- 
what  it  would  cost,  at  the  date  of  the  or- 
dinance, to  reproduce  the  existing  plant 
as  a  new  plant.  The  cost  of  reproduction 
is  one  way  of  ascertaining  the  present  value^ 
of  a  plant  like  that  of  a  water  company,, 
but  that  test  would  lead  to  obviously  in- 
correct results  if  the  cost  of  reproduction  ia 
not  diminished  by  the  depreciation  which 
has  come  from  age  and  use.  The  company 
contends  that  the  master,  in  fixing  upon  the 
valuation  of  the  tangible  property,  did  make 
an  allowance  for  depreciation,  but  we  are 
unable  to  agree  to  this.  The  master  no- 
where says  that  he  made  allowance  for  de- 
preciation, and  the  language  of  his  report 
is  inconsistent  with  such  a  reduction.  The 
figures  which  he  adopts  are  those  of  a^ 
"fair  contractor's  price."  The  basis  of  his 
calculation  was  the  testimony  of  an  opinion 
witness  called  by  the  company.  That  wit- 
ness submitted  a  table  which  avowedly 
showed  the  cost  of  reproduction,  without 
allowance  for  depreciation.  The  values  tes- 
tified to  by  him  were  adopted  by  the  master  o 
in  the*great  majority  of  cases.  The  wit** 
ness's  valuation  of  the  tangible  property 
was  somewhat  reduced  by  the  master,  but 
the  reductions  were  not  based  upon  the  the- 
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cry  of  depreciation,  but  upon  a  difference  of 
opinion  as  to  the  reproduction  eoet. 

The  eocrt  of  reproduction  is  not  always  a 
fair  measure  of  the  present  value  of  a  plant 
which  has  been  in  use  for  many  years.  The 
items  composing  the  plant  depreciate  in 
▼alue  from  year  to  year  in  a  varying  degree. 
Some  pieces  of  properly,  like  real  estate  for 
instance,  depreciate  not  at  all,  and  some- 
times, on  the  other  hand,  appreciate  in 
Talue.  But  the  reservoirs,  the  mains,  the 
service  pipes,  structures  upon  real  estate, 
atandpipes,  pumps,  boilers,  meters,  tools 
and  appliances  of  every  kind  begin  to  depre- 
•date  with  more  or  less  rapidity  from  the 
moment  of  their  first  use.  It  is  not  easy  to 
fix  at  any  given  time  the  amount  of  depre- 
ciation of  a  plant  whose  component  parts 
«re  of  different  ages,  with  different  expecta- 
tions of  life.  But  it  is  clear  that  some  sub- 
atantial  allowance  for  depreciation  ought  to 
have  been  made  in  tliis  case.  The  officers 
of  the  company,  alio  intuitu,  estimated  what 
they  called  "incomplete  depredation"  of  this 
plant  (which  we  understand  to  be  the  de- 
predation of  the  surviving  parts  of  it  still 
in  use)  at  $77,000,  which  is  14  per  cent  of 
the  master's  appraisement  of  the  tangible 
property.  A  witness  called  by  the  dty 
placed  the  reproduction  value  of  the  tangi- 
ble property  at  $363,000,  and  estimated  the 
allowance  that  should  be  made  for  depre- 
dation at  $118,000,  or  32  per  cent.  In  the 
view  we  take  of  the  case  it  is  not  necessary 
that  we  should  undertake  the  difficult  task 
of  determining  exactly  how  much  the  mas- 
ter's valuation  of  the  tangible  property 
ought  to  have  been  diminished  by  the  de- 
predation which  that  property  had  under- 
gone. It  is  enough  to  say  that  there  should 
have  been  a  considerable  diminution,  suffi- 
dent,  at  least,  to  raise  the  net  inoome  found 
by  the  court  above  6  per  cent  upon  the  whole 
valuation  thus  dimixUshed.  If,  for  instance, 
the  master's  valuation  should  be  diminished 
by  $50,000,  allowed  for  depredation,  the 
net  earnings  found  by  him  would  show  a 

v4 return  of  substantially  6.5  per  cent. 

«*  *  Counsel  for  the  company  urge  rather 
faintly  that  the  capitalization  of  the  com- 
pany ought  to  have  some  infiuence  in  the 
ease  in  determining  the  valuation  of  the 
property.  It  is  a  sufficient  answer  to  this 
contention  that  the  capitalization  is  shown 
to  be  considerably  in  excess  of  any  valua- 
tion testified  to  by  any  witness,  or  which 
ean  be  arrived  at  by  any  process  of  reason- 
ing. The  cause  for  the  large  variation  be- 
tween the  real  value  of  the  property  and 
the  capitalization  in  bonds  and  preferred 
and  common  stock  is  apparent  ^m  the 
testimony.  All,  or  substantially  all,  the 
preferred  and  common  stock  was  issued  to 
oontraetors    for   the    oonstrnctioo    of    tho 


plant,  and  the  nominal  amount  of  the  stock 
issued  was  greatly  in  excess  of  the  true 
value  of  the  property  furnished  by  the  con- 
tracts. A  single  instance  taken  from  the 
testimony  will  illustrate  this.  At  the  very 
start  of  the  enterprise  a  contract  was  en- 
tered into  for  the  construction  of  a  part  of 
the  plant,  which  was  of  a  value  slightly,  if 
at  all,  exceeding  $125,000.  The  price  paid 
the  contractor  was  $125,000  in  bonds  and 
$200,000  in  common  stock.  Other  contracts 
for  construction  showed  a  like  disproportion 
between  value  furnished  and  nominal  capi- 
talization received  for  that  value.  It  per- 
haps is  unnecessary  to  say  that  such  con- 
tracts were  made  by  the  company  with  per- 
sons who,  at  the  time,  by  stock  ownership, 
controlled  its  action.  Bonds  and  preferred 
and  common  stock  issued  under  such  condi- 
tions afford  neither  measure  of,  nor  guide 
to,  the  value  of  the  property. 

We  think  that  the  master  and  the  coiut 
erred  in  another  respect,  which  might  affect 
in  an  important  way  the  amount  which 
could  have  been  realized  under  the  opera- 
tion of  the  ordinance.  This  error  consisted 
in  the  manner  of  deducting  the  reductions 
necessarily  made  by  the  ordinance.  The 
evidence  in  the  record  is  not  entirely  clear, 
though,  after  careful  consideration,  we 
think  it  shows  the  following  state  of  facts: 
The  company's  schedule  prescribed  certain 
rates,  which  we  may  call  the  book  rates, 
but  upon  a  large  part  of  them  a  discount  of 
5  per  cent  was  made  if  they  were  promptly  a 
paid.*  The  consumers  very  generally  availed? 
themselves  of  this  discount.  The  discount 
rates  constituted  the  actual  collections,  and 
may  be  called  the  actual  rates.  For  the 
fiscal  year  which  was  examined  the  book 
rates  amounted,  in  round  numbers,  to  $93,- 
000,  while  the  actual  rates  amounted,  as  the 
master  found,  to  $88,000.  The  percentage 
of  reduction  made  by  the  ordinance  was 
computed  to  be  22.88.  This  percentage  was 
ascertained  either  by  comparing  the  book 
rates  with  the  ordinance  rates,  or  by  com- 
paring the  actual  rates  with  the  ordinance 
rates,  still  further  reduced  by  a  5  per  cent 
discount  for  prompt  payment,  which  comes 
to  substantially  the  same  result.  The  fal- 
lacy in  the  process  employed  by  the  master 
consisted  in  substance  in  assuming  that  the 
ordinance  rates  would  be  subject  to  a  dis- 
count for  prompt  payment.  The  company, 
it  is  true,  might,  if  it  chose,  allow  such  a 
discount  from  the  ordinance  rates,  but  the 
ordinance  required  no  discount  from  the 
rates  established  by  it,  and  the  company, 
therefore,  was  bound  to  offer  none.  If  it 
stood  upon  the  letter  of  the  ordinance,  as  it 
had  the  right  to  do,  and  exacted  from  the 
consumers  the  full  diarges  prescribed  by 
the   ordinanos,   the   amount   which   wouM 
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have  been  realized  would  have  been  over 
$4,000  more  than  that  found  by  the  master, 
or  a  net  income  of  not  leas  than  $40|000. 
Doubtless,  the  abandonment  of  the  common 
method  of  discount  for  prompt  payment 
would  deprive  the  company  of  an  efficient 
aid  to  the  quick  collection  of  its  bills,  but, 
in  the  case  of  a  prime  necessity  like  water, 
there  are  other  methods  of  enforcing  prompt 
payment,  though  it  is  not  unlikely  that  the 
elimination  of  the  discount  rate  would  add 
somewhat  to  the  cost  of  collection,  and 
thereby  to  the  operating  expenses. 

A  brief  recently  filed  by  the  city,  to 
which  no  reply  has  been  made,  seems  to 
•bow  conclusively  that  there  was  still  an- 
other error  in  ascertaining  the  amount  of 
reduction  effected  by  the  ordinance.  What 
was  actually  done  was  to  deduct  the  22.88 
reduction  from  the  actual  water  rates  (ex- 
eluding  hydrant  rentals,  which  were  not 
changed) ;  but,  of  these  actual  water  rates, 
CO  $10,000  came  from  territory  outside  of  the 
Tcorporate^limits,  which  was  not  affected  by 
the  ordinance.  From  this  $10,000  no  per- 
centage should  have  been  deducted.  The  re- 
duction, therefore,  was  too  large  by  over 
$2,000.  If  this  correction  should  be  made, 
it  would  amount  to  nearly  four  tenths  of 
one  per  cent  on  the  capitalization. 

We  are  also  of  opinion  that  the  master 
and  the  court  erroneously  excluded  evi- 
dence which  had  an  important  bearing  upon 
the  true  earning  capacity  of  the  company 
under  the  ordinance.  A  clear  appreciation 
of  this  error  can  be  best  obtained  by  a 
comprehensive  review  of  the  hearing.  The 
company's  original  case  was  based  upon  an 
elaborate  analysis  of  the  cost  of  construc- 
tion. To  arrive  at  the  present  value  of  the 
plant  large  deductions  were  made  on  ac- 
count of  the  depredation.  This  depreciation 
was  divided  into  complete  depreciation  and 
incomplete  depreciation.  The  complete  de- 
preciation represented  that  part  of  the 
original  plant  which,  through  destruction  or 
obsolescence,  had  actually  perished  as  use- 
ful property.  The  incomplete  depreciation 
represented  the  impairment  in  value  of  the 
parts  of  the  plant  which  remained  in  exist- 
ence and  were  continued  in  use.  It  was 
urgently  contended  that,  in  fixing  upon  the 
value  of  the  plant  upon  which  the  company 
was  entitled  to  earn  a  reasonable  return,  the 
amounts  of  complete  and  incomplete  de- 
preciation should  be  added  to  the  present 
value  of  the  surviving  parts.  The  court  re- 
fused to  approve  this  method,  and  we  think 
properly  refused.  A  water  plant,  with  all 
its  additions,  begins  to  depreciate  in  value 
from  the  moment  of  its  use.  Before  coming 
to  the  question  of  profit  at  all  the  company 
is  entitled  to  earn  a  sufficient  sum  annually 
to  provide  not  only  for  enrrent  lepain,  but 


for  making  good  the  depreciation  and  re- 
placing the  parts  of  the  property  when  they 
come  to  the  end  of  their  life.  The  company 
is  not  bound  to  see  its  property  gradually 
waste,  without  making  provision  out  of 
earnings  for  its  replacement.  It  is  entitled 
to  see  that  from  earnings  the  value  of  the 
property  invested  is  kept  unimpaired,  so 
that,  at  the  end  of  any  given  term  of  years, 
the  original  investment  remains  as  it  was^ 
at  the* beginning.  It  is  not  only  the  right  I* 
of  the  company  to  make  such  a  provision, 
but  it  is  its  duty  to  its  bond  and  stock- 
holders, and,  in  the  case  of  a  public  service 
corporation,  at  least,  its  plain  duty  to  the 
public.  If  a  different  course  were  pursued 
the  only  method  of  providing  for  replace- 
ment of  property  which  has  ceased  to  be 
useful  would  be  the  investment  of  new 
capital  and  the  issue  of  new  bonds  or 
stocks.  This  course  would  lead  to  a 
constantly  increasing  variance  between 
present  value  and  bond  and  stock  capitaliza- 
tion,— a  tendency  which  would  inevitably 
lead  to  disaster  either  to  the  stockholders 
or  to  the  public,  or  both.  If,  however,  a 
company  fails  to  perform  this  plain  duty 
and  to  exact  sufficient  returns  to  keep  the 
investment  unimpaired,  whether  this  is  the 
result  of  unwarranted  dividends  upon  over 
issues  of  securities,  or  of  omission  to  exact 
proper  prices  for  the  output,  the  fault  is 
its  own.  When,  therefore,  a  public  regula- 
tion of  its  prices  comes  under  question,  the 
true  value  of  the  property  then  employed 
for  the  purpose  of  earning  a  return  cannot 
be  enhanced  by  a  consideration  of  the  errors 
in  management  which  have  been  committed 
in  the  past. 

After  the  company  had  closed  its  case  the 
city  undertook  to  determine  the  present 
value  of  the  company's  property  by  the 
plain  method  of  ascertaining  the  cost  of  re* 
production,  diminished  by  depreciation.  In 
its  case  in  rebuttal  the  company  followed 
the  same  method,  though  the  results  dif- 
fered largely,  and,  as  we  have  seen,  no 
proper  allowance  for  depreciation  was  made. 
In  the  course  of  presenting  its  case  the  city 
offered  evidence  of  the  net  income  of  some 
years  subsequent  to  the  passage  of  the 
ordinance.  The  case  is  peculiar.  The  com- 
pany has  never  observed  the  ordinance.  The 
suit  was  begun  nine  months  after  its  enact- 
ment and  tried  considerably  later.  In  the 
meantime  the  company's  gross  income  had 
largely  increased.  But  the  decision  in  the 
court  below  was  based  solely  on  the  opera- 
tions of  the  fiscal  year  ending  March  31, 
1001,  and  the  amount  of  net  income  ascer- 
tained, namely,  $36,000,  was  obtained  byJJ 
applying  the  reductions  made  by  the^ordi-* 
nance  to  the  operations  of  that  fiscal  year. 
We  think  it  was  error  to  confine  the  investi- 
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gation  to,  and  base  the  judgment  upon,  that 
year  alone.    The  precise  subject  of  inquiry 
was,  what  would  be  the  effect  of  the  ordi- 
nance in  the  future.    The  operations  of  the 
preceding  fiscal  year,  or  of  any  other  past 
fiscal  year,  were  valueless  if  the  year  was 
abnormal,  and  were  only  of  significance  so 
far  as  they  foretold  the  future.    If,  as  in 
this  case*  sufScient  time  has  passed,  so  that 
certainty  instead  of  prophecy  can  be  ob- 
tained, the  certainty  would  be  preferable  to 
the  prophecy.    In  this  case  there  could  be  no 
absolute   certainty,   because   the   ordinance 
had  never  been  put  in  operation.    But  evi- 
dence of  the  operations  of  the  years  suc- 
ceeding to  the  ordinance  is  relevant  and  of 
great  importance,  and  by  a  consideration  of 
such  evidence  a  much    greater    degree    of 
certainty  could  be  obtained.     Suppose,  by 
way   of   illustration,   that  before   bringing 
suit  the   company  had  put  the  ordinance 
into  effect  and  had  observed  it  for  a  num- 
ber of  years,  and  the  result  showed  that  a 
sufficient  net  income  had  been  realized, — ^is 
it  possible  that  a  suit  then  could  be  brought 
and  the  evidence  confined  to  a  period  prior 
to    the    ordinance,    and,    by    a   process    of 
speculation,  the  conclusion  reached  that  the 
ordinance    would    be    confiscatory?      Some 
evidence  regarding  the  income  of  the  com- 
pany after  the  passage  of  the  ordinance  is 
in  the  record,  but  it  subsequently  was  ez- 
duded  from  consideration.     It  showed  an 
increase  of  gross  and  net  earnings,  but  also 
an  increase  in  the  property  devoted  to  the 
public  use.    We  are  unable  to  say  what  the 
effect  of  the  evidence  excluded  would  be;  all 
we  can  say  is,  that  the  inquiry  was  unduly 
limited  by  the  exclusion  of  the  evidence  of 
the  operation  of  subsequent  years. 

It  follows  from  what  has  been  said  that 
the  judgment  of  the  court  below  cannot 
stand.  There  was  error  in  the  appraisement 
of  the  present  value  of  the  plant,  in  the 
deduction  of  the  reductions  made  by  the 
ordinance,  and  in  the  exclusion  of  evidence 
relating  to  the  operations  of  the  company 

« after  the  enactment  of  the  ordinance. 

•^  *  In  ordinary  cases  full  justice  would  be 
done  by  reversing  the  decree  and  remanding 
the  cause  for  further  proceedings  in  the 
court  below,  there  to  undergo  a  new  and 
doubtless  prolonged  investigation.  It  is 
more  than  seven  years  since  the  enactment 
of  the  ordinance,  and  it  has  never  been  ob- 
served in  any  respect.  This  litigation  ought 
now  to  be  ended,  if  it  is  possible  to  end  it 
with  due  regard  to  the  rights  of  the  con- 
tending parties.  Disregarding  for  the 
moment  all  the  errors  which  were  com- 
mitted in  the  court  below,  the  decision  of 
this  cause  may  be  rested  upon  a  broader 
ground,  which  is  clearly  indicated  by  the 
previous   judgments    of    this    court.     The 


jurisdiction  which  is  invoked  here  ought,  as 
has  been  said,  to  be  exercised  only  in  the 
clearest  cases.    If  a  company  of  this  kind 
chooses  to  decline  to  observe  an  ordinance 
of  this  nature,  and  prefers  rather  to  go  into 
court  with  the  claim  that  the  ordinance  is 
unconstitutional,   it   must   be    prepared   to 
show  to  the  satisfaction  of  the  court  that 
the  ordinance  would  necessarily  be  so  con- 
fiscatory  in  its   effect   as   to   violate    the 
Constitution  of  the  United  States.     In  Ex 
parte  Young,  209  U.  S.  123,  52  L.  ed.  714, 
13  L.R.A.(N.S.)  932,  28  Sup.  Ct.  Rep.  441, 
the  last  word  of  caution  by  this  court  was 
said  (p.  166) :     ''Finally,  it  is  objected  that 
the  necessary  result  of  upholding  this  suit 
in  the  circuit  court  will  be  to  draw  to  the 
lower  Federal  courts  a  great  flood  of  liti- 
gation of  this  character,  where  one  Federal 
judge  would  have  it  in  his  power  to  enjoin 
proceedings  by  state  officials  to  enforce  the 
legislative    acts    of    the    state,  either   by 
criminal  or  dvil  actions.    To  this  it  may  be 
answered,  in  the  first  place,  that  no  injunc- 
tion ought  to  be  granted  unless  in  a  case 
reasonably  free  from  doubt.    We  think  such 
rule  is,  and  will  be,  followed    by    all    the 
judges  of  the  Federal  courts."    The  same 
thought,  in  effect,  was  expressed    in    San 
Diego  Land  &  Town  Co.  v.  National  City, 
174  U.  S.  739,  754,  43  L.  ed.  1154,  1160,  19 
Sup.  Ct.  Rep.  804,  810:     "Judicial  interfer- 
ence  should   never   occur   unless  the   case 
presents,  clearly  and  beyond  all  doubt,  such 
a  flagrant  attack  upon  the  rights  of  prop- 
erty under  the  guise  of  regulations  as  to 
compel  the  court  to  say  that  the  rates  pre- 
scribed will  necessarily  have  the  effect  to 
deny  just  compensation  for  private  property  t« 
*taken   for  the   public   use."     And  in   San** 
Diego  Land  &  Town  Co.  v.  Jasper,  189  U.  S. 
439,  47  L.  ed.  892,  23  Sup.  Ct.  Rep.  571, 
after  repeating  with  approval  this  language, 
it  was  said  (p.  441) :    'In  a  case  like  this 
we  do  not  feel  bound  to  re-examine  and 
weigh  all  the  evidence,  although  we  have 
done  so,  or  to  proceed  according  to  our  in- 
dependent opinion  as  to  what  were  proper 
rates.    It  is  enough  if  we  cannot  say  that 
it  was  impossible  for  a  fair-minded  board  to 
come  to  the  result  which  was  reached." 

It  cannot  be  doubted  that,  in  a  clear  case 
of  confiscation,  it  is  the  right  and  duty  of 
the  court  to  annul  the  law.  Thus,  in 
Reagan  v.  Farmers'  Loan  &  T.  Co.  154  U.  8. 
362,  38  L.  ed.  1014,  4  Inters.  Com.  Rep.  560, 
14  Sup.  Ct.  Rep.  1047,  where  the  property 
was  worth  more  than  its  capitalization,  and, 
upon  the  admitted  facts,  the  rates  pre- 
scribed would  not  pay  one  half  the  interest 
on  the  bonded  debt;  in  Covington  &  L. 
Tump.  Road  Co.  v.  Sandford,  164  U.  S.  578, 
41  L.  ed.  560,  17  Sup.  Ct.  Rep.  198,  where 
the  rates  prescribed  would  not  even  pay 
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operating  expenses;  In  Smyth  ▼.  Ames,  169 
U.  S.  466,  42  L.  ed.  819,  18  Sup.  a.  Rep. 
418,  where  the  rates  prescribed  left  sub- 
stantially nothing  over  operating  expenses 
and  cost  of  senrioe;  and  in  Ex  parte  Young, 
supra,  where,  on  the  aspect  of  the  case 
which  was  before  the  court,  it  was  not  dis- 
puted that  the  rates  prescribed  were  in  fact 
confiscatory,  injunctions  were  severally  sus- 
tained. But  the  case  before  us  is  not  a  case 
of  this  kind.  Upon  any  aspect  of  the  evi- 
dence the  company  is  certain  to  obtain  a 
substantial  net  revenue  under  the  operation 
of  the  ordinance.  The  net  income,  in  any 
event,  would  be  substantially  6  per  cent,  or 
4  per  cent  after  an  allowance  of  2  per  cent 
for  depreciation.  See  Stanislaus  County  v. 
San  Joaquin  &  K.  River  Canal  &  Irrig.  Co. 
192  U.  S.  201,  48  L.  ed.  406,  24  Sup.  Ct 
Rep.  241.  We  cannot  know  clearly  that  the 
revenue  would  not  much  exceed  that  return. 
We  do  not  feel  called  upon  to  determine 
whether  a  demonstrated  reduction  of  income 
to  that  point  would  or  would  not  amount  to 
confiscation.  Where  the  case  rests,  as  it 
does  here,  not  upon  observation  of  the 
actual  operation  under  the  ordinance,  but 
upon  speculations  as  to  its  effect,  based 
upon  the  operations  of  a  prior  fiscal  year, 
we  will  not  guess  whether  the  substantial 
ooretum  certain  to  be  earned  would  lack 
^something  of  the  return  which  would*8ave 
the  effect  of  the  ordinance  from  confiscation. 
It  is  enough  that  the  whole  case  leaves  us 
in  grave  doubt.  The  valuation  of  the  prop- 
erty was  an  estimate  and  is  greatly  dis- 
puted. The  expense  account  was  not  agreed 
upon.  The  ordinance  had  not  actually  been 
put  into  operation;  the  inferences  were 
based  upon  the  operations  of  the  preced- 
ing year;  and  the  conclusion  of  the  court 
below  rested  upon  that  most  unsatisfactory 
evidence,  the  testimony  of  expert  witnesses 
employed  by  the  parties.  The  city  authori- 
ties acted  in  good  faith,  and  they  tried, 
without  success,  to  obtain  from  the  com- 
pany a  statement  of  its  property,  capital- 
ization, and  earnings. 

The  courts,  in  dear  cases,  ought  not  to 
hesitate  to  arrest  the  operation  of  a  con- 
fiscatory law,  but  they  ought  to  refrain 
from  interfering  in  cases  of  any  other  kind. 
Regulation  of  public  service  corporations, 
which  perform  their  duties  under  conditions 
of  necessary  monopoly,  will  occur  with 
greater  and  greater  frequency  as  time  goes 
on.  It  is  a  delicate  and  dangerous  function, 
and  ought  to  be  exercised  with  a  keen  sense 
of  justice  on  the  part  of  the  regulating  body, 
met  by  a  frank  disclosure  on  the  part  of 
the  company  to  be  regulated.  The  courts 
ought  not  to  bear  the  whole  burden  of  sav- 
ing property  tem  confiscation,  though  they 
will  not  be  found  wanting  where  the  proof 


is  dear.  The  legislatures  and  subordinate 
bodies,  to  whom  the  legislative  power  has 
been  ddegated,  ought  to  do  their  part.  Our 
sodal  system  rests  largely  upon  the 
sanctity  of  private  property;  and  that 
state  or  community  which  seeks  to  invade 
it  will  soon  discover  the  error  in  the  dis- 
aster which  follows.  The  slight  gain  to  the 
consumer,  which  he  would  obtain  from  a 
reduction  in  the  rates  charged  by  public 
service  corporations,  is  as  nothing  compared 
with  his  share  in  the  ruin  which  would  be 
brought  about  by  denying  to  private  prop- 
erty its  just  reward,  thus  unsettling  values 
and  destroying  confidence.  On  the  other 
hand,  the  companies  to  be  regulated  will 
find  it  to  their  lasting  interest  to  furnish 
freely  the  information  upon  which  a  just 
regulation  can  be  based. 

If  hereafter  it  shall  appear,  under  thsc^ 
actual  operation  of  the* ordinance,  that  the* 
returns  allowed  by  it  operate  as  a  confisca- 
tion of  property,  nothing  in  this  judgment 
will  prevent  another  application  to  the 
courts  of  the  United  States  or  to  the  courta 
of  the  state  of  Tennessee.  But,  as  the  case 
now  stands,  there  is  no  such  certainty  thai 
the  rates  prescribed  will  necessarily  havo 
the  effect  of  denying  to  the  company  such  a- 
return  as  would  avoid  confiscation.  For 
these  reasons — 

The  decree  is  reversed  and  the  case  re- 
manded  to  the  court  below  with  directions- 
to  dismiss  the  bill  without  prejudioe. 


(211  U.  S.  662> 
EDWARD  MURPHY,  2d,  Plff.  In  Err.. 

V. 

JOHN  HOFAIAN  COMPANY. 

BaNEBUPTCT  (8  20*)— CONFLICXIHO  JuBia- 
DICTION-'POSSESSION  OF  KES. 

1.  Goods  in  the  possession  of  a  receiver  in 
bankruptcy  cannot  be  seized  on  a  writ  ol 
replevin  from  a  state  court  on  the  theory 
that  the  receiver  is  holding  the  goods  as 
an  individual,  and  not  as  receiver,  where 
the  only  circumstance  tending  to  support 
such  theory  is  that,  pending  the  settlement 
of  a  dispute  over  the  title,  and  for  no  other 
reason  than  that  the  dispute  existed,  the 
goods  in  question  were  not  included  in  the 
schedule  of  the  property  of  the  bankrupt 
filed  by  the  receiver. 

[Ed.  Note.— For  other  eases,  see  Bankruptcy. 
De&  Dig.  8  20.*] 
BaNKBUPTCY     (f     105*)— CONFLICTINO     JU- 

BiSDiCTioN— Possession  of  thv  Res. 

2.  The  vacation  by  a  court  of  bankrupt- 
cy of  its  order  enjoining  any  interference 
under  process  from  a  state  court  with  cer- 
tain property  then  in  the  possession  of  the 
receiver  in  bankruptcy  cannot  be  deemed 
an  abandonment  by  the  court  of  bankruptcy 
of  its  possession  of  the  property,  and  a 
turning  over  of  such  property  to  be  dealt 
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with  by  the  state  court,  where,  in  the  mean- 
time, there  had  been  various  dealings  with 
the  property  by  the  bankruptcy  court,  in- 
cluding a  sale  by  the  trustee  in  bankruptcy. 
[Bd.  Notes— For  other  caaes,  see  Bankruptcy, 
Dec  Dls-  i  1<».*] 

[No.  33.1 

Argued  December  1,  2,  1908.    Decided  Jan- 
uary 4,  1909. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  New  York  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  of  that  state. 
Fourth  Department,  affirming  a  judgment  of 
the  Supreme  Court  in  and  for  the  County 
of  Monroe,  in  favor  of  plaintiff  in  an  action 
of  replevin.  Reversed  and  remanded  for 
further  proceedings. 

See  same  case  below,  187  N.  Y.  648,  80  N. 

E.  nil. 

The  facts  are  stated  in  the  opinion. 

Mr.  Herbert  D.  Bailey  for  plaintiff  in 
error. 

Mr.  John  A.  Barhite  for  defendant  In 
terror. 

•  *Mr.  Justice  Moody  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  review  a  final 
judgment  of  the  court  of  appeals  of  the 
state  of  New  York  in  an  action  of  replevin. 
The  writ  was  allowed  to  the  plaintiff  in 
error.  Murphy,  but  denied  to  the  party 
^joined  with  him,  hy  the  chief  judge  of  that 

•  court  while  the  record  was  still  in  its  pos- 

•  session,* and  before  it  had  been  remitted  to 
the  supreme  court,  in  accordance  with  the 
practice  of  the  state.  A  dear  understanding 
of  the  questions  before  this  court  will  be 
aided  by  a  relation  of  the  facta  out  of  which 
the  litigation  arose.  Such  of  them  as  do 
not  bear  upon  the  Federal  questions  may 
either  be  omitted  or  stated  in  a  very  general 
wfty. 

The  Dodge  Dry  Qoods  Company,  a  cor- 
poration, had  contracted  with  the  John 
Hofman  Company,  the  defendant  in  error, 
iot  the  construction  and  installation  in  the 
•tore  of  the  Dodge  Company  of  a  lot  of  show 
eases.  Shortly  after  the  installation  of  the 
•how  cases,  and  before  the  contract  price 
was  paid,  proceedings  in  bankruptcy  against 
the  Dodge  Company  were  begun  in  the  dis- 
trict court  of  the  United  States,  and,  on 
August  18,  1003,  Edward  Murphy,  2d,  the 
plaintiff  in  error,  was  appointed  by  that 
court  temporary  receiver  of  the  property 
of  the  alleged  bankrupt.  Thereupon  the 
Hofman  Company  took  the  position  that  the 
•how  cases  had  never  been  accepted  by  the 
bankrupt,  and  that»  although  they  had  been 
used  for  some  time  in  the  business,  title 
to  them  had  not  passed  from  the  vendor. 


Accordingly,  the  Hofman  Company,  on  Au- 
gust 20,  1903,  demanded  in  writing  the  pos- 
session and  delivery  of  the  show  cases  from 
''Edward  Murphy,  2d,  Receiver,  etc.,  of 
Dodge  Dry  Qoods  Company."  Murphy  de- 
clined to  deliver  up  the  property,  saying  that 
he  was  in  possession  as  receiver.  The  order 
of  the  district  court  appointing  the  receiver 
recites  the  filing  of  the  petition  and  affidavit, 
and  directs  the  alleged  bankrupt  to  show 
cause  on  the  6th  of  October,  1003,  why  a 
permanent  receiver  should  not  be  appointed, 
and  then  directs  that,  pending  the  return 
of  the  order,  the  ''alleged  bankrupt  be,  and 
it  hereby  is,  enjoined  and  restrained  from 
making  any  transfer  of  any  of  its  property 
and  ...  all  persons  are  enjoined  and 
restrained  from  instituting  and  from  prose- 
cuting any  and  all  suits  and  proceedings  in 
any  court  against  said  alleged  bankrupt  and^ 
against  any  of  its  property  .  .  .  that® 
Edward  Murphy,*  2d,  ...  be,  and  he  I? 
hereby  is,  appointed  temporary  receiver  of 
all  the  property,  real  and  personal,  and 
rights  of  action  and  demands  due  said  al- 
leged bankrupt^  with  power  to  collect  and 
receive  same  and  continue  the  business  with 
the  present  employees.'*  The  order  further 
directs  that  the  receiver  shall  take  imme- 
diate possession  of  the  property  of  the  bank- 
rupt and  carry  on  the  business.  On  August 
21,  leOS,  Murphy  notified  the  president  of 
the  Dodge  Company  that  he  had  been  ap- 
pointed receiver,  and  demanded  possession 
of  the  property  of  the  alleged  bankrupt 
The  keys  of  the  store  were  given  to  the  re* 
ceiver,  and  he  took  possession  of  the  prop- 
erty in  it,  including  the  show  cases,  and 
continued  the  business.  At  that  time  the 
show  cases  were  filled  with  goods,  and  they 
thenceforth  were  used  by  the  receiver  in  the 
conduct  of  the  business.  Nothing  at  the  time 
was  said  specifically  about  them,  but  shortly 
afterward  the  president  of  the  Dodge  Com- 
pany informed  the  receiver  that  the  title 
to  the  store  was  in  the  Century  Mercantile 
Company,  another  corporation,  and  that» 
by  the  terms  of  the  lease  to  the  Dodge  Com- 
pany, the  fixtures,  including  the  show  cases, 
became  the  property  of  the  landlord  on  the 
bankruptcy  of  the  tenant  The  receiver 
then  entered  into  negotiations  with  the  coun- 
sel of  the  Century  Mercantile  Company,  and 
it  was  agreed  that  the  show  cases  should  be 
omitted  from  the  receiver's  inventory,  and 
the  dispute  as  to  the  title  to  them  between 
the  receiver  and  the  Century  Mercantile 
Company  should  be  referred  to  the  decision 
of  the  bankrupt  court.  The  situation  then 
was  this:  The  receiver  was  in  possession  of 
the  stock  of  goods,  engaged  in  conducting 
the  business,  and  using  the  show  cases  in  the 
business,  claiming  the  right  to  do  so  be- 
cause they  were  the  property  of  the  bank- 
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mpt  The  receiver  had  been  informed  that 
there  were  two  outstanding  conflicting  claims 
to  the  title  of  the  show  cases :  first,  that  of 
the  John  Hofman  Company,  who  manufac- 
tured and  installed  them,  and  claimed  that 
the  title  had  not  passed  to  the  bankrupt,  but 
I, remained  in  the  vendor;  second,  that  of  the 
2  Century  Mercantile  Company,  who  claimed 
•  that  the  title  had^passed  to  the  bankrupt, 
and  that  afterwards,  by  virtue  of  the  terms 
of  the  lease  of  the  store,  title  had  been  vested 
in  it.  The  receiver  disputed  both  claims, 
and,  as  we  shall  see  hereafter,  the  dispute 
with  the  Century  Mercantile  Company  was 
settled  by  the  bankruptcy  court  in  favor  of 
the  receiver.  The  John  Hofman  Company, 
however,  failed  to  resort  to  the  bankruptcy 
court  for  the  adjudication  of  its  claim,  and 
began  an  action  against  "Edward  Murphy, 
2d,  and  Century  Mercantile  Company/'  by 
the  service,  on  the  6th  day  of  October,  1903, 
of  a  summons  "to  answer  the  complaint 
in  this  action,"  together  with  an  affidavit  in 
replevin  and  a  requisition  to  replevy  the 
show  cases  and  a  copy  of  an  undertaking 
from  the  plaintiff  accepted  by  the  sheriff. 
It  will  be  observed  that  Murphy  was  not  de- 
scribed in  the  summons  as  receiver.  On  that 
day  the  sheriff  went  to  the  store,  identified 
the  show  cases,  and  said  with  respect  to 
each  one,  "I  replevy  this  show  case.''  He 
was  requested  by  both  defendants  not  to 
take  them  away.  He  did  not  move  them, 
or  lock  up  the  store,  or  put  a  keeper  in 
charge,  and  went  away,  leaving  the  show 
cases  exactly  as  they  were  when  he  came 
in.  On  the  9th  of  October,  1903,  the  judge 
.  of  the  bankruptcy  court,  on  the  petition  of 
the  receiver,  enjoined  all  further  proceedings 
in  the  action  of  replevin  until  the  further 
order  of  the  court ;  enjoined  the  sheriff  from 
executing  any  requisition  in  replevin  of  prop- 
erty in  the  possession  of  the  receiver,  and 
enjoined  the  sheriff  and  all  other  persons 
from  interfering  in  any  manner  with  the 
property  then  in  the  possession  of  the  re- 
ceiver. The  John  Hofman  Company  applied 
for  an  order  vacating  this  injunction.  The 
application  remained  pending  for  a  year, 
owing  to  the  illness  of  the  district  judge, 
and  on  October  11,  1904,  the  order  of  in- 
junction was  vacated.  Three  days  later,  on 
October  14,  1904,  the  sheriff  removed  the 
show  cases  from  the  store.  In  the  mean- 
time they  had  been  sold  at  a  trustee's  sale 
of  the  property  of  the  bankrupt 

Thereafter  the  defendants  severally  filed 
CD  answers.  Murphy  set  up  in  defense  that  at 
iPthe  time  of  the  service  of  summons* upon 
him  he  was  in  possession  of  the  property 
AS  the  receiver  of  the  bankrupt;  that  he  re- 
mained in  possession  as  receiver  until  the 
adjudication  of  bankruptcy  and  the  ap- 
pointment of  himself  as  a  trustee,  and  that 


as  trustee,  under  the  order  of  the  bankruptcy 
court,  he  sold  the  property,  and  the  sale  was 
duly  confirmed.  The  issue  made  by  the 
pleadings  was  this:  The  plaintiff  in  replevin 
demanded  the  property  in  dispute  from 
Murphy  as  an  individual.  Murphy,  on  the 
other  hand,  asserted  that  he  had  no  concern 
with  the  property  except  in  his  capacity  as 
receiver;  that  is  to  say,  as  an  officer  of  the 
court  of  bankruptcy.  The  burden  rested 
upon  the  plaintiff  to  show,  first>  that  the 
title  had  not  passed  from  it  to  the  Dodge 
Company, — a  question  purely  of  state  cog- 
nizance; and,  second,  that  the  possession  of 
Murphy  of  the  show  cases  was  not  a  pos- 
session as  receiver  in  bankruptcy, — a  ques- 
tion ultimately  for  Federal  cognizance. 
There  was  a  trial  before  a  jury  and  a  ver- 
dict for  the  plaintiff,  without  damages, 
which  was  successively  affirmed  by  the  ap- 
pellate division  of  the  supreme  court  and  by 
the  court  of  appeals.  Neither  court  ren- 
dered an  opinion. 

Before  going  further  it  is  well  to  ascertain 
the  principles  of  law  which  are  applicable 
to  the  situation.  The  bankrupt  act  of  1898 
[30  Stat,  at  L.  544,  chap.  541,  U.  S.  Comp. 
Stat  1901,  p.  3418],  as  originally  enacted, 
did  not  confer  jurisdiction  on  the  district 
courts  of  the  United  States  over  suits 
brought  by  trustees  in  bankruptcy  to  assert 
title  to  property  as  assets  of  the  bankrupt^ 
or  to  set  aside  transfers  made  by  the  bank- 
rupt in  fraud  of  the  creditors  or  by  way 
of  preference,  unless  by  consent  of  the  de- 
fendant.  Bardes  v.  First  Nat.  Bank,  ITS' 
U.  S.  524,  44  L.  ed.  1175,  20  Sup.  Ct.  Rep. 
1000;  Frank  v.  Vollkommer,  205  U.  S.  621, 
51  L.  ed.  911,  27  Sup.  Ct.  Rep.  596.  The 
act,  however,  preserves  the  jurisdiction, 
otherwise  existing  by  statute,  of  the  courts* 
of  the  United  States,  though  it  is  limited 
to  courts  where  the  bankrupt  himself  could 
have  prosecuted  the  action.  Bush  v.  Elliott^ 
202  U.  S.  477,  50  L.  ed.  1114,  26  Sup.  Ct 
Rep.  668.  But,  where  the  property  in  dis- 
pute is  in  the  actual  possession  of  the  court 
of  bankruptcy,  there  comes  into  play  an- 
other principle,  not  peculiar  to  courts  of 
bankruptcy,  but  applicable  to  all  courts, « 
Federal  *or  state.  Where  a  court  of  compe-l^ 
tent  jurisdiction  has  taken  property  into  its 
possession,  through  its  officers,  the  prop- 
erty is  thereby  withdrawn  from  the  juris- 
diction of  all  other  courts.  The  court,  hav- 
ing possession  of  the  property,  has  an  an- 
cillary jurisdiction  to  hear  and  determine 
all  questions  respecting  the  title,  possession, 
or  control  of  the  property.  In  the  courts 
of  the  United  States  this  ancillary  juris- 
diction may  be  exercised,  though  it  is  not 
authorized  by  any  statute.  The  jurisdic- 
tion in  such  cases  arises  out  of  the  posses- 
sion of  the  property,  and  is  exclusive  of  the 
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jurisdiciion  of  all  other  oourto,  although 
otherwise  the  oontroveny  would  be  cogniza- 
ble in  them.  Wabash  R.  Go.  ▼.  Adelbert  Col- 
lege, 208  U.  S.  38,  54,  62  L.  ed.  379,  386,  28 
Sup.  Ct.  Rep.  182.  Accordingly,  where  prop- 
erty was  in  the  possession  of  the  bankrupt 
at  the  time  of  the  appointment  of  a  receiver, 
it  was  held  that  the  bankruptcy  court  had 
Jurisdiction  to  determine  the  title  to  it  as 
against  an  adverse  claimant,  and  that  the 
receiver  had  no  right  to  deliver  it  to  him 
without  the  order  of  the  court.  Whitney  v. 
Wenman,  198  U.  S.  539,  49  L.  ed.  1157,  25* 
Sup.  Ct.  Rep.  778.  On  the  day  the  opinion 
in  the  Bardes  Case  was  announced  the  same 
justice  delivered  the  opinion  of  the  court 
in  White  v.  Schloerb,  178  U.  S.  542,  44  L.  ed. 
1183,  20  Sup.  Ct.  Rep.  1007,  a  case  in  which 
the  facts  were  essentially  those  of  the  case 
at  bar.  Certain  persons,  copartners  in  trade, 
were  adjudicated  bankrupts  and  the  case 
was  sent  to  a  referee  in  bankruptcy.  They 
had  a  stock  of  goods  in  a  store,  tiie  entrance 
to  which  was  locked  by  the  referee.  Cer- 
tain other  persons  claimed  title  to  part  of 
the  stock  of  goods  as  obtained  from  them 
by  a  fraudulent  purchase,  which  had  been 
rescinded.  After  the  adjudication,  these  per- 
sons brought  an  action  of  replevin  of  the 
goods  against  the  bankrupt  in  a  state  court, 
which  was  executed.  It  was  held  that  re- 
plevin would  not  lie  in  the  state  court,  and 
that  the  district  court  had  jurisdiction  by 
summary  proceedings  to  compel  the  return 
of  the  property  seized.  The  court  said: 
"The  goods  were  then  in  the  lawful  posses- 
sion of  and  custody  of  the  referee  in  bank- 
ruptcy, and  of  the  bankruptcy  court,  whose 
representative  and  substitute  he  was.  Being 
ft*  thus  in  the  custody  of  a  court  of  the  United 
•  States,  they*could  not  be  taken  out  of  that 
custody  upon  any  process  from  a  state 
court."  The  last  two  cases  cited  proceed 
upon  and  establish  the  principle  that  when 
the  court  of  bankruptcy,  through  the  act  of 
its  officers,  such  as  referees,  receivers,  or  trus- 
tees, has  taken  possession  of  a  re«,  as  the 
property  of  a  bankrupt,  it  has  ancillary 
jurisdiction  to  hear  and  determine  the  ad- 
verse claims  of  strangers  to  it,  and  that  its 
possession  cannot  be  disturbed  by  the 
process  of  another  court  And  see  Skilton 
▼.  Codington,  185  N.  Y.  80,  85,  86,  118  Am. 
St  Rep.  885,  77  N.  E.  790,  and  Frank  v. 
VoUkommer,  which,  by  implication,  approve 
the  same  principle. 

We  think  this  principle  was  lost  sight  of 
in  the  trial  of  the  case  before  us.  We  must 
assume  in  favor  of  the  plaintiff  In  replevin 
that  the  replevin  was  completed  on  the  6th 
of  October,  1903,  when  the  sheriff  identified 
the  goods  and,  at  the  request  of  the  defend- 
ant, left  them  in  place  in  the  store,  and  de- 
livered to  the  defendants  the  undertaking, 


which  apparently  was  accepted  by  them  as 
good.  If,  at  this  time,  the  show  cases  were 
in  the  possession  of  the  court  of  bankruptcy, 
that  is  to  say,  were  in  the  possession  of 
Murphy,  as  the  receiver  appointed  by  the 
court  of  bankruptcy,  then,  according  to 
principle  and  in  obedience  to  the  express 
authority  of  White  v.  Schloerb,  supra,  the 
action  of  replevin  in  the  state  court  cannot 
be  maintained.  Upon  the  undisputed  facts, 
as  they  appeared  at  the  trial,  it  is  impos- 
sible to  suppose  that  Murphy  had  any  pos- 
session except  as  receiver.  He  had  no  per- 
sonal interest  in  the  affairs  of  the  bank- 
rupt, and  no  relation  to  its  property  ex- 
cept that  created  by  his  appointment  to 
that  office.  There  is  but  a  single  circum- 
stance which  points  the  other  way,  and  to 
that  circumstance  reference  presently  will 
be  made.  The  demand  of  the  plaintiff  in  re- 
plevin for  the  delivery  of  the  goods  was 
made  upon  ''Edward  Murphy,  2d,  Receiver," 
etc.  Tlie  plaintiff  introduced  no  evidence 
tending  to  show  that  Murphy  had  any  pos- 
session except  as  receiver.  When  the  evi- 
dence for  the  defendant  came  to  be  intro- 
duced the  nature  of  Murphy's  possession^ 
was  more  fully  explained.  James  E.  Dodge,  g 
^president  of  the  Dodge  Dry  Gk>ods  Company,* 
and  manager  of  its  business,  testified  that 
on  the  21st  day  of  August,  1903,  Murphy 
called  at  the  store  and  notified  him  of  his 
(Murphy's)  appointment  as  receiver,  and 
demanded  the  possession  of  the  assets  of  the 
Dodge  Dry  Goods  Company.  He  says: 
"The  property  that  I  gave  him  possession  of 
at  that  time  was  merchandise  and  fixtures 
in  the  store,  also  supplies  and  book  ac- 
counts; all  the  property  of  the  Dodge  Dry 
Gk>ods  Company.  And  all  the  property  that 
was  in  possession  of  the  Dodge  Dry  Goods 
Company.  And  among  the  things  I  turned 
over  to  him  were  included  these  show  cases 
that  are  the  subject  of  this  action.  There 
was  no  exception  made  of  the  show  cases. 
...  I  handed  him  the  keys  of  the 
store,  and  I  told  him  its  contents  were  the 
property  of  the  Dodge  Dry  Goods  Company. 
And  these  show  cases  were  part  of  the  con- 
tents at  that  time.  There  was  no  special 
mention  made  of  the  show  cases  at  that 
time."  Murphy  testified  that,  at  this  in- 
terview. Dodge  turned  over  to  him  the  keys 
of  the  building,  and  showed  him  the  prop- 
erty of  the  Dodge  Dry  Goods  Company,— 
stock,  dry  goods,  and  merchandise, — 
complete  store  equipment,  consisting  of 
show  cases,  counters,  etc.  The  show  cases 
were  then  on  the  ground  floor,  and  the  goods 
were  in  them  when  they  were  turned  over  to 
him  as  receiver,  and  he  continued  to  use 
the  show  cases  in  the  performance  of  his 
duty  as  receiver,  and  claimed  them  as  the 
property  of  the  bankrupt.    The  defendant 
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offered  in  evidence  the  order  of  the  ooort 
of  bankruptcy,  made  August  18,  1903,  ap- 
pointing him  as  receiver,  and  offered  to  show 
that  it  waa  exhibited  to  the  sheriff  at  the 
time  of  the  replevin.  This  order,  which 
hereinbefore  has  been  fully  set  forth,  ap- 
pointed Murphy  "temporazy  receiver  of  all 
the  property,  real  and  personal,"  of  the 
bankrupt,  directed  him  to  take  immediate 
possession  of  ail  the  property,  and  to  carry 
on  the  business.  This  evidence  was  ex- 
cluded, and  we  think  the  exclusion  was 
clearly  erroneous. 
The  plaintiff  in  replevin  lays  much  stress 
Supon  one  circumstance,  as  tending  to  show 
fthat  Murphy  was  not  in  possession^of  the 
property  as  receiver,  but  as  bailee  of  the 
Gentury  Mercantile  (Company,  and  to  that 
circumstance  more  particular  attention 
must  now  be  given.  Murphy  testified  up- 
on cross-examination  that  he  did  not  include 
the  show  cases  in  the  schedule  filed  by  him 
as  receiver,  but  this  testimony  must  be  con- 
sidered in  connection  with  the  explanation 
which  accompanied  it  Dodge  originally 
had  owned  the  store  and  had  leased  it  to 
the  Dodge  Dry  Goods  Company,  of  which  he 
was  president.  The  lease  contained  a  provi- 
sion that,  upon  the  bankruptcy  of  the  dry 
goods  company,  the  fixtures,  including  the 
•how  eases,  should  become  the  property  of 
the  owner  of  the  store.  The  store  subse* 
quently  was  conveyed  to  the  Century  Mer- 
cantile Company,  of  which  Dodge  was  also 
president.  After  the  stock  in  trade,  in- 
cluding the  show  cases,  had  been  turned  over 
to  Murphy  as  receiver.  Dodge,  acting  in  be- 
half of  the  Century  Mercantile  Company, 
made  a  demand  upon  him  for  the  fixtures 
and  show  cases,  basing  his  demand  upon  the 
provision  in  the  lease.  Just  how  long  after 
the  delivery  of  possession  to  Murphy  this  de- 
mand was  made  is  not  clear,  but  it  is 
enough  to  say  that  the  demand  was  subse- 
quent to  the  delivery.  Murphy  declined  to 
yield  to  this  demand,  and  agreed  with  coun- 
sel for  the  Century  Mercantile  Company 
that  the  dispute  should  be  decided  by  the 
court  of  bankruptcy.  The  defendant  of- 
fered to  show  that  subsequently  the  court 
decreed  that  the  provision  in  the  lease  was 
void,  and  that  the  fixtures,  including  the 
show  cases,  were  the  property  of  the  bank- 
rupt. This  evidence  was  excluded,  and,  we 
think,  erroneously.  It  tended,  in  connec- 
tion with  other  evidence,  to  show  the  nature 
of  Murphy's  possession,  and  that  he  was  in- 
sisting upon  his  right  as  receiver,  and  had 
not  accepted  the  goods  personally  as  bailee 
of  the  Century  Mercantile  Company.  Pend- 
ing the  settlement  of  the  dispute,  and  for 
no  other  reason  than  that  the  dispute  ex- 
isted, the  show  cases  were  omitted  from  the 
Inventory.    The  facts  which  have  been  re- 


cited  deprived   this   omissi<Mi   of    all    sig- 
nificaaoe  as  showing  that  Murphy  had  auj^ 
otiier  possession  than  as  receiver.  h 

*  At  the  trial  Murphy  relied  upon  his  poe-* 
session  as  receiver  to  defeat  the  aetion.  His 
answer  had  set  up  that  defense,  and  in  many 
ways,  which  it  would  be  unprofitable  to  set 
forth  in  detail,  he  sought  to  avail  himself 
of  it  It  is  enough  to  say  that,  at  the  eon- 
elusion  of  the  evidence,  the  court  was  re- 
quested to  direct  a  verdict  for  the  defendant 
Murphy,  upon  the  grounds,  amcmg  others, 
"that  the  plaintiff  has  not  shovm  itself  en- 
titled to  possession  at  the  time  of  the  com- 
mencement of  the  action,  but  has  shown 
that  the  then  present  right  of  possession  was 
in  the  United  States  court;"  and  "the  plain- 
tiff has  not  shown  that  the  property  was  in 
the  possession  of  the  defendant  Murphy,  but 
that  it  was  in  the  possession  of  the  United 
States  court;"  and  "this  court  had  no  juris- 
diction over  the  subject-matter  of  this  ac- 
tion when  it  was  commenced."  The  judge 
presiding  at  the  trial  refused,  under  excep- 
tion, to  give  any  of  these  instruc- 
tions, and  submitted  the  case  to  the  jury 
in  a  charge  which  made  no  reference  to  the 
rights  of  Murphy  as  receiver,  or  to  the  pos- 
session of  the  property  by  him  as  an  officer 
of  the  court  of  bankruptcy,  other  than  to 
say,  "as  the  case  then  stood,  Mr  Murphy 
was  claiming  this  property  as  the  receiver 
of  the  Dodge  Company."  The  judge  in- 
structed the  jury  that,  if  they  should  find 
that  the  show  cases  furnished  by  the  Hof- 
man  Company  had  not  been  accepted  by  the 
Dodge  Company,  then  the  title  failed  to 
pass  and  the  verdict  must  be  for  the  plain- 
tiff. Thus  the  whole  Federal  question,  so 
far  as  it  was  a  question  of  fact,  was  with- 
drawn from  the  consideration  of  the  jury. 
Subsequently,  after  a  colloquy  with  the  de- 
fendant's counsel,  in  which  he  stated  that 
Murphy  made  no  claim  as  an  individual  to 
the  property  in  dispute,  and  did  not  ask  its 
return  to  him,  the  judge,  against  the  objec- 
tion and  under  the  exception  of  Murphy, 
peremptorily  directed  a  verdict  for  the 
plaintiff.  We  do  not  set  forth  that  colloquy 
in  full,  although  it  is  much  relied  upon  by 
the  defendant  in  error.  While  the  state- 
ments of  counsel  were  confused,  we  think 
that  what  was  said  by  him  amounted  to^ 
nothing  more  than  an  assertion  that  Murphy  h 
had  had  no  relation  to  the  property *except)P 
as  receiver,  and  that  his  possession  as  re- 
ceiver entitled  him  to  claim  for  the  property 
thus  possessed  and  controlled  an  inununity 
from  the  process  of  the  state  court. 

But  one  other  question  needs  any  atten- 
tion. It  has  been  seen  that  the  injunction 
against  proceedings  in  the  state  court  in 
this  case,  granted  by  the  judge  of  the  bank- 
ruptcy court  on  October  9,  1903,  was  vi^ 
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eated  about  a  ywr  later.  The  reaton  for 
this  does  not  appear  in  the  record.  The 
Hofman  Company,  however,  reliea  upon  this 
Taeation  of  the  order  of  injunction  as  an 
abandonment  by  the  oourt  of  bankruptcy 
of  its  possession  of  the  property,  and  a  turn- 
ing over  of  it  to  be  dealt  with  by  the  state 
eourt.  We  cannot  give  to  the  order  vacat- 
ing the  Injunction  this  meaning.  If  it  has 
any  tendency  whatever  to  show  an  abandon- 
ment of  possession,  it  is  fully  explained 
by  much  evidence  of  a  dealing  with  the 
property  by  the  bankruptcy  eourt,  some  of 
which  was  excluded  at  the  trial. 

On  the  whole  case,  we  are  of  the  opinion 
that  the  seizure  of  these  goods  on  a  writ 
of  replevin  from  another  court  was  an  un- 
lawful invasion  of  the  possession  of  the 
court  of  bankruptcy,  which  cannot  be  justi- 
fied by  the  assertion,  entirely  unsupported 
by  the  evidence,  that  Murphy  was  then 
holding  the  goods,  not  as  an  officer  of  the 
court,  but  as  an  individual.  For  this  rea- 
son the  judgment  is  reversed  and  the  case 
remanded  for  further  proceedings  not  in- 
consistent with  this  opinion. 


(211  U.  S.  676) 

B.  J.  PAGE  and  Robert  Markert,  Executors 
of  Thomas  Merriam,  Deceased,  Appts., 

V. 

H.  F.  ROGERS,  Trustee  of  I.  B.  Merriam, 
Bankrupt. 

Cowts  (§  882*>— SuPBEMX  CJouBT— Review 
OF  FAcra— Concurrent  Findings. 

1.  Concurrent  findings  of  facts  of  the  two 
courts  below  in  a  suit  in  equity  will  be  ac- 
cepted by  the  Federal  Supreme  Court,  on  ap- 
peal, unless  error  is  clearly  shown. 

ISd.  Note.— For  other  cases,  see  GourtSp  Dec. 
Die  t  882.*] 

Bankbuptot  (I  163*)  —  UNi^wruL  Pbet- 

EBENCE. 

2.  The  avoidance,  as  an  unlawful  prefer- 
ence, of  a  conveyance  by  an  insolvent  debt- 
or to  a  creditor  in  satisfaction  of  the  debts 
due  the  latter,  or  those  for  which  he  is 
liable,  cannot  be  defeated  on  the  theory  that 
such  conveyance  was  in  performance  of  an 
agreement  between  the  parties,  antedating 
the  bankruptcy  proceedings  by  more  than 
four  months,  where  the  contract  in  fact  was 
merely  an  agreement  on  the  part  of  the 
bankrupt  and  his  co-owner  to  sell,  and,  on 
the  part  of  the  creditor  and  another,  to  buy, 
at  a  named  price,  and  such  contract  and  a 
deed  drawn  in  pursiutnce  of  its  terms  were 
never  delivered,  but  were  deposited  in  es- 
crow, and  never  became  operative  instru- 
ments. 

[BM.  Note.— For  other  cases,  lee  Bankruptcy^ 
Cent.  Dig.  §  247;    Dec.  Dig.  I  16t.*] 

BaRKBUFTCT  (i  164*)~UllI.A.WFUI.  Pbsf- 


ment  otherwise  would  be  invalid  under  the 
bankruptcy  law  as  an  unlawful  preference. 
[BM.  Note.— 'For  other  eases,  see  Bankmptej, 
Gent  Dig.  |  167;    Dee.  Dig.  I  164.«] 

Bankbuptot  (I  811*)— Provable  Claiks 

—BFROT  of  COICPULBOBY  SUBBENDEB  OF 

Pbeisbence. 

4.  A  creditor  of  a  bankrupt,  who  has  been 
compelled  to  surrender  an  unlawful  prefer- 
ence, is  entitled  to  prove  hie  claim,  and  to 
receive  a  dividend  on  it  upon  an  equality 
with  the  other  creditors. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  i  499;    Dec.  Dig.  5  SU.^ 

Bankruptcy  ({  311*)— Compelling  Sub- 

BENDEB  OF  UNLAWFUL  PbEFBBENOE. 

5.  A  court  of  bankruptcy,  in  entering 
judgment  compelling  a  creditor  to  surrender 
an  unlawful  preference,  should  permit  the 
creditor  to  prove  his  claim  against  the  bank- 
rupt estate,  and  deduct  from  the  amount  of 
the  preference  which  he  is  required  to  sur- 
render the  dividend  which  the  oourt  finds 
is  coming  to  him. 

[Bd.  Note.— For  other  easee,  see  Bankruptey, 
Cent  Dig.  §  499;   Dec  Dig.  |  UL*] 

[No  89.] 

Argued  December  3,  4,  1008.    Decided  Jan- 
uary 4,  1909. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit 
to  review  a  decree  which  affirmed  a  decree 
of  the  District  Court  for  the  Eastern  Dis- 
trict of  Tennessee,  compelling  the  surrender 
of  a  preference  received  by  a  creditor  in 
violation  of  the  bankruptcy  law.  Reversed 
and  remanded  to  the  District  Court  with 
directions  to  modify  the  amount  of  the 
judgment. 

See  same  case  below,  70  C.  C.  A.  153,  149 
Fed.   194. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frank  Sparlock,  E.  J.  Page, 
Louis  L.  Waters,  and  Foster  Brown  for  ap- 
pellants. 

Messrs.  J.  B.  SIzer,  George  D.  Lancaster, 
and  Robert  Pritchard  for  appellee.  ^ 


3.  A  trust  deed  never  delivered  as  a  pres- 
ent, valid,  and  subsisting  obligation  cannot 
excuse  a  payment  by  the  grantor  on  the  in- 
debtedness oovered  by  such  deed,  which  pay- 


*  Mr.  Justice  Moody  delivered  the  opinion* 
of  the  court: 

This  is  an  appeal  in  equity  from  a  de- 
cree  of  the  circuit  court  of  appeals  for  the 
sixth  circuit.  The  suit  was  begim  by  the 
appellee,  the  trustee  of  the  estate  of  I.  B. 
Merriam,  a  bankrupt,  against  Thomas 
Merriam,  to  recover  a  preference  alleged  to 
have  been  received  by  the  latter  in  violation 
of  the  bankrupt  law.  During  the  pendency 
of  the  suit  the  defendant  died,  and  the 
executors  of  his  will  were  admitted  to  de- 
fend. The  plaintiff  had  a  decree,  which  was 
affirmed  by  the  circuit  court  of  appeals. 
There  were  findings  of  fact  by  the  district 
court,  concurred  in  by  the  circuit  court  of 
appeals.  These  findings,  together  with  the 
undisputed  facts,  may  be  condensed  and 
stated  in  narrntive  form. 


*For  other  cases  see  tame  topic  4k  I  NUiiBsa  In  Dee.  4k  Am.  Digs.  1907  to  date.  4k  Rep'r  Indesss 
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I.  B.  Merriam  bad  been  engaged  in  btui- 
ness  for  some  yean  as  a  wbolesale  grocer 
at  C?hattanooga,  Tennessee.  On  the  Ist  day 
of  June,  1903,  he  was  considerably  indebted 
and  insolvent,  and  the  defendant  knew  it. 
Much  the  larger  portion  of  his  indebtedness 
was  to  his  brother,  the  defendant,  Thomas 
Merriam,  or  to  persons  holding  claims  which 
Thomas  Merriam  had  guaranteed  by  in- 
dorsement or  otherwise.  I.  B.  Merriam  then 
had  no  assets  of  much  value,  with  the  ex- 
ception of  an  undivided  half  interest  in 
certain  coal  lands  situated  in  Tennessee. 
On  that  day  he  conveyed  his  interest  in  the 
coal  lands  to  Thomas  Merriam,  who  agreed 
to  pay  therefor  $65,000  in  money  and  stock 
of  the  par  value  of  $20,000  in  the  Tennessee 
Lumber  &  Coal  Company,  a  corporation,  to 
which  Thomas  Merriam  immediately  sold 
and  conveyed  the  land.  The  purchase 
money,  after  the  deduction  of  $7,400,  used 
for  the  purpose  of  extinguishing  encum- 
brances on  the  land,  in  pursuance  of  an 
agreement  made  at  the  time,  was  mainly 
devoted  to  the  payment  of  the  debt  then 
due  directly  from  I.  B.  Merriam  to  Thomas 
Merriam,  and  to  the  payment  of  other  debts 
of  I.  B.  Merriam  for  which  Thomas  Merriam 
was  liable.  At  the  same  time,  and  as  part 
of  the  same  transaction,  Thomas  Merriam 
caused  to  be  advanced  to  I.  B.  Merriam  $10,- 
!•  000  additional  upon  the  pledge  of  his  stock 
J?  in  the  Tennessee  *Lumber  &  Coal  Company. 
The  net  result  of  the  transaction  was  that 
I.  B.  Merriman  received,  as  the  consideration 
for  the  conveyance  of  his  interest  in  the 
coal  lands,  $75,000  in  cash  and  an 
equity  of  redemption  of  the  pledged  shares 
in  the  corporation.  Of  this  $75,000,  $61,000, 
by  agreement,  was  applied  either  to  the 
payment  of  the  debt  due  to  Thomas 
Merriam,  or,  on  his  demand,  to  the  pay- 
ment of  debts  for  which  he  was  liable.  At 
the  time  of  the  conveyance  and  the  making 
of  the  agreement  stated  Thomas  Merriam 
had  reasonable  cause  to  believe  that  thereby 
his  brother  intended  to  give  him  a  prefer- 
ence. The  purpose  and  effect  of  the  transfer 
was  to  give  Thomas  Merriam  a  greater  per- 
centage of  his  debt  than  could  be  obtained 
by  other  creditors  of  the  same  class.  In- 
deed, the  purpose  and  effect  of  the  transfer 
was  to  pay  Thomas  Merriam  in  full  and 
to  exonorate  him  from  all  liability  as 
guarantor,  and  its  effect  was  to  leave  all 
other  creditors  with  substantially  nothing 
to  meet  their  claims.  Within  a  very  few 
days  after  this  transaction  was  completed 
I.  B.  Merriam  filed  a  voluntary  petition  in 
bankruptcy,  and  was  subsequently  adjudi- 
cated a  bankrupt. 

Upon  the  foregoing  statement  of  facts  it 
is  indisputable  that  Thomas  Merriam  re- 
ceived a  preference  to  the  extent  of  $61,000, 


forbidden  by  the  bankrupt  law,  and  that  it 
could  be  avoided  and  recovered  by  the  trus- 
tee. We  do  not  luderstand  counsel  for  the 
defendant  as  disagreeing  with  this  con- 
clusion. Conceding  it,  however,  counsel 
urged  with  great  earnestness  that  the  find- 
ings of  fact  in  the  two  courts  below  were 
erroneous,  and  we  were  invited  to  consider 
the  evidence  again  in  that  view.  But 
the  rule  is  well  established  that  where 
two  courts  have  concurred  in  findings 
of  facts  in  a  suit  in  equity,  this 
court  will  accept  those  findings,  unless  clear 
error  is  shown.  Dun  v.  Lumbermen's  Credit 
Asso.  209  U.  S.  20,  62  L.  ed.  663,  28  Sup. 
Ct.  Rep.  335. 

We  are  unable  to  discover  any  such  error. 
On  the  contrary,  every  fact  essential  to 
constitute  a  preference  was  substantiated 
by  the  evidence.  That  being  so  we  decline 
to  subject  to  minute  scrutiny  the  language 
of  the  court  employed  in  discussing  ques- 
tions of  fact.  There  is  no  reason  for  a  re-S 
view  of*the  evidence  in  detail.  The  circuit? 
court  of  appeals  has  reviewed  it  satisfacto- 
rily in  a  convincing  opinion,  and  we  do  not 
feel  called  upon  to  repeat  the  discussion. 

There,  however,  should  be  a  brief  refer- 
ence to  two  contentions  of  the  defendant,— 
that  the  findings  were  influenced  by  er- 
roneous views  of  the  law.  It  is  first  said 
that  there  was  error  in  law  in  confounding 
the  individual  debts  of  I.  B.  Merriam  with 
the  partnership  debts  of  L  6.  Merriam  9t 
Son,  with  the  result  that  I.  B.  Merriam  was 
found  to  be  insolvent  as  an  individual,  while 
really  he  was  solvent,  as  his  individual  as- 
sets exceeded  his  individual  indebtedness. 
But  there  was  no  real  partnership.  I.  B. 
Merriam  &>  Son  was  simply  the  name  under 
which  I.  B.  Merriam  conducted  the  whole- 
sale grocery  business.  The  son  was  only  an 
employee,  receiving  a  salary,  and  had  no  in- 
terest whatever  in  the  business.  All  the 
assets  were  owned  and  all  the  debts  were 
owed  by  I.  B.  Merriam  alone. 

It  is  further  said  that  I.  B.  Merriam 
agreed  in  writing,  on  November  15,  1902,  to 
convey  the  coal  lands  to  Thomas  Merriam 
in  satisfaction  of  the  debts  due  to  him  or 
for  which  he  was  liable.  It  is,  therefore, 
argued  that,  as  the  conveyance,  on  June  1, 
1903,  was  in  performance  of  this  agreement, 
which  antedated  the  bankruptcy  proceed- 
ings by  more  than  four  months,  it  cannot 
be  regarded  as  a  preference. 

The  facts,  however,  do  not  raise  the 
question  which  was  argued.  Upon  a  proper 
interpretation  of  the  evidence  we  need  not 
determine  whether  an  insolvent  debtor  may 
make  an  agreement  to  convey  a  substantial 
portion  of  his  assets  to  a  favored  creditor, 
keep  that  agreement  secret  for  more  than 
four  months,  and  then  execute  it  in  fraud 
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of  the  rights  of  his  other  creditors,  in 
favor  of  a  creditor  who  then  has  reasonable 
CV£JBe  to  believe  that  he  is  reoeiving  a  pref- 
erence. Re  Broadway  Say.  Trust  Go.  81 
C.  C.  A.  68,  152  Fed.  152,  and  see  Wilson 
Bros  T.  Nelson,  183  U.  S.  191,  46  L.  ed. 
147,  22  Sup.  Ct  Rep.  74. 

What  actually  occurred  was  that  a  con- 
tract in  writing  was  made  in  November, 
1902,  between  L  B.  Merriam  and  his  co- 
S  owner,  parties  of  the  first  part,  and  Thomas 
i?  Merriam  and»another,  parties  of  the  second 
part,  whereby  the  parties  of  the  first  part 
agreed  to  sell  and  the  parties  of  the  second 
part  agreed  to  buy  the  coal  lands  for  a 
named  price.  Nothing  whatever  in  this 
contract  required  that  1.  B.  Merriam's  share 
of  the  consideration  should  be  paid  to 
Thomas  Merriam  or  on  debts  for  which 
he  was  liable.  Moreover,  the  contract,  and 
a  deed  which  was  drawn  in  pursuance  of  its 
terms,  were  not  delivered,  but  were  deposit- 
ed in  escrow  with  a  bank  in  Syracuse,  New 
York,  and  never  became  operative  instru- 
ments. Nothing  more  need  be  said  of  them, 
or  of  the  question  supposed  to  be  raised. 

When  Thomas  Merriam  came  to  file  his 
answer  in  the  suit,  he  alleged,  in  substance, 
that  several  years  before  the  conveyance, 
which  has  been  referred  to,  and  the  adju- 
dication in  bankruptcy,  which  followed,  I. 
B.  Merriam  had  executed  and  delivered,  for 
an  expressed  consideration  of  $35,000,  a 
trust  deed  of  the  coal  lands,  which  was  in- 
tended to  be  a  security  to  Thomas  Merriam 
for  loans  which  he  had  made  or  might  make 
to  his  brother,  up  to  that  amount.  This 
trust  deed,  as  subsequently  appeared  by 
the  evidence,  was  executed,  but  not  regis- 
tered. A  registration  of  the  deed  was  not 
required  by  the  law  of  the  state  of  Ten- 
nessee to  make  it  a  valid  instru- 
ment inter  partes.  The  defendant  therefore 
contended  that,  so  far  as  the  payments 
from  the  purchase  money  of  the  coal  lands 
were  applied  to  the  indebtedness  secured 
by  the  trust  deed,  they  were  payments  for 
the  extinguishment  of  a  valid,  subsisting 
lien  upon  the  land,  fixed  upon  it  more  than 
four  months  before  bankruptcy,  and  there- 
fore not  a  preference.  It  may  be  assumed, 
without  decision,  that  the  payment  with- 
in four  months  of  bankruptcy  of  a  mort- 
gage older  than  four  months,  and  valid 
inter  partes,  though  unrecorded,  cannot  be 
a  preference.  There  is  no  such  case  here. 
The  trust  deed  was  not  delivered  uncondi- 
tionally, and  the  parties  to  it  intended  that 
it  should  go  into  effect  as  a  lien  only  when 
it  was  registered,  which  was  never  done. 
The  instrument,  though  actually  written, 
was  never  delivered  as  a  present,  valid,  and 
^subsisting  obligation.  It  was  executed  and 
•  held  in  the  possession  of* the  grantor,  to 
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be  delivered  and  to  become  operative  as  a 
conveyanoe  at  some  future  time,  which 
never  arrived.  It  was  written  and  held 
ready  for  instant  use,  but  never  actually 
used  until  brought  forward  to  excuse  a  pay- 
ment which  otherwise  would  be  an  unlawful 
preference.  In  other  words,  the  paper  was 
not  as  much  as  an  imrecorded  deed;  it  was 
not  a  deed  at  all.  Such,  in  effect,  was  the 
finding  of  both  courts  below,  and  we  think 
it  was  warranted  by  the  evidence.  As  has 
been  said,  the  first  reference  to  this  paper 
was  made  by  the  defendant's  answer, 
wherein  it  was  alleged  that  the  paper  was 
a  deed,  executed  and  delivered.  The  plain- 
tifTs  general  replication  put  in  issue  at 
least  the  existence  of  the  deed  and  no 
amendment  to  the  bill  was  needed. 

The  alternative  ruling  that  the  trust  deed 
was  invalid  for  want  of  good  faith,  and  be- 
cause it  was  agreed  to  be  withheld  from 
record  to  mislead  and  defraud  creditors, 
may  be  disregarded.  Therefore  we  need  not 
consider  whether  the  bill  should  have  been 
amended  to  permit  an  attack  on  the  deed 
as  fraudulent. 

What  has  been  said  disposes  of  every 
question  made  in  the  ease,  except  one, 
which  may  be  considered  more  advantage- 
ously after  the  form  of  the  decree  is  no- 
ticed. There  were  two  decrees  in  the  cause. 
Their  effect,  taken  together,  as  we  under- 
stand them,  is  to  order  the  defendant  to 
pay  into  the  court  of  bankruptcy  the 
$61,000  received  as  a  preference  on  June 
1,  1903,  with  interest  to  the  date  of  the 
rendition  of  the  final  decree,  making  the 
total  amount  to  be  paid  $70,891.54.  The 
theory  upon  which  the  decree  proceeded  was, 
that  no  greater  sum  should  be  required  of 
the  defendant  than  would  be  needed  to  meet 
the  amount  of  the  claims  proved  or  provable 
against  the  bankrupt  and  the  cost  and  ex- 
penses of  the  administration  of  the  bank- 
rupt estate,  including  fees  of  counsel  for 
the  trustee.  As  this  amount  exceeded  that 
received  by  the  defendant  by  way  of  pref- 
erence, the  decree  exacted  of  him  all  that 
he  had  received.  In  computing  the  amount 
required  to  meet  the  expenses  of  adminis- 
tration a  fee  of  $15,000,  of  counsel  for  thegj 
^trustee  for  their  services  to  him  in  all  mat-jp 
ters,  including  this  litigation,  was  included. 
The  defendant  complains  that  this  fee  is 
exorbitant.  It  certainly  appears  to  be 
large.  It  seems,  however,  that  the  proper 
place  to  raise  this  question  would  be  in  the 
bankruptcy  court.  In  any  event,  we  would 
be  unwilling  to  reverse  the  judgment  of  the 
lower  courts  upon  this  question,  in  view  of 
the  fact  that  they  have  a  much  more  in- 
timate acquaintance  with  the  services  than 
we  can  possibly  have.  All  that  has  been 
said  would  naturally  lead  to  an  affirmance 
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of  the  decree.  Nerertlieless,  we  are  of  the 
opinion  that  it  ought  to  be  modified,  for  a 
reason  not  dwelt  upon  in  argument.  Now 
that  this  litigation  has  come  to  an  end,  and 
the  defendant  has  been  compelled  to  surren- 
der the  preference  which  he  received,  he  is 
entitled  to  prove  his  claim  and  to  receive  a 
dividend  on  it  upon  an  equality  with  other 
creditors.  Eeppel  v.  Tiffin  Sav.  Bank,  197 
U.  S.  356,  49  L.  ed.  790,  25  Sup.  Ct.  Rep. 
443.  In  view  of  the  fact  that  this  suit 
was  brought  in  the  bankruptcy  court  itself, 
and  a  final  decree  is  to  be  entered  by  the 
judge  of  that  court,  it  is  entirely  practica- 
ble to  avoid  the  circuitous  proceeding  of 
compelling  the  defendant  to  pay  into  the 
bankruptcy  court  the  full  amount  of  the 
preference  which  he  has  received,  and  then 
to  resort  to  the  same  court  to  obtain  part 
of  it  back  by  way  of  dividend.  The  de- 
fendant may  be  permitted,  if  he  shall  be  so 
advised,  to  prove  his  claim  against  the  es- 
tate of  the  bankrupt,  and  the  bankrupt 
court  then  may  settle  the  amount  of  the 
dividend  coming  to  him,  and  the  final  decree 
may  direct  him  to  pay  over  the  full  amount 
of  his  preference,  with  interest,  less  the 
amount  of  his  dividend.  Solely  for  the  pur- 
pose of  accomplishing  this  result,  the  final 
decree  in  the  case  is  reversed  and  the  case 
remanded  to  the  district  court  to  take  pro- 
ceedings in  conformity  with  this  opinion. 
Decree  reversed. 


(211  U.  8.  682) 

GREEN    COUNTY,    Kentucky,    Petitioner, 

V. 

MARY  AMIS  QUINLAN,  Executrix  of  the 
Last  Will  and  Testament  of  Leonard  Q. 
Quinlan,  Deceased. 

Counties  (§  ISO*)— Bonds— Railway  Aid 
—Condition  Precedent. 

1.  A  condition  imposed  by  a  vote  of  a 
county,  authorizing  a  bond  issue  in  aid  of 
railronds,  that  such  bonds  shall  not  be 
issued  until  the  county  shall  be  exonerated 
from  a  prior  subscription  to  the  stock  of 
another  railway  company,  is  a  condition  pre- 
cedent to  the  lawful  issue  of  the  bonds. 

[Ed.  Note.— For  other  cases,  see  CountleSp  Dec. 

Dig.  5  !«>.♦] 

EvinRNCE  (§  83*)  —  pRESUMPTioNB  —  Per- 
formance OF  Condition  Precedent  to 
Issue  of  Municipal  Bonds. 

2.  A  presumption,  though  not  a  conclu- 
sive one,  that  there  has  been  a  compliance 
with  the  condition  precedent  to  the  iasuance 
of  county  bonds  in  payment  of  a  subscrip- 
tion to  the  capital  stock  of  a  railway  com- 
pany, that  the  county  should  first  be  exoner- 
ated from  a  prior  subscription  to  the  stock 
of  another  railroad  company,  arises  from 
the  mere  fact  of  subscription  and  issuance 
by  the  officer  charged  with  the  duty  of  issu- 


ing the  bonds  upon  tlie  performanee  of  ib« 
condition  precedent. 

[Bd.  Nete.— For  otber  cases,  see  BvldcBOSb 
0«it  Dig.  106;   Dee.  Dig.  |  8S.*] 

Counties  (§  180*)— Bonds— Railw at  Aid 

—Conditions. 

3.  The  provision  in  a  vote  authorising  mm 
issue  of  county  bonds  in  pavment  of  a  sub- 
scription for  railroad  stock  ''upon  conditton" 
that  the  railroad  company  shall  locate  and 
construct  the  railroad  through  the  county 
and  within  1  mile  of  a  named  town  in  such 
county,  and  shall  expend  the  amount  so 
subscribed  within  the  county  limits,  will 
not  be  deemed  to  impose  a  condition  upon 
the  lawful  issue  of  the  bonds  or  upon  the 
obligation  of  the  county  to  pay  them  to  the 
legal  holders  and  owners,  where  the  vote,  in 
dealing  with  the  question  of  exoneration 
from  a  prior  subscription  to  the  stock  of 
another  railway  company,  explicitly  makes 
such  exoneration  a  condition  precedent  to 
the  lawful  issue  of  the  bonds,  and  where 
to  hold  otherwise  would  make  unsalable  a 
bond  issue  evidently  designed  for  the  market. 

TEd^  Note^— For  other  cases,  see  Counties.  Dec. 


Dig.  §  180.*] 


[No.  851.1 


Argued  December    17,    18,    1908.     Decided 
January  4,  1909. 

Oy  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  tho 
Sixth  Circuit  to  review  a  juugment  which 
reversed  a  judgment  of  the  Circuit  Court  for 
the  Western  District  of  Kentucky,  dismiss- 
ing the  petition  in  an  action  on  county 
bonds  and  coupons,  and  directed  judgment 
for  plaintiff.  Modified  by  directing  the  Cir- 
cuit Court  to  exclude  coupons  barred  by  the 
statute  of  limitations,  and,  as  modified,  af- 
firmed. 

See  same  case  below,  157  Fed.  33. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ernest  MacPherson  and  John 
W.  Lewis  for  petitioner. 

Messrs.  Edmund  F.  Trabue,  George 
Du  Relle,  John  J.  McHenry,  John  C.  Doo- 
lan,  and  Attilla  Cox,  Jr.,  for  respondent. 


*  Mr.  Justice  Moody  delivered  the  opinion » 
of  the  court: 

The  record  and  proceedings  in  this  cause 
are  in  this  court  by  virtue  of  a  writ  of 
certiorari  issued  to  the  circuit  court  of  ap- 
peals for  the  sixth  circuit.  The  action  was 
brought  in  the  circuit  court  of  the  United 
States  by  Quinlan  against  Green  county  on 
certain  bonds  and  coupons  attached  thereto, 
purporting  to  have  been  issued  by  Green 
county.  The  jurisdiction  was  based  upon 
diversity  of  citizenship. 

The  petition  alleged  that  the  plaintiff 
was  "the  holder  and  owner"  of  the  bonds 
named;  that  the  bonds  and  coupons  were 
duly  executed  and  issued,  were  due  and  un- 
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imld,  and  prated  Jadgment  for  their  face 
▼alue  with  interest. 

The  defendant  filed  a  plea  in  abatement 
to  the  jurisdiction,  alleging,  in  substance, 
that  the  plaintiff  was  not  the  real  holder  and 
owner  of  the  bonds,  and  that  the  jurisdic- 
tion of  the  court  was  invoked  fraudulently. 
Certain  allegations  contained  in  this  plea 
were,  on  motion,  stricken  therefrom,  and 
no  exception  was  taken  to  the  order.  A  re- 
ply to  the  plea  was  filed,  denying  its  allega- 
tions. Thereupon  it  was  agreed  that  the 
issues  of  law  and  fact  should  be  tried  by 
the  court  without  a  jury,  and  that  the  plea 
should  be  deemed  a  part  of  the  answer, 
which  was  that  day  filed.  In  addition  to 
the  facts  alleged  in  the  plea  the  answer  set 
up  in  defense  (1)  a  denial  of  all  the  alle- 
gations of  the  petition;  (2)  that  there  was 
no  consideration  for  the  bonds;  (3)  that 
they  were  obtained  by  fraud;  (4)  that  re- 
oovery  upon  some  of  the  coupons  was 
barred  by  the  statute  of  limitations;  (5) 
that  the  bonds  were  issued  in  payment  of  a 
subscription  to  the  stock  of  the  Cumberland 
ft  Ohio  Railroad  upon  two  conditions,  name- 
ly, that  the  railroad  should  be  constructed 
in  a  certain  designated  manner,  and  that 
the  county  first  should  be  exonerated  from 
a  prior  subscription  to  the  bonds  of  another 
railroad  company,  neither  of  which  condi- 
tions had  been  performed.  The  plaintiff 
filed  a  reply,  denying  the  allegations  of  the 
answer.  There  were  further  pleadings, 
which  are  unimportant  here.  After  trial, 
oothe  court  rendered  the  following  judgment: 
«P  •TThis  action  by  a  stipulation  in  writing, 
having  been  heretofore  submitted  to  the 
Judgment  of  the  court  without  the  inter- 
vention of  a  jury,  and  the  court  having 
heard  the  evidence  and  the  arguments  of 
eounsel,  and  being  now  sufBciently  advised, 
makes  part  of  this  judgment  the  following: 
Finding  of  Fact. 

*1.  The  court  finds  that  the  plaintiff  is  a 
dtizen  of  the  state  of  New  York,  and  was 
BO  when  this  action  was  instituted  on  the 
S8th  day  of  March,  1899,  and  that  the  plain- 
tiff was  then  the  bona  fide  holder  for  value 
of  the  bonds  and  coupons  sued  on,  and  fully 
entitled  to  sue  the  defendant  thereon  in  this 
court. 

"2.  That  the  Cumberland  &  Ohio  Railroad 
Company  was  a  corporation  organized  and 
existiog  under  the  laws  of  the  state  of 
Kentucky,  with  power  to  receive  a  subscrip- 
tion to  its  capital  stock  from  the  defend- 
ant. Green  county,  and  said  county  was  au- 
thorized, conformably  to  law,  to  make  a 
■ubseription  to  said  capital  stock,  and  to 
pay  for  the  same  in  the  bonds  of  said 
county. 

''S.  That,  on  June  17th,  1869,  there  was, 
AS  appears  from  the  records  thereof,  pre- 


sented to  the  Green  county  court,  by  the 
commissioners  of  said  railroad  company,  the 
following  request: 

*"We,  the  undersigned,  commissioners  of 
the  Cumberland  &  Ohio  Railroad  Company, 
hereby  request  that  the  county  court  of 
Green  county  submit  to  a  vote  of  the  quali- 
fied voters  of  said  county  the  question; 
"Whether  said  court  shall  subscribe,  for 
and  on  behalf  of  said  county,  and  in  pur- 
suance of  the  provisions  of  the  charter  of 
said  railroad  company,  $250,000  to  the  capi- 
tal stock  of  said  company,  payable  in  the 
bonds  of  said  county,  having  twenty  years 
to  run  and  bearing  6  per  cent  interest  from 
date,  upon  the  condition  that  said  company 
shall  locate  and  construct  said  railroad 
through  Green  county  and  within  1  mile  of 
the  town  of  Greensburg  in  said  county,  and 
shall  expend  the  amount  so  subscribed  with- 
in the  limits  of  Green  county;  and  also  up- 
on the  further  conditions  that  said  bonds 
shall  not  be  issued  or  said  county  pay  anyS 
part  of  either  principal  or* interest  on  said? 
amount  subscribed  as  aforesaid  until  said 
county  of  Green  shall  be  fully  and  com- 
pletely exonerated  from  the  payment  of  the 
capitid  stock  subscribed  for  by  the  county 
court  of  said  county,  for  and  on  behalf  of 
said  county,  to  the  Elizabethtown  &  Ten- 
nessee Railroad  Company."' 

"i.  That  on  the  same  day,  namely,  on 
Jime  17th,  1869,  the  county  judge  of  Green 
county,  acting  alone  and  as  the  county 
court,  entered  an  order  in  said  court  in  the 
following  language: 

''Tresent:  Thos.  R.  Bamett,  Judge. 

'"Whereas  the  commissioners  of  the 
Cumberland  &  Ohio  Railroad  Company,  by 
virtue  of  the  authority  delegated  to  them 
by  the  charter  of  said  company,  have  re- 
quested the  county  court  of  Green  county 
to  order  an  election  in  the  said  county  of 
Green,  and  to  submit  to  the  qualified  voters 
of  said  county  the  question  whether  said 
county  court  shall  subscribe,  for  and  on  be- 
half of  said  county,  $250,000  to  the  capital 
stock  of  the  Cumberland  &  Ohio  Railroad 
Company,  and  payable  in  the  bonds  of  said 
county,  having  twenty  years  to  run  and 
bearing  6  per  cent  interest  from  date,  and 
upon  condition  that  said  company  shall  lo- 
cate and  construct  said  railroad  through  the 
said  county  of  Green,  and  within  1  mile  of 
the  town  of  Greensburg,  in  said  county,  and 
shall  expend  the  amount  so  subscribed  with- 
in the  limits  of  Green  county;  and  also  up- 
on the  further  condition  that  said  bonds 
shall  not  be  issued  or  said  county  pay  any 
part  of  the  principal  or  interest  on  said 
amount  subscribed  to  said  Cumberland  & 
Ohio  Railroad  Company,  until  said  county 
of  Green  is  fully  and  completely  exonerated 
from  the  payment  of  the  capital  stock  voted 
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by  said  ecmnty,  and  authorized  to  be  sub- 
scribed  by  said  Green  county  court  to  the 
Elizabethtown  &  Tennessee  Railroad,  or  any 
part  of  the  interest  thereon.  It  is  therefore 
ordered  by  the  court  that  an  election  by  the 
qualified  voters  of  Green  county,  at  the  vot- 
ing places  in  said  county,  be  held  and  con- 
00  ducted  by  the  several  officers  as  prescribed 
J?  by  lav7  for  holding  elections,  on  the  8d*day 
of  July,  1869,  to  vote  on  the  question  as  to 
■whether  or  not  the  said  county  court  shall, 
for  and  on  behalf  of  said  county,  subscribe 
$250,000  to  the  capital  stock  of  the  said 
Cumberland  A  Ohio  Railroad,  conditioned 
and  to  be  paid,  as  above  stated.' 

''5.  That  at  the  election  held  pursuant  to 
said  order  there  were  cast  in  favor  of  said 
proposition  and  subscription  a  majority  of 
the  votes  of  the  qualified  voters  of  said 
county,  and  this  fact,  upon  being  duly  as- 
certained, was  certified  by  the  proper  ofli- 
eers,  as  required  by  law. 

"6.  That  on  the  3d  day  of  June,  1870,  the 
county  judge  of  said  county,  acting  alone 
and  as  the  county  court  of  said  county,  en- 
tered an  order  in  said  court  as  follows: 

''Tresent:    Thomas  R.  Bamett,  Judge. 

* 'Whereas,  in  pursuance  of  an  order  of 
this  court,  made  on  the  17th  day  of  June, 
1869,  an  election  was  held  in  the  said  coun- 
ty of  Green,  on  the  3d  day  of  July,  1869, 
at  the  several  precincts  of  said  county,  and 
it  appearing  that  a  majority  of  the  qualified 
voters  at  said  election  decided  that  the 
county  of  Green  should  subscribe  for  $250,- 
000  of  the  capital  stock  of  the  Cumberland 
&  Ohio  Railroad  Company;  now,  it  further 
appearing  that  said  election  was  held  in 
conformity  with  the  law,  and  in  conformity 
with  the  provisions  of  the  charter  of  said 
company,  now,  therefore,  I,  Thomas  R. 
Bamett,  the  presiding  judge  of  the  Green 
county  court,  by  virtue  of  the  authority  in 
me  vested  by  law,  and  to  carry  out  the 
wishes  of  said  voters,  do  hereby  subscribe 
for  $260,000  of  the  capital  stock  of  said 
Cumberland  3c  Ohio  Railroad  Company,  for 
and  on  behalf  of  said  county  of  Green,  which 
subscription  is  to  be  paid  in  the  bonds  of 
said  county  as  prescribed  in  said  order  of 
submission;  and  this  subscription  is  made 
with  the  conditions  set  out  in  the  order  of 
this  court,  ordering  said  election,  and  now 
of  record  in  the  office  of  this  county.' 

••7.  That  on   the   12th   day  of   October, 

1871,  the  said  county  judge  of  said  county, 

OD  acting  alone  and  as  the  county  court  of 

iPsaid  county,  entered  an  order  in  said  court 

in  the  following  language: 

"•Present:  Thomas  R.  Bamett,  Judge. 

"  'On  motion  of  B.  H.  Hobson,  director 
of  the  Cumberland  &  Ohio  Railroad,  it  is 
ordered  that  Z.  F.  Smith,  president  of  the 
Cumberland  &  Ohio  Railroad,  be,  and  he  is 


hereby,  authorized  to  have  printed  for  the 
county  of  Green  bonds  to  the  amount  of 
$250,000,  the  amount  of  the  subscription  of 
Green  county  to  the  said  railroad,  in  the 
following  denominations,  to  wit,  the  same 
to  be  conditioned  as  specified  in  the  order 
submitting  the  vote  of  the  said  county: 

125  bonds  at  $1,000  $125,000 

200  bonds  at       500  100,000 

250  bonds  at       100 25,000 


250,000* 

"8.  That  pursuant  to  all  that  was  done, 
as  aforesaid,  the  defendant,  Green  coimty, 
issued  and  delivered  to  the  said  Cumberland 
&  Ohio  Railroad  Company  $250,000  of  its 
bonds  of  the  description  aforesaid,  except 
that  the  said  conditions  were  not  stated 
therein,  in  payment  of  said  subscriptions  to 
said  capital  stock,  and  thereupon  there  was 
delivered  to  said  county,  in  payment  there- 
of, and  said  county  received,  and  has  ever 
since  held  and  owned,  the  certificates  of  the 
said  railroad  company  for  the  2,500  shares 
of  $100  each  of  its  capital  stock  so  paid 
for  by  said  bonds. 

"9.  That  the  $47,509  of  bonds  and  cou- 
pons sued  on  in  this  action  were  part  of  the 
bonds  thus  issued  and  delivered  tx>  said  rail- 
road company  in  payment  for  said  stock. 

"10.  That  while  the  proposed  line  of  said 
railroad  was  located  through  said  county 
from  its  northern  line  to  its  southern  line, 
and  within  1  mile  of  Greensburg,  yet  that 
only  about  5  miles  of  said  railroad  has  ever 
been  constructed  or  attempted  to  be  con- 
stracted  in  said  county,  the  part  thus  con- 
structed extending  from  the  northernmost  S 
line  of  said  county*  to  the  town  of  Greens- J? 
burg,  the  county  seat;  that  town  is  located 
about  15  miles  from  the  southernmost 
line  of  the  county,  and  about  as  distant 
from  any  other  line  of  the  county  except 
the  northern  line. 

"11.  That  only  $160,000  of  the  bonds  thus 
issued,  or  the  proceeds  thereof,  were  ex- 
pended within  the  limits  of  Green  county. 
No  other  part  of  said  bonds  was  expended 
in  said  county. 

"12.  That  with  said  $150,000  of  said 
bonds  the  grading,  bridging,  and  tunneling 
on  the  track  of  said  railroad  was  done  and 
paid  for  over  the  5  miles  aforesaid,  but  no 
further,  and  when  this  was  done  the  work 
on  the  railroad  was  suspended  for  some 
years.  Afterwards  the  rails  and  ties  and 
superstructure  generally  were  put  upon  the 
track  theretofore  graded  and  the  railway 
was  completed  from  the  northernmost  line 
of  the  county  to  Greensburg,  under  the 
terms  of  its  lease,  by  the  Louisville  &  Nash- 
ville  Railroad  Company,  at  its  own  expense, 
and  not  with  any  of  the  bondn  issued  as 
aforesaid  by  the  defendant. 
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•13.  That  on  the  15th  day  of  August, 
1872,  at  a  called  term  of  the  Green  county 
court,  over  which  Thomas  R.  Bamett,  coun- 
ty judge,  presided,  and  no  justice  of  the 
peace  being  present,  the  following  order  was 
entered  by  said  court: 

•"Present:  Thos.  R.  Bamett,  Judge. 

**  'Application  was  this  day  made  to  the 
presiding  judge  of  the  county  court  of  Green 
county,  by  the  president  and  board  of  di- 
rectors of  the  Cumberland  &  Ohio  Railroad 
Company  to  issue  the  balance  of  the  bonds  of 
said  county  to  the  amount  of  the  subscrip- 
tions of  said  county  of  Green  to  said  Cum- 
berland 3c  Ohio  Railroad  Company,  and,  the 
oomi^  being  sufficiently  advised,  it  is  ordered 
by  the  court  that  the  balance  of  said  bonds 
be  and  they  are  hereby  ordered  to  be  is- 
sued, the  same  to  be  signed  by  the  judge 
of  said  county  court  of  Green  county,  and 
Qountersigned  by  the  clerk  of  said  court,  as 
required  by  the  charter  of  said  company.' 
oD  "14.  That  except  as  to  the  number  of  the 
i? bonds  and  the  •amount  agreed  to  be  paid 
therein,  the  bonds  sued  on  were  each  of  the 
following,  namely: 

"IJnited  States  of  America, 
•"County    of    Green,    State    of    Kentucky, 

l$500,00. 

'"For  the  Cumberland  &  Ohio  Railroad. 
'"Twenty  years  after  date,  the  county 
of  Green,  in  the  state  of  Kentucky,  will  pay 
to  the  holder  of  this  bond  the  sum  of  five 
hundred  dollars  with  interest  thereon  at  the 
rate  of  six  per  cent  per  annum,  payable 
semiannually  upon  presentation  of  the  prop- 
er coupons  hereto  attached,  the  principal 
and  interest  being  payable  at  the  Bank  of 
America,  in  the  city  of  New  York. 

"'In  testimony  whereof,  the  judge  of 
said  county  of  Green  has  hereunto  set  his 
hands  and  afiized  the  seal  of  said  county 
on  the  first  day  of  April,  ▲.  d.  1871,  and 
caused  the  same  to  be  attested  by  the  coun- 
ty clerk,  who  has  also  signed  the  coupons 
hereto  attached. 

[Green  county  seal.] 

T.  R.  Bamett,  Judge. 
D.  T.  Towles,  Qerk.' 

"As  appears  on  the  face  of  each  of  said 
bonds,  there  was  no  recital  therein  of  any 
of  the  facts  herein  found  to  be  true. 

"15.  That  the  plaintiff  knew,  when  he 
purchased  the  bonds  sued  on,  that  the  rail- 
road had  not  been  constructed  in  Green 
county  otherwise  than  as  herein  found  to 
be  the  fact;  namely,  from  the  northern  line 
of  said  county  to  the  town  of  Greensburg, 
but  no  further. 

"16.  That,  in  the  year  1868,  upon  a  prop- 
osition therefor  being  submitted  to  the  vote 
of  the  qualified  voters  of  Green  county,  the 


majority  of  said  qualified  voters  voted  in 
favor  of  a  proposition  to  subscribe  for  $300,- 
000  of  the  capital  stock  of  the  Elizabeth- 
town  &  Tennessee  Railroad  Company,  and, 
upon  the  said  result  of  the  election  being 
properly  ascertained  and  certified,  the  coun- 
ty judge  of  Green  coimty,  sitting  alone  and 
as  the  county  court  of  said  county,  made 
and  entered  of  record  in  said  court  the  fol- 
lowing orders:  ^ 

c 
**"1868.     Green  County  Court,  May  Called* 
Term,   1808,  20th  Day  of  May. 

"Tresent:  T.  R.  Bamett,  Judge. 

"  'This  day,  T.  R.  Bamett,  Presiding  Judge, 
and  D.  T.  Towles,  Clerk  of  the  Green  coun- 
ty court,  this  day  produced  their  certificate 
in  words  and  figures  as  follows,  viz.:  We, 
T.  R.  Barnett,  Presiding  Judge,  and  D.  T. 
Towles,  Clerk  of  the  Green  county  court, 
duly  authorized  to  compare  the  poll  book  of 
Green  county,  certify  that  an  election  held 
in  said  county  at  the  various  voting  places 
in  said  county,  on  the  16th  day  of  May, 
1868,  on  the  question  whether  the  county 
court  of  Green  county  shall,  for  and  on  be- 
half of  said  county,  subscribe  for  3,000 
shares  in  capital  stock  of  Elizabethtown  & 
Tennessee  Railroad  Company,  to  be  paid  for 
in  the  bonds  of  said  county,  payable  in 
twenty  years,  and  bearing  6  per  cent  inter- 
est, payable  semiannually  in  the  city  of  New 
York,  with  interest  coupons  attached  there- 
to, and  that  586  votes  were  cast  for  said 
subscription  and  204  against  said  subscrip- 
tion. 

"*May  20th,  1868. 

T.  R.  Bamett. 
D.  T.  Towles. 


"  It  is  therefore  ordered  by  the  court  that 
the  said  vote  be,  and  is  now,  entered  of  rec- 
ord, as  follows,  to  wit:  586  votes  cast  for 
said  subscription,  and  204  votes  were  cast 
against  said  subscription,  showing  that 
there  is  a  majority  for  said  subscription  of 
382  votes. 

"It  is  now,  therefore,  ordered  that  the 
clerk  of  this  court,  for  and  on  behalf  of  the 
county  of  Green,  make  said  subscription  on 
the  terms  specified  in  the  order  submitting 
the  question  to  a  vote,  as  aforesaid.' 

"17.  That  no  formal  or  express  exonera- 
tion of  said  county  from  the  payment  of 
said  last-named  subscription  was  ever  made 
or  attempted,  but  nothing  further  has,  up 
to  this  date,  ever  been  done  in  respect  to 
it,  and  neither  bonds  by  the  county  nor^ 
stock  by  the  said  last-named  railroad  com-g 
pany  hav(*ever  been  issued  or  delivered  in* 
execution  of  said  orders  or  under  the  terms 
of  said  subscription. 

"Upon  consideration  of  the  facts  herein- 
before found  to  be  true,  and  of  the  opinion 
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of  the  court  of  appeals,  in  the  ease  of  Green 
County  ▼.  ShorteU,  116  Ky.  108,  76  8.  W. 
251,  the  court,  in  deference  to  said  opin- 
ion, has  recorded  the  following 
"Conclusions  of  Law. 

"1.  That  the  plaintiff  is  not  entitled  to 
recover  because  the  conditions  upon  which 
the  subscription  for  the  capital  stock  of 
the  Cumberland  &  Ohio  Railroad  Company 
was  made,  and  upon  which  the  bonds  sued 
on  were  issued,  have  not  been  performed  or 
complied  with;  and 

"2.  That  the  failure  to  recite  in  the  bonds 
any  of  the  facts  herein  found  to  be  true, 
or  any  of  the  conditions  upon  which  the 
bonds  were  issued)  is  immaterial  as  against 
the  defense  that  there  was  a  failure  to  per- 
form the  said  conditions. 
''Judgment. 

*^  consideration  of  the  premises  it  is 
considered  and  adjudged  by  the  court  that 
the  plaintiflfs  petition  be,  and  it  is,  dis- 
missed, and  that  the  defendant  recover  of 
the  plaintiff  its  costs  herein  expended,  and 
it  may  have  execution  therefor." 

The  defendant  filed  no  exception  or  ob- 
jection to  the  findings  of  fact,  but  the  plain- 
tiff excepted  to  the  judgment,  and  sued 
out  a  writ  of  error  to  the  circuit  court  of 
appeals,  which,  after  the  response  by  this 
court  to  a  question  certified  to  it  (205  U.  S. 
410,  61  L.  ed.  860,  27  Sup.  a.  Rep.  606), 
reversed  the  judgment  of  the  circuit  court, 
with  direction  to  enter  a  judgment  for  the 
plaintiff.  The  question  to  be  determined 
is  whether,  on  the  findings  of  fact,  the 
court  of  appeals  erred  in  ordering  judgment 
for  the  plaintiff. 

We  think,  although  the  defendant  con- 
tends to  the  contrary,  that  the  findings  of 
fact,  which  accompanied  the  judgment  of 
the  circuit  court,  afford  ample  foundation 
for  a  final  judgment.  They  were  not  ob- 
jected to  by  the  defendant  at  the  time,  and 
g  it  was  content  to  submit  the  case  for  judg- 
Jpment  upon*them.  Nor  has  anything  been 
advanced  in  argument  which  leads  us  to 
doubt  their  accuracy,  or  to  desire  that  they 
should  be  more  complete. 

The  defendant's  counsel  has  not  confined 
his  argument  to  the  questions  presented 
by  the  record.  It  seems  expedient,  there- 
fore, simply  to  determine  the  questions 
deemed  to  arise  on  the  record,  and  stop 
there. 

When  the  case  was  here  before  it  was  de- 
cided that  the  county  had  the  power  to  is- 
sue the  bonds,  upon  the  approval  of  the 
qualified  voters,  and  that  (following  the 
ruling  of  the  highest  court  of  Kentucky  in 
this  respect)  the  voters  might  impose  con- 
ditions upon  the  issue.  The  approval  was 
given,  and  the  conditions  imposed  were  ex- 
pressed in  the  vote,  as  follows: 


*.  .  .  upon  condition  that  said  compa- 
ny shall  locate  and  construct  said  railroad 
through  the  said  county  of  Green,  and  with- 
in 1  mile  of  the  town  of  Greensburg,  in 
said  county,  and  shall  expend  the  amount 
so  subscribed  within  the  limits  of  Green 
county;  and  also  upon  the  further  condition 
that  said  bonds  shall  not  be  issued  or  said 
county  pay  any  part  of  the  principal  or 
interest  on  said  amount  subscribed  to  said 
Cumberland  &  Ohio  Railroad  Company  until 
said  county  of  Green  is  fully  and  complete* 
ly  exonerated  from  the  payment  of  the  cap- 
ital stock  voted  by  said  county  and  au- 
thorised to  be  subscribed  by  said  Green 
county  court  to  the  Elizabethtown  &  Ten- 
nessee Railroad." 

Bonds  to  the  amount  of  $260,000  were  is- 
sued, and  delivered  pursuant  to  the  vote, 
to  the  Cumberland  &  Ohio  Railroad  Com- 
pany, and  some  of  them  have  come  to  be 
legally  owned  by  the  plaintiff.  There  was 
consideration  for  them  in  25,000  shares  of 
the  stock  of  the  company,  which  were  de- 
livered to  the  county  and  have  been  held 
by  it  up  to  the  present  time.  There  is  not 
the  slightest  evidence  of  fraud  in  their  is- 
sue. 

The  real  defense  is  that  the  bonds  were 
void  because  the  conditions  expressed  in 
the  vote,  which  are  said  to  be  indispen- 
sable prerequisites  to  their  validity,  have  a 
not  been  fulfilled.*  The  conditions  relied  on«? 
in  defense  are  two,  and  they  are  subject 
to  different  considerations. 

The  condition  that  the  bonds  should  not 
be  issued  until  the  county  had  been  "ex- 
onerated" from  a  subscription  theretofore 
authorized  to  be  made  to  the  stock  of  the 
Elizabethtown  &  Tennessee  Railroad  is  a 
condition  precedent  to  the  lawful  issue  of 
the  bonds.  As  these  bonds  contained  no  re- 
cital importing  that  the  conditions  had  been 
performed,  it  was  open  to  the  county  to 
show,  even  against  a  purchaser  for  value, 
before  maturity,  without  notice,  that  the 
conditions  had  not  been  performed.  But  the 
issue  of  bonds  in  payment  of  a  subscription 
to  railroad  stock  by  an  officer  charged  with 
the  duty  of  ascertaining  whether  the  condi- 
tions indispensable  to  the  lawful  issue  had 
been  fulfilled  raises  a  presumption  of  their 
fulfilment  prior  to  the  issue.  A  lawful  hold- 
er of  the  bonds  is  entitled  to  rely  upon 
this  presumption,  although  he  incurs  the 
danger  that  the  presumption  will  be  over- 
come by  evidence.  If  he  wishes  absolute 
security  in  this  respect,  he  must  insist  up- 
on a  recital.  This  much  was  determined  by 
the  decision  of  this  court  when  the  case  was 
here  before.  205  U.  S.  410,  51  L.  ed.  860,  27 
Sup.  Ct.  Rep.  605.  That  case  did  not  de- 
cide that  there  was  a  presumption  of  per- 
formance arising  out  of  the  length  of  time 
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during  whieh  no  daim  was  mad^  in  respect 
of  the  Elizabethtown  &  Tennessee  Railroad 
subscription,  but  that  there  was  a  presump- 
tion of  performance  before  the  issue  of  the 
bonds.  When  we  come  to  look  at  the  facts 
found  by  the  circuit  court  there  is  nothing 
to  rebut  this  presumption.  On  the  contrary, 
eyerything  tends  to  support  it.  Even  the 
wide  range  of  the  argument  for  the  defend- 
ant did  not  suggest  a  single  fact  which 
eould,  to  the  slightest  extent,  control  the 
presumption.  The  conclusion  follows  that 
the  exoneration  from  the  prior  subscription 
had  happened  before  the  issue  of  the  bonds 
to  the  Cumberland  &  Ohio  Railroad  Com- 
pany. That  condition  has  been  performed, 
and  is  not  available  as  a  defense. 
We  must  next  consider  the  effect  of  the 
^provision  in  the  vote,  that  the  subscrip- 
gtion  to  the  stock,  payable  in  bonds,  shall 
•  be  '^pon  condition  that  said  company  shall 
locate  and  construct  said  railroad  through 
the  said  coimty  of  Qreen,  and  within  1 
mile  of  the  town  of  Greensburg,  in  said 
county,  and  shall  expend  the  amount  so 
subscribed  within  the  limits  of  Green  coun- 
ty .'*  If  this  part  of  the  vote  imposes  a 
condition  upon  the  lawful  issue  of  the 
bonds  or  upon  the  obligation  of  the  county 
to  pay  them,  the  defense  must  prevail,  for 
the  condition  has  not  been  performed. 
Only  $160,000  have  been  expended  within 
the  limits  of  the  county,  and  the  railroad, 
though  constructed  to  Greensburg,  a  dis- 
tance of  5  miles,  was  not  carried  further, 
although  it  was  located  from  north  to 
south  through  the  county,  a  distance  of  20 
miles.  It  is  not  conclusive  that  the  obli- 
gation thus  imposed  upon  the  railroad  com- 
pany is  called  a  condition.  It  frequently 
has  been  the  case  that  the  word  "condi- 
tion" has  been  used  in  written  instruments 
in  a  looser  and  broader  sense  than  the  law 
attaches  to  it.  In  ascertaining  the  true 
meaning  of  instruments  in  writing,  oourts 
do  not  confine  their  attention  to  single 
words,  phrases,  or  sentences.  The  meaning 
is  sought  from  the  whole  instrument,  viewed 
in  the  light  of  the  subject  with  which  it 
deals.  This  general  rule  of  interpretation 
often  makes  it  manifest  that  that  which  is 
called  a  condition  is  really  but  a  covenant 
or  agreement,  to  be  performed  independently 
of  the  counter  obligation  with  which  it  is 
associated.  When  such  an  intent  is  dis- 
oovered  the  courts  have  no  difficulty  in  giv- 
ing it  effect,  though  the  result  be  to  disre- 
'gard  the  technical  meaning  of  the  word 
••condition."  Stanley  v.  Colt,  6  Wall  119, 
18  Jj.  ed.  602;  Sohier  v.  Trinity  Church, 
109  Mass.  1 ;  Episcopal  City  Mission  v.  Ap- 
pleton,  117  Mass.  326;  Cassidy  v.  Mason, 
171  Mass.  607,  60  N.  B.  1027;  Clapp  v. 
WUder,  178  Mass.  832,  60  LILA.  120,  67 


N.  E.  692;  Post  ▼.  Wefl,  116  N.  Y.  861,  8 
LJIA.  422,  12  Am.  St.  Rep.  809,  22  N.  £. 
146;  dark  v.  Martin,  49  Pa.  289;  Watrous 
V.  Allen,  67  Mich.  862,  68  Am.  Rep.  368,  24 
N.  W.  104;  Scovill  v.  McMahon,  62  Conn. 
878,  21  UEtJL  68,  86  Am.  St.  Rep.  860,  28 
AU.  479;  Hartung  v.  Witte,  69  Wis.  285, 
18  N.  W.  176. 

A  consideration  of  the  vote  of  the  county 
leaves  no  doubt  that  that  part  of  it  which 
prescribed  the  nature  of  the  railroad  con-^, 
struction  was  not  a  condition.  It  would  g 
haTB  been  easy^to  have  postponed  the  obli-* 
gation  to  pay  the  bonds  until  the  construc- 
tion had  been  completed,  as  desired  by  the 
coimty.  Such  a  provision  as  that  in  Provi- 
dent life  &  T.  Co.  ▼.  Mercer  County,  170 
U.  S.  594,  42  L.  ed.  1156,  18  Sup.  Ct.  Rep. 
788,  would  have  been  enough.  Indeed,  the 
draftsman  need  not  have  looked  afield. 
Nothing  need  have  been  done  except  to  use 
the  same  language  with  reference  to  con- 
struction which  he  used  in  this  vote  with 
reference  to  exoneration  from  the  prior  sub* 
scription  to  the  stock  of  another  railroad. 
There  he  said  that  the  subscription  should 
be  "upon  the  further  condition  that  said 
bonds  shall  not  be  issued  or  said  county  pay 
any  part  of  the  principal  or  interest"  until 
the  exoneration  had  happened.  The  studied 
omission  of  this  apt,  clear,  and  emphatio 
language  from  the  part  of  the  vote  deal* 
ing  with  the  construction  of  the  Cumber- 
land ft  Ohio  Railroad  is  of  controlling  sig- 
nificance. If  the  question  rested  upon  this 
comparison  of  language  alone,  it  would  be 
quite  enough  to  warrant  the  inference  that 
it  was  not  intended  that  the  condition  which 
was  imposed  in  the  one  case  should  be 
equally  imposed  in  the  other.  This  conclu- 
sion is  confirmed  by  a  consideration  of  the 
subject-matter  with  which  the  vote  dealt. 
It  would  have  defeated  the  very  purpose 
for  which  the  bonds  were  issued  if  the  ob- 
ligation to  pay  them  had  been  made  con- 
ditional upon  the  completion  of  the  con- 
struction desired.  The  railroad  to  whose 
stock  the  coimty  was  authorized  to  sub« 
scribe,  was  not  constructed,  and  needed  the 
proceeds  of  the  bonds  to  complete  the  work 
of  construction.  By  accepting  bonds  upon 
the  terms  proposed,  it  came  under  the  ob- 
ligation to  expend  the  amount  subscribed 
within  the  limits  of  the  county.  As  the 
subscription  to  the  stock  was  to  be  paid  for 
by  the  bonds,  the  amount  subscribed  was 
the  amount  of  the  bonds.  The  bonds  which 
the  county  was  authorized  by  the  legisla- 
ture to  issue  were  described  in  the  law  aa 
"payable  to  bearer,  with  coupons  attached, 
bearing  any  rate  of  interest  not  exceeding 
6  per  cent  per  annum,  payable  semiannual- 
ly in  the  city  of  New  York,  payable  at  such 
times  as  they  may  designate,  not  exceed- 
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S  ing  thirty  years  from  date."    The  bonds  thus 

if  described  were  evidently  designed  for  the 
market.  They  oould  pass  from  hand  to 
hand,  since  th^  were  payable  to  bearer. 
The  interest  was  represented  by  detachable 
coupons,  and  was  payable  at  the  chief  mon- 
ey center  of  the  country.  It  is  manifest 
that  the  bonds  were  intended  to  be  issued 
and  delivered  to  the  railroad  company  be- 
fore the  construction  began.  It  would  re- 
quire the  very  strongest  words  in  the  vote 
to  convince  us  that  it  was  intended  to  at- 
tach to  such  bonds  a  condition  which  would 
destroy  their  obligation,  if,  after  a  term  of 
years,  it  should  appear  that  the  construc- 
tion had  not  been  completed  in  the  manner 
designated.  Bonds  with  such  a  condition 
would  be  unsalable;  and  it  is  inconceivable 
that  they  could  be  issued  with  any  expecta- 
tion that  they  could  be  used.  We  cannot 
doubt  that  the  oounty,  in  its  anxiety  to  se- 
cure the  building  of  the  railroad,  was  con- 
tent to  rest  upon  the  agreement  of  the  com- 
pany to  construct  it  in  the  manner  desired, 
and  that  the  only  technical  condition  to  the 
validity  of  the  bonds  was  that  which  re- 
ferred to  the  exoneration  from  a  prior  sub- 
scription. As  it  turned  out,  it  would  have 
been  very  much  wiser  for  the  county  to 
have  declined  to  issue  the  bonds  until  the 
construction  was  completed,  or  to  have  tak- 
en some  security  for  the  performance  of  the 
agreement  with  reference  to  the  construc- 
tion. But  courts  cannot  make  for  the  par- 
ties better  agreements  than  they  themselves 
have  been  satisfied  to  make.  The  records 
of  this  court  show  that  prudence  has  not 
been  a  marked  characteristic  in  the  issue  of 
municipal  bonds  in  aid  of  the  construction 
of  tailroads. 

Our  conclusion  upon  the  whole  case  is 
that,  with  the  exception  of  the  condition 
which  has  been  performed,  the  bonds  were 
issued  upon  a  good  consideration  and  un- 
conditionally, and  were  a  valid  obligation 
of  the  county  in  whosesover  hands  they  sub- 
sequently lawfully  came. 

We  have  examined  with  attention  and  re- 
spect the  case  of  Green  County  v.  Shortell, 
116  Ky.  108,  75  S.  W.  251,  wherein  the 
court  of  appeals  of  the  state  arrived  at  a 
different  conclusion,  and  regret  that  we  are 

A  unable  to  concur  in  its  reasoning. 

iP  *The  finding  of  the  circuit  court  was  that 
the  plaintiff,  at  the  time  of  beginning  his 
action,  which  was  after  the  bonds  were  over- 
due, was  the  bona  fide  holder,  for  value,  of 
the  bonds  and  coupons  sued  on.  In  view  of 
the  conclusion  at  which  we  have  arrived  it 
seems  unnecessary  to  dwell  upon  the  exact 
terms  of  this  finding.  In  any  event,  the 
plaintiff  was  the  legal  holder  and  owner  of 
the  bonds.  This  is  not  disputed.  Assuming 
that  any  defense  is  open  of  which  the  hold- 
er might  have  had  notice  by  inspecting  the 
law,  vote,  and  the  records  of  the  county 


court,  it  would  come  to  nothing,  because 
such  an  inspection  would  have  shown  that 
no  defense  to  the  payment  of  the  bonds 
existed. 

We  need  not  consider  what  would  have 
been  the  situation  if  the  bonds  were  still 
in  the  hands  of  the  railroad  and  it  were 
bringing  action  upon  them,  and  an  attempt 
had  been  made  to  set  up  against  their 
amount  the  damages  resulting  from  the 
railroad's  failure  to  perform  the  agreement 
with  respect  to  construction.  The  bonds 
here  are  not  in  the  hands  of  the  railroad 
nor  is  any  such  defense  set  up.  The  de- 
fense is,  that  the  bonds  are  null  and  void, 
and,  as  has  been  shown,  that  defense  is 
without  merit. 

It  appears  that  a  recovery  upon  some  of 
the  coupons  declared  upon  is  barred  by  the 
statute  of  limitations.  This  is  conceded  by 
the  plaintiff,  who  says  that  the  judgment 
of  the  circuit  court  of  appeals,  in  view  of 
the  state  of  the  pleadings,  does  not  require 
that  there  should  be  a  recovery  upon  the 
coupons  thus  barred.  It  is  better,  however, 
that  this  question  be  freed  from  doubt  and 
the  judgment  be  modified  so  as  to  require 
the  circuit  court  to  ascertain  what  coupons 
are  barred  by  the  statute  of  limitations  and 
to  enter  judgment  for  the  remainder,  and 
for  the  principal  of  the  bonds,  of  course, 
with  interest  in  both  cases.  Thus  modified, 
the  judgment  of  the  Circuit  Court  of  Ap* 
peals  is  afiirmed. 

For  dissenting  opinion,  see  post,  p.  170. 


(211  U.  S.  698) 
GREEN  COUNTY,  Kentucky,  Petitioner, 

V. 

JOHN     THOMAS'S    EXECUTOB,     Henry 
Knippenberg,  et  al. 

Courts  (§  405*)— Writ  of  Ebbobt— Pabtiss 
—Amen  dmbnt— Dismissal. 

1.  The  circuit  court  of  appeals  is  justi- 
fied in  allowing  an  amendment  to  correct 
a  writ  of  error  which,  owing  to  the  illness 
of  counsel,  does  not  set  forth  accurately  the 
parties  plaintiff,  and  in  denying  a  motion 
to  dismiss  the  writ,  founded  upon  such  mis- 
take. 

[Ed.  Note.— For  other  caBes,  see  Courts,  CenL 
Dig.  §  1097:    Dec  Dig.  8  40S.*] 

CouBTs  (§  327*)— Fedebal  Coubts— Oib- 
cuiT  CouBTswuBiSDicTioN— Amount  iw 
Dispute— Joint  Intebksts. 

2.  The  undivided  interests  of  the  joint 
owners  and  holders  of  the  bonds  and  cou- 
pons on  which  suit  is  brought  may  be  united 
for  the  purpose  of  making  up  the  amount 
necessary  to  give  jurisdiction  to  a  Federal 
circuit  court. 

[Bd.  Note.— For  other  cases,  see  Ooarts,  Cent 
Dig.  S  839;    Deo.  Dig.  8  827.*] 

Appeal  and  Ebbob  (§  1175*)— Rendebino 
FiNAi«  Judgment  tob  Plaintiff  in  Eb- 
bob. 

3.  Final  Judgment  in  faTor  of  plaintiff  In 


*For  other  cases  see  same  topic  &  S  numbbb  In  Dec  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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•nor  may  be  entered  by  the  appellate  court 
where  the  findings  of  the  court  below  are 
full  and  adequate,  and  protect  erery  sub- 
■tantial  right  of  the  party  in  whose  favor 
the  judgment  originally  was  entered. 

[Bd.  Note.— For  other  casea,  see  Appeal  and 
Error.  Cent.  Dig.  M  4878,  4680;  Dec.  Dig.  8 
U75.*] 

Gebtiobabi  (§  64*)— Scope  of  Review. 

4.  The  scope  of  review  on  certiorari  will 
not  be  broadened  so  as  to  include,  in  addi- 
tion to  the  questions  which  the  petitioner! 
has  properly  raised,  technical  questions 
tending  to  embarrass  the  progress  and  de- 
lay the  final  ending  of  an  action,  the  merits 
of  which  are  with  the  respondents. 

[Ed.  Note.— For  other  eases,  p-»^  Certtorarl. 
Cent.  Dig.  8  174;    Dec.  Dig.  8  64.*] 

[No.  852.] 

Argued   December    17,    18,    1908.     Decided 
January  4,  1909. 

ON  WRIT  OF  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit  to  review  a  judgment  which 
reversed  a  judgment  of  the  Circuit  Court 
for  the  Western  District  of  Kentucky,  dis- 
missing the  petition  in  an  action  on  county 
bonds  and  coupons,  and  directed  the  entry  of 
a  judgment  for  plaintiffs.    Affirmed. 

See  same  case  below,  159  Fed.  339. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Brnest  MacPherBon  and  John 
W.  Lewis  for  petitioner. 

Messrs.  Bdmnnd  F.  Trabne,  George 
]>n  Relle,  Alexander  Pope  Humphrey,  and 
Alexander  G.  Ayers  for  respondents. 

iP  •Mr.  Justice  Moody  delivered  the  opinion 
of  the  court: 

This  case  relates  to  the  same  issue  of 
bonds  referred  to  in  the  one  preceding,  and 
is  governed  by  it,  unless  there  is  something 
to  prevent  in  the  questions  following. 

There  were  several  plaintiffs,  including 
three  corporations.  In  the  petition  they  al- 
leged that  they  were  ^jointly  the  owners 
and  holders"  of  sixty-seven  bonds,  whose 
aggregate  face  value  exceeded  the  jurisdic- 
tional amount.  Diversity  of  citizenship  was 
duly  alleged.  By  leave  of  court,  on  sug- 
gestion of  the  death  of  one  of  the  plain- 
tiffs, and  that  his  personal  representatives 
had  been  discharged,  his  heirs  were  made 
parties  plaintiff.  No  objection  was  made 
to  this  amendment  by  the  defendant  at  the 
time.  The  defendant's  answer  denied  that 
the  plaintiffs  were  "jointly  the  owners  or 
holders"  of  the  bonds.  Certain  interroga- 
tories to  each  of  the  plaintiffs  were  attached 
to  the  answer,  which  prayed  that  plaintiffs 
be  compelled  to  answer  them  on  oath.  Tliese 
interrogatories  were  directed  to  the  subject 
of  the  acquisition  and  ownership  of  the 
bonds  by  the  plaintiffs.  The  answers  dis- 
posed that  the  bonds  in  suit  were  taken 


from  the  Cumberland  k  Ohio  Railroad  Com- 
pany by  the  Indianapolis  Rolling  Mill  Com- 
pany in  payment  for  iron  to  be  used  in  build 
ing  the  railroad  through  Green  county,  were  ^ 
by  the  mill  eompany  turned  over  to  its  o 
stockholders  (who  were*  the  plaintiffs,  or* 
represented  by  them)  as  dividends,  and  that 
they,  fifteen  years  before,  agreed  to  become 
joint  owners  and  holders  of  all  the  bonds  in 
certain  nam^d  proportions.  And  it  was 
stated  that  each  plaintiff  owned  an  un- 
divided interest  in  all  the  bonds  and  cou- 
pons in  suit.  The  defendant  then  suggest- 
ed the  death  of  two  of  the  plaintiffs,  but 
no  acti<xi  appears  to  have  been  taken  there- 
on by  the  court. 

The  defendant  was  permitted  to  file  an 
amended  answer,  which  alleged  that,  after 
the  distribution  of  the  bonds  by  way  of  divi- 
dends, each  distributee  owned  a  separate 
and  distinct  interest  which  were  joined  to- 
gether to  give  the  court  jurisdiction,  which, 
in  the  case  of  certain  plaintiffs,  it  would 
otherwise  lack  on  account  of  the  insufficient 
value  of  their  respective  interests,  and  con- 
cluded by  averring  that  the  court  was  with- 
out jurisdiction. 

The  defendant  moved  the  court  for  a  rule 
on  the  plaintiffs  to  furnish  dates  of  the 
deaths  of  the  parties  plaintiff  named  in  the 
pleadings,  who  had  died  since  the  institution 
of  the  action,  and  to  show  cause  why  the 
action  should  not  be  dismissed  for  failure 
to  revive  within  the  time  prescribed  by  law. 
This  motion  was  denied  and  defendant  ex- 
cepted. 

On  the  22d  day  of  March  1905,  the  de- 
fendant moved  the  court  to  dismiss  the  ao- 
tion  on  the  ground  of  misjoinder  of  plain- 
tiffs, and  for  want  of  jurisdiction  of  such 
of  the  plaintiffs  whose  claims  were  separate- 
ly less  than  $2,000.  On  the  same  day  the 
parties  stipulated  that  the  issues  of  fact 
might  be  tried  and  determined  by  the  court 
without  the  intervention  of  a  jury. 

On  the  1st  day  of  June  1905,  the  circuit 
court  ordered  judgment  for  the  defendant, 
with  the  same  findings  of  fact  and  conclu- 
sions of  law  which  were  made  in  the  preced- 
ing case.  The  plaintiffs,  each  and  all,  except- 
ed to  the  judgment  and  to  each  part  of  it, 
and  filed  a  petition  for  a  writ  of  error  to 
the  circuit  court  of  appeals,  with  assignment 
of  errors.  The  defendant  did  not  object  or 
except  to  the  findings  of  fact,  or  request  any 
rulings  of  law,  or  file  any  writ  of  error  oro 
assignment  *of  errors,  or  any  bill  of  excep-? 
tions,  or  take  any  other  step  whatever  which 
would  carry  to  the  appellate  court  any  ques- 
tions of  law  different  from  those  contained 
in  the  plaintiffs'  assignment  of  errors. 
Throughout  the  record,  up  to  this  point,  the 
defendant  apears  to  have  been  content  to 
raise  questions  of  law  without  attempting  in 


*For  other  osaes  see  same  topic  A  §  muhbkb  In  Deo.  ft  Am.  Digs.  2S07  to  dats^  ft  Rsp'r  ladc 
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mnj  form  to  save  may  of  ite  rights  npoa  the 
nniltiiig  ruliDgi  of  tbe  eouri. 

On  the  1st  daj  of  May,  190d,  the  pUintifrs 
in  error  moved  the  eourt  of  appeals  to 
amend  the  writ  of  error  by  striking  out  cer- 
tain persons  named  therein  as  plaintiffs  and 
by  inserting  the  names  of  oertain  other  per- 
sons. On  the  same  day  the  defendant  in  er- 
ror moved  the  court  to  dismiss  the  writ  of 
error  because  some  of  the  plaintiffs  against 
whom  judgment  had  been  rendered  in  the 
eourt  below  had  failed  to  prosecute  the  writ 
of  error  without  a  summons  and  severance, 
and  because  oertain  persons  who  were  never 
parties  to  the  action  were  named  in  the  writ 
4}f  error.  These  cross  motions  seem  to  have 
raised  the  same  questions.  It  appeared 
ihat,  owing  to  illness  of  counsel  for  the 
plaintiffs  in  error,  the  petition  for  a  writ 
•did  not  set  forth  accurately  the  parties 
plaintiff.  The  error  was  a  pure  accident, 
and  we  think  the  court  below  was  entirely 
Justified  in  allowing  the  amendment  and  in 
denying  the  cross  motion  to  dismiss.  Rev. 
8Ut.  I  1005,  U.  8.  Comp.  Stat.  1001,  p.  714. 
The  court  of  appeak  reversed  the  judg- 
ment of  the  circuit  court,  and  ordered,  as 
will  hereafter  more  specifically  appear,  that 
eourt  to  enter  a  judgment  for  the  plaintiffs. 
The  case  is  here  upon  a  writ  of  certiorari. 
It  has  been  aigued  by  the  defendant  appar- 
ently upon  the  theory  that  all  questions  of 
law  which  were  raised  by  it  or  were  re- 
motely suggested  in  the  record  were  open 
for  consideration  in  the  appellate  court. 
But  we  ought  not  to  encourage  such  looseness 
of  practice.  Some  of  the  questions  raised  by 
the  defendant  were  passed  on  adversely  to 
it  in  the  circuit  court  of  appeals,  and  we  do 
not  intend  to  intimate  any  doubt  of  the  cor- 
rectness of  the  decision  of  that  court.  The 
writ  of  error  sued  out  by  the  plaintiffs,  and 
othe  assignment  of  errors  which  aecom- 
SPpanied  it,  set  forth  all  the«questions  regard- 
ing the  action  of  the  court  below,  of  which 
the  appellate  court  was  bound  to  take  no- 
tice. The  A£aria  Martin  (Martin  v.  North- 
em  Transp.  Co.)  12  Wall.  31,  40,  20  L.  ed. 
261,  262;  Holies  v.  Outing  Co.  176  U.  S.  262, 
44  L.  ed.  166,  20  Sup.  Ct.  Rep.  94.  Neither 
that  court  nor  this  ought  to  be  expected 
to  search  through  a  confused  record  for  the 
purpose  of  finding  errors,  where  the  party 
eomplaining  has  not  taken  the  pains,  at  the 
time  the  alleged  errors  were  committed,  to 
save  its  rights  in  some  form  known  to  the 
law.  It  would  be,  of  course,  entirely  un- 
fair to  enter  final  judgment  in  favor  of  the 
party  appellant  unless  the  court  can  see  that 
the  findings  of  the  court  below  are  full  and 
adequate  and  proteet  every  substantial  right 
<rf  tlM  party  in  whose  favor  the  judgment 
Offiginal^  was  entered.  But  we  think  that 
Ika  findings  did  this.    The  first  finding  of 


the  eourt  was  that  the  plaintiffs,  at  the  data 
of  tiie  beginning  of  the  sait»  were  ''the  bona 
fide  holders  for  value  of  the  bonds  and  cou- 
pons sued  on,  and  fully  entitled  to  sue  the 
defendant  thereon  in  this  court."  This  is 
a  finding  which,  among  other  tilings,  sup- 
ports the  jurisdiction  of  the  court,  and 
could  proceed  only  upon  the  theory  that  the 
plaintiffs  were  the  joint  owners  and  hold- 
ers of  the  bonds  and  coupons  sued  on.  If 
they  were,  the  court  had  jurisdiction  under 
the  rule  stated  in  Clay  v.  Field,  138  U.  S. 
464,  479,  34  L.  ed.  1044,  1049,  11  Sup.  Ci. 
Rep.  419. 

The  defendant  owes  the  amount  of  these 
bonds,  and,  at  the  beginning  of  this  action, 
owed  it  to  the  plaintiffs.  It  has  no  in- 
terest or  concern  in  the  proper  division  of 
the  amount  due  on  the  bonds  among  those 
who  are  entitled  to  share  the  proceeds  of 
the  verdict.  We  are  not  disposed  to  open 
the  way  to  the  defendant  to  raise  technical 
questions  to  embarrass  the  progress  and  de- 
lay the  final  ending  of  this  action.  The  de- 
fendant is  entitled  to  a  decision  upon  the 
questions  which  it  has  properly  brought  to 
this  court,  and  no  others. 

The  judgment  of  the  court  of  appeals  was 
"that  the  judgment  of  the  said  circuit 
court  in  this  cause  be,  and  the  same  is  here- 
by, reversed  with  costs  and  cause  remanded 
with  directions  to  the  said  circuit  court 
that,  upon  the  suggestion  on  the  record  of 
the  deaths  of  such  of  the  original  plaintiffso 
as  haveMied  pending  the  suit,  and  striking? 
out  the  names  of  their  personttl  representa- 
tives, it  enter  judgment  for  the  plaintiffs 
as  they  then  appear  of  record,  for  the 
amount  of  the  principal  of  the  bonds  in 
suit,  with  interest  thereon  from  the  date 
when  their  latest  coupons  severally  become 
due,  and  for  the  coupons  in  suit,  with  in- 
terest on  each  from  the  time  when  they 
severally  fell  due."  We  have  no  doubt  of 
the  correctness  of  this  judgment  or  that  it 
will  protect  every  substantial  right  which 
the  defendant  has,  and  it  is,  therefore^  al« 
firmed. 


(211  U.  S.  697) 
Green  Couwrr,  Kentucky,  Petitioner, 

V. 

Mabt  Amis  Qutklan,  Executrix  of  tha 
Last  Will  and  Testament  of  Leonard  Q. 
Quinlan,  Deceased.     [No.  361.] 


Gbeen  ConNTT,  Kentucky,  Petitioner, 

V. 

Thomas,  Executor.     [No.  352.] 

*  Mr.  Justice  Harlan,  dissenting: 
I  quite  agree  with  Judge  Lurton  of  tha 


QQ  lV06« 

«?«ireiiit  oomi  of*  appeals,  that  common  jus- 
tiee  requires  tliat  there  should  not  be  now 
any  judgment  upon  the  merits  in  these 
eases.  He  correctly  said  that  the  findings 
of  fact  do  not  adequately  cover  all  the  is- 
sues, and  upon  those  to  which  they  are 
responsive  they  are  neither  definite  nor  full 
enough  to  justify  a  judgment  in  favor  of 
the  plaintiff.  Without  expressing  at  this 
time  any  views  upon  the  merits  of  ttiese 
eases,  I  am  of  opinion  that  the  judgment 
in  each  case  should  be  reversed  and  the  cases 
remanded  with  an  order  for  a  new  trial, 
when  all  the  facts  may  be  more  fully  dis- 
tiosed  and  sufficient  findings  made. 


REID  V.  UNITED  STATES. 
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(211  U.  S.  629) 

OSCAR  REID,  Plff.  in  Err., 

V. 

UNITED  STATES. 

Courts  (§  256*)— Federal  Courtb— Jtjrib- 
DiCHON— Amount  ih  Disputb  —  Statu- 

TOBT  PB0VI8I0N8. 

The  limitation  with  reference  to  the 
amount  in  dispute,  prescribed  by  the  act  of 
March  3,  1887  (24  Stat  at  L.  605,  chap. 
869,  U.  S.  Comp.  Stat.  1901,  p.  764),  for 
appeals  from  or  writs  of  error  to  a  Federal 
district  court  sitting  as  a  court  of  claims, 
remains  in  force,  notwithstanding  the  pro- 
vision of  the  circuit  courts  of  appeals  act  of 
March  3,  1891  (26  Stat,  at  L.  826,  chap. 
617,  U.  S.  Ck>mp.  Stat.  1901,  p.  488),  |  14, 
that  "all  acts  and  parts  of  acts  relating  to 
appeals  or  writs  of  error  inconsistent  with 
the  provisions  for  review  by  appeals  or 
writs  of  error  in  the  preceding  {$6  and  6 
of  this  act  are  hereby  repealed." 

[Ed.  Note.— For  other  eases,  see  Courts,  Cent. 
Dig.  8  792;    Dee.  Dig.  9  256.*] 

[No.  552.] 

Argued   December   11,    14,    1908.     Decided 
January  4,  1909. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Southern  District 
of  New  York  to  review  a  judgment  dismiss- 
ing a  suit  against  the  United  States  for 
pay  alleged  to  be  due  to  the  petitioner  as 
an  enlisted  man  in  the  regular  Army.  Dis- 
missed for  want  of  jurisdiction. 

See  same  case  below,  161  Fed.  469. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Chase  Mellon  and  Francis  Wood- 
bridge  for  plaintiff  in  error. 

Solicitor  General  Hoyt  for  defendant  in 
error. 

Judge-Advocate-Oeneral  Davis  as  amicus 

CO 

f  *  Mr.  Justice  Holmes  delivered  the  opinion 
mi  the  court: 

This  is  a  suit  for  $122.26,  alleged  to  be 
Am  to  the  plaintiff  in  error  as  an  enlisted 
imak  in  the  regular  Army  from  November 


16,  1906,  to  July  18,  1907,  when  his  term 
of  service  expired.  The  plaintiff  in  error 
was  one  of  the  members  of  Companies  B,  G^ 
and  D,  of  the  First  Battalion  ot  the  Twen- 
ty-fifth United  States  Infantry,  who  were 
discharged  without  honor  by  order  of  tho 
President  on  the  former  date,  without 
trial,  after  certain  disturbances  in  Browns- 
ville, Texas,  in  which  the  order  averred  mem- 
bers of  those  companies  to  have  participat- 
ed. The  petition  all^^  that  tne  plaintiff 
in  error  had  no  part  in  the  disturbance  and 
no  knowledge  as  to  who  was  concerned  in 
it,  and  denies  the  power  of  the  President 
to  make  such  a  discharge.  The  answer,  aft- 
er certain  preliminaries,  suggests  for  si 
second  defense  that  the  district  court  has  no 
jurisdiction,  by  reason  of  the  act  of  March 
3,  1887,  chap.  369,  |  2,  24  Stat,  at  L.  606, 
as  amended  by  the  act  of  June  27,  1898, 
chap.  603,  I  2,  30  Stat,  at  L.  494,  U.  &. 
Comp.  Stat.  1901,  p.  763,  which  provides 
that  the  jurisdiction  conferred  "shall  not 
extend  to  cases  brought  to  recover  fees, 
salary,  or  compensation  for  official  serv- 
ices of  officers  of  the  United  States,"  ete. 
For  a  third  defense  the  answer  alleges  the 
investigations  that  were  made,  the  report- 
ed impossibility  of  identifying  the  culprits 
unless  the  soldiers  would  take  it  in  hand 
or  turn  state's  evidence,  the  President's 
belief  that  the  crimes  under  consideration 
were  committed  by  a  considerable  group  of 
the  members  of  the  regiment,  and  that  the 
greater  part  of  the  regiment  must  know  who 
were  the  guilty  men,  and  the  issuing  of  tb& 
order  in  consequence,  not  as  a  punishment, 
but  for  the  good  of  the  service;  and  af- 
firms that  it  was  in  accordance  with  prece- 
dent. The  third  defense  was  demurred  to, 
the  demurrer  was  sustained,  the  petition 
was  dismissed  on  the  merits,  and  this  writ^, 
of  error  was  brought.  g 

*  As  the  case  comes  here  on  the  merits,  and* 
not  on  a  certificate  under  the  act  of  March 
3,  1891,  chap.  617,  §  6,  26  Stat,  at  L.  827, 
U.  S.  Comp.  Stat.  1901,  p.  649,  the  first 
question  that  we  have  to  consider  is  the 
jurisdiction  of  this  court;  and,  on  this 
point,  without  going  further,  we  must  yield 
to  the  argument  submitted,  although  not 
urged,  on  behalf  of  the  United  States.  The 
jurisdiction  of  the  district  court  is  derived 
from  the  act  of  March  3,  1887,  ehap.  36^, 
§  3,  24  SUt.  at  L.  606,  U.  S.  Comp.  Stat. 
1901,  p.  754,  by  which  it  is  made  eoncur- 
rent  with  that  of  the  court  of  claims  when 
the  amount  of  the  claim  does  not  exceed 
$1,000,  and  that  of  the  circuit  court  is  made 
concurrent  for  amounts  between  one  thou- 
sand and  ten  thousand  dollars.  By  |  4, 
the  right  of  appeal  "shall  be  governed  by  the 
law  now  in  force,''  and  by  |  9,  the  plaintiff 
or  the  United  States,  in  any  suit  brooghi 
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limited  as  heretofon.  It  would  not  be  ex- 
pected that  a  different  rale  would  be  laid 
down  for  otber  courts  that,  for'-convenience^ 
are  allowed  to  take  its  place,  when  origin- 
ally the  rule  was  the  same.  It  does  not 
seem  to  us  that  Congress  has  done  so  un- 
likely a  thing.  The  act  of  March  3,  1891, 
chap.  517,  2G  Stat,  at  L.  826,  U.  S.  Gomp. 
Stat.  1901,  p.  488,  is  dealing  with  general, 
not  special,  jurisdiction.  It  has  been  de- 
cided in  some  cases  of  special  jurisdiction 
that  there  is  an  implied  exception  to  almost 
equally  broad  words  in  the  same  act.  Unit- 
ed States  T.  Dalcour,  203  U.  S.  408,  51  L. 
ed.  248,  27  Sup.  Ct.  Rep.  58.  Congress, 
when  its  mind  was  directed  to  the  specifio 
question,  determined  for  all  courts  what 
the  amount  must  be  before  the  grace  of  the 
sovereign  power  would  grant  more  than  one 
hearing.  It  has  not  changed  that  amount 
for  the  usual  case.  A  change  looking  to 
the  ordinary  business  of  the  courts  should 
not  be  held  to  embrace  that,  merely  on  the 
strength  of  words  general  enough  to  in- 
clude it,  when  the  policy  of  the  repealing 
law,  and  the  policy  of  the  law  alleged  to 
be  repealed,  have  such  different  directions,^ 
and  when  it  appears  that  the  general  policy  ^ 
no  otber  question  is  open.    United  States  t*of  the  latter  still  is  maintained.    The  lim-* 


under  the  provisions  of  the  act,  "shall  have 
the  same  rights  of  appeal  or  writ  of  error 
as  are  now  reserved  in  the  statutes  of  the 
United  States  in  that  behalf  made."  This 
meant  the  same  right  of  appeal  as  was  giv- 
en from  the  court  of  claims  (United  States 
▼.  Davis,  131  U.  S.  36,  33  L.  ed.  93,  9  Sup. 
Ct.  Rep.  657) ;  so  that  it  hardly  admits  of 
doubt  that,  when  that  statute  went  into  ef- 
fect, an  appeal  or  writ  of  error  under  it  by 
a  claimant  demanding  less  than  $3,000 
would  have  been  dismissed.  Rev.  Stat.  § 
707,  U.  S.  Comp.  Stat.  1901,  p.  574.  See 
Strong  V.  United  States,  40  Fed.  183. 

The  real  question  is  whether  this  limita- 
tion is  done  away  with  or  qualified  by  the 
act  of  March  3,  1891,  chap.  617,  §§  5,  6,  and 
14,  26  Stat,  at  L.  826,  U.  S.  Comp.  Stat. 
1901,  p.  488.  By  |  14,  "all  acts  and  parts 
of  acts  relating  to  appeals  or  writs  of  er- 
ror inconsistent  with  the  provisions  for  re- 
view by  appeals  or  writs  of  error  in  the  pre- 
ceding sections  five  and  six  of  this  act  are 
hereby  repealed."  By  I  6,  writs  of  error 
may  be  taken  from  the  district  courts  di- 
rect to  this  court  when  the  jurisdiction  of 
the  court  is  in  issue,  the  question  of  juris- 
diction alone  being  certified;  in  which 


V.  Larkin,  208  U.  S.  333,  340,  52  L.  ed.  517, 
520,  28  Sup.  Ct.  Rep.  417.  That  clause  does 
not  apply  here.  The  only  other  clauses  of 
I  5  that  are  or  could  be  relied  upon  are,  "in 
any  case  that  involves  the  construction  or 
application  of  the  Constitution  of  the  Unit- 
eo  ed  States."  "In  any  case  in  which  the  con- 
«?  stitutionality  *  of  any  law  of  the  United 
States  ...  is  drawn  in  question.** 
The  latter  may  be  dismissed  as  having  no 
bearing,  although  it  was  mentioned,  so  that 
the  possible  application  of  §  5,  and  the  con- 
sequent inference  that  the  former  limita- 
tions on  the  right  to  come  to  this  court  are 
repealed,  so  far  as  this  case  is  concerned, 
depend  on  the  suggestion  in  the  petition 
that,  by  his  discharge,  the  plaintiff  was  de- 
prived of  his  property  without  due  process 
of  law. 

We  shall  not  discuss  that  suggestion,  be- 
cause we  are  of  opinion  that,  in  any  event, 
the  repealing  words  that  we  have  quoted  do 
not  apply  to  the  special  jurisdiction  of  the 
district  court  sitting  as  a  court  of  claims. 
Suits  against  the  United  States  can  be 
maintained,  of  course,  only  by  permission 
of  the  United  States,  and  in  the  manner  and 
gubject  to  the  restrictions  that  it  may  see 
lit  to  impose.  Kawananakoa  v.  Polyblank, 
205  U.  S.  349,  353,  51  L.  ed.  834,  836,  27 
Sup.  Ct.  Rep.  526.  It  has  given  a  restricted 
permission,  and  has  created  a  pattern  juris- 
diction in  the  court  of  claims,  with  a  lim- 
ited appeal.  The  right  to  take  up  cases 
from  that  court  by  writ  of  error  stilt  is 


itation  with  reference  to  amount  unques- 
tionably remains  in  force  for  the  district 
court  in  cases  outside  of  the  act  of  1891, 
S  5,  as  well  as  for  the  court  of  claims.  In 
our  opinion,  the  act  of  1891,  §  5,  was  not 
intended  to  create  exceptions,  when  no  such 
exceptions  exist  for  the  court  of  claims. 

We  observe  that  the  plaintiff  in  error 
gives  a  hint  at  dissatisfaction  with  the  gov- 
ernment for  raising  this  point.  But  juris- 
diction is  not  a  matter  of  sympathy  or  far 
vor.  The  courts  are  bound  to  take  notice 
of  the  limits  of  their  authority,  and  it  is 
no  part  of  the  defendant's  duty  to  help 
in  obtaining  an  unauthorized  judgment  by 
surprise. 

Writ  of  error  dismissed. 


,  (211  U.  S.  626) 
ALBERT  H.  RUSCH,  Plff.  !n  Err.. 

V. 

JOHN  DUNCAN  LAND  &  MINING  COM- 
PANY. 

CoNSTiTunoNAi.  Law  (§8  229,  285*)— Dub 
Process  op  Law— Equal  Pbotkction  of 
THE  Laws— Tax  Titles. 
The  grantee  in  a  tax  deed  cannot  claim  to 
have  be»  denied  due  process  of  law  or  the 
equal  protection  of  the  laws  by  Mich.  Pub. 
Laws  1897,  act  No.  229,  requiring  the  giv- 
ing of  notice  to  the  original  owners  in  order 
to  cut  off  the  right  of  redemption,  on  the 
theory  that,  by  the  proceedings  under  tha 
tax  laws,   the   state  acquired  an  absolute 
title,  which  it  conveyed  by  the  tax  deed. 
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and  that  the  statute  operated  to  devest  such 
title  and  transfer  it  to  another,  where  the 
highest  state  court  holds  that,  whatever 
title  the  state  held,  it  sold  onlj  an  interest 
which  was  subject  to  redemption. 

(Ed.  Note.— For  other  casee,  tee  Ooattltutlonal 
Law.  Dec  Dig.  $9  229,  285.*] 

[No.  6a] 

Argued  December  14,  1908.    Decided  Janu- 
ary 4,  1900. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Michigan  to  review  a  decree 
which  reversed  a  decree  of  the  Circuit  Court 
of  Gogebic  County,  in  that  state,  dismiss- 
ing the  bill  in  a  suit  to  remove  a  cloud  on 
title  caused  by  a  tax  deed.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  O.  H.  Reed  and  £.  C.  Chapin 
for  plaintiff  in  error. 

Messrs.  J.  F.  Carey  and  C.  C.  Lancaster 
for  defendant  in  error. 

Mr.  Justice  McKenna  delivered  the 
opinion  of  the  court: 

This  is  a  bill  in  equity,  brought  by  defend- 
ant in  error,  hereinafter  called  the  land  and 
mining  company,  against  plaintiff  in  error, 
in  the  circuit  court  for  the  county  of  Go- 
gebic, state  of  Michigan,  to  remove  a  doud 
from  the  title  to  certain  lands,  caused  by  a 
tax  deed  held  by  plaintiff  in  error,  and  to 
compel  a  reconveyance  to  that  company  of 
the  land  described  therein. 

The  foundation  of  the  suit  and  the  ques- 
tions in  it  depend  upon  the  tax  laws  of 
the  state. 

The  bill  alleged  that  the  land  and  mining 
company  was  the  owner  in  fee  simple  of 
the  lands,  and  that  Albert  H.  Rusch,  the 
plaintiff  in  error  here,  held  a  tax  deed  there- 
for, issued  by  the  auditor  general  of  the 
state,  for  delinquent  taxes  for  the  years  1889 
to  1901,  both  inclusive,  for  which  plaintiff 
in  error  paid  the  sum  of  $648.74.  That  the 
deed  was  issued  after  the  provisions  of  act 
No.  229  of  the  Laws  of  1897  went  into  effect, 
and  that  the  notice  given  by  plaintiff  in 
R  error  to  tke  owners  of  the  land  of  the  sale 
iPto  him  did  not  comply* with  the  provisions 
of  the  tax  law.  It  was  alleged  that  plaintiff 
in  error  claimed  absolute  title  to  the  land 
by  virtue  of  the  tax  deed  and  the  notice 
which  he  claimed  to  have  served  upon  the 
then  owners  of  the  lands,  because  the  six 
months  allowed  for  redemption  had  expired 
and  no  redemption  had  been  made.  An  offer 
hj  the  land  and  mining  company  to  refund 
the  amount  paid  by  plaintiff  in  error,  with 
the  percentage  and  costs  required  by  the 
laws,  is  alleged. 

The  answer  of  plaintiff  in  error  admitted 
certain  of  the  allegations  of  the  bill,  denied 
others,  and  set  up,  with  a  recitation  of  cir- 


cumstances, the  sufficiency  of  the  notice 
to  eat  off  the  right  of  redemption  of  the 
owners  of  the  lands.  And  it  alleged  that 
the  act  No.  229  of  the  Public  Laws  of  1897, 
with  the  amendments  thereto,  violated  cer- 
tain sections  of  the  Constitution  of  the  state 
of  Michigan  and  the  14th  Amendment  of  the 
Constitution  of  the  United  States. 

After  proofs  taken,  the  circuit  court  dis- 
missed the  bill.  The  court  held  that  the 
notice  given  by  plaintiff  in  error  to  the 
predecessors  in  title  of  the  land  and  mining 
company  of  the  sale  of  the  lands  for  taxes 
and  the  issuing  of  deeds  therefor  was  suffi- 
cient, under  the  statute,  to  cut  off  the  right 
of  redemption,  and  considered  that,  in  view 
of  such  holding,  it  was  not  necessary  to  pass 
on  the  constitutionality  of  act  No.  229.  The 
supreme  court  of  the  state,  however,  decided 
that  the  notice  was  insufficient  and  reversed 
the  decree  of  the  circuit  court.  Plaintiff 
in  error  then  sued  out  this  writ  of  error, 
asserting  jurisdiction  in  this  court,  because 
he  contends  a  question  under  the  14th 
Amendment  of  the  Constitution  of  the  Unit- 
ed States  is  presented. 

It  will  be  observed  that  the  circuit  court 
held  that  the  notice  of  the  tax  sale  was  suffi- 
cient and  that  the  supreme  court  decided 
that  it  was  insufficient.  Of  course,  the  deci- 
sion of  the  supreme  court  is  determinative, 
and  equally,  of  course,  if  there  is  nothing 
else  in  the  case  but  a  matter  of  statutory 
construction,  we  have  nothing  to  do  with  it. 
And  that  such  is  the  case  a  brief  statement 
will  demonstrate.  S 

In  August,  1902,  plaintiff  in  error  pur-!P 
chased  from  the  state,  under  the  provision 
of  its  statutes,  tax  titles  to  the  lands  in- 
volved in  this  case,  receiving  two  deeds 
therefor,  one  conveying  a  portion  of  the  lands 
and  the  other  conveying  the  remainder. 
Each  deed  contained  the  following  proviso: 
"Provided,  however,  that  this  indenture  is 
subject  to  the  relevant  conditions  imposed 
by  act  No.  229  of  the  Public  Acts  of  1897,  as 
amended."  That  act  requires  the  grantee 
in  a  tax  deed,  before  instituting  proceedings 
to  obtain  possession,  to  serve  upon  the  origin- 
al owner,  as  shown  by  the  records  in  the  office 
of  the  register  of  deeds,  a  notice,  giving  such 
original  owner  a  period  of  six  months  from 
the  time  of  service  of  the  notice  in  which  he 
may  redeem  the  property  by  paying  to  the 
owner  of  the  tax  tiUe  the  amount  invested 
therein,  and  100  per  cent  in  addition  thereto, 
and  the  further  sum  of  $5  for  each  descrip- 
tion of  land  contained  in  the  tax  deed. 
Plaintiff  in  error  attempted  to  give  that  no- 
tice, and  its  sufficiency  constituted  the  con- 
troversy in  the  state  courts. 

The  trial  court  held  it  sufficient,  as  we 
have  seen;  the  supreme  court  held  it  in- 
sufficient.   The    decision    of    the    supreme 
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•oari  would  Mem  to  settle  the  meaaing  of 
the  statnte,  and,  to  get  rid  of  the  effect  of 
the  deeieiva,  plaintiff  in  error  attacks  the 
eonatitutionality  of  the  statute.  He  is  pat 
tiiereby  in  the  dilemma  of  attacking  the  law 
upon  which  he  relies  for  title.  The  argu- 
ment by  which  this  anomaly  is  sought  to  be 
sustained  is  somewhat  involyed,  but,  as  we 
understand  it,  its  ultimate  reliance  is  the 
contention  that,  by  the  proceedings  under 
the  tax  laws,  the  state  acquired  the  absolute 
title  to  the  lands,  and  conveyed  that  title 
to  plaintiff  in  error,  and  that  the  aim  of  act 
No.  229  is  to  devest  such  title  and  trans 
fer  it  to  another;  and  therefore  it  is  further 
contended  the  property  of  the  plaintiff  in 
error  is  taken  without  due  process  of  law. 
There  is  also  a  contention,  based  upon  the 
construction  of  the  laws,  that  they  are  un< 
equal  in  their  operation. 

If  the  title  was  taken  subject  to  redemp' 
Stion,  it  cannot  be  said  to  be  devested  without 
ipdue  process  of  law  if  redemption* was  exer- 
cised according  to  law.  And  how  redemp- 
tion should  be  exercised  and  how  it  could 
be  out  off  depended  upon  the  provisions  of 
the  statute;  and,  therefore,  the  best  answer 
to  the  assumption  of  plaintiff  in  error,  that 
he  acquired  an  indefeasible  title,  is  the  an- 
swer given  by  the  supreme  court  of  the  state, 
whose  province  it  is  to  pronounce  the  mean- 
ing of  the  statutes  of  the  state  without 
question  by  this  court.  The  court  said: 
"The  deeds  which  the  defendant  received 
from  the  state  are  expressly  made  subject 
to  the  relevant  conditions  imposed  by  act  No. 
229,  Public  Acts  of  1897,  as  amended.  What- 
ever the  title  which  the  state  held,  it  sold 
to  defendant  [plaintiff  in  error]  an  interest 
in  the  lands  which  was  liable  to  be  devested." 
And  the  court  sustained  the  bill  and  or- 
dered a  decree  to  be  entered  in  accordance 
with  its  prayer. 
Judgment  affirmed. 


(211  U.  S.  489) 

JOSEPH  A.  LEMIEUX,  Plff.  in  Err., 

▼. 

JAMES  M.  TOUNG,  Trustee. 

Constitutional  Law  (§  296*)— Dtts  Pbo- 

CE88  OF  Law— Police  PowDt— Reoxtlat- 

INO  Sales  in  Bxtlx, 

1.  Due  process  of  law  is  not  denied  retail 
dealers  by  the  provisions  of  Conn.  Qen. 
Laws,  §S  4868,  4869,  avoiding,  as  against 
creditors,  sales  by  such  dealers  of  their  en- 
tire stock  at  a  single  transaction,  and  not 
in  the  regular  course  of  business,  unless  no- 
tice of  intention  to  make  such  sale  be  record- 
ed seven  days  before  its  consummation,  but 
such  statute  is  a  valid  exercise  of  the  police 
poww  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  9  826;    Dec.  Dig.  |  296.*] 


Constitutional  Law   (5  240*)  —  Equal 
Pbotection  of  the  Laws— Police  Pow- 
BB— Regulating  Sales  in  Bulk. 
2.  Retail  dealess  are  not  denied  the  equal 
protection  of  the  laws  by  the  provisions  of 
Conn.  Gen.  Laws,  %%  4868,  4869,  avoiding, 
as  against  creditors,  sales  by  such  dealers 
of  their  entire  stock  at  a  single  transaction, 
and  not  in  the  regular  course  of  business, 
imless  notice  of  intention  to  make  such  sale 
be  recorded  seven  days  before  its  consum- 
mation, but  such  statute  is  a  valid  exercise 
of  the  police  power  of  the  stata. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  §  698;    Dec.  Dig.  f  210.*] 

[No.  4&] 

Argued  December  9,   1908.    Decided  Jann* 
ary  4,  1909. 

IN  ERROR  to  the  Supreme  Court  of  Errors 
of  the  State  of  Connecticut  to  review  a 
judgment  which  affirmed  a  judgment  of  the 
Superior  Court  of  New  London  County,  in 
that  state,  in  favor  of  plaintiff  in  an  action 
by  a  trustee  in  bankruptcy  to  replevy  a 
stock  of  goods  sold  in  bulk.    Affirmed. 

See  same  case  below,  79  Conn.  434,  60  AtL 
436,  600,  8  A.  &  E.  Ann.  Cas.  462. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  J.  Phelan  and  Charles  F. 
Thayer  for  plaintiff  in  error. 

Mr.  Donald  O.  Perkins  for  defendant  in 
error.  ^ 

*  Mr.  Justice  White  delivered  the  opinion? 
of  the  court: 

Whether  the  following  provisions  of  the 
general  laws  of  Connecticut  are  repugnant 
to  the  14th  Amendment  because  wanting 
in  due  process  of  law  and  denyin^^  the  equal 
protection  of  the  laws  is  the  question  for 
decision: 

"Sec.  4868,  as  amended  by  chapter  72  of 
the  public  acts  of  Connecticut  of  1903.  No 
person  who  makes  it  his  business  to  buy 
commodities  and  sell  the  same  in  small 
quantities,  for  the  purpose  of  making  a 
profit,  shall,  at  a  single  transaction,  and  not 
in  the  regular  course  of  business,  sell,  as- 
sign, or  deliver  the  whole,  or  a  large  part 
of  his  stock  in  trade,  unless  he  shall,  not 
less  than  seven  days  previous  to  such  sale, 
assignment,  or  delivery,  cause  to  be  record- 
ed in  the  town  clerk's  office  in  the  town  in 
which  such  vendor  conducts  his  said  busi- 
ness, a  notice  of  his  intention  to  make  such 
sale,  assignment,  or  delivery,  which  notioe 
shall  be  in  writing,  describing  in  general 
terms  the  property  to  be  so  sold,  assigned, 
or  delivered,  and  all  conditions  of  such  sale, 
assignment,  or  delivery,  and  the  parties 
thereto. 

"Sec.  4869.  All  such  sales,  assignments, 
or  deliveries  of  commodities  which  shall  be 
made  without  the  formalities  required  by 
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Stbe  provisions  of  §  4868  shall  be  void  as 
7  against  •all  persons  who  were  creditors  of 
the  vendor  at  the  time  of  such  transaction." 
The  controversy  thus  arose.  Philip  E. 
Hendrick  conducted  a  retail  drug  store  at 
Taftville,  Connecticut.  While  engaged  in 
such  business,  in  August,  1904,  he  sold  his 
stock  in  bulk  to  Joseph  A.  Lemieuz*  his 
derk,  for  a  small  cash  payment  and  his  per- 
sonal negotiable  notes.  The  sale  was  made 
without  compliance  with  the  requirements 
of  the  statute  above  quoted.  Subsequently 
Hendricks  was  adjudicated  a  bankrupt,  and 
the  trustee  of  his  estate  commenced  this 
action  against  Lemieux  and  replevied  the 
stock  of  goods.  Among  other  grounds  the 
tmstee  based  his  right  to  recover  upon  the 
noncompliance  with  the  statutory  require- 
ments in  question.  In  the  trial  one  of  the 
grounds  upon  which  Lemieux  relied  was 
the  assertion  that  the  statute  was  void  for 
repugnancy  to  the  14th  Amendment  to  the 
Ck>nstitution  of  the  United  States,  because 
wanting  in  due  process  of  law  and  denying 
tiie  equal  protection  of  the  laws.  The  trial 
court  adjudged  in  favor  of  the  trustee,  and 
his  action  in  so  doing  was  af&rmed  by  the 
supreme  court  of  errors  of  Connecticut,  to 
which  the  case  was  taken  on  appeal.  70 
Conn.  434,  65  Atl.  436,  600,  8  A.  &  E.  Ann. 
Gas.  452.  The  cause  was  then  brought  to 
this  court. 

The  supreme  court  of  errors,  in  upholding 
the  validity  of  the  statute,  decided  that  the 
subject  with  which  it  dealt  was  within  the 
police  power  of  the  state,  as  the  statute 
alone  sought  to  regulate  the  manner  of  dis- 
posing of  a  stock  in  trade  outside  of  the 
regular  course  of  business,  by  methods 
which,  if  uncontrolled,  were  often  resorted 
to  for  the  consummation  of  fraud,  to  the 
injury  of  innocent  creditors.  In  consid- 
ering wliether  the  requirements  of  the  stat- 
ute were  so  onerous  and  restrictive  as  to  be 
repugnant  to  the  14th  Amendment,  the 
court  said: 

"It  does  not  seem  to  us,  either  from  a 
consideration  of  the  requirements  them- 
selves of  the  act,  or  of  the  facts  of  the 
ease  before  us,  that  the  restrictions  placed 
1^  the  legislature  upon  sales  of  the  kind 
in  question  are  such  as  will  cause  such  seri- 
Aous  inconvenience  to  those  affected  by  them 
•*  as  will  amount  to  any^unconstitutional  dep- 
rivation of  property.  A  retail  dealer  who 
owes  no  debts  may  lawfully  sell  his  entire 
stock  without  giving  the  required  notice. 
One  who  is  indebted  may  make  a  valid  sale 
without  such  notice,  by  paying  his  debts, 
even  after  the  sale  is  made.  Insolvent  and 
fraudulent  vendors  are  those  who  will  be 
ehiefiy  affected  by  the  act,  and  it  is  for  the 
protection  of  creditors  against  sales  by 
them  of  their  oitire  stock  at  a  single  trans. 


action,  and  not  in  the  regular  course  of 
business,  that  its  provisions  are  aimed.  It 
is,  of  course,  possible  that  an  honest  and 
solvent  retail  dealer  might,  in  consequence 
of  the  required  notice  before  the  sale,  lose 
an  opportunity  of  selling  liis  business,  or 
suffer  some  loss  from  the  delay  of  a  sale^ 
occasioned  by  the  giving  of  such  notice. 
But  a  'possible  application  to  extreme  cases' 
is  not  the  test  of  the  reasonableness  of 
public  rules  and  regulations.  Com.  v. 
Plaisted,  148  Mass.  375,  382,  2  L.R.A.  142, 
12  Am.  St.  Rep.  566,  19  N.  £.  224.  The  es- 
sential quality  of  the  police  power  as  a 
governmental  agency  is  that  it  imposes  upon 
persons  and  property  burdens  designed  to 
promote  the  safety  and  welfare  of  the  gen- 
eral public'  Chicago,  B.  &  Q.  R.  Co.  v. 
State,  47  Neb.  549,  564,  41  L.R.A.  481,  53 
Am.  St.  Rep.  567,  66  N.  W.  624." 

That  the  court  below  was  right  in  hold- 
ing that  the  subject  with  which  the  stat- 
ute dealt  was  within  the  lawful  scope  of  the 
police  authority  of  the  state,  we  think  is 
too  clear  to  require  discussion.  As  pointed 
out  by  Vann,  J.,  in  a  dissenting  opinion  de- 
livered by  him  in  Wright  v.  Hart,  182  N.  Y. 
350,  2  L.RJL.(N.S.)  338,  76  N.  E.  404,  8 
A.  &  E.  Ann.  Cas.  263,  the  subject  has  been, 
with  great  unanimity,  considered  not  only 
to  be  within  the  police  power,  but  as  requir- 
ing an  exertion  of  such  power.    He  said: 

'Twenty  states,  as  well  as  the  Federal 
government  in  the  District  of  Columbia, 
have  similar  statutes,  some  with  provisions 
more  stringent  than  our  own,  and  all  aimed 
at  the  suppression  of  an  evil  that  is  thus 
shown  to  be  almost  universal.  California: 
Civil  Code,  g  3440,  as  amended  March  10, 
1903  (Stat.  1903,  chap.  100,  p.  111).  Colo- 
rado: Sees.  Laws  1903,  chap.  110,  p.  225. 
Connecticut:  Pub.  Acts  1903,  chap.  72,  p.  49. 
Delaware:  Laws  1903,  chap.  387,  p.  748.S 
District  of  Columbia:  33  Stat* at  L.  555,? 
chap.  1809;  Acts  58th  Cong.  April  28,  1904. 
Georgia:  Laws  1903,  p.  92,  No.  457.  Idaho: 
Laws  1903,  p.  11,  H.  B.  18.    Indiana:    Acts 

1903,  chap.   153,  p.  276.    Kentucky:    Acts 

1904,  chap.  22,  p.  72.  Louisiana:  Acts  1896, 
p.  137,  No.  94.  Maryland:  Laws  1900, 
chap.  579,  p.  907.  Massachusetts:  Acts  and 
Resolves  1903,  chap.  415,  p.  389.  Minnesota: 
Gen.  Laws  1899,  chap.  291,  p.  367.  Ohio: 
Laws  1902,  p.  96,  H.  B.  334.  Oklahoma: 
Sees.  Laws  1903,  chap.  30,  p.  240.  Oregon: 
Bellinger  &  C.  Anno.  Codes  &  Statutes,  chap. 
7,  p.  1479.  Tennessee:  Acts  1901,  chap.  133, 
p.  234.  Utah:  Laws  1901,  chap.  67,  p.  67. 
Virginia:  Acts  approved  January  2,  1904; 
Acts  1902-1904,  chap.  554,  p.  884.  [Va. 
Code  1904,  p.  1217,  |  2460a].  Washington; 
Laws  1901,  chap.  109,  p.  222.  Wisconsin: 
Laws  1901,  chap.  463,  p..  684.  A  statute  with 
the  same  object  attained  by  a  similar  rem- 
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edy  has  been  held  Talld  by  the  highest  courts 
in  Massachusetts,  Connecticut,  Tennessee, 
and  Washington.  John  P.  Squire  ft  Co.  t. 
Tellier,  185  Mass.  18, 102  Am.  St.  Rep.  322, 
69  N.  E.  312;  Walp  ▼.  Mooar,  76  Conn.  516, 
57  AtL  277;  Neas  ▼.  Borches,  109  Tenn.  398, 
97  Am.  St.  Rep.  851,  71  S.  W.  50;  McDan- 
iels  ▼.  J.  J.  Connelly  Shoe  Co.  30  Wash.  549, 
60  L.R.A.  947,  94  Am.  St.  Rep.  889,  71 
Pac.  37.  An  act  declaring  such  sales  pre- 
sumptively fraudulent  was  assumed  to  be 
valid  by  the  courts  of  last  resort  in  Wis- 
consin and  Maryland.  Fisher  v.  Herrmann, 
118  Wis.  424,  95  N.  W.  392;  Hart  v.  Roney, 
93  Md.  432,  49  Atl.  661.  On  the  other  hand, 
»  statute  with  more  eicacting  conditions  was 
held  unconstitutional  in  Ohio  (Miller  v. 
Crawford,  70  Ohio  St.  207,  71  N.  B.  631, 
1  A.  &  E.  Ann.  Cas.  558),  and  a  similar  act 
met  the  same  fate  in  Utah,  where  a  viola- 
tion of  the  statute  was  made  a  crime  (Block 
V.  Schwartz,  27  Utah,  387,  65  L.R.A.  308, 
101  Am.  St.  Rep.  971,  76  Pac.  22,  1  A.  &  E. 
Ann.  Cas.  550)." 

To  the  cases  thus  cited  may  be  added 
Williams  v.  Fourth  Nat.  Bank,  15  Okla. 
477,  2  L.R.A.(N.S.)  334,  82  Pac.  496,  6 
A.  ft  E.  Ann.  Cas.  970,  where  a  statute  was 
sustained,  which  made  sales  in  bulk  pre- 
sumptively fraudulent  when  the  require- 
ments of  the  statute  were  not  observed. 

The  argument  here,  however,  does  not 
deny  all  power  to  pass  a  statute  regulat- 
ing the  subject  in  question,  but  principally 
insists  that  the  conditions  exacted  by  this 
particular  statute  are  so  arbitrary  and  oner- 
ous as  to  cause  the  law  to  be  repugnant  to 
^the  14th  Amendment.  To  support  this  view 
^in  many  forms  of  statement  it  is  reiterated 
•  that  the  •conditions  imposed  by  the  statute 
so  fetter  the  power  to  contract  for  the  pur- 
chase and  sale  of  property  of  the  character 
described  in  the  statute  as  to  deprive  of 
property  without  due  process  of  law;  and, 
moreover,  because  the  conditions  apply  only 
to  retail  dealers,  it  is  urged  that  the  nec- 
essary effect  of  the  statute  is,  as  to  such 
dealers,  to  give  rise  to  a  denial  of  the 
equal  protection  of  the  laws.  We  think  it 
is  unnecessary  to  follow  in  detail  the  elab- 
orate argument  by  which  it  is  sought  to 
sustain  these  propositions.  Their  want  of 
merit  is  demonstrated  by  the  reasoning  by 
which  the  court  below  sustained  the  stat- 
ute, as  partially  shown  by  the  excerpt  which 
we  have  previously  quoted  from  the  opinion 
announced  below.  Indeed,  the  court  below, 
in  its  opinion,  pointed  out  that  the  statute 
did  not  cause  sales  which  were  made  with- 
out compliance  with  its  requirements  to  be 
absolutely  void,  but  made  them  simply  void- 
able, at  the  instance  of  those  who  were 
creditors  at  the  time  the  sales  were  made. 
Moreover,  the  unsoundness  of  the  conten- 


tions is  additionally  shown  by  the  number 
of  cases  in  state  courts  of  last  resort,  sus- 
taining statutes  of  a  similar  nature,  which 
we  need  not  here  cite,  as  they  are  referred 
to  in  the  excerpt  heretofore  made  from  the 
opinion  of  Vann,  J.,  in  Wright  v.  Hart,  su- 
pra. 

Much  support  in  argument  was  sought  to 
be  deduced  from  the  opinion  in  Wright  ▼. 
Hart;  Miller  y.  Crawford;  and  Block  v. 
Schwartz, — supra.  It  is  true  that  in  those 
cases  statutes  dealing  with  the  subject  with 
which  the  one  before  us  is  concerned  were 
decided  to  be  unconstitutional.  But  we 
thing  it  is  unnecessary  to  analyze  the  cases 
or  to  intimate  any  opinion  as  to  the  per- 
suasiveness of  the  reasoning  by  which  the 
conclusion  expressed  in  them  was  sustained. 
This  is  said  because  it  is  apparent  from 
the  most  casual  inspection  of  the  opinions 
in  the  cases  in  question  that  the  statutes 
there  considered  contained  conditions  of  a 
much  more  onerous  and  restrictive  charac- 
ter than  those  which  are  found  in  the  stat- 
ute before  us.  ^ 

As  the  subject  to  which  the  statute  re- a 
lates  was  clearly* within  the  police  powers* 
of  the  state,  the  statute  cannot  be  held  to 
be  repugnant  to  the  due  process  clause  of 
the  14th  Amendment,  because  of  the  nature 
or  character  of  the  regulations  which  the 
statute  embodies,  unless  it  clearly  appears 
that  those  regulations  are  so  beyond  all 
reasonable  relation  to  the  subject  to  which 
they  are  applied  as  to  amount  to  mere  ar- 
bitrary usurpation  of  power.  Booth  v.  Illi- 
nois, 184  U.  S.  425,  46  L.  ed.  623,  22  Sup. 
Ct.  Rep.  425.  This,  we  think,  is  clearly 
not  the  case.  So,  also,  as  the  statute  makes 
a  classification  based  upon  a  reasonable 
distinction,  and  one  which,  as  we  have 
seen,  has  been  generally  applied  in  the  ex- 
ertion of  the  police  power  over  the  subject, 
there  is  no  foundation  for  the  proposition 
that  the  result  of  the  enforcement  of  the 
statute  will  be  to  deny  the  equal  protection 
of  the  laws. 

Affirmed. 

(211  U.  S.  496) 

ALEXANDRE  MILLER,  Plff.  in  Err., 

v. 

NEW   ORLEANS   ACID   &   FERTILIZER 

COMPANY  et  al. 

Courts  (§  891*)— Supreme  Court— Jubib- 
DicrriON— Federal    Question— Decision 
ON  Non-Federal  Ground. 
1.  The  decision  of  the  highest  state  court 
that  a  trustee  of  a  bankrupt  partnership 
can  avoid  a  preference  under  the  state  law 
arising  out  of  a  sale  by  an  individual  part- 
ner  of  his   individual   property,   and   that 
such    preference    may   be   avoided   without 
previously    ascertaining    the    existence    of 
creditors  of  the  individual  estate,  does  not 
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rest  upon  a  non-Federal  gronnd  broad 
enough  to  sustain  the  judgment,  so  as  to  de- 
feat the  appellate  jurisdiction  of  the  Fed- 
eral Supreme  Court,  because  the  state  court 
applied  the  state  law  in  testing  the  exist- 
ence of  the  preference. 

[Ed.  Notev— For  other  oases,  tee  Courts,  Deo. 
Dig.  9  S91.*] 

Bankruptcy  ($  160*)— Avoiding  Pbefeb- 
EiNOB  Undeb  State  Law  —  Continuing 
Pending  Sinx. 

2.  A  pending  action  brought  by  creditors 
of  an  insolvent  partnership  to  avoid,  as 
an  unlawful  preference,  a  sale  by  an  in- 
dividual partner  of  his  individual  property, 
may  be  prosecuted  to  final  judgment  by  the 
trustee  in  bankruptcy  of  the  partnership  es- 
tate, even  although  the  cause  of  action  arose 
from  the  state  law,  and  the  application  of 
that  law  is  essential  to  secure  the  relief 
sought,  provided  only  that  such  trustee  is 
properly  authorized,  conformably  to  the 
bankrupt  act  of  July  1,  1898  (30  Stat,  at 
L.  544,  chap.  041,  U.  S.  Comp.  Stat.  1901, 
p.  3418),  $  67,  subd.  f,  empowering  a  court 
of  bankruptcy  to  direct  the  trustee  to  pre- 
serve liens  for  the  benefit  of  the  bankrupt 
estate. 


[Ed.  Note.— For  other  oases,  aee  Bankruptcy, 
Cent  Dls.  8  240;    Dea  Dig.  8  166.*] 

Bankbuptcy  (8  156*)— Avoiding  Pbefbb- 

ENCE  Undkb  State  Laws— Pabtnseship 

AND  Individual  Assets. 

3.  Establishing  the  existence  of  other  in- 
dividual creditors  is  not  essential  to  the 
prosecution  by  the  trustee  of  a  bankrupt 
partnership  of  a  pending  suit  to  avoid,  as 
oonstituting  a  preference  under  the  state 
law,  a  sale  by  an  individual  partner  of  his 
individual  property,  where,  under  such  law, 
partnership  and  individual  creditors  have 
a  coequal  right  to  payment  out  of  his  in- 
dividual estate,  although,  if  the  preferred 
creditor  proves  to  be  the  only  individual 
creditor,  he  will  be  entitled,  by  way  of  dis- 
tribution under  the  bankrupt  act  of  July  1, 
1808,  I  5,  subd.  f,  to  have  the  full  amount 
paid  in  by  him  returned. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  8  240;    Dea  Dig.  8  1M**1 

[No.  32.] 

Argued  December  1,  1908.     Decided  Janu- 
ary 4,  1909. 

IN  ERROR  to  the  Supreme  Ck)urt  of  the 
State  of  Louisiana  to  review  a  judgment 
which,  reversing  a  judgment  of  the  Sixteenth 
Judicial  District  Court  for  the  Parish  of 
St.  Landry,  in  that  state,  held  invalid,  as 
constituting  a  preference  under  the  state 
laws,  certain  sales  by  an  individual  member 
of  a  bankrupt  partnership  of  his  individual 
property.     Affirmed. 

See  same  case  below,  117  La.  821,  42  So. 
329. 

The  facts  are  stated  in  the  opinion. 

Mr.  E.  B.  Dubulsson  for  plaintiff  in 
error. 

Messrs.  'William  J.  Sandoa  and  G.  L. 
Dnpre  for  defendants  in  error. 


*Mr.  Justice  "White  delivered  the  opinion? 
of  the  court: 

The  law  of  Louisiana  eonsiders  the  prop- 
erty of  the  debtor  as  the  common  pledge  of 
all  his  creditors.  Civil  Code,  1969.  Ar  a 
general  rule,  therefore,  it  contemplates  an 
equality  of  right  in  all  creditors  as  to  all 
the  property  of  the  debtor,  existing  at  the 
time  an  obligation  against  the  debtor  arises^ 
unless  a  creditor,  as  the  result  of  some 
lawful  contract,  or  from  the  particular  na- 
ture of  the  d^t  to  which  the  law  gives  a 
preference,  has  acquired  a  higher  and  privi- 
leged right  to  payment  than  that  which 
belongs  to  the  general  mass  of  creditors. 
Civil  Code,  1968.  Under  that  law  the  cred- 
itors of  a  partnership  are  preferred  as  to 
the  partnership  assets  over  the  individual 
creditors  of  the  members  of  the  firm.  Civil 
Code,  2823.  This  privilege  does  not,  how- 
ever, conversely  exist,  since  it  has  been 
held  from  an  early  day  in  that  state  that 
individual  creditors  of  members  of  the  firm 
have  no  preference  on  the  individual  as- 
sets of  the  estate  of  the  members  of  a  firm, 
and  therefore  the  partnership  creditors  and 
the  individual  creditors  have  a  concurrent 
right  to  payment  out  of  the  individual  es- 
tates. Morgan  v.  His  Creditors,  8  Mart. 
N.  8.  699,  20  Am.  Dec.  262;  Flower  v.  Their 
Creditors,  3  La.  Ann.  189. 

As  a  result  of  the  common  pledge  which 
all  creditors  are  presumed  to  have  upon 
the  property  of  their  debtors,  the  law  of 
Louisiana  gives  to  every  creditor  an  action 
to  revoke  any  contract  made  in  fraud  of  a 
their  common  right  of  pledge.  *  Civil  Code,** 
1970-1977.  As  a  consequence  it  is  per- 
missible to  attack,  even  collaterally,  any 
mere  fraudulent  and  simulated  (that  is, 
fictitious  and  unreal)  transfer  of  his  prop- 
erty by  a  debtor.  See  authorities  collected 
in  2  Hennen's  Digest,  verho  "Obligations," 
7,  p.  1031.  This  right,  however,  even  in 
case  of  bad  faith,  does  not  enable  a  cred- 
itor to  avoid  a  real  contract  of  a  debtor 
unless  the  act  has  operated  to  the  injury 
and  prejudice  of  creditors  who  were  such  at 
the  time  the  act  sought  to  be  revoKrd  was 
done.  Civil  Code,  1937.  Every  contract, 
however,  is  deemed  to  have  been  in  fraud 
of  creditors  and  prejudicial  to  their  rights 
"when  the  obligee  knew  that  the  obligor 
was  in  insolvent  circumstances,  and  when 
such  contract  gives  to  the  obligee,  if  he  be 
a  creditor,  any  advantage  over  other  cred- 
itors of  the  obligor."  Civil  Code,  1984. 
From  this  rule  are  excepted  sales  of  prop- 
erty or  other  contracts  made  in  the  usual 
course  of  business,  and  all  payments  of  a 
just  debt  in  money.  Civil  Code,  1980.  But 
this  exception  does  not  include  the  giving 
"in  payment  to  one  creditor,  to  the  preju- 
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dice  of  the  others,  any  other  thing  than  the 
sum  of  money  due."    Civil  Code,  2668. 

in  1903  the  commercial  firm  of  0.  Guil- 
lory  ft  Company,  composed  of  Oliyrel  Guil- 
lory,  Olivrel  E.  Quillory,  and  Ambrois  La- 
fleur,  carried  on  business  in  the  state  of 
Louisiana.  In  1904  the  senior  member, 
Olivrel  Guillory,  sold  various  parcels  of  real 
estate,  which  were  hia  individual  property, 
as  follows:  One  sale  to  J.  A.  Fontenot, 
another  to  Alexandre  Miller,  and  a  third  to 
John  A.  and  Samuel  Haas.  All  these  sales 
were,  apparently,  on  their  face  not  suscep- 
tible of  being  assailed  by  creditors,  because  i 
in  form  they  were  embraced  within  the  ex- 
cepted class  to  which  we  have  referred. 

On  February  2,  1905,  three  corporations — 
which,  for  the  sake  of  brevity,  we  shall 
designate  as  the  wooden  ware,  the  fertilizing, 
and  the  elevator  eompanies — sued  in  a  state 
district  court  the  firm  of  O.  Ouillory  & 
Company,  the  senior  member,  O.  Guillory, 
individually,  and'  the  purchasers  at  the  re- 
spective sales  above  mentioned.  As  to  the 
first  company,  the  cause  of  action  was  based 
§  upon  an  alleged  open  account  for  the 
f  purchase  *price  of  goods  sold  to  the  firm 
prior  to  the  making  of  the  sales  by  the 
senior  partner  of  his  individual  property 
above  mentioned.  As  to  the  two  other  oor- 
porations,  the  action  was  based  upon  notes 
held  by  the  corporations,  signed  by  the  in- 
dividual members  of  the  firm,  and  averred 
to  have  been  given  for  the  price  of  merchan- 
dise bought,  also  prior  to  said  sales,  from 
the  corporations  by  the  firm,  it  being  alleged 
that  the  notes  signed  by  the  individual 
members  had  been  received  by  the  corpora- 
tions as  cumulative,  and  not  in  any  wise 
as  a  novation  of  the  firm  obligation  to  pay 
the  price  of  the  goods  by  it  bought  The 
sales  were  attacked  as  fraudulent  simu- 
lations, or,  if  not  unreal,  as  subject  to  be 
revoked,  because  they  were  made  at  a  time 
when  the  firm  was  notoriously  embarrassed 
or  insolvent,  to  the  knowledge  of  the  pur- 
chasers, and  were  not  within  the  excepted 
class,  because  they  were,  in  substance,  not 
what  they  purported  to  be,  but  were  givings 
in  payment  of  the  individual  property  of 
0.  Guillory  in  order  to  prefer  the  purchasers. 
The  prayer  was  for  a  judgment  for  the 
amount  of  the  debts,  for  a  revocation  of  the 
sales,  for  a  direction  that  they  be  sold  by 
judicial  decree  to  pay  the  judgments  to  be 
rendered,  the  payments  to  be  made  by 
preference  out  of  the  proceeds  arising  from 
the  sale. 

The  cause  was  put  at  issue  by  general 
denials  filed  for  the  firm,  for  0.  Guillory 
individually,  and  for  the  purchasers.  Before 
trial,  in  consequence  of  an  adjudication  in 
bankruptcy  as  to  Guilloiy  ft  Company,  made 
on  April  28,  1905,  a  petition  was  filed  in  the 


cause  by  W.  J.  fiaados,  ailing  himself 
to  be  "the  duly  appointed  and  qualified 
trustee  of  the  bankrupt  estate  of  O.  Guillory 
ft  Company."  It  was  alleged  that  "since 
the  institution  of  this  suit  the  said  O.  Guil- 
lory ft  Company  have  made  application  for 
and  been  adjudged  bankrupts  in  the  district 
court  of  the  United  States  for  the  western 
district  of  Louisiana."  And  it  was  further 
averred  that,  under  the  bankrupt  law  of 
the  United  States,  "the  trustee  succeeds  to 
the  rights  of  the  creditors  who  may  have 
brought  actions  to  annul  any  transactions  o 
*afl'ecting  the  property  of  the  bankrupts,  audi? 
the  law  makes  it  his  duty  to  prosecute  the 
same  for  the  benefit  of  the  said  bankrupt 
estate  in  his  capacity  as  trustee."  The 
prayer  of  the  petition  was  that  Sandoz,  as 
trustee,  'l>e  made  a  party  plaintiff  in  this 
suit  and  duly  authorised  to  prosecute  the 
same  to  final  judgment  for  the  benefit  of 
said  bankrupt  estate  of  O.  Guillory  ft 
Company."  The  state  court,  after  notice  to 
the  parties,  entered  an  order  substituting 
Sandoz  as  party  plaintiff  in  his  capacity 
"as  trustee  of  the  estate  of  0.  Guillory  ft 
Company  .  .  .  with  authority  to  prose- 
cute the  same  to  final  judgment  for  the 
benefit  of  said  bankrupt  estate." 

Sandoz,  trustee,  was  thereafter  the  sola 
plaintiff,  and  prosecuted  an  appeal  to  the 
supreme  court  to  reverse  a  judgment  of  the 
trial  court  sustaining  the  sales.  The  su- 
preme court,  for  reasons  given  in  an  elabo- 
rate opinion,  held  the  sale  to  Fontenot  to 
have  been  simulated,  and  sustained  the 
validity  of  the  Haas  and  Miller  sales.  It 
was  found  that  Olivrel  Guillory  had  made 
the  sales  of  his  individual  property  princi- 
pally for  the  purpose  of  assisting  the  firm, 
which  was  embarrassed  as  the  result  of  a 
decline  in  the  price  of  cotton  held  by  the 
firm;  that,  at  the  time,  Guillory  had  no 
individual  debts  whatever,  except  one  of 
$3,000,  due  to  Miller,  and  another  of  $6,000, 
which  was  assumed  and  provided  for  in  the 
Haas  sale.  Granting  a  rehearing  asked  by 
trustee  Sandoz,  a  different  conclusion  was 
reached  as  to  the  Miller  sale.  The  court 
foimd  that,  when  that  sale  was  made,  Guil- 
lory owed  Miller  $3,000,  and  although  the 
price  of  $7,500  was  actually  paid  to  Guil- 
lory, yet,  as  immediately  after  the  sale  Guil- 
lory had  paid  the  three  thousand  dollar  debt 
which  he  owed  to  Miller,  "the  transaction 
was  an  indirect  preference  of  the  son-in-law 
(Miller)  over  other  creditors  by  a  disguised 
giving  in  payment."  117  La.  821,  42  So. 
329.  This  writ  of  error  sued  out  by  Miller 
was  allowed  by  the  chief  justice  of  the 
state  court. 

By  the  assignments  of  error  it  is  eon* 
tended,  first,  that  the  court  erred  in  testings 
at   the    instance   of    Sandoz,    trustee,    the 


.1908. 


inLLEB  T.  NEW  ORLEANS  ACID  &  F.  00. 


179 


f  Taliditj  of  the  sale  to  Miller  by  the  state 
law  instead  of  by  the  bankrupt  law  of  the 
United  States,  which  was  alone  oontroUing; 
second,  under  the  bankrupt  law  of  the  United 
States  the  court  erred  in  holding  that  the 
transfer  by  Quillory  of  his  individual 
property  to  pay  Miller,  his  individual 
creditor,  was  revocable,  although  there  was 
no  other  individual  creditor  to  be  prejudiced 
thereby;  and,  third,  that,  in  any  event,  the 
court  erred  in  holding  that  prejudice  could 
have  resulted  under  the  bankrupt  law  to 
individual  creditors  by  the  sale  to  Miller 
without  ascertaining  whether  there  were 
such  creditors  who  could  have  been  preju- 
diced. In  other  words,  that  the  court  erred 
in  decreeing  the  sale  to  Miller  to  the  extent 
of  $3,000  to  be  revocable  as  a  prejudicial 
preference,  and,  at  the  same  time,  relegate 
ing  to  the  bankruptpy  court  the  determina- 
tion of  whether  there  were  any  individual 
creditors  who  could  have  been  prejudiced; 
thus  decreeing  a  preference  and  yet  declin- 
ing to  determine  a  question  which  was  essen- 
tial to  be  ascertained  before  a  preference 
eould  be  adjudged. 

Our  jurisdiction  Is  challenged,  first,  be- 
cause it  is  urged  no  Federal  question  was 
set  up  or  claimed  in  the  trial  court,  and 
therefore  no  such  question  was  cognizable 
by  the  supreme  court;  second,  because  no 
Federal  question  was  raised  in  or  decided  by 
the  supreme  court;  third,  even  if  in- 
cidentally a  Federal  question  may  have  been 
passed  upon  below,  nevertheless  the  court 
based  its  conclusions  upon  a  non-Federal 
ground,  broad  enough  to  sustain  its  judg- 
ment. The  first  question  is  involved  in  the 
second,  because,  if  the  court  below  decided 
a  Federal  question,  we  may  not  decline  to 
review  its  action  in  so  doing  upon  the 
assumption  that  the  court  transcended  its 
powers  under  the  state  law  by  passing  on  a 
question  which  it  had  no  right  to  examine, 
because  not  raised  in  the  trial  court.  The 
second  contention  embraces  an  irrelevant 
element, — ^that  is,  that  no  Federal  question 
was  raised  in  the  court  below, — since,  if 
such  a  question  was  expressly  decided  by 
the  court,  our  duty  to  review  may  likewise 
not  be  avoided  by  assmning  that  the  court 

o  decided  a  question  not  raised  in  the  cause. 

«?  *The  proposition,  therefore,  reduces  itself 
to  this:  Did  the  court  below  expressly  de- 
cide a  Federal  question  adversely  to  the 
plaintiff  in  error? 

In  its  opinion  on  the  rehearing  the  court 
said: 

*The  trustee  in  bankruptcy  was,  on  his 
own  petition,  made  a  party  plaintiff,  and 
was  authorized  by  order  of  court  to  prose- 
snte  the  suit  to  final  judgment  for  the 
benefit  of  the  bankrupt  estate.  Neither  the 
eapaeity  of  the  trustee  nor  his  right  to  stand 


in  judgment  have  been  questioned.  It  Is 
argued,  however,  by  counsel  for  Miller,  that 
the  partnership  alone  was  adjudged  a  bank- 
rupt, and  not  the  members  as  individuals, 
and  that,  as  Miller,  under  the  bankrupt  act 
of  1898  [30  Stat,  at  L.  544,  chap.  541,  U.  S. 
Gomp.  Stat  1901,  p.  3418],  is  entitled  to  be 
paid  by  preference  over  partnership  credit^ 
ors  out  of  the  net  proceeds  of  the  individual 
estate  of  O.  Guillory,  plaintiffs  were  not 
prejudiced  by  the  payment  of  the  note  held 
by  Miller  out  of  the  individual  assets  of  the 
debtor.  The  answer  to  this  contention  is 
that  the  petition  of  the  bankrupt  shows 
that  0.  Guillory  filed  schedules  of  his  in- 
dividual debts  and  of  his  individual 
property.  'Where  a  firm  goes  into  bank- 
ruptcy, it  is  a  proceeding  against  each  and 
every  member;  and  both  the  firm  and  in- 
dividual assets  must  be  administered  in 
bankruptcy/  Oollier  Bankr.  p^  60.  Hence, 
all  rights  of  preference  must  be  determined 
by  the  court  having  jurisdiction  of  the  in- 
solvency." 

In  view  of  the  statement  that  no  question 
was  raised  "as  to  the  capacity  of  the  trustee 
and  his  right  to  stand  in  judgment,"  and 
the  fact  that  the  record  does  not  contain 
the  full  proceedings  had  in  the  bankruptcy 
courts  and  the  further  fact  that  no  question 
as  to  the  capacity  of  the  trustee  is  raised 
in  the  assignment  of  errors,  we  take  it  that 
the  intimation  made  by  the  court  concern- 
ing the  effect  of  the  adjudication  of  a  firm 
as  being  also  an  adjudication  of  the  indi- 
vidual estates  of  the  members  was  but  a 
method  of  reasoning  resorted  to  by  the  court 
to  sustain  its  decision  concerning  the  right 
of  the  trustee  to  avail  of  the  state  law  under 
the  circumstances  of  the  case,  irrespective^ 
of  the  rule  as  to  preferences  provided  in  the  g 
^bankrupt  law,  and,  further,  to  support  its* 
conclusion  that  it  was  its  duty  to  abstain 
from  determining  whether  there  were  in- 
dividual creditors  who  were  prejudiced,  and 
to  remit  that  question  to  the  court  in  which 
the  bankruptcy  proceedings  were  pending. 

But  thus  limiting  the  passage  referred  to, 
it  nevertheless  results  that  the  court  below 
both  considered  and  necessarily  decided  two 
distinct  Federal  questions:  First,  the  right 
of  the  trustee  to  avoid  a  preference  under 
the  state  law,  although  it  was  contended 
that  the  exertion  of  such  power  was  in 
conflict  with  the  bankrupt  law;  and,  second, 
that  the  preference  might  be  avoided  under 
the  state  law  at  the  instance  of  the  trustee 
without  establishing  that  there  were  credit- 
ors of  the  individual  estate.  So  far  as  the 
third  contention  concerning  jurisdiction,  it 
is  apparent  from  what  we  have  just  said 
that  it  is  without  merit.  While  it  is  true 
that  the  court  applied  the  state  law  in  test- 
ing the  existence  of  the  preference,  such 
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application  of  that  law  is  obviously  not 
alone  broad  enough  to  sustain  its  conclusion 
that  the  trustee,  under  the  bankrupt  law, 
had  the  right  to  avail  of  the  preference 
under  the  state  law,  and  this  is  also  true 
concerning  the  ruling  that  there  was  power 
to  determine  the  preference  under  the  state 
law  without  previously  ascertaining  the 
existence  under  the  bankrupt  act  of  indi- 
vidual creditors. 

We  come,  then,  to  the  merits.  Eliminat- 
ing, as  we  have  done,  the  expressions  of  the 
court  below  as  to  the  effect  of  the  adjudica- 
tion in  bankruptcy  of  the  partnership  upon 
the  estates  of  the  individual  members,  we 
need  not  approach  the  very  grave  question 
which  would  arise  for  consideration  if  that 
subject  had  been  decided  by  the  court  below. 
Re  Stokes,  106  Fed.  312;  Dickas  v.  Barnes, 
6  LJIA.(N.S.)  654,  72  C.  C.  A.  261,  140 
Fed.  849;  Re  Bertenshaw,  167  Fed.  363. 

While  I  6  of  the  bankrupt  act  expressly 
authorizes  an  adjudication  in  bankruptcy 
against  a  firm,  the  controlling  provisions 
following  are  the  direct  antithesis  of  the 
rule  prevailing  in  the  state  of  Louisiana. 

Thus,  subdivision  f  of  |  6  commands  that 
^"the  net  proceeds  of  the  partnership  prop- 
Jperty  shall  be  appropriated  to  the^payment 
of  the  partnership  debts,  and  the  net  pro- 
ceeds of  the  individual  estate  of  each  partner 
to  the  payment  of  his  individual  debts. 
Should  any  surplus  remain  of  the  property 
of  any  partner  after  paying  his  individual 
debts,  such  surplus  shall  be  added  to  the 
partnership  assets  and  be  applied  to  the  pay- 
ment of  the  partnership  debts."  To  enforce 
these  provisions  the  act  compels  (subdiv. 
d)  the  keeping  of  separate  accounts  of  the 
partnership  property  and  of  the  property  be- 
longing to  the  individual  partners;  the  pay- 
ment (subdiv.  e)  of  the  bankrupt  expenses 
as  to  the  partnership  and  as  to  the  individ- 
ual property  proportionately;  and  permits 
(subdiv.  g)  the  proof  of  the  claim  of  the 
partnership  estate  against  the  individual 
estate,  and  vice  versa,  and  directs  the  mar- 
shaling of  the  assets  of  the  partnership  es- 
tate and  the  individual  estates,  "so  as  to 
prevent  preferences  and  secure  the  equi- 
table distribution  of  the  property  of  the  sev- 
eral estates." 

Now,  by  S  60  of  the  bankruptcy  law,  as 
amended  by  the  act  of  1903  [32  Stat,  at  L. 
799,  chap.  487,  |  13,  U.  S.  Comp.  Stat.  Supp. 
1907,  p.  1031],  it  is  provided  that  a  person 
riiall  be  deemed  to  have  given  a  preference 
"if,  being  insolvent,  he  has,  within  four 
months  before  the  filing  of  the  petition,  or 
after  the  filing  of  the  petiticm,  and  before 
the  adjudication,  •  .  .  made  a  transfer 
of  any  of  his  property,  and  the  effect  of  the 
enforcement  of  such  .  .  .  transfer  will 
Im  to  enable  any  ona  of  hia  creditors  to  ob- 
tain a  greater  percentage  of  his  debt  than 
any  other  of  such  creditors  of  the  same 


elasa"  It  is  obvious  that  if,  at  the  time  of 
the  alleged  preferential  transfer  to  Miller, 
there  were  no  other  creditors  of  the  individ- 
ual estate  of  Guillory  than  Miller,  under 
the  rule  laid  down  by  the  bankrupt  act,  the 
transfer  to  him  of  assets  of  the  individual 
estate,  in  payment  of  an  individual  debt, 
did  not  constitute  a  preference.  That  it 
might  have  constituted  a  preference  under 
the  state  law  results  from  the  difference  in 
the  classification  made  by  the  state  law,  on 
the  one  hand,  and  the  bankruptcy  law  on 
the  other.  So,  also,  it  is  evident,  having 
regard  to  the  separation  between  the  part- 
nership and  individual  estates  made  by  the 
bankrupt  act  and  the  method  of  distribu-o 
tion  of  those  estates,*that,  if  there  were  no  if' 
individual  creditors,  and  the  sum  paid  to 
Miller  was  returned  to  the  estate  as  a  pref- 
erence, it  would  be  his  right  to  at  once  re- 
ceive back,  by  way  of  distribution,  that 
which  he  was  obliged  to  pay  in  upon  the 
theory  that  it  was  a  preference. 

The  questions,  then,  to  be  decided,  are 
these:  lst»  was  the  trustee  authorized  by 
the  bankrupt  law  to  avoid  the  sale  to  Mil- 
ler to  the  extent  of  the  $3,000  which  con- 
stituted the  giving  in  payment  under  the 
state  law?  And,  2d,  if  so,  was  it  inciun- 
bent  on  the  trustee,  under  the  bankrupt 
act,  to  such  recovery  to  show  the  existence 
of  individual  creditors  at  the  time  the  giv- 
ing in  payment  to  Miller  took  place,  who 
were  prejudiced  thereby;  and,  if  not,  waa 
the  trustee  obliged  to  show  the  existence  of 
individual  creditors  at  the  time  of  the  ad- 
judication in  bankruptcy,  who  would  be 
prejudiced  in  the  distribution  of  the  bank- 
rupt estate  if  the  giving  in  payment  to  Mil- 
ler was  not  annulled? 

As  the  suit  by  the  creditors  was  brought 
within  four  months  before  the  adjudication 
in  bankruptcy,  their  right  to  a  lien  or  pref- 
erence arising  from  the  suit  was  annulled 
by  the  provisions  of  subdivision  f  of  |  67 
of  the  bankrupt  law.  But  that  section  au- 
thorized the  trustee,  with  the  authority  of 
the  court,  upon  due  notice,  to  preserve  liens 
arising  from  pending  suits  for  the  bene- 
fit of  the  bankrupt  estate,  and  to  prosecute 
the  suits  to  the  end  for  the  accomplishment 
of  that  purpose.  First  Nat.  Bank  v.  Staake, 
202  U.  S.  141,  60  L.  ed.  967,  26  Sup.  Ct. 
Rep.  680.  It  is  inferable  that  the  parties 
proceeded  upon  the  erroneous  conception 
that  the  state  court,  where  the  suit  was 
pending,  was  competent  to  authorize  the 
trustee;  but,  as  no  question  on  that  subject 
was  made  below  or  is  here  raised,  we  may 
not  reverse  the  judgment  in  favor  of  the 
trustee  because  of  the  absence  of  authority 
from  the  bankrupt  oourt»  when  preaumablj 
the  want  of  authority  would  have  been 
supplied  had  its  absence  been  challenged. 
Assuming,  therefore,  that  the  trustee  was 
properly  authorized,  it  follows  that  he  was 
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entitled  to  preserve  and  enforce  the  privi- 
o  lege  or  lien  which  arose  In  favor  of  the 
•  ereditors,  resulting  from  their  pending  ac- 
tion, even  although  the  cause  of  action 
arose  from  the  state  law,  and  the  applica- 
tion of  that  law  was  essential  to  secure  the 
relief  sought.  To  the  accomplishment  of 
this  end  the  bankrupt  law  was  cumulative 
and  did  not  abrogate  the  state  law.  See 
Keppel  V.  Tiffin  Sav.  Bank,  197  U.  S.  366, 
49  L.  ed.  790,  25  Sup.  Ct.  Rep.  443. 

Undoubtedly,  the  trustee,  in  prosecuting 
the  suit  to  judgment)  was  obliged  to  prove 
the  existence  of  the  facts  which  were  es- 
sential under  the  state  law,  since,  to  hold 
otherwise,  would  be  but  to  decide  that  he 
could  recover  without  proof  of  his  right  to 
do  so.  But  as,  under  the  state  law,  credit- 
ors of  the  partnership  had  a  coequal  right 
to  payment  with  the  individual  creditors  of 
a  member  of  the  firm  out  of  his  individual 
estate,  it  follows  that,  even  if  there  had  been 
no  individual  creditor  but  Miller,  recovery 
was  justified  because  of  the  prejudice  suf- 
fered by  the  partnership  creditors  as  the  re- 
sult of  the  giving  in  payment  made  by  Guil- 
lory  to  Miller.  In  view  of  the  distinction 
between  the  estates  of  partnerships  and  the 
estates  of  the  members  of  the  firm,  which 
is  made  by  the  bankrupt  law,  and  the  meth- 
od of  distribution  for  which  that  law  pro- 
vides, of  course  the  trustee  will  hold  the 
fund  as  an  asset  of  the  estate  of  the  indi- 
vidual member,  and  primarily  for  the  bene- 
fit of  his  creditors.  Although,  on  proof 
of  the  claims  against  such  individual  es- 
tate, if  it  be  that  Miller  is  the  only  individ- 
ual creditor,  he  will  be  entitled,  by  way 
of  distribution,  to  the  full  amount  paid  in 
by  him  because  of  the  method  of  distri- 
bution ordained  by  the  bankrupt  law,  that 
fact  does  not  establish  that  there  was  a 
necessity,  in  order  to  avoid  the  preference 
imder  the  state  law,  to  make  proof  that,  at 
the  time  of  the  alleged  giving  in  payment, 
there  were  other  individual  creditors  who 
were  prejudiced.  While  the  power  in  the 
■tate  court  to  pass  on  the  question  of  pref- 
erence involved  the  duty  of  deciding  wheth- 
er, at  the  time  of  the  assailed  transaction, 
there  were  creditors  to  be  prejudiced,  that 
duty  did  not  involve  ascertaining  what 
creditors,  at  the  time  of  the  adjudication  in 
bankruptcy,  were  entitled  to  participate  in 
othe  distribution.  The  one  was  within  the 
«P  protvinee«of  the  state  court  for  the  purpose 
of  the  ease  before  it;  the  other  was  a  dif- 
ferent question,  depending  on  independent 
oonsiderations  exclusively  cognizable  in  the 
bankruptcy  court.  The  state  court  was^ 
therefore,  right  in  so  deciding. 
AAnneda 


(ai  U.  S.  607) 
UNITED  STATES,  Plff.  in  Err., 

V. 

EDGAR  M.  BIGGS,  Charles  H.  Freeman, 
Charles  D.  McPhee,  and  John  J.  Me- 
Ginnity. 

Courts  (§  885*)— Supbekb  Couet— Juris- 
diction —  **CoN8TBucTioN"  — Chimin  Aii 
Case— Review  on  Behalt  of  Govern- 
ment. 

1.  Interpretation  is  included  in  the  term 
"construction,"  as  used  in  the  act  of  March 
2,  1907  (34  Stat,  at  L.  1246.  chap.  2564,  U. 
S.  Comp.  Stat  Supp.  1907,  p.  209),  author- 
izing a  writ  of  error  on  behalf  of  the  goyem- 
ment  from  the  Federal  Supreme  Court  to 
review  the  judgment  of  a  district  or  circuit 
court  sustaining  a  demurrer  to  an  indict- 
ment when  based  npon  the  construction  of 
the  statute  upon  which  such  indictment  is 
founded. 

[Bd.  Note.— For  other  casei,  tee  Courts,  Dec 
Dig.  9  385.* 

For  other  deflnltlona,  tee  Words  and  Phrases. 
VOL  2.  pp.  1479-14S0.] 

Courts  (§  885*)— Fedebai.  Coubts— Ap- 
peal—Scope  OF  Review. 

2.  The  action  of  the  court  below  as  to 
the  mere  construction  of  the  indictment  is 
not  open  to  review  on  the  writ  of  error 
authorized  by  the  act  of  March  2,  1907, 
on  behalf  of  the  government,  to  review  a 
judgment  of  a  district  or  circuit  court  sus- 
taining a  demurrer  to  an  indictment  on  the 
ground  of  the  construction  of  the  statute 
upon  which  the  indictment  is  founded. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dee. 
Dig.  9  886.*] 

Public  Lands  (§  88*)— TniBEB  and  Stone 
Lands  —  AoBBEMBNT  io  Convey  atteb 
Patent. 

3.  An  entryman  who  has  made  an  appli- 
cation under  the  timber  and  stone  act  of 
June  3,  1878  (20  Stat,  at  L.  89,  chap.  161, 
U.  S.  Comp.  Stat  1001,  p.  1646),  as  amend- 
ed by  the  act  of  Aug.  4,  1892  (27  Stat,  at 
L.  348,  chap.  376,  U.  S.  Comp.  Stat.  1901. 
p.  1646),  in  good  faith,  and  for  his  ex- 
clusive use  and  benefit,  is  not  prohibited 
from  subsequently  agreeing  to  convey  the 
land  covered  by  his  application  to  another, 
and  to  perfect  his  entry  for  the  purpose, 
after  patent,  of  fulfilling  his  contract,  by 
the  provision  of  the  statute  forbidding  an 
entryman  or  applicant  from  making  an 
application  ostensibly  in  his  own  name,  but 
in  reality  for,  and  on  behalf  of,  another. 

[Ed.  Note.— For  other  cases,  see  Publlo  Lands, 
Gent  Dig.  {  82;    Dee.  Dig.  |  $&.•} 

CONSPIBACT  (I  33*)— To  DXTBAUto  UNITED 

States. 

4.  A  conspiracy  to  induce  entrymen  who 
have  made  application  under  the  timber 
and  stone  act  of  June  3,  1878,  as  amended 
by  the  act  of  Aug.  4,  1892,  to  agree  to  con- 
vey after  patent,  is  not  one  to  defraud  the 
United  States  "in  any  manner  or  for  any 
purpose,"  within  the  meaning  of  U.  8.  Rev. 
SUt.  §  6440,  U.  S.  Comp.  Stat.  1901,  p. 
3676,  since  the  former  statute  not  only  does 
not  expressly   prohibit  an  entryman   from 


•For  other  ossss  see  same  topic  ft  {  mxjmbbb  In  Dee.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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making  rach  an  agreement,  but  impliedly 
■anctions  it. 

(BML   Note.— For  other  casee,   aee   Consplraoy. 
Gent  Dig.  9  60;    Dec.  Dig.  8  S8.*] 
GouBTS  (§  385*)— Supreme  Coubt— Appeal 

BT    GOVEBNllENT    UX    CbIMINAL    CaSE  — 

Scope  of  Review. 

6.  Every  question  of  the  character  re- 
ferred to  in  the  act  of  March  2,  1007,  au- 
thorizing a  writ  of  error  on  behalf  of  the 
government  from  the  Federal  Supreme 
Court,  to  review  certain  judgments  of  the 
Federal  district  and  circuit  courts  in  crim- 
inal cases,  need  not  be  decided  by  the  Su- 
preme Court  when,  by  the  decision  of  one 
of  such  questions,  the  case  is  completely  dis- 
posed of  and  the  other  questions  have  be- 
come irrelevant, 

[Bd.  Note.— For  other  cases,  aee  Courts,  Dec. 
Dig.  9  S8S.*] 

[No.  289.] 

Argued   December   16,   17,   1908.     Decided 
January  4,  1909. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  District  of  Colora- 
do to  review  a  judgment  sustaining  a  de- 
murrer to  an  indictment  charging  a  con- 
spiracy to  defraud  the  United  States.    Af- 
firmed. 
See  same  case  below,  157  Fed.  264. 
The  facts  are  stated  in  the  opinion. 
Solicitor  General  Hoyt,  Attorney  Gener- 
al Bonaparte,  and  Mr.  E^win  W.  Lawrence 
for  plaintiff  in  error. 
Messrs.  Clyde  C.  Dawson  and  Charles 
^  J.  Hughes,  Jr.,  for  defendants  in  error. 

!P  •Mr.  Justice  "White  delivered  the  opinion 
of  the  court: 

It  is  adequate  to  an  understanding  of  the 
questions  which  are  here  necessary  to  be 
decided  in  general  terms  to  say  that  the 
indictment  against  the  defendants  in  error 
charged  them  with  conspiracy  In  violation 
of  the  2d  chiuse  of  §  5440,  Rev.  Stat.  (U. 
8.  Comp.  Stat  1001,  p.  3676),  which  makes 
it  criminal  to  conspire  to  defraud  the 
United  States  "in  any  manner  or  for  any 
purpose."  The  means  by  which  it  was  con- 
templated that  the  United  States  should  be 
defrauded  was  charged  in  the  indictment 
to  have  been  the  unlawful  obtaining  by  pur- 
chase under  the  timber  and  stone  act  of 
public  land  of  the  United  States  in  excess 
of  the  quantity  authorized  by  law  to  be 
acquired.  The  timber  and  stone  act,  when 
originally  enacted,  in  June,  1878,  related 
solely  to  public  lands  within  particular 
states.  20  Stat,  at  L.  chap.  151,  p.  89,  U. 
S.  Comp.  Stat.  1901,  p.  1546.  In  1892,  how- 
ever, that  act  was  amended  by  striking  out 
the  designation  of  particular  states,  thus 
causing  the  act  to  apply  to  "surveyed  pub- 
lic lands  of  the  United  States  within  the 
public-land  states."  27  Stat,  at  L.  348, 
chap.  875,  U.  S.  Comp.  Stat.  1901,  p.  1545. 


As  it  is  essential  to  have  that  act  in  mind 
we  excerpt  from  the  opinion  of  the  court 
below  a  succinct  but  comprehensive  and  ac- 
curate statement  of  its  provisions: 

'*This  act  in  its  1st  section  specifies  the- 
qualifications  of  purchasers  or  entrymen 
thereunder,  and  limits  the  amount  of  land 
which  each  may  acquire  to  160  acres.  The- 
2d  section  provides  that  the  applicant,  at 
the  time  of  his  application,  shall  file  a  writ- 
ten statement  in  duplicate  under  oath  with 
the  register,  describing  the  land  which  he 
desires  to  purchase  and  its  quality,  that  h» 
has  made  no  other  application  under  this 
act,  and  that  he  does  not  apply  to  purchase 
the  same  on  speculation,  but  in  good  faith 
to  appropriate  it  to  his  own  exclusive  use^ 
and  benefit,  and  that  he  has  not,  directly ^ 
or  indirectly,  made  any  agreement  or*con-« 
tract  in  any  way  or  manner,  with  any  per- 
son or  persons  whatsoever,  by  which  the 
title  which  he  might  acquire  from  the  gov- 
ernment of  the  United  States  should  inure, 
in  whole  or  in  part,  to  the  benefit  of  any 
person  except  himself.  It  then  provides 
that,  if  he  swears  falsely,  he  shall  be  gr^ilty 
of  perjury  and  forfeit  the  money  which  he 
paid  for  said  lands,  and  all  right  and  title 
to  the  same,  and  any  grant  or  conveyance 
which  he  may  have  made,  except  in  the 
hands  of  bona  fide  purchasers,  shall  be  null 
and  void.  The  3d  section  provides  that,  ou 
the  filing  of  the  applicant's  statement,  the 
register  shall  post  a  notice  of  the  applica- 
tion in  his  office  for  a  period  of  sixty  days, 
and  that  the  applicant  shall  publish  the 
same  notice  in  a  newspaper  nearest  the  lo- 
cation of  the  premises  for  a  like  period  of 
time,  and  after  the  expiration  of  said  sixty 
days,  if  no  adverse  claim  shall  have  been 
filed,  the  party  desiring  to  purchase  shall 
furnish  to  the  register  of  the  land  office 
satisfactory  evidence,  'first,  that  said  notice 
of  the  application  prepared  by  the  register 
as  aforesaid  was  duly  published  in  a  news- 
paper, as  herein  required;  secondly,  that 
the  land  is  of  the  character  contemplated 
in  this  act,  unoccupied,  and  without  Im- 
provements,' etc.,  'and,  upon  payment  to  the 
proper  officer  of  the  purchase  money  of  said 
land,  together  with  the  fees  of  the  regis- 
ter and  receiver/  etc.,  'the  applicant  may 
be  permitted  to  enter  said  land,'  and  a  pat- 
ent shall  issue  thereon.  It  further  pro- 
vides that  any  person  having  a  valid  claim 
to  any  portion  of  the  land  may  object  in 
writing  to  the  issusnce  of  the  patent,  and 
evidence  shall  be  taken  thereon  as  to  the 
merits  of  said  objection."     [157  Fed.  266.] 

The  indictment  contained  one  count,  sup- 
ported by  averments  of  fourteen  overt  acts. 

The  accused  after  moving  to  quash  on  the 
ground  of  the  illegality  of  the  organization  of 
the  grand  jury,  demurred  to  the  indictment 


*For  other  cmsei  see  ■ame  topic  A  8  kuhbeb  in  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 


1008. 


UNITED  STATES  T.  BIGGS. 


183 


OB  a  numb«r  of  technical  grounds,  and  upon 
tike  oontentiona  that  the  facts  stated  in  the 
indictment  were  insufficient  to  charge  an 
oifense  within  any  statute  of  the  United 
S  States,  and  that,  as  the  indictment  had  not 
f  Men  found  ^within  three  years  of  the  com- 
mission of  the  acts  therein  alleged,  the  right 
to  prosecute  for  the  same  was  barred  by 
the  statute  of  limitations.  The  court  held 
the  indictment  stated  no  offense  against  the 
United  States,  and,  sustaining  the  demur- 
rer upon  that  ground,  discharged  the  ao- 
eused  without  day.  It  was  also  held  that, 
if  the  indictment  was  construed  as  em- 
bracing but  one  offense,  the  three  years'  bar 
of  the  statute  of  limitations  was  control- 
ling; but  that,  if  it  were  held  that  the  in- 
dictment stated  more  than  one  offense,  thus 
jaTing  one  of  the  offenses  from  the  opera- 
tion of  the  statute  of  limitations,  the  indict- 
ment would  be  void  for  duplicity. 

The  reasons  which  caused  the  court  to 
reach  the  conclusions  just  stated  were  ex- 
pounded in  an  opinion.  Therein,  in  order 
to  determine  whether  the  indictment  stated 
an  offense  against  the  United  States,  the 
court  came  first  to  construe  it  in  the  light 
of  the  provisions  of  the  timber  and  stone 
act.    In  doing  so  the  court  said: 

"We  find  that  the  indictment  sets  in 
where  the  2d  section  of  the  timber  and 
stone  act  leaves  off.  It  charges  that  the 
purpose  of  the  conspiracy  was  to  'hire  and 
under  agreements'  with  entrymen  have  them 
pay  for  the  lands  with  monqre  of  the  cor- 
poration and  have  them  make  entries.  It 
does  not  charge  the  date  on  which  such  hir- 
ing and  agreements  to  make  entries  were 
to  be  made,  nor  that  the  entrymen  were 
hired  to  make  applications,  nor  that  said 
hiring  and  agreements  were  prior  to  any 
application.  The  indictment  appears  to  at- 
tempt to  challenge  some  acts  done  by  the 
entrymen  under  the  provisions  of  S  3  of 
■aid  act,  to  wit:  The  hiring  of  and  agree- 
ment with  entrymen  (who  had  made  appli- 
cation before  that  under  S  2  of  the  act) 
to  make  entries  and  pay  for  the  lands  with 
moneys  furnished  by  the  corporation.  .  .  . 
But  it  is  said  the  indictment  charges  a  vio- 
lation of  S  1  of  the  act  in  the  acquisition 
of  more  land  by  the  corporation  than  there 
limited.  When  it  comes  to  that,  the  indict- 
^  ment  does  not  charge  that  the  several  en- 
i?  trsrmen  were  disqualified  as  such,*  nor  that, 
when  they  made  application,  they  had  out- 
standing contracts  to  sell,  or  were  then 
acting  under  agreements  or  hire  for  said 
defendants  or  said  corporation.  A  compli- 
ance with  the  timber  and  stone  act,  by  the 
entrymen.  In  both  its  spirit  and  letter,  prior 
to  and  at  time  of  application,  is  not  chal- 
lenged by  the  indictment.'* 
Having  thus  oonstmed  the  indictment^  it 


was  then  considered  whether  any  offense 
was  therein  stated  against  the  United 
States.  In  deciding  that  no  offense  was 
stated,  it  was  held  that,  although  it  were 
conceded  that  the  timber  and  stone  act  pro- 
hibited an  entryman  or  applicant  from  mak- 
ing an  application  ostensibly  in  his  own 
name,  but  in  reality  for  and  on  behalf  of 
another,  that,  if  an  applicant  or  entryman 
made  an  application  in  good  faith,  for  his 
own  exclusive  use  and  benefit,  the  statute 
contained  no  prohibition,  express  or  implied, 
against  the  right  of  the  entxyman,  after 
his  application,  and  before  the  final  action 
thereon,  to  sell  to  another  the  claim  to  the 
land  which  had  arisen  from  his  application. 
It  was  therefore  decided  that  such  applicant 
was  at  liberty  to  contract  with  another  to 
convey  the  land  covered  by  the  application 
and  to  perfect  his  entry  for  the  purpose  of 
fulfilling  his  contract  to  convey  the  land 
after  patent.  In  reaching  this  conclusion 
the  court  was  controlled  by  the  decision  in 
Adams  v.  Church,  193  U.  S.  610,  48  L.  ed. 
769,  24  Sup.  Ct  Bep.  612,  giving  a  like 
construction  to  the  timber  culture  act  of 
June  14,  1878  (chap.  190,  20  SUt.  at  L. 
113).  Having  thus  decided  that  the  indict- 
ment as  construed  charged  the  doing  of  no 
unlawful  act,  but  simply  the  exercise  of  a 
lawful  act,  not  in  any  way  prohibited,  but, 
on  the  contrary,  impliedly  sanctioned,  by 
the  statute,  it  was  decided  that,  under  no 
possible  construction,  could  the  acts  charged 
constitute  an  unlawful  conspiracy  within 
the  2d  clause  of  §  6440,  Rev.  Stat.  And  for 
additional  reasons  expressed  in  the  opinion 
the  conclusions  of  the  court  concerning  the 
bar  of  the  statute  of  limitations  and  the 
duplicity  of  the  indictment,  if  it  were  so 
construed  as  to  save  it  from  the  statute,  ^^ 
were  fully  expressed.  ^ 

*This  writ  of  error,  direct  from  this  court,  • 
is  prosecuted  hy  the  United  States  under  the 
authority  of  the  act  of  March  2,  1907   (34 
Stat,  at  1m  1246,  chap.  2664,  U.  S.  Ck>mp. 
Stat.  Supp.  1907,  p.  209). 

Our  right  to  review  the  decision  below  is 
questioned  by  the  defendants  in  error  on 
the  ground,  first,  that  the  court  below  did 
not  construe,  but  simply  interpreted,  $  5440, 
Rev.  Stat.,  and  the  provisions  of  the  tim- 
ber and  stone  act;  and,  second,  because,  al- 
though it  applied  the  bar  of  the  statute  of 
limitations,  the  court  did  not  do  so  by  way 
of  sustaining  a  plea  in  bar,  but  simply  in- 
cidentally passed  upon  that  question  in  de- 
ciding the  demurrer. 

The  want  of  merit  in  the  first  contention 
is  established  by  United  States  v.  Keitel, 
No.  286  of  thU  term,  211  U.  S.  370;  53  L^ 
td.  — ^,29  Sup.  Ct  Bep.  123. 

As  therefore  we  have,  in  any  event,  ju- 
risdiction to  review  the  action  of  the  trial 
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court  in  construing  the  timber  and  stone 
act  and  in  fixing  the  meaning  of  §  5440, 
Rev.  Stat.,  in  the  light  of  that  construction, 
we  presently  pass  the  consideration  of  the 
ruling  made  by  the  court  in  respect  to  the 
statute  of  limitations.  We  do  this  because, 
if  it  be  found  that  the  court  below  was 
right  in  its  conclusions  as  to  the  construc- 
tion of  the  timber  and  stone  act  and  of 
§  6440,  Rey.  Stat.,  ita  judgment  quashing 
the  indictment  will  be  sustained,  and  its 
action  concerning  the  statute  of  limitations 
will  be  u>me  irreleyant,  and  will  not  require 
ezaminaMon,  unless  it  be  our  duty  under 
the  act  of  1907,  which  we  shall  also  here- 
after consider,  to  pass  upon  that  question, 
although  iU  decision  will  have  become  whol- 
ly unnecessary. 

It  is  also  settled  by  United  States  v. 
Keitel,  suprr,  that  the  right  given  to  the 
United  States  to  obtain  a  direct  review 
from  this  court  of  the  rulings  of  the  lower 
oourt  on  the  cubjects  embraced  within  the 
statute  of  1907  does  not  give  authority  to 
revise  the  action  of  the  court  below  as  to 
the  mere  construction  of  an  indictment,  and 
therefore,  in  the  exercise  of  our  power  to 
review  on  this  record,  we  must  accept  the 
construction  of  the  indictment  made  by  the 

flower  court,   and  test  its  construction  of 

2  the  statute  in  that  aspect. 

•  'While  not  questioning  this  general  rule, 
the  United  States  insists  that  the  case  here 
presented  is  an  exception  to  that  rule,  be- 
cause of  the  contention  that  the  construc- 
tion given  by  the  court  below  to  the  indict- 
ment was  but  the  necessary  result  of  the 
misconstruction  which  the  court  applied  to 
the  timber  and  stone  act,  and  hence  that 
a  review  of  the  construction  given  to  the 
indictment  is  necessarily  involved  in  the 
determination  of  the  correctness  of  the  con- 
struction given  by  the  court  to  the  statute. 
Conceding  the  premise,  for  the  sake  of  ar- 
gument, the  deduction  by  which  it  is  sought 
to  apply  it  to  the  case  in  hand  is,  we  think, 
without  foundation.  It  proceeds  upon  a 
subtle  separation  of  particular  words  or 
phrases  in  the  indictment  from  the  context 
of  that  pleading,  and  the  afi&xing  to  the 
words  thus  separated  a  penetrating,  but, 
nevertheless,  too  narrow,  significance  for  the 
purpose  of  establishing  the  proposition  re- 
lied upon.  On  the  contrary,  we  think  the 
conclusion  cannot  be  escaped  that  the  con- 
struction given  by  the  court  below  to  the 
indictment  was  the  result  merely  of  the 
analysis  which  the  court  made  of  the  in- 
dictment as  an  entirety,  of  its  appreciation 
of  the  nature  and  character  of  the  acts 
therein  referred  to,  and  of  the  overt  acts 
alleged,  the  whole  read  in  the  light  of  the 
elementary  canons  of  construction  applica- 
ble to  crhninal  pleadings,  and  elucidated,  I 


as  the  court  expressly  stated,  by  the  entire 
absence  of  anything  in  the  indictment  tend- 
ing to  show  that  the  pleader  contemplated 
alleging  the  existence  of  any  conspiracy  to 
induce  the  making  of  applications  to  pur- 
chase. 

Coming  to  consider  the  construction  given 
by  the  court  to  the  timber  and  stone  act 
as  applied  to  the  allegations  of  the  indict- 
ment, as  interpreted  by  the  court,  the  cor- 
rectness of  the  construction  given  by  the 
court  below  to  the  statute  is  established 
beyond  controversy  by  the  decision  in  Wil- 
liamson V.  United  States,  207  U.  S.  425,  52 
L.  ed.  278,  28  Sup.  Ct.  Rep.  163,  announced 
since  the  decision  below  was  rendered. 

The  Williamson  Case  was  a  prosecution 
for  a  conspiracy  in  violation  of  §  6440,  Rev.  et 
Stat.,  to  procure  the  commission  of 'the? 
crime  of  subornation  of  perjury  by  caus- 
ing certain  affidavits  to  be  made  for  the 
purpose  of  acquiring  land  under  the  tim- 
ber and  stone  act.  At  the  trial,  over  ex- 
ceptions, affidavits  as  to  the  bona  fides  of  a 
number  of  applicants  and  of  the  purpose  of 
each,  in  making  his  application,  to  acquire 
only  for  himself,  were  offered  in  evidence, 
and  like  affidavits  which  were  required  by 
the  rules  and  regulations  of  the  Land  De- 
partment at  the  time  of  the  final  entry 
were  also  offered  in  evidence.  The  govern- 
ment insisted  that  the  papers  were  admissi- 
ble because  the  indictment  charged  a  con- 
spiracy to  suborn  perjury,  not  only  at  the 
time  of  the  application  to  purchase,  but 
also  in  the  subsequent  stage  of  making  the 
final  entry;  and  that,  even  if  this  were  not 
the  case,  the  affidavits  made  after  applica- 
tion were  admissible  for  the  purpose  of 
showing  the  motive  which  existed  at  the 
time  the  application  was  made.  It  was 
decided  that  the  indictment  only  charged 
subornation  of  perjury  at  the  time  of  the 
application.  Passing  on  the  alleged  conten- 
tion as  to  motive,  it  was  held  that,  in  view 
of  the  requirements  as  to  an  affidavit  ex- 
acted by  the  statute  to  be  made  at  the 
time  of  the  application,  as  to  the  bona  fides 
of  the  applicant  and  his  intention  to  buy 
for  himself  alone,  and  the  absence  of  any 
such  requirement  in  the  statute  as  to  the 
final  entry,  that  the  prohibition  of  the 
statute  applied  only  to  the  condition  of 
things  existing  at  the  time  of  the  applica- 
tion to  purchase,  and  did  not  restrict 
an  entryman,  after  said  application  was 
made,  from  agreeing  to  convey  to  an- 
other, and  perfecting  his  entry  for  the 
purpose,  after  patent,  of  transferring  the 
land  in  order  to  perform  his  contract.  It 
was,  therefore,  held,  that  the  affidavits  made 
at  the  final  stage  of  the  transaction  were 
not  admissible  to  show  motive  at  the  time 
of  the  applications  to  purchase,  and  that 
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any  requirements  contained  in  the  rules 
and  regulations  of  the  Land  Department 
making  an  affidavit  essential  to  show  bona 
fides,  etc.,  at  the  final  stage,  were  ultra  virea 
and  void.  In  passing  upon  the  subject  the 
^  ruling  to  the  like  effect  concerning  the  tim- 
et ber  culture  act,  made  in  Adams  v.  Church, 
•  supra,  was*reiterated  and  approved,  and  de- 
clared to  be  applicable  to  the  timber  and 
stone  act,  despite  immaterial  differences  in 
the  phraseology  of  the  two  acts.  The  court, 
after  approvingly  referring  to  Adams  v. 
Church,  and  after  reviewing  the  timber  and 
stone  act,  and  calling  attention  to  the  en- 
tire omission  of  all  requirement  that  state- 
ment as  to  the  purpose  and  intention  of  the 
entryman  should  be  made  at  the  date  of  the 
final  step  in  the  acquisition  of  the  land, 
said  (p.  460) :  "Indeed,  we  cannot  perceive 
how,  under  the  statute,  if  an  applicant 
has,  in  good  faith,  complied  with  the  re- 
quirements of  the  2d  section  of  the  act,  and, 
pending  the  publication  of  notice,  has  con- 
tracted to  convey,  after  patent,  his  rights 
in  the  land,  his  so  doing  could  operate  to 
forfeit  his  right." 

It  is  insisted  by  the  government  that, 
however  conclusive  may  be  this  ruling  as 
to  the  power  of  the  applicant  to  sell  after 
application  and  to  perfect  his  entry  for 
the  purpose  of  enabling  him  to  perform  such 
contract,  that  such  ruling  does  not  eon- 
elude  the  contention  that  a  conspiracy 
formed  to  induce  an  entryman  who  has 
made  his  application  to  purchase  subse- 
quently to  agree  to  convey  his  interest  in 
the  land  would  be  a  violation  of  the  statute. 
But  we  are  constrained  to  say  that  this  is  a 
mere  distinction  without  a  difference.  The 
effect  of  the  ruling  in  the  Williamson  Case 
was  to  hold  that  the  prohibition  of  the 
statute  only  applied  to  the  period  of  orig- 
inal application,  and  ceased  to  restrain  the 
power  of  the  entryman  to  sell  to  another 
and  perfect  his  entry  for  the  purpose  of 
transferring  the  title  after  patent.  This 
being  concluded  by  the  decision  in  the  Wil- 
liamson Case,  the  distinction  now  sought 
to  be  made  comes  to  this, — that  it  is  un- 
lawful under  the  statute  to  conspire  to 
have  that  done  which  the  statute  did  not 
prohibit,  and,  on  the  contrary,  by  implica- 
tion recognized  could  be  lawfully  done  with- 
out prejudice  or  injury  to  the  United  States 
in  any  manner  whatever.  This  also  serves 
to  demonstrate  that  no  error  was  commit- 
ted by  the  court  below  in  holding  that,  un- 
der S  5440,  Rev.  Stat.,  the  acts  charged 
gin  the  indictment  could  not  possibly  have 
y  constituted  a  defrauding  *  of  the  United 
States  in  any  manner  or  for  any  purpose 
within  the  intendment  of  that  section. 

It  remains  only  to  notice  the  niling  of  the 
court  below  as  to  the  bar  of  the  statute  of 


limitations.  While  the  act  of  1907  gives 
authority  to  come  directly  here  to  obtain  a 
review  of  the  construction  of  a  statute  un- 
der the  circumstances  which  the  act  enumer- 
ates, and  also  authorizes  us  to  review  a 
"decision  or  judgment  sustaining  a  special 
plea  in  bar,  when  the  defendant  has  not 
Keen  put  in  jeopardy,"  we  consider  that  the 
power  given  is  coincident  with  the  purpose 
for  which  it  was  conferred;  that  is,  to 
have  determined,  in  a  case  within  the  stat- 
ute, the  question  whether  or  not  the  gov- 
ernment is  entitled  to  further  prosecute 
the  case,  and  therefore  does  not,  of  course, 
call  upon  us  to  decide  every  question  of  the 
character  referred  to  in  the  statute,  when, 
by  the  decision  of  one  of  such  questions, 
the  case  is  completely  disposed  of  and  the 
other  questions  have  become  so  irrelevant 
as  to  cause  it  to  be,  in  our  opinion,  unnec- 
essary to  consider  and  determine  them.  Of 
course,  under  these  circumstances,  we  in- 
timate no  opinion  whatever  concerning  the 
correctness  of  the  construction  adopted  by 
the  court  below  in  respect  to  the  statute  of 
limitations. 
Affirmed. 


(211  U.  8.  625) 

UNITED  STATES,  Plff.  in  Err., 

v. 

CHARLES  H.  FREEMAN,  Edgar  M.  BfggB» 

and  Welch  W.  Nossaman. 

This  case  is  governed  by  the  decision  in 
United  States  v.  Biggs,  ante,  p.  181. 

[No.  288.] 

Argued   December   16,    17,    1908.     Decided 
January  4,  1009. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  District  of  Colo- 
rado to  review  a  judgment  quashing  an  in- 
dictment for  a  conspiracy  to  defraud  the 
United  States.  Affirmed. 

Solicitor  General  Hoyt,  Attorney  Gener- 
al Bonaparte,  and  Mr.  Edwin  W.  Law- 
rence for  plaintiff  in  error. 

Messrs.  Clyde  C.  Dawson  and  Charles 
J.  Hughes,  Jr.,  for  defendants  in  error. 

Mr.  Justice  White  delivered  the  opinion 
of  the  court: 

In  this  case  the  court  below  quashed  an 
indictment,  and  a  writ  of  error  direct  from 
this  court  is  prosecuted  on  behalf  ef  the  Unit- 
ed States,  upon  the  theory  by  which  it  pros- 
ecuted the  writ  in  the  case  of  United  States 
V,  Bljfgs,  No.  289.  jnst  decided  [211  U.  S. 
607,  53  I*  ed.  — ^,29  Sup.  Ct  Rep.  181]  the 
case  presented  by  the  record,  omitting  refer- 
ences to  irrelevant  distinctions  in  the  form 
of  the  pleadings  is  like  that  in  the  Biggs 


186 


29  SUPREME  OOURT  REPORTEB. 


Oct.  Tebu, 


Case,  and  is  eontrolled  and  dJapoaed  of  by 
the  opinion  just  announced  therein. 
Affiled. 


(2U  U.  S.  622) 

UNITED  STATES^  Plff.  in  Err., 

T. 

ALEXANDER  T.  SXJLLENBERGER,  James 
S.  Hatcher,  Ellis  M.  Hampton,  et  aL 

This  case  is  governed  by  the  decision  in 
United  States  t.  Biggs,  ante,  p.  181. 

[No.  290.] 

Aigaed   December    16,    17,    1908.     Decided 
January  4,  1909. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  District  of  Colo- 
rado to  review  a  judgment  quashing  an  in- 
dictment for  a  conspiracy  to  defraud  the 
United  States.    Affirmed. 

Solicitor  Greneral  Hoyt,  Attorney  Gener- 
al Bonaparte,  and  Mr.  Edwin  W.  Lawrence 
for  plaintiff  in  error. 

Messrs.  Edmand  F.  Richardson  and 
Horace  N.  Hawkins  for  defendants  in  er- 

IP  *Mr.  Justice  Wliite  delivered  the  opinion 
of  the  court: 

In  this  case  the  United  States  seeks  the 
reversal  of  the  action  of  the  court  below  in 
quashing  an  indictment,  the  writ  of  error 
being  prosecuted  directly  from  this  court 
upon  the  assumption  that  the  case  oomes 
within  the  act  of  March  2,  1907.  [34  Stat, 
at  L.  1246,  chap.  2664,  U.  S.  Comp.  Stat. 
Supp.  1907,  p.  209.]  The  indictment 
eharged  a  conspiracy  in  violation  of  S  6440, 
Rev.  Stat.  (U.  S.  Comp.  Stat.  1901,  p.  3676), 
to  unlawfully  acquire  land  of  the  United 
States  under  the  timber  and  stone  act.  The 
oourt  gave  to  the  indictment  the  same  con- 
struction which  it  affixed  to  the  indictment 
in  the  case  of  United  States  v.  Biggs,  No. 
289  [211  U.  S.  607,  53  L.  ed.  — ,  29  Sup.  Ct. 
Rep.  181],  which  we  have  just  decided,  and 
applied  the  same  principles  which  it  expound- 
ed in  the  opinion  in  that  case.  Disregarding 
Smere  immaterial  differences  in  the  form  of 
^  the  pleadings,*  this  case  is  like  the  Biggs 
Case,  and  is  disposed  of  by  the  opini<m 
which  we  have  just  announced  in  that  case. 
Affirmed. 


(211  U.  S.  477) 

FRANKLIN  B.  LORD  and  William  B.  Lord, 
Plffs.  in  Err., 

V. 

ICARTIN  H.  GLTNN,  Comptroller  of  the 
State  of  New  York,  Deft  in  Err. 

Ck>NBrnTunoNAL   Law   (|   229*)  — Equal 
Pbotection  of  thb  Laws— Inheritance 
Tax. 
The  equal  protection  of  the  laws  is  not 


denied  by  the  impositi<m  of  the  inheritanoe 
tax  provided  for  bv  N.  Y.  Laws  1887,  chap. 
713,  upon  certain  bequests  of  personalty  by 
a  nonresident  decedent  owning  both  real 
and  personal  property  within  the  state  be- 
cause, under  that  statute,  as  construed  bj 
the  state  courts,  the  tax  could  not  be  col- 
lected if  the  only  property  belonging  to  the 
decedent  situated  within  the  state  was  per» 
sonalty. 

[Bd.  Note.— For  other  eases,  see  Con«titutloiia& 
lAW,  Cent  Dig.  |  685;    Dec.  Dig.  9  229.*] 

[No.  45,] 

Argued  December  0,  1908.     Decided  Janu-- 
ary  4,  1900. 

IN  ERROR  to  the  Surrogate's  Court  of 
the  County  of  New  York  in  the  State  of 
New  York  to  review  a  judgment  entered 
pursuant  to  the  mandate  of  the  Court  of 
Appeals  of  that  state,  which  affirmed  a. 
Judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  and  for  the  First  Judicial 
Department,  which  affirmed  in  part  and  re- 
versed in  part  an  order  of  the  Surrogate'* 
Court,  imposing  a  collateral  inheritance  tax. 
Affirmed. 

See  same  case  below  in  Appellate  Division,. 
Ill  App.  Div.  162,  97  N.  Y.  Supp.  553;  in 
Court  of  Appeals,  186  N.  Y.  649,  79  N.  B. 
1110. 

The  facts  are  stated  in  the  opinion. 

Mr.  Lucins  H.  Beers  for  plaintiffs  in 
error. 

Mr.  D.  Cady  Herrick  for  defendant  in 
error.  ^ 

00 

*Mr.  Justice  Brewer  delivered  the  opin-  • 
ion  of  the  oourt: 

The  question  presented  in  this  case  is 
the  validity  of  a  collateral  inheritance  tax 
on  certain  property  bequeathed  to  plaintiffs 
in  error  by  Emily  M.  Lord,  deceased.  The 
testatrix  and  her  husband  had  lived  for 
many  years  at  Morristown,  New  Jersey. 
She  died  there  Januaiy  18,  1892.  At  the 
time  of  her  death  she  owned  real  estate 
situate  in  the  state  of  New  York,  and  cer- 
tain personal  property  on  deposit  in  a  safe 
deposit  company  in  the  city  of  New  York. 
The  inheritance  tax  was  claimed  under  chap. 
713,  of  the  Laws  of  the  State  of  New  York 
for  1887,  entitled,  "An  Act  to  Amend  Chap. 
483  of  the  Laws  of  1885,  Entitled,  'An  Ad 
to  Tax  Gifts,  Legacies,  and  Collateral  In- 
heritances in  Certain  Cases."* 

That  act  has  twenty-six  sections.  It  is 
sufficient,  however,  to  refer  to  a  part  of  §  1 
and  §  15: 

"Sec.  1.  After  the  passage  of  this  act  all 
property  which  shall  pass  by  will  or  by  the 
intestate  laws  of  this  state,  from  any  person 
who  may  die  seised  or  possessed  of  the  same 
while  a  resident  of  this  state,  or  if  such  de- 
eedent  was  not  a  resident  of  this  state  at 
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the  time  of  death,  which  propertj,  or  any 

olpiirt  thereof,   shall   be   within  thii  state, 

?     .    .    .    shall  be  and  is^sabjeot  to  a  tax 

of  $6  on  every  $100  of  the  clear  market 

▼alue  of  such  property." 

"Sec.  16.  The  surrogate's  court  in  the 
county  in  which  the  real  property  is  situate 
of  a  decedent  who  was  not  a  resident  of  the 
state,  or  in  the  county  of  which  the  decedent 
was  a  resident  at  the  time  of  his  death, 
shall  have  jurisdiction  to  hear  and  deter- 
mine all  questions  in  relation  to  the  tax 
•arising  under  the  provisions  of  this  act, 
■and  the  surrogate  first  acquiring  jurisdic- 
tion hereunder  shall  retain  the  same,  to 
the  exclusion  of  every  other." 

It  appears  that  the  husband  of  the  testa- 
trix died  in  Morristown  only  ten  dajrs  before 
his  wife,  but,  as  he  owned  no  real  estate 
situate  in  the  state  of  New  York,  no  inherit- 
ance tax  was  collected  from  his  estate. 
In  claiming  the  equal  protection  of  the  law 
under  the  14th  Amendment,  counsel  for 
plaintiffs  in  error,  after  pointing  to  the  dis- 
^erimination  between  the  two  cases,  contend 
that-- 

"The  act  of  1887,  in  so  far  as  it  applied 
to  the  property  of  nonresidents,  was  not 
capable  of  verbal  separation  as  between  pro- 
Tisions  relating  to  the  property  of  nonresi- 
dents who  owned  land  in  the  state  and  pro- 
Tisions  relating  to  the  property  of  nonresi- 
dents who  did  not  own  land  in  the  state, 
nor  can  the  legislature  have  intended  that  it 
ahould  apply  to  the  former  and  not  to  the 
latter.  Being  unconstitutional  under  the 
14th  Amendment  as  to  the  property  of  such 
nonresidents  as  did  not  own  land  in  New 
York,  in  that  it  takes  their  property  with- 
«at  due  process  of  law,  it  was  therefore  un- 
constitutional as  to  the  property  of  all  non- 
residents.* 

Also  that— 

"The  imposition  of  a  tax  under  the  act 
«f  1887  on  the  property  bequeathed  to  these 
plaintiffs  in  error  cannot  be  made  without 
each  a  discrimination  as  will  deny  to  them 
the  equal  protection  of  the  laws.* 

We  do  not  understand  that  the  court  of 
appeals  of  the  state  of  New  York  has  de- 
dded  that  the  state  has  no  power  to  ool- 
<s  laet  an  inheritance  tax  where  the  only  prop- 
?  erfy^belonging  to  the  decedent  situate  within 
the  state  of  New  York  is  personalty,  but 
■imply  that  no  provision  has  been  made  for 
reaching  such  a  case. 

Both  parties  refer  to  Re  Embury,  19  App. 
Div.  214,  46  N.  Y.  Supp.  881,  which  was  de- 
cided in  June,  1897,  by  the  first  department, 
asd  affirmed  by  the  court  of  appeals  on  the 
authority  of  the  opinion  of  the  appellate 
division  ( 164  N.  Y.  746,  49  N.  E.  1096) .  In 
that  case  it  appears  from  the  opinion  in  the 
appellate  division  that  Philip  Embury  was 


a  citizen  and  resident  of  New  Jersey,  and 
died  at  West  Orange,  in  that  state,  after  tha 
passage  of  the  act  of  1887.  He  had  no  real 
estate  in  New  York,  but  only  certain  per- 
sonal property.  He  left  a  will,  which  waa 
duly  probated  in  the  county  of  his  residencCt 
and  thereupon  the  executors  withdrew  the 
personal  property  from  New  York  to  New 
Jersey,  and  settled  up  the  estate  in  accord* 
ance  with  the  terms  of  the  will.  The  opin- 
ion, after  referring  to  §  16  of  the  act  of 
1887,  said  (pp.  216,217): 

"The  statute,  therefore,  only  conferred 
on  the  surrogate  jurisdiction  in  the  case  of 
such  nonresident  decedents  as  should  die 
seised  of  real  estate  within  the  surrogate's 
coimty.  ...  In  other  words,  the  statute  of 
1886,  as  amended  by  the  act  of  1887,  de- 
clared such  of  Embury's  property  as  was 
in  New  York  taxable,  but  omitted  to  giva 
the  surrogate's  court  jurisdiction  to  impose 
the  tax, — a  situation  to  which  an  expression 
of  the  court  of  appeals  in  Re  Stewart,  131 
N.  Y.  284,  14  LJIA.  836,  30  N.  E.  184,  is 
applicable:  It  is  not  enough  for  the  l^s* 
lature  to  declare  that  such  interests  are 
taxable.  If  no  mode  is  provided  for  as- 
sessing and  collecting  the  tax,  the  law  ia 
imperfect  and  cannot,  as  to  such  interests, 
be  executed.'  A  tax  cannot  be  legally  im- 
posed unless  the  statute,  in  addition  to 
creating  the  tax,  provided  for  an  officer  or 
tribunal  who  shall  appraise  and  assess  the 
property  on  notice  to  the  owner.  Stuart 
V.  Palmer,  74  N.  Y.  188,  30  Am.  Rep.  289; 
Remsen  v.  Wheeler,  106  N.  Y.  676,  12  N.  E. 
564.  The  principle  decided  in  the  cases 
cited  applies  to  the  transfer  tax  as  well  as 
to  assessments  for  public  improvements. 
Re  McPherson,  104  N.  Y.  321,  68  Am.  Rep.  ^ 
602,  10  N.  E.  686.  ...  It  is  apparent»« 
therefore,* that  when  the  executors  took  the  • 
deposits  and  the  bank  stock  out  of  the  state 
for  distribution,  no  tax  had  been  imposed 
upon  such  property,  and  there  was  no  meth- 
od provided  by  law  by  which  a  tax  could 
legally  be  imposed  upon  it  What  they  did 
they  had  not  only  the  right,  but  it  was 
their  duty,  to  do.  The  legal  title  to  the 
property  in  this  state  vested  in  them  aa  the 
personal  representatives  of  their  testator 
by  force  of  the  laws  of  New  Jersey.  Re 
Bronson,  160  N.  Y.  1,  34  LJt.A.  238,  66 
Am.  St.  Rep.  632,  44  N.  E.  707.  They  were 
bound  to  take  possession  of  it  and  make 
distribution  according  to  the  decree  of  tha 
court  having  jurisdiction  of  the  estate. 
Had  a  tax  been  imposed  on  the  properly,  or 
had  a  statute  providing  for  its  imposition 
been  in  force,  it  would  have  been  their  duty 
to  have  paid  it  or  to  have  requested  the 
imposition  of  the  tax,  as  the  case  might  be^ 
before  removing  the  property." 

Subsequently  tha  court  of  appeals,  in  Ra 
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Fitch,  160  N.  Y.  87,  90.  54  N.  E.  701,  702, 
said,  referring  to  the  Embury  Case,  that  it 
"held  by  an  affirmance  on  tne  opinion  below 
•  .  .  that  while  the  statute  declared  such 
of  Embury's  property  to  be  taxable  as  was 
situated  in  the  city  of  New  York,  neverthe- 
less, as  it  omitted  to  authorize  the  surro* 
gate  to  impose  the  tax,  the  order  made  by 
that  officer  was  without  jurisdiction.*' 

Under  this  condition  an  inheritance  tax 
may  be  collected  where  the  decedent  owns 
both  personal  and  real  property  within  the 
state  of  New  York,  and  not  where  the  only 
property  belonging  to  the  decedent  situate 
within  the  state  is  personalty.  But  though 
the  operation  of  the  statutes  creates  a  dif- 
ference, this,  even  if  intentional,  is  not  of 
itself  sufficient  to  invalidate  the  tax.  The 
power  of  the  state  in  respect  to  the  matter 
of  taxation  is  very  broad,  at  least,  so  far 
as  the  Federal  Constitution  is  concerned. 
It  may  exempt  certain  property  from  taxa- 
tion while  all  other  is  subjected  thereto. 
It  may  tax  one  class  of  property  by  one 
method  of  procedure  and  another  by  a  difTer- 
ent  method.  Bell's  Gap  R.  Co.  t.  Pennsyl- 
vania, 134  U.  8.  232,  238,  33  L.  ed.  892,  895, 
10  Sup.  Ct.  Rep.  633;  Pacific  Exp.  Co.  v. 
Seibert,  142  U.  S.  339,  36  L.  ed.  1036,  3  In- 
ters.  Com.  Rep.  810,  12  Sup.  Ct  Rep.  250; 
Merchants'  k  M.  Nat.  Bank  v.  Pennsylvania, 
00 167  U.  S.  461,  464,  42  L.  ed.  236,  237,  17 
•"Sup.  Ct  Rep.  829;  •Travellers'  Ins.  Co.  v. 
Connecticut,  186  U.  S.  364,  46  L.  ed.  949, 
22  Sup.  Ct  Rep.  673;  Michigan  C.  R.  Co.  v. 
Powers,  201  U.  S.  246,  60  L.  ed.  744,  26 
Sup.  Ct.  Rep.  469.  The  right  of  exemption 
has  been  applied  to  succession  taxes  (Ma- 
goun  V.  Illinois  Trust  &  Sav.  Bank,  170  U. 
S.  283,  299,  42  L.  ed.  1037,  1044,  18  Sup.  Ct 
Rep.  694,  600),  in  which  this  court  said: 

''Nor  do  the  exemptions  of  the  statute 
render  its  operation  unequal  within  the 
meaning  of  the  14th  Amendment.  'The  right 
to  make  exemptions  is  involved  in  the  right 
to  select  the  subjects  of  taxation  and  appor- 
tion the  public  burdens  among  them,  and 
must  consequently  be  understood  to  exist 
in  the  lawmaking  power  wherever  it  has  not 
in  terms  been  taken  away.  To  some  extent 
it  must  exist  always,  for  the  selection  of 
subjects  of  taxation  is,  of  itself,  an  exemp- 
tion of  what  is  not  selected.'  Cooley, 
Taxn.  200.  See  also  the  remarks  of  Mr. 
Justice  Bradley  in  Bell's  Gap  R.  Co.  v. 
Pennsylvania,  134  U.  S.  232,  33  L.  ed.  892, 
10  Sup.  Ct.  Rep.  633." 

Indeed,  it  may  be  laid  down  as  a  general 
rule  that  mere  inequalities  or  exemptions  in 
the  matter  of  state  taxation  are  not  forbid- 
den by  the  Federal  Constitution. 

There  is  no  error  in  the  rulings  of  the 
courts  of  the  state  of  New  York,  and  the 
Judgment  is  affirmed. 


(211  U.  S.  486> 
LOUIS   KNOP   and   Joseph   L.   Rock,   In- 
dividually and  as  Gangers  of  Coal  and 
Coke,  Appts., 

V. 

MONONGAHELA    RIVER    CONSOLIDAT- 
ED COAL  &  COKE  COMPANY. 

Courts  (8  885*)— Supreme  Court— Dibkcp 
Appeal  from  Circuit  Court— Validity 
OF  State  Statute. 

1.  The  contention  that,  properly  con* 
strued,  the  provisions  of  La.  Acts  1904,  p» 
201,  for  gauging  coal,  apply  to  sales  by 
weight  and  measurement,  and,  if  so  con- 
strued, violate  the  Federal  Constitution, 
does  not  present  a  Federal  question  which 
will  sustain  a  direct  appeal  to  the  Federal 
Supreme  Court  under  the  act  of  March  3, 
1891  (26  Stat,  at  L.  826,  827,  chap.  517,  U.  S. 
Comp.  Stat.  1901,  pp.  488,  649),  §5,  from 
a  decree  of  a  Federal  circuit  court  enjoin- 
ing the  state  gangers  from  proceeding  under 
the  state  statute  except  as  to  coal  sold  or 
intended  for  sale  by  boat  or  barge  load  or 
some  aliquot  part  tiiereof,  where  the  stat- 
ute, construed  as  applying  to  boat  and 
barge  loads,  has  been  declared  valid  by  the 
Federal  Supreme  Court,  and  appellee  does 
not  contend  that  the  statute  is  invalid,  but 
only  that  it  is  inapplicable  to  the  facts. 

[Bd.  Note.—For  other  cases,  see  Courts.  CsbC 
Dig.  9  1022;    Dec.  Dig.  8  885.*] 

Courts  (§  385*)  —  Direct  Appeal  from 
Circuit  Court  —Construction  or  Ap- 
plication or  Federal  Constitution. 

2.  The  construction  or  application  of  the 
Federal  Constitution  is  not  involved  so  as 
to  sustain  a  direct  appeal  to  the  Federal 
Supreme  Court  under  the  act  of  March  3, 
1891,  §  5,  from  a  decree  of  a  circuit  court 
enjoining  state  gangers  from  proceeding  un- 
der  La.  Acts  1904,  p.  201,  to  gauge  coal  ex- 
cept as  to  coal  sold  or  intended  for  sale  by 
boat  or  barge  loads  or  some  aliquot  part 
thereof,  unless  there  is  a  question  as  to 
the  relation  between  some  provision  of  the 
Federal  Constitution  and  the  state  statute. 

[Bd.  Note.— For  other  cams,  see  Courts,  Cent 
Dig.  9  1022;    Dea  Dig.  fi  385.*] 

[No.  449.] 

Argued  December  18,  1908.     Decided  Jan- 
uary 4,  1909. 

APPEAL  from  the  Circuit  Court  of  th« 
United  States  for  the  Eastern  District 
of  Louisiana  to  review  a  decree  enjoining 
state  gangers  from  gauging  coal  except  where 
sold  or  intended  for  sale  by  boat  or  barge 
load  or  some  aliquot  part  thereof.  Dis- 
missed for  want  of  jurisdiction. 

Statement  by  Mr.  Justice  Brewer:  « 

The  appellants  are  gangers  of  coal  and 
coke,  appointed  by  the  state  of  Louisiana. 
The  appellee  is  a  corporation  organized  un- 
der the  laws  of  Pennsylvania,  engaged  in 
mining  bituminous  coal  outside  the  state  of 
Louisiana  and  transporting  it  to  that  and 
other  states  for  sale.  The  transportation 
to  Louisiana  ia  in  ooal  boats  or  bugai* 


*For  otber  oasos  see  same  topic  ft  8  numbsr  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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For  some  years  the  sales  were  largely  in 
bulk  by  the  boat  or  barge  load,  but  within 
a  year  or  two  prior  to  the  commencement 
of  this  suit,  in  consequence  of  the  introduc- 
tion and  general  use  of  fuel  oil,  the  sale  in 
boat  or  barge  loads  had  been  reduced  to 
some  thirty-five  or  forty  loads  per  annum, 
although  the  appellee  was  transporting  to 
Louisiana  from  800  to  1,000  loaded  boats 
and  barges.  By  far  the  bulk  of  the  sales 
were  thus  by  barrel  or  weight,  and  not  by 
boat  or  barge  load,  and  the  amount  of  each 
sale  was  fixed  and  determined  by  actual 
measurement  or  weighing  at  the  time  of  de- 
livery to  the  purchaser. 

An  act  was  passed  by  the  state  of  Louisi- 
ana, in  1888,  in  respecting  to  gauging.  Laws 
1888,  chap.  147,  p.  207.  The  validity  of  this 
statute  was  challenged  in  the  state  courts, 
but  sustained  by  the  supreme  courts  State 
y.  Pittsburg  &  S.  Co9l  Co.  41  La.  Ann. 
466,  6  So.  220.  That  court,  refusing  a  re- 
hearing, said    (p.  473) : 

"Nothing  in  this  application  shakes  our 
conviction  of  the  correctness  of  our  inter- 
pretation of  the  statute  as  making  the  gau- 
ging of  coal  boats  and  barges,  before  sale, 
compulsory.  We  may  remark,  however, 
that  the  act  applies  exclusively  to  sales  of 
boat  loads  or  barge  loads  of  coal,  and  not 
to  sales  of  a  particular  number  of  barrels 
of  coal  from  a  boat  or  barge." 

The  case  was  brought  to  this  court  and 
the  ruling  of  the  supreme  court  of  Louisiana 
sustained,  it  appearing  that  the  sales  were 
"to  dealers,  planters,  and  other  purchasers, 
oD  but  in  no  quantity  less  than  a  boat  or  barge 
•  load."  Subsequent  ^^l^slation  was  had  in 
Louisiana.  Acts  1894,  page  172,  act  137; 
Acts  1902,  page  81,  being  an  amendment  of 
the  act  of  1894,  and  Acts  1904,  page  201, 
an  amendment  oif  the  act  of  1888.  The  only 
difference  between  the  later  legislation  and 
the  act  of  1888  which  is  material  is  that,  in 
the  act  of  1888,  $  8,  it  is  provided  "no  boat 
load  of  coal  or  coke  shall  be  sold  in  this  city 
or  state  until  it  has  been  inspected,  as  pro- 
vided for  by  this  act;"  while  §  3  of  the  act 
of  1904  reads,  "no  boat  load  of  coal  or  coke, 
nor  any  part  thereof,  shall  be  delivered  to 
the  purchaser  thereof,  whether  the  sale  was 
made  within  or  without  the  state,  until  it 
has  been  inspected,  as  provided  for  in  this 
act." 
On  December  10,  1906,  the  appellee  filed  its 
bill  in  the  circuit  court  of  the  United 
States  for  the  eastern  district  of  Louis- 
iana to  restrain  the  gaugers  of  coal  from 
proceeding  under  the  acts  except  as  to  coal 
sold  or  intended  for  sale  by  boat  or  barge 
load.  On  June  11,  1908,  a  decree  was  entered 
for  the  plaintiff,  in  accordance  with  the 
prayer  of  the  bill,  the  oourt,  in  its  opinion, 
•aying: 


"The  title  of  the  act  of  1902,  and  of  the 
act  of  1904,  is  'An  Act  to  Compel  the  Weigh- 
ing or  Gauging  in  the  State  of  all  Bitumin- 
ous or  Anthracite  Coal  or  Coke  Sold  in 
Louisiana  by  Boat,  Barge,  or  Car  Load.' 
The  act  of  1904,  i  8,  reads,  Ifo  boat  load 
of  coal  or  coke,  or  any  part  thereof,  shall 
be  delivered  to  the  purchaser;'  and  in  the 
next  sentence  reads,  'And  any  person,  part- 
nership, firm,  or  corporation  who  shall  sell 
or  deliver  in  this  state  a  boat  load  or  a 
barge  load  of  coal  or  coke,  or  any  part  there- 
of.' Construing  the  word  'part'  with  ref- 
erence to  the  object  of  the  statute  and  with 
reference  to  the  words  that  immediately 
precede  it,  I  do  not  see  how  there  can  be  any 
doubt  that  the  part  meant  is  an  aliquot 
fraction  of  a  load." 

From  this  decree  of  the  circuit  court  the 
appellants  appealed  directly  to  this  court. 

Messrs.  E.  Howard  McCaleb,  Jr.,  and 
Walter  Guion  for  appellants. 
Mr.  Charles  S.  Rice  for  appellee. 


*Mr.  Justice  Brewer  delivered  the  opinion? 
of  the  court: 

An  appeal  was  taken  under  S  6  of  the 
act  creating  the  circuit  court  of  appeals. 
26  Stat  at  L.  826,  827,  chap.  517,  U.  S. 
Comp.  Stat.  1901,  pp.  488,  649.  The  mere 
construction  of  a  state  statute  does  not  of 
itself  present  a  Federal  question.  But 
the  contention  of  appellants  is  that  the  cir- 
cuit court  improperly  construed  the  act  of 
1904;  that,  correctly  construed,  it  applies 
not  merely  to  sales  by  boat  or  barge  load, 
or  some  aliquot  part  thereof,  but  also  to 
sales  by  weight  or  measurement;  and  that, 
under  such  construction,  a  question  is  pre- 
sented of  a  confiict  between  it  and  the  Fed- 
eral Constitution. 

But  the  difficulty  with  this  contention  Is, 
first,  that  the  statute  construed,  as  applied 
to  boat  and  barge  loads,  has  been  declared 
valid  by  this  court;  and,  further,  that  there 
is  no  daim  by  the  appellee  of  any  invalidity 
in  the  statute,  but  only  of  its  inapplicability 
to  the  facts.  In  the  face  of  the  decision  of 
this  court  and  the  claim  of  the  appellee,  it 
is  difficult  to  see  how  there  can  be  any  ques- 
tion of  a  conflict  between  the  legislation  and 
the  Federal  Constitution.  After  a  final  d^ 
cision,  it  is  going  too  far  to  hold  that  there 
still  remains  an  undecided  question,  and  that 
when  we  have  held  that  a  statute  of  a  state 
is  valid  there  remains  a  controversy  as  to 
its  validity,  and  this  is  emphatically  true 
when  neither  party  challenges  that  decision. 
Nor,  for  like  reason,  does  there  appear  any 
ground  for  holding  that  there  is  a  question 
as  to  the  construction  or  application  of  the 
Constitution.  While  in  $  10  of  article  1  of 
the  Federal  Constitution  there  is  a  recogni- 
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tion  of  the  power  of  the  state  to  pasi  in- 
flpection  laws,  yet,  to  justify  a  holding  that 
the  application  of  the  Federal  Constitution 
is  involved,  there  should  be  a  question  as 
to  the  relation  between  some  constitutional 
provision  and  the  state  statute. 

Under  these  circumstances  we  are  of  opin- 
ion that  this  court  has  no  jurisdiction,  and 
the  appeal  must  be  dismissed. 


(211  U.  S.  468) 

PEOPLE  OF  THE  STATE  OF  NEW  YORK 
EX  REL.  ABRAHAM  KOPEL,  Plff.  in 
Err., 

v. 
THEODORE   A.    BINGHAM;   Police   Com- 
missioner of  the  City  of  New  York. 

ExTBADinoN   (8   25*)  -^  Requisition   bt 

GOVEKNOB  OF  PORTO  RiCO. 

1.  Precisely  the  same  power  to  issue  a 
requisition  for  the  return  of  a  fugitive  crim- 
inal as  is  possessed  under  U.  S.  Rev.  Stat. 
§  5278,  U.  S.  Comp.  SUt.  1901,  p.  3597,  by 
the  governor  of  any  organized  territory,  is 
g:iven  the  governor  of  Porto  Rico  by  the 
provisions  of  the  Foraker  act  of  April  12, 
1900  (81  Stat,  at  L.  80,  chap.  191),  §  14, 
that  the  laws  of  the  United  States  not 
locally  inapplicable  shall  be  in  force  and 
effect  in  Porto  Rico,  and  of  §  17,  that  the 
governor  of  Porto  Rico  shall  have  all  the 
powers  of  governors  of  the  territories  of  the 
United  States  that  are  not  locally  inap- 
plicable. 

[EkL  Note.— For  other  €&••■.  Me  Sxtradltlon, 
Cent  Dig.  t  29;    Deo.  Dig.  fi  ».*] 

BiXTBADITION  (§  25*)  —  FUOITTVK  CRIMI- 
NALS FBOM   POBTO  RiCO— *'TeBBIT0BT." 

2.  Porto  Rico  is  a  territory,  within  the 
meaning  of  the  provision  of  U.  S.  Rev.  Stat. 
§  5278,  authorizing  the  executive  authority 
of  any  state  or  territory  to  make  requisi- 
tion for  the  extradition  of  fugitive  criminals. 

[Ed.  Note.— For  otber  cases,  6ee  Bztradltion, 
Cent  Dig.  9  29:    Dec.  Dig.  9  25.*] 

Tor  other  definitions,  see  Words  and  Phrases, 
VOL  8.  pp.  6926-e927.] 

[No.  167.] 

Argued  October  26,  1908.    Decided  January 
4,  1909. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  New  York  to  review  a  judgment 
entered  pursuant  to  the  mandate  of  the 
Court  of  Appeals  of  that  state,  which  had 
affirmed  a  judgment  of  the  Appellate  Di- 
vision of  the  Supreme  Court  in  the  First 
Department,  affirming  a  judgment  of  the 
Supreme  Court  in  and  for  the  County  of 
New  York,  dismissing  a  writ  of  habeas  cor- 
pus.   Affirmed. 

See  same  case  below  in  Appellate  Division, 
117  App.  Div.  411,  102  N.  Y.  Supp.  878; 
in  Court  of  Appeals,  180  N.  Y.  124,  81  N. 
It.773. 

The  facts  are  stated  in  the  opinion. 


Mr.  Alfred  R.  Pa|;e  for  plaintiff  in 
error. 

Messrs.  Robert  C.  Taylor  and  Robert  S. 
Johnstone  for  defendant  in  error. 

*Mr.  Chief  Justice  Faller  delivered  the? 
opinion  of  the  court: 

September  11,  1906,  Kopel  was  taken  into 
custody  by  defendant  in  error,  Bingham, 
who  is  the  police  commissioner  of  the  city  of 
New  York.  The  arrest  was  made  in  pursu- 
ance of  a  rendition  warrant  issued  by  the 
governor  of  the  state  of  New  York,  which 
recited  that  Kopel  was  charged  with  having 
committed  embezzlement  in  Porto  Rico; 
that  he  had  fled  therefrom  and  taken  refuge 
in  New  York;  and  that  his  return  had  been 
lawfully  demanded  by  the  governor  of 
Porto  Rico. 
Kopel  thereupon  sued  out  a  writ  of  ha- 
beas  corpus  from  the  supreme  court  of  thei« 
state  of  New  York.  Bingham  made^retum? 
to  the  writ,  and  set  up  the  rendition  war- 
rant as  his  authority  for  detaining  the 
prisoner.  Kopel  demurred  to  the  return  as 
insufficient  in  law,  and  that  the  governor's 
warrant  had  been  issued  without  authority, 
etc.  The  matter  coming  on  at  special 
term  before  Truax,  J.,  the  demurrer  wae 
overruled  and  the  writ  dismissed,  and  the 
police  commissioner  directed  to  deliver  Kop- 
el to  the  agent  of  Porto  Rico,  to  be  con- 
veyed back  to  Porto  Rico. 

From  this  order  Kopel  appealed  to  the 
appellate  division  of  the  supreme  court  in 
the  first  department,  and  the  order  of  Judge 
Truax  was  unanimously  affirmed. 

Kopel  then  appealed  to  the  court  of  ap- 
peals, which  affirmed  the  order  below.  The 
record  was  remitted  to  the  supreme  court, 
to  be  proceeded  upon  according  to  law,  and 
thereupon  the  order  of  the  court  of  appeals 
was  made  the  order  of  the  supreme  eourt, 
whereby  it  was  ordered  that  the  original  or- 
der of  the  supreme  court,  which  had  been 
affirmed,  should  be  enforced  and  carried  in- 
to execution  and  effect.  To  this  order,  upon 
the  remittitur,  this  writ  of  error  is  ad- 
dressedi 

The  questions  involved  are  whether  the 
governor  of  Porto  Rico  had  power  and  au- 
thority to  make  a  requisition  upon  the 
governor  of  the  state  of  New  York  for  the 
arrest  and  surrender  of  the  fugitive  criminal 
of  Porto  Rico  who  had  taken  refuge  in  the 
state  of  New  York,  and  whether  the  gov- 
ernor of  the  state  of  New  York  had  power 
and  authority  to  honor  such  requisition 
and  to  issue  his  rendition  warrant  for  the 
arrest  and  surrender  of  such  fugitive. 

Section  5278  of  the  Revised  Statutes  (U. 
S.  Comp.  SUt  1901,  p.  3597)  reads  as  fol- 
lows: 

''Whenever  the  executive  authority  of  any 
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■tote  or  territory  demands  any  person  as  a 
fugitive  from  Justice,  of  the  ezecutiTe  an- 
thority  of  any  stote  or  territory  to  which 
■aeh  person  has  fled,  and  produces  a  copy  of 
an  indictment  found  or  an  affidavit  made 
before  a  magistrate  of  any  state  or  terri- 
tory, charging  the  person  demanded  with 
having  committed  treason,  felony,  or  other 
^crimes,  certified  as  authentic  by  the  gover- 
I*  nor  or  chief  magistrate  of  the  state  or 
7  territory  from  whence  the*person  so  charged 
has  fled,  it  shall  be  the  duty  of  the  execu- 
tive authority  of  the  state  or  territory  to 
which  such  person  has  fled  to  cause  him  to 
be  arrested  and  secured,  and  to  cause  no- 
tice of  the  arrest  to  be  given  to  the  execu- 
tive authority  making  such  demand,  or  to 
the  agent  of  such  authority  appointed  to 
receive  the  fugitive,  and  to  cause  the  fugi- 
tive to  be  delivered  to  such  agent  when  he 
shall  appear." 

By  S  827  of  the  Code  of  Criminal  Proce- 
dure of  New  Yorlc  it  is  provided: 

"It  shall  be  the  duty  of  the  governor,  in 
all  cases  where,  by  virtue  of  a  requisition 
made  upon  him  by  the  governor  of  another 
stote  or  territory,  any  eitizen,  inhabltont, 
or  temporary  resident  of  this  state  is  to 
be  arrested  as  a  fugitive  from  justice 
...  to  issue  and  transmit  a  warrant 
for  such  purpose  to  the  sheriff  of  the  proper 
oounty  .  .  .  (except  in  the  city  and 
county  of  New  York,  where  such  warrant 
shall  only  be  issued  to  the  superintendent 
or  any  inspector  of  police)  .  .  .  Before 
any  officer  to  whom  such  warrant  shall  be 
directed  or  intrusted  shall  deliver  the  per- 
son arrested  into  the  custody  of  the  agent 
or  agents  named  in  the  warrant  of  the  gov- 
ernor of  this  stote,  such  officer  must,  un- 
less the  same  be  waived,  as  hereinafter  stat- 
ed, take  the  prisoner  or  prisoners  before  a 
judge  of  the  supreme  court  or  a  county 
judge,  who  shall,  in  open  court,  if  in  ses- 
sion, otherwise  at  chambers,  inform  the  pris- 
oner or  prisoners  of  the  cause  of  his  or  their 
arrest,"  and  that  he  or  they  may  have  a 
writ  of  habeas  corpus  upon  filing  an  affi- 
davit to  the  effect  that  he  or  they  are  not  the 
person  or  persons  mentioned  in  said  requi- 
sition. 

By  9  14  of  the  organic  act  of  Porto  Rico, 
commonly  called  the  Foraker  act,  it  is  pro- 
vided that  "the  statutory  laws  of  the  Unit- 
ed States  not  locally  inapplicable,  except  as 
hereinbefore  or  hereinafter  otherwise  pro- 
vided, shall  have  the  same  force  and  effect 
in  Porto  Rico  as  in  the  United  States,  ex- 
cept the  internal  revenue  laws,"  etc.     31 
Stot.  at  L.  80,  chap.  191. 
^     Section    17    provides   that   the   governor 
>*  "shall,  at  all  times,  faithfully  execute  the 
•  laws,  and  he  shall  in  that  behalf  have  "all 
the  powers  of  governors  of  the  territories 


of  the  United  Stotes  that  are  not  locally 
inapplicable.* 

Among  the  powers  of  governors  of  terri- 
tories  of  the  United  States  is  the  authority 
to  demand  the  rendition  of  fugitives  from 
justice  under  9  5278  of  the  Revised  Stot- 
utes,  and  we  concur  with  the  courto  below 
in  the  conclusion  that  the  governor  of 
Porto  Rico  has  precisely  the  same  power  as 
that  possessed  by  the  governor  of  any  or- 
ganized territory  to  issue  a  requisition  for 
the  return  of  a  fugitive  criminal.  People 
ex  rel.  Kopel  v.  Bingham,  189  N.  Y.  124, 
81  N.  B.  773,  affirming  117  App.  Div.  411, 
102  N.  Y.  Supp.  878.  It  was  so  held  by 
Judge  Hough,  of  the  district  court  of  the 
United  States  for  the  southern  district  of 
New  York,  in  passing  upon  a  similar  appli- 
cation by  the  same  relator.  Re  Kopel,  148 
Fed.  506. 

Subdivision  2  of  §  2  of  article  4  of  the  Fed- 
eral Constitution  refers  in  torms  to  the  states 
only,  but  the  act  of  Congress  of  February 
12,  1793  [1  Stot.  at  L.  302,  chap.  7,  U.  S. 
Comp.  Stat.  1901,  p.  3697],  carried  forward 
into  9  6278  of  the  Revised  Stotutes,  made 
provision  for  the  demand  and  surrender  of 
fugitives  by  the  governors  of  the  territories 
as  well  as  of  the  stotes ;  and  it  was  long  ago 
held  that  the  power  to  extradito  fugitive 
criminals,  as  between  stoto  and  territory,  is 
as  oompleto  as  between  one  stote  and  another. 
Ex  parte  Reggel,  114  U.  S.  642,  660,  29  L. 
ed.  260,  262,  5  Sup.  Ct.  Rep.  1148.  If  9 
5278  does  not  apply,  no  other  statute  does. 
And  as  to  §§  14  and  17  of  the  Foraker  act, 
no  contention  is  made  that  they  are  locally 
inapplicable,  except  as  it  is  argued  that  9 
5278  of  the  Revised  Stotutes  is  not  appli- 
cable at  all,  because  Porto  Rico  is  not  a 
"territory,"  as  that  word  is  used  therein. 
We  quite  agree  with  Judge  Hough  that 
"to  allege  that  the  only  existing  law  under 
which  a  Porto  Rican  fugitive  from  justice 
can  be  returned  thereto  from  the  United 
Stotes  is  locally  inapplicable'  would  be 
making  a  jest  of  justice." 

It  is  impossible  to  hold  that  Porto  Rico 
was  not  intended  to  have  power  to  reclaim 
fugitives  from  its  justice,  and  that  it  was 
intended  to  be  created  an  asylum  for  fugi- 
tives from  the  United  States. 

In  the  case  of  Ex  parte  Morgan,  20  Fed.!^ 
298,  805,  the* question  involved  was  the? 
right  of  the  governor  of  Arkansas  to  honor 
a  requisition  for  the  surrender  of  a  fugitive 
criminal,  received  from  the  principal  chief 
of  the  Cherokee  Nation,  and  the  court,  in 
holding  that  the  governor  was  not  author- 
ized to  honor  such  a  requisition,  for  the 
reason  that  the  chief  of  the  Cherokee  Na- 
tion was  not  the  executive  authority  of  any 
"stote"  or  "territory,"  inasmuch  as  the 
Cherokee  Nation  or  Indian  territory  waa 
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not  an  orf^nized  government,  with  an  ex- 
ecutive, legislative,  and  judicial  Byetem  of 
its  own,  but  was  exclusively  under  the  ju- 
risdiction of  ^he  United  States,  defined  a 
territory  within  the  meaning  of  the  extradi- 
tion statute  as  follows: 

''A  portion  of  the  country  not  included 
within  the  limits  of  any  state,  and  not  yet 
admitted  as  a  state  into  the  Union,  but  or- 
ganized under  the  laws  of  Congress  with  a 
separate  legislature,  under  a  territorial 
governor  and  other  officers  appointed  by  the 
President  and  Senate  of  the  United  States." 

In  the  case  of  Re  Lane,  135  U.  S.  443, 
34  L.  ed.  219,  10  Sup.  Ct.  Rep.  760,  the  ac- 
cused was  charged  with  the  commission  of 
an  offense  "within  that  part  of  the  Indian 
territory  commonly  known  aa  Oklahoma." 
He  was  tried  and  convicted  upon  an  indict- 
ment, found  under  an  act  of  Congress  which 
excepted  the  "territories"  from  its  operation; 
and  it  was  claimed  that  Oklahoma,  which 
was  then  a  part  of  the  Indian  territory,  was 
a  territory,  and  came  within  the  exemption 
of  the  act.    But  the  court,  l^liller,  J.,  said: 

'^ut  we  think  the  words  'except  the  ter- 
ritories' have  reference  exclusively  to  that 
system  of  organized  government,  long  ex- 
isting within  the  United  States,  by  which 
certain  regions  of  the  country  have  been 
erected  into  civil  governments.  These  gov- 
ernments have  an  executive,  a  legislative, 
and  a  judicial  system.  They  have  the  pow- 
ers which  all  these  departments  of  govern- 
ment have  exercised,  which  are  conferred 
upon  them  by  act  of  Congress,  and  their 
legislative  acts  are  subject  to  the  disap- 
proval of  the  Congress  of  the  United  States. 
They  are  not,  in  any  sense,  independent 
governments;  they  have  no  Senators  in 
i«  Congress  and  no  Representatives  in  the 
?  lower ^house  of  that  body,  except  what  are 
called  ^Delegates,'  with  limited  functions. 
Yet  they  exercise  nearly  all  the  powers  of 
government,  under  what  are  generally  called 
'organic  acts,'  passed  by  Congress,  conferring 
such  powers  on  them.  It  is  this  class  of  gov- 
ernments, long  known  by  the  name  of  'ter- 
ritories,* that  the  act  of  Congress  excepts 
from  the  operation  of  this  statute,  while  it 
extends  it  to  all  other  places  over  which 
the  United  States  have  exclusive  jurisdic- 
tion. 

"Oklahoma  was  not  of  this  class  of  terri- 
tories. It  had  no  legislative  body.  It  had 
no  government.  It  had  no  established  or 
organized  system  of  government  for  the 
control  of  the  people  within  its  limits,  as 
the  territories  of  the  United  States  have  and 
have  always  had.  We  are  therefore  of 
opinion  that  the  objection  taken  on  this 
point  by  the  counsel  for  prisoner  is  un- 
sound." 

Oklahoma  was  given  a  territorial  govern- 


ment by  the  act  of  l^iay  2,  1890  (26  Stat, 
at  L.  81,  chap.  182,  i  1). 

In  Gonzales  v.  Williams,  192  U.  S.  15.  48 
L.  ed.  322,  24  Sup.  Ct.  Rep.  177,  the  ccort 
unanimously  held  that  a  citizen  of  Porto 
Rico  was  not  an  alien  immigrant,  and, 
among  other  things,  an  opinion  of  Attorney 
General  Knox,  relating  to  a  Porto  Rican 
named  Molinas,  was  quoted  from  as  fol- 
lows: 

"He  [i.  0.,  Molinas]  is  also  clearly  a 
Porto  Rican;  that  is  to  say,  a  permanent 
inhabitant  of  that  island,  which  was  also 
turned  over  by  Spain  to  the  United  States. 
As  his  country  became  a  domestic  country, 
and  ceased  to  be  a  foreign  country  within 
the  meaning  of  the  tariff  act  above  referred 
to  [30  Stat,  at  L.  161,  203,  chap.  II,  U.  S. 
Comp.  Stat.  1901,  pp.  1626,  1690],  and  has 
now  been  fully  organized  as  a  country  of  the 
United  States  by  the  Foraker  act,  it  seems 
to  me  that  he  has  become  an  American,  not- 
withstanding such  supposed  omission." 

It  may  be  justly  asserted  that  Porto  Rico 
is  a  completely  organized  territory,  al- 
though not  a  territory  incorporated  into  the 
United  States,  and  that  there  is  no  reason 
why  Porto  Rico  should  not  be  held  to  be 
such  a  territory  as  is  comprised  in  §  6278. 

Order  affirmed. 

(212  U.  S.  19) 
WILLIAM  R.  WILLCOX  et  al.,  Ck)nstitut- 
ing  the  Public  Service  Commission,  etCt 
of  New  York,  Appts., 

T. 

CONSOLIDATED     GAS     COMPANY     OF 
NEW  YORK.     (No.  896.) 


CITY  OP  NEW  YORK,  Appt., 

v. 

CONSOLIDATED     GAS     COMPANY     OF 

NEW  YORK.     (No.  397.) 

WILLIAM  S.  JACKSON,  as  Attorney  Gen- 
eral of  the  State  of  New  York,  Appt., 
v. 
CONSOLIDATED     GAS     COMPANY     OF 
NEW  YORK.     (No.  398.) 

CouBTS  (§  490*)— Fedebai.  Coubt&— Juris- 
diction —  Enjoining  BNrORCEMENT  OF 
Gab  Rates. 

1.  A  Federal  circuit  court,  if  properly 
appealed  to,  cannot  decline,  on  the  ground 
of  discretion  or  comity,  to  take  jurisdic- 
tion of  a  suit  to  enjoin  the  enforcement  of 
state  statutes  fixing  gas  rates  which  are 
asserted  to  violate  the  Federal  Constitution. 

[Ed.  Note.— For  otber  cases,  see  Courts,  Cent. 
DiS.  I  U48;    Deo.  Dig.  |  490.*] 

Eminent  Domain  (§  2*)  —  Gas  Rates  — 
Leoisultive  Regulation— Reasonable- 
ness. 

2.  Legislative  regulation  of  gas  rates  is 
invalid,  where  such  rates  are  plainly  im- 
reasonable  to  the  extent  that  their  enforce- 
ment will  be  equivalent  to  the  taking  of 
property  for  public  use  without  snch  oom- 


*For  other  cases  see  same  topic  ft  8  numbsb  in  Dec.  ft  Am.  Diss.  1907  to  date,  ft  Rep'r  Indexes 
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pensetion  as,  under  tho  circumstances,  is 
ust^  both  to  the  owner  and  the  public, 
''here  must  be  a  fair  return  upon  the  rea- 
■onable  value  of  the  property  at  the  time 
it  is  being  used  for  the  public 

[Ed.  Note.— For  other  ca.ses,  pee  Eminent  Do- 
main, Cent.  Dig.  §§  3-12;    Dec.  Dig.  S  2.*] 

Gas  (§  14*)— Rates— Enjoining  Entoboe- 

MSNT. 

3.  The  case  must  be  a  clear  one  before  the 
courts  should  be  asked  to  interfere  by  in- 
junction with  state  legislation  regulating 
gas  rates,  in  advance  of  any  actual  ex- 
perience of  the  practical  result  of  such 
rates. 

[Bd.  Note.— For  other  cases,  see  Oas.  Cent 
Dig.  ifi  10.  lOV^;    Dec.  Dig.  fi  14.«] 

Gas  (§  14*)— Rates— Legislativb  Regu- 
lation—Reasonableness  —  Fbanchise 
Valuation. 

4.  The  valuation  of  the  franchises  of  the 
constituent  gas  companies  as  fixed  by  them 
when  organizing  a  consolidated  corporation 
pursuant  to  N.  Y.  Laws  1884,  chap.  367, 
which  valuation  was  included  in  the  total 
sum  for  which  the  consolidated  corporation 
issued  its  stock,  must  be  accepted  by  the 
courts  in  testing  the  reasonableness  of  legis- 
lative regulation  of  gas  rates  as  conclusive 
of  such  value  at  the  time  of  consolidation, 
where  the  validity  of  the  agreement  fixing 
the  valuation  has  always  l^en  reoo^ized, 
and  the  stock  has  earned  large  dividends 
and  has  been  largely  dealt  in  for  many 
years  on  the  basis  of  the  validity  of  the 
valuation  and  of  the  stock. 

nBd.   Note.— For  other   cams,   see   Gas,   Cent 
Dig.  n  10»  lOH;    Dec.  Dig.  S  14.«] 
Gas  (§  14*)— Rates— Legislative   Requ 

LATioN— Reasonableness— Incbeass   in 

Fbanciiise  Valuation. 

5.  Increase  since  consolidation  of  tha 
tangible  assets  of  a  consolidated  gas  com- 
pany and  in  the  amount  of  gas  supplied  l^ 
it  does  not  justify  the  court,  when  testing 
the  reasonableness  of  the  rates  fixed  by 
statute,  in  attributing  a  proportional  in- 
crease to  the  value  of  tlie  francliises  as  fixed 
by  the  constituent  companies  at  the  time 
of  consolidation. 

[ESd.  Note.— For  other  caseSp  see  Gas,  Cent 
Dig.  H  lOp  lOH;    Dea  Dig.  9  14.*3 

Gas  (§  14*)— Rates— Legislative  Regu- 
lation—Reasonableness— Income. 

6.  There  is  no  particular  rate  of  com- 
pensation which  any  corporation  subject 
to  legislative  control  respecting  rates  nas 
the  right  to  obtain  without  legislative  inter- 
ference. 

Gas,   Cent 


[Bd.   Note.— For  other 
Dig.  H  10.  10^;    Deo.  Dig.  fi  14.*] 

Gas  (I  14*)—Rates— Legislative   Regu- 
lation—Reason  ab  LEN  ess— I NCOME. 

7.  Gas  rates  which  will  yield  to  a  cor- 
poration havinc  a  monopoly  of  the  gas  serv- 
tee  in  New  Yonc  city  a  return  of  6  per  cent 
upon  the  fair  value  of  the  property  aetually 
used  by  such  company  in  its  business  are 
not  confiscatory. 

[Bd.  Note.— For  other  cases,  see  Gas,  Cent. 
Dfg.  U  10.  lOH:    Dec  Dig.  §  14.*] 

Gas  (§  14*)— Rates— Enjoining  Enfobce- 
mbnt. 

8.  A  court  of  equity  ought  not  to  inter- 
fsre  by  injunction  with  state  legislation 
fixing  gas  rates  before  a  fair  trial  has  been 


made  of  eontinuinff  ths  business  under 
such  rates,  where  the  rates  complained  of 
show  a  very  narrow  line  of  division  be- 
tween possible  confiscation  and  proper  regu- 
lation, as  based  upon  the  findings  as  to  the 
value  of  the  property,  and  the  division  de- 
pends upon  variant  opinions  as  to  value  and 
upon  the  results  in  the  future  of  operating 
under  such  rates. 

[Bd.  Note.— For  other  cases,  see  Oaa  Cent 
Dfg.  Sfi  10.  10%;    Dec  DlgTili.'] 

Gas  (5  14*)—Rate8— Legislative  Regu- 
lation—Reasonableness —  Fbancuisb 
Valuation. 

9.  The  assessed  value  for  taxation  of  the 
franchises  of  a  gas  company  furnishes  no 
criterion  by  which  to  ascertain  their  value, 
when  testing  the  reasonableness  of  gas 
rates  as  fixed  by  statute,  where  the  taxes 
are  treated  by  the  company  as  part  of  its 
operating  expenses,  to  be  paid  out  of  its 
earnings  before  the  net  amount  applicable 
to  dividends  can  be  ascertained. 

[Ed.    Note.— For   other    casea.    itee   Gas,   Cent 

Dig.  S8  10.  10%:    Dec  Dig.  <  14.»] 

Gas  (§  14*>— Rates— Legislative  Regu- 
lation —  Reasonableness  —  Value  of 
Good  Will. 

10.  No  allowance  for  the  value  of  the 
good  will  should  be  made  in  estimating  the 
value  of  the  property  of  a  gas  company 
upon  which  it  is  entitled  to  earn  a  fair  re- 
turn, for  the  purpose  of  testing  the  reason- 
ableness of  the  rates  fixed  by  statute,  where 
such  company  is  secure  from  possible  com- 
petition. 

[Bd.  Note.— For  other  cases,  see  Oas,  Cent 
Dig.  99  10.  lOH:    Dec  Dig.  9  14.*] 

Gas  (9  14*)— Rates— Legislative  Regu- 
lation-Reasonableness—Valuation. 

11.  The  valuation  of  the  property  of  a 
gas  company,  upon  which  it  is  entitled  to 
a  fair  return,  must,  as  a  general  rule,  be 
determined  as  of  the  time  when  the  in- 
quiry is  made  regarding  the  reasonableness 
of  rates  fixed  by  statute,  giving  the  com- 
pany the  benefit  of  any  increase  in  the  value 
of  the  property  since  it  was  acquired. 

[Ed.    Note.— For  other   oases,   see  Oas,   Cent 
Dig.  99  10.  lOVi:    Dec  Dig.  fi  14.*] 
Gas  (I  14*)— Legislat^vk  Regulation  of 

Tbessube. 

12.  The  requirements  as  to  gas  pressure 
made  by  N.  Y.  Laws  1905,  chap.  736,  and 
Laws  1906,  chap.  126,  fixing  gas  rates  in 
New  York  city,  are  confiscatory,  where,  to 
put  this  pressure  upon  the  mains  and  other 
service  pipes,  in  their  present  condition,  is 
to  run  a  great  risk  of  explosion  and  conse- 
quent disaster,  and  to  eliminate  such  dan- 
ger requires  an  expenditure  of  many  mil- 
lions of  dollars,  from  which  no  return  can 
be  had  at  the  rates  established  by  those  acts. 

[Bd.    Note.— For   other   cases,    see    Oas,    Dec 
Dig.  9  14.'3 
Statutes  (S  64^)^PABnAL  Invaliditt. 

13.  The  invalidity  of  the  provisions  as  to 
gas  pressure  and  penalties  contained  in  N. 
Y.  Laws  1906,  chap.  736,  and  Laws  1906, 
chap.  125,  regulating  gas  rates  in  New  York 
city,  does  not  invalidate  the  provisions  of 
those  acts  res[)ecting  rates,  from  which 
the  invalid  provisions  are  clearly  separable. 

[Ed.  Note.— For  other  cases,  see  Statutes.  Cent 
Dig.  99  58.  59:    Dec  Dig.  i  «4.*] 


•For  other  cases  see  same  topic  A  9  kumbbb  in  Dec  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Gas  (§  14*)— RATI0— LxoisLATivE  Regu- 
lation —  RSABOirABLBNSSS  —  DlSCEDCI- 
HATIOH. 

14.  A  discrimination  between  the  indi- 
▼idnal  oonsumer  and  the  city  in  the  provi- 
sions of  N.  Y.  Laws  1906,  chap.  736,  and 
Laws  1906,  chap.  125,  fixing  gas  rates  in 
New  York  city,  is  not  material  to  the  in- 
quiry as  to  the  reasonableness  of  such  rates 
if  the  total  profits  from  the  gas  supplied  to 
all  consumers  is  sufficient  to  insure  the 
requisite  return  upon  the  property  used  by 
the  gas  company  in  its  business. 

r..  Note.— For  other  caMw,  see  G&s.  Cent. 
99  10,  lOVii;  Dec.  Dig.  9  H.*] 
Dismissal  and  Nonsuit  (§  To*)— Dismiss - 
Aii  WITHOUT  Prejudice. 
16.  The  dismissal  of  a  bill  which  seeks 
to  enjoin  the  enforcement  of  legislative 
regulation  of  gas  rates  as  confiscatory  in 
advance  of  any  actual  experience  of  the 
practical  result  of  such  rates  should  be 
without  prejudice,  wh>  e  such  practical  ex- 
perience may  prevent  the  complainant  from 
obtaining  a  fair  return  upon  the  property 
used  by  it  in  its  business. 

[Bd.  Note.— For  other  casen,  see  Dismissal  and 
Nonsuit,  Cent  Dig.  9  169;    Dec.  Dig.  9  75.*] 

[Nos.  396,  397,  398.] 

Argued  November  4,  6,  6,  1908.     Decided 
January  4,  1909. 

APPEALS  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  Dis- 
trict of  New  York  to  review  a  decree  en- 
joining the  enforcement  of  legislative  regu- 
lation of  gas  rates.  Reversed  with  direc- 
tions to  dismiss  the  bill  without  prejudice. 
See  same  case  below,  157  Fed.  849. 


?  *  Statement  by  Mr.  Justice  Peckliam: 
The  appellee,  complainant  below,  filed  its 
bill  May  1,  1906,  in  the  United  States  cir- 
cuit court  for  the  southern  district  of  New 
York,  against  the  city  of  New  York,  the 
attorney  general  of  the  state,  the  district 
attorney  of  New  York  county,  and  the  gas 
commission  of  the  state,  to  enjoin  the  en- 
forcement of  certain  acts  of  the  legislature 
of  the  state,  as  well  as  of  an  order  made  by 
the  gas  commission,  February  23,  1906,  to 
take  effect  May  1,  1906,  relative  to  rates 
for  gas  in  New  York  city. 

Since  the  commencement  of  the  suit,  the 
gas  commission  has  been  abolished  and  the 
public  service  commission  has  been  created 
by  the  legislature  in  its  stead.  The  official 
term  of  Attorney  General  Meyer  has  also  ex- 
pired, and  Attorney  General   Jackson,   his 

^  successor,  has  been  substituted  in  his  place. 

?  *The  ground  for  the  relief  asked  for  in  the 
Mil  was  the  alleged  unconstitutionality  of 
the  acts  and  the  order,  because  the  rates 
fixed  were  so  low  as  to  be  confiscatory.  Up- 
on filing  the  bill  a  preliminary  injunction 


was  granted  (146  Fed.  150),  and,  after 
issue  was  joined,  the  case  was  referred  to 
one  of  the  standing  masters  of  the  court 
to  take  testimony,  in  conformity  to  the  prao- 
tice  indicated  in  Chicago,  M.  k  St.  P.  R.  Co. 
V.  Tompkins,  176  U.  S.  167,  179,  44  L.  ed. 
417,  422,  20  Sup.  Ct.  Rep.  336. 

A  hearing  was  had  before  the  master,  who 
reported  in  favor  of  the  complainant.  The 
case  then  came  before  the  circuit  court,  and» 
after  argument,  a  final  decree  was  entered^ 
restraining  defendants  from  enforcing  the 
provisions  of  the  acts  and  the  order  relat- 
ing to  rates  or  penalties.  157  Fed.  849. 
These  various  defendants,  except  the  district 
attorney,  have  taken  separate  appeals  di- 
rectly to  this  court  from  the  decree  so  en- 
tered. The  acts  which  are  declared  void  as 
unconstitutional  are  chapter  736  of  the  Laws 
of  1905,  which  limits  the  price  of  gas  sold 
to  the  city  of  New  York  to  a  simi  not  to 
exceed  75  cents  per  thousand  cubic  feet. 
The  act  also  requires  that  the  gas  sold  shall 
have  a  specified  illuminating  power,  and 
a  certain  pressure  at  all  distances  from  the 
place  of  manufacture.  Penalties  are  at- 
tached to  a  violation  of  the  act.  The  other 
act  is  chapter  125  of  tne  Laws  of  1906,  lim- 
iting the  prices  of  gas  in  the  borou^s  of 
Manhattan  and  the  Bronx,  to  other  con- 
sumers than  the  city  of  New  York,  to  80 
cents  per  thousand  cubic  feet,  with  like 
penalties  as  in  the  act  of  1905,  and  with 
the  same  provisions  as  to  illuminating  pow- 
er and  the  pressure  in  the  service  mains. 
The  order  which  was  declared  invalid  was 
one  made  by  the  gas  commission  created  un- 
der and  by  virtue  of  chapter  737  of  the 
Laws  of  1005,  the  order  providing  that  the 
price  of  gas  in  the  city  should  be  not  more 
than  80  cents  to  consumers  other  than  the 
city  of  New  York.  The  order  had  the  same 
provisions  as  to  illuminating  power  and 
pressure  as  the  acts  above  mentioned.  The 
master  and  the  court  below  found  that  the 
80-cent  rate  was  so  low  as  to  amount  to 
confiscation,  and  hence  the  acts  and  the  or- 
der were  invalid  as  in  violation  of  the  Fed- 
eral Constitution. 

Messrs.  Edward  B.  Whitney  and  George 
S.  Coleman  for  the  Public  Service  Com- 
mission. 

Messrs.  Alton  B.  Parker,  William  P. 
Burr,  and  Francis  K.  Pendleton  for  the 
city  of  New  York. 

Mr.  William  S.  Jackson  in  propria  per* 
sona  for  the  Attorney  General. 

Messrs.  James  M.  Beck,  John  A.  Gar- 
yer,  Charles  F.  Mathewson,  and  Shear- 
man &  Sterling  for  the  Consolidated  Gas 
Company. 

Messrs.  W.  Bourke  Cochran  and  Nathan 
Matthews  as  omioi  curia. 
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1008. 


WILLOOZ  T.  OONSOUDATED  OAS  00. 


19i 


S»  •Kr.  Justioe  Peekbam,  after  making  the 
foregoing  statement^  delivered  the  opinion 
of  the  court: 

At  the  outset  it  seems  to  ut  proper  to 
e  notice  the  views  regarding  the  action  of 
«f  the  court  below,  which  have  been  stated^bj 
counsel  for  the  appellants,  the  public  serv- 
ice commission,  in  their  brief  in  this  court. 
They  assume  to  criticize  that  court  for  tak- 
ing jurisdiction  of  this  case,  as  precipitate, 
as  if  it  were  a  question  of  discretion  or 
comity,  whether  or  not  that  court  should 
have  heard  the  case.  On  the  contrary,  there 
was  no  discretion  or  comity  about  it.  When 
a  Federal  court  is  properly  appealed  to  in 
a  case  over  which  it  has  by  law  jurisdiction, 
it  is  its  duty  to  take  such  jurisdiction  (Go- 
hen  V.  Virginia,  6  Wheat  264,  404,  6  L.  ed. 
267,  291),  and,  in  taking  it,  that  court  can- 
not be  truthfully  spoken  of  as  precipitate 
in  its  conduct.  That  the  case  may  be 
one  of  local  interest  only  is  entirely  im- 
material, so  long  as  the  parties  are  citizens 
of  different  states  or  a  question  is  involved 
which,  by  law,  brings  the  case  within  the 
jurisdiction  of  a  Federal  court.  The  right 
of  a  party  plaintiff  to  choose  a  Fed- 
eral court  where  there  is  a  choice  can- 
not be  properly  denied.  Re  Metropolitan  R. 
Receivership,  208  U.  S.  00-110,  52  L.  ed. 
403-412,  28  Sup.  Ct.  Rep.  210;  Prentis  v. 
Atlantic  Ck)ast  Line  R.  Co.  211  U.  S.  210, 
ante,  67,  20  Sup.  Ct  Rep.  67.  In  the  latter 
ease  it  was  said  that  a  plaintiff  could  not 
be  forbidden  to  try  the  facts  upon  which  his 
right  to  relief  is  based  before  a  court  of  his 
own  choice,  if  otherwise  competent  It  is 
true  an  application  for  an  injunction  was 
denied  in  that  case  because  the  plaintiff 
should,  in  our  opinion,  have  taken  the  ap- 
peal allowed  him  by  the  law  of  Virginia 
while  the  rate  of  fare  in  litigation  was  still 
at  the  legislative  stage,  so  as  to  make  it 
absolutely  certain  that  the  officials  of  the 
■tate  would  try  to  establish  and  enforce  an 
unconstitutional  rule. 

The  case  before  us  is  not  like  that.  It  in- 
volves the  constitutionality,  with  reference 
to  the  Federal  Constitution,  of  two  acts  of 
the  legislature  of  New  York,  and  it  is  one 
over  which  the  circuit  court  undoubtedly 
had  jurisdiction  under  the  act  of  Congress, 
and  its  action  in  taking  and  hearing  the 
ease  cannot  be  the  subject  of  proper  criti- 


An  examination  of  the  record  herein,  with 
reference  to  the  questions  involved  in  the 
merits,  shows  that  the  act  under  which  the 
gas  commission  was  appointed  was,  subse- 
v^quently  to  the  commencement  and  trial  of 
T  this  suit,  declared,  on  grounds'not  here  ma- 
terial, to  be  unconstitutional  by  the  court 
•f  appeals  of  New  York.  Saratoga  Springs 
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N.  T.  123,  88  N.  B.  608,  Febmaxy  18,  1008. 

The  order  made  by  the  commission  must 
therefore  be  regarded  as  invalid.  It  is  not 
important  in  this  case,  because  the  act  of 
the  l^slature  of  1006  makes  the  same  pro- 
vision as  to  the  price  of  gas  to  consumers 
other  than  the  city  that  the  order  does.  We 
have,  as  remaining  to  be  considered,  the 
above  mentioned  two  acts  of  the  legislature. 

The  question  arising  is  as  to  the  validity 
of  the  acts  limiting  the  rates  for  gas  to 
the  prices  therein  stated.  The  rule  by 
which  to  determine  the  question  is  pretty 
well  established  in  this  court  The  rates 
must  be  plainly  unreasonable  to  the  extent 
that  their  enforcement  would  be  equivalent 
to  the  taking  of  property  f6r  public  use  with- 
out such  compensation  as,  under  the  cir- 
cumstances, is  just  both  to  the  owner  and 
the  public.  There  must  be  a  fair  return 
upon  the  reasonable  value  of  the  property 
at  the  time  it  is  being  used  for  the  public 
San  Diego  Land  &  Town  Co.  v.  National 
City,  174  U.  S.  739,  757,  43  L.  ed.  1154, 
1161,  19  Sup.  Ct  Rep.  804;  San  Diego 
Land  &  Town  Oo.  v.  Jasper,  189  U.  S.  439, 
442,  47  L.  ed.  892,  894,  23  Sup.  a.  Rep.  571. 

Many  of  the  cases  are  cited  in  Knoxville 
V.  Knoxville  Water  Co.  just  decided.  [212 
U.  &  1,  53  L.  ed.  — ^,20  Sup.  Ct  Rep.  14a] 
The  case  must  be  a  clear  one  before  the 
courts  ought  to  be  asked  to  interfere  with 
state  legislation  upon  the  subject  of  rates, 
especially  before  there  has  been  any  actual 
experience  of  the  practical  result  of  such 
rates.  In  this  case  the  rates  have  not  been 
enforced  as  yet,  because  the  bill  herein  was 
filed,  and  an  injunction  obtained  restrain- 
ing their  enforcement,  before  they  came  into 
actual  operation. 

In  order  to  determine  the  rate  of  return 
upon  the  reasonable  value  of  the  property 
at  the  time  it  is  being  used  for  the  public, 
it,  of  course,  becomes  necessary  to  ascertain 
what  that  value  is.  A  very  great  amount  of 
evidence  was  taken  before  the  master  upon 
that  subject,  which  is  included  in  five  large 
volumes  of  the  record.  Valuations  by  ex- 
pert witnesses  were  given  as  to  the  value 
of  the  real  estate  owned  by  the  complain- 
ant, and  as  to  the  value  of  the  mains,  service 
pipes,  plants,  meters,  and  miscellaneous  per- 
sonal property.  et 
•The  value  of  real  estate  and  plant  is,  to? 
a  considerable  extent,  matter  of  opinion; 
and  the  same  may  be  said  of  personal  estate 
when  not  based  upon  the  actual  cost  of 
material  and  construction.  Deterioration  of 
the  value  of  the  plant,  mains,  and  pipes  is 
also,  to  some  extent,  based  upon  opinion. 
All  these  matters  make  questions  of  value 
somewhat  uncertain;  whUe  added  to  this 
is  an  alleged  prospective  loss  of  income  from 
a  reduced  rate, — a  matter  also  of  much  nn* 
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certainty,  depending  upon  the  extent  of  the 
reduction  and  the  probable  increased  eon- 
eumption, — and  we  have  a  problem  as  to  the 
character  of  a  rate  which  is  difficult  to  an- 
swer without  a  practical  test  from  actual 
operation  of  the  rate.  Of  course,  there  may 
be  cases  where  the  rate  is  so  low,  upon  any 
reasonable  basis  of  valuation,  that  there 
can  be  no  just  doubt  as  to  its  confiscatory 
nature;  and,  in  that  event,  there  should  be 
no  hesitation  in  so  deciding  and  in  enjoin- 
ing its  enforcement  without  waiting  for  the 
damage  which  must  inevitably  accompany 
the  operation  of  the  business  under  the 
objectionable  rate.  But,  where  the  rate 
complained  of  shows,  in  any  event,  a  very 
narrow  line  of  division  between  possible 
confiscation  and  proper  regulation,  as  based 
upon  the  value  of  the  property  found  by  the 
court  below,  and  the  division  depends  upon 
opinions  as  to  value,  which  differ  consid- 
erably among  the  witnesses,  and  also  upon 
the  results  in  the  future  of  operating  under 
the  rate  objected  to,  so  that  the  material 
fact  of  value  is  left  in  much  doubt,  a  court 
of  equity  ought  not  to  interfere  by  injunc- 
tion before  a  fair  trial  has  been  made  of 
continuing  the  business  under  that  rate, 
and  thus  eliminating,  as  far  as  is  possible, 
the  doubt  arising  from  opinions  as  opposed 
to  facts. 

A  short  history  of  the  complainant,  as  to 
its  incorporation  and  its  capital,  and  the 
method  by  which  the  value  of  its  franchises 
was  arrived  at,  will  render  the  further  ex- 
amination of  the  case  more  intelligible. 

Prior  to  1884  there  were  seven  gaslight 
companies  in  New  York  city,  each  operated 
under  separate  charters,  granted  at  different 
§  times  between  the  years  1823  and  1865  or 
•  1871.  They  •each  had  the  right  to  use  the 
streets  of  certain  portions  of  the  city  for 
the  purpose  of  laying  their  mains  and  serv- 
ice pipes  in  order  to  furnish  gas  to  the  city 
and  the  citizens.  Not  one  of  the  companies 
had  ever  been  called  upon  to  pay  a  penny 
for  such  right,  but  the  grant  to  each  was, 
in  that  aspect,  a  gratuity.  It  was  not,  at 
the  time  of  granting  franchises  such  as 
these,  the  custom  to  pay  for  them. 

In  1884,  by  chapter  367  of  the  laws  of 
that  year,  authority  to  consolidate  manufac- 
turing corporations  was  granted  upon  con- 
ditions mentioned  in  the  act.  The  directors 
of  the  corporations  proposing  to  consolidate 
were  to  make  an  agreement  for  consolidation, 
embracing,  among  other  things,  the  amount 
of  capital  and  the  number  of  shares  of  stock 
into  which  it  should  be  divided,  the  capital 
not  to  be  in  amount  more  "than  the  fair 
aggregate  value  of  the  property,  franchises, 
and  rights  of  the  several  companies  to  be 
consolidated."  The  agreement  was  not  to 
be  valid  until  submitted  to  the  stockhold- 


ers of  each  of  the  companies  and  approved 
by  two  thirds  of  each.  The  constituent  com- 
panies, which  were  afterwards  consolidated 
under  their  agreement,  and  pursuant  to  the 
act  mentioned,  were  six  in  number,  the  sev- 
enth, the  Mutual  Company,  withdrawing. 
The  companies  agreed  upon  the  valuation  of 
their  property,  which  was  to  be  paid  for 
in  the  stock  of  the  consolidated  company, 
and  the  original  stock  held  by  the  stock- 
holders of  each  company  was  surrendered 
to  the  consolidated  company.  The  value  of 
the  franchise  of  all  the  companies  was  set 
at  the  figure  of  $7,781,000.  The  court  below 
said  that  the  master  reported  there  was 
little  direct  evidence  before  him  as  to  the 
value  of  the  franchises,  to  which  the  court 
added  that  if  the  master,  by  direct  evidence, 
meant  testimony  of  the  same  kind  regarding 
their  value  as  had  been  offered  regarding 
every  item  of  tangible  property,  there  was 
none  at  all. 

The  court  further  stated  that  it  does  not 
appear  in  the  evidence  how  the  valuation  of 
the  franchises  was  measured,  or  why  the 
figures  selected  were  chosen,  but  that  it  was 
true  that,  when  complainant  was  organized,  ^ 
in  1884,  under  the •  consolidation  statute,? 
which,  in  terms,  permitted  it  to  acquire  the 
property  and  franchises  of  the  other  com- 
panies, it  issued  stock  of  the  par  value  of 
$7,781,000,  representing  the  franchises  it 
then  acquired  and  nothing  else,  and  that  the 
stock  was  held  by  purchasers  who,  I  am 
compelled  to  think,  had  a  right  to  rely 
upon  legal  protection  for  legally  issued 
stock.  It  is  not,  of  course,  contended  there 
was  special  stock  issued  for  this  particular 
item,  but  it  was  mcluded  in  the  total  sum 
for  which  the  consolidated  company  issued 
its  stock,  and,  upon  its  receipt,  the  stock- 
holders in  the  various  companies  surrendered 
their  stock  in  those  companies.  The  result 
was  that  the  amount  of  the  stock  issued  by 
the  consolidated  company  was  increased  by 
$7,781,000,  representing  a  value  of  franchises 
which  was  agreed  upon  by  the  stockholders 
in  the  companies,  and  which  had  never  cost 
any  of  them  a  single  penny. 

It  cannot  be  disputed  that  franchises  of 
this  nature  are  property  and  cannot  be  taken 
or  used  by  others  without  compensation. 
Monogahela  Nav.  Co.  t.  United  States,  148 
U.  S.  312,  37  L.  ed.  463,  13  Sup.  Ct.  Rep.  622; 
People  V.  O'Brien,  111  N.  Y.  1,  2  L.R.A.  265, 
7  Am.  St.  Rep.  684,  18  N.  E.  692,  and  cases 
cited.  The  important  question  is  always  one 
of  value.  Taking  their  value  in  this  case 
as  arrived  at  by  agreement  of  their  owners, 
at  the  time  of  the  consolidation,  that  value 
has  been  increased  by  the  finding  of  the 
court  below  to  the  sum  of  $12,000,000  at  the 
time  of  the  commencement  of  this  suit.  The 
trial  court  said:  "If,  however,  complainant's 
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franclilses  were  worth  $7,781,000  in  1884,  and 
its  tangible  property,  at  the  same  time,  was 
appraised  (as  appears  in  evidence)  at 
$30,000,000  (in  round  figures),  then  since 
complainant*!  business  (in  sales  volume) 
has,  in  twenty-three  years,  almost  quad- 
rupled, and  its  tangible  assets  grown  to 
$47,000,000,  it  appears  to  me  that  a  fair 
method  of  fixing  value  of  the  franchises  in 
1005  is  to  assume  the  same  growth  in  value 
for  the  franchise  as  is  demonstrated  by  the 
evidence  in  the  case  of  tangible  property.  If, 
therefore,  the  franchise  valuation  of  1884 
was  proportioned  to  personalty  and  realty 
of  $30,000,000,  a  franchise  valuation  pro- 
portioned to  $47,000,000  in  1905  would  be 
»  over  $12,000,000.  This,  I  think,  a  logical  re- 
•  suit  from  the  assumption  I  am  compelled  to 
start  with,  i  e.,  that  franchises  have  a  sepa- 
rable and  independent  value.  But  there 
is,  however,  no  method  of  valuing  franchises, 
except  by  a  consideration  of  earnings.  Earn- 
ings must  be  proportioned  to  assets;  and 
both  Idnds  of  assets,  tangible  and  intangible, 
must  stand  upon  the  same  plane  of  valua- 
tion. Having,  therefore,  a  measure  of 
growth  of  tangible  assets  from  1884  to  1905, 
the  franchise  assets  must  be  assumed  to  have 
grown  in  the  same  proportion.  I  find  that 
tiie  value  of  complainant's  franchises  at  the 
date  of  inquiry  was  not  less  than  $12,000,000, 
making  a  total  valuation  of  $59,000,000,  up- 
on which  the  probable  return  is  $3,030,000, 
or  very  considerably  less  than  6  per  cent." 
The  judge  stated  his  own  views  as  opposed 
to  including  these  franchises  in  the  prop- 
erty upon  the  value  of  which  a  return  is 
to  be  calculated  in  fixing  the  amount  of 
rates,  but  held  that  he  was  bound  by  de- 
cided cases  to  hold  against  his  personal 
▼iews. 

We  are  not  prepared  to  hold  with  the 
court  below  as  to  the  increased  value  which 
it  attributes  to  the  franchises.  It  is  not 
only  too  much  a  matter  of  pure  speculation, 
but  we  think  it  is  also  opposed  to  the  prin- 
ciple upon  which  such  valuation  should  be 
made.  This  corporation  is  one  of  that  class 
which  is  subject  to  regulation  by  the  legis- 
lature in  the  matter  of  rates,  provided  they 
are  not  made  so  low  as  to  be  confiscatory. 
The  franchises  granted  the  various  com- 
panies and  held  by  complainant  consisted 
in  the  right  to  open  the  streets  of  the  city 
and  lay  down  mains  and  use  them  to  supply 
gas,  subject  to  the  legislative  right  to  so 
regulate  the  price  for  the  gas  as  to  permit 
not  more  than  a  fair  return  (regard  being 
had  to  the  risk  of  the  business)  upon  the 
reasonable  value  of  the  property  at  the  time 
it  is  being  used  for  the  public. 

The  evidence  shows  that  from  their  cre- 
ation, down  to  the  consolidation  in  1884, 
these  companies  had  been  free  from  legisla- 


tive regulation  upon  the  amount  of  the  rates 
to  be  charged  for  gas.  They  had  been  most 
prosperous  and  had  divided  very  large  earn- 
ings in  the  shape  of  dividends  to  their  stock- 
holders,— dividends  which  are  characterized® 
by  the  Senate  committee,*appointed  in  1885  T 
to  investigate  the  fact  surrounding  the  con- 
solidation, as  enormous.  The  report  of  that 
committee  shows  that  several  of  the  compa- 
nies had  averaged,  from  their  creation,  divi- 
dends over  16  per  cent,  and  the  six  com- 
panies in  the  year  1884  paid  a  dividend 
upon  capital  which  had  been  increased  by 
earnings,  as  in  the  case  of  the  Manhattan  and 
the  New  York,  of  18  per  cent;  and,  had  it 
been  upon  the  money  actually  paid  in,  it 
would  have  been  nearly  25  per  cent. 

The  committee  also  said  in  the  same  re- 
port that  these  ''franchises  were  in  force  No- 
vember 10,  1884,  the  time  of  the  consolida- 
tion, and  the  money  invested  in  them  was 
earning  the  same  enormous  dividends.  So 
far  as  the  evidence  shows,  there  was  nothing 
in  the  condition  of  affairs  on  the  10th  of 
November  to  indicate  that  these  franchisefl 
would  not  be  as  valuable  for  the  next  twenty 
years  as  they  had  been  in  the  past.  There 
were  gas  companies  enough  in  the  city  with 
a  capacity  capable  of  supplying  the  demands 
for  the  next  twenty  years.  A  law  was  on 
our  statute  books  that  virtually  prohibited 
the  laying  of  any  more  gas  pipes  in  the 
streets.  The  gas  companies  had  an  agree- 
ment among  themselves,  fixing  the  price  of 
gas  at  a  figure  that  paid  these  dividends. 
The  people  were  paying  this  price,  as  they 
had  in  the  past,  without  objection  or  pro- 
test. This  price  may  have  been  too  high, 
and  the  dividends  were  excessive,  but  they 
were  not  illegal,  and  the  valuation  of  the 
franchises  computed  upon  these  dividends 
and  that  state  of  facts  cannot  be  called  a 
violation  of  a  law  that  expressly  authorised 
it  to  be  done,  unless  such  valuation  was  too 
high." 

The  committee,  upon  these  facts,  were  of 
opinion  that  the  valuation  of  $7,781,000  for 
the  franchises  was  not  more  than  their  fair 
aggregate  value. 

Assuming,  as  the  committee  did,  that  the 
company  would  be  permitted  to  charge  the 
same  prices  in  the  future  which  in  the  past 
had  resulted  in  these  "enormous"  or  "exces- 
sive" dividends,  it  need  not  be  matter  of^ 
surprise  that  a  franchise*by  means  of  which* 
such  dividends  had  been  possible  was  not 
regarded  as  overvalued  at  the  sum  stated 
in  1884. 

We  think  that,  under  the  above  facts,  the 
courts  ought  to  accept  the  valuation  of  the 
franchises  fixed  and  agreed  upon  under  the 
act  of  1884  as  conclusive  at  that  time.  The 
valuation  was  provided  for  in  the  act,  which 
was   followed  by   the   companies,   and   the 
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agreement  regarding  it  has  been  always  rec- 
ognized as  valid,  and  the  stock  has  been 
largely  dealt  in  for  more  than  twenty  years 
past  on  the  basis  of  the  yalidity  of  the  valua- 
tion and  of  the  stock  issued  by  the  company. 
But»  although  the  state  ought,  for  these 
reasons,  to  be  bound  to  recognize  the  value 
agreed  upon  in  1884  as  part  of  the  property 
upon  which  a  reasonable  return  can  be  de- 
manded, we  do  not  think  an  increase  in  that 
valuation  ought  to  be  allowed  upon  the 
theory  suggested  by  the  court  below.  Be- 
cause the  amount  of  gas  supplied  has  in- 
creased to  the  extent  stated,  and  the  other 
and  tangible  property  of  the  corporations 
has  increased  so  largely  in  value,  is  not,  as 
it  seems  to  us,  any  reason  for  attributing  a 
like  proportional  increase  in  the  value  of 
the  franchise.  Real  estate  may  have  in- 
creased in  value  very  largely,  as  also  the 
personal  property,  without  any  necessary  in- 
crease in  the  value  of  the  franchise.  Its 
past  value  was  founded  upon  the  opportunity 
•f  obtaining  these  enormous  and  excessive 
returns  upoh  the  property  of  the  company, 
without  legislative  interference  with  the 
price  for  the  supply  of  gas;  but  that  im- 
munity for  the  future  was,  of  course,  un- 
certain; and  the  moment  it  ceased,  and  the 
legislature  reduced  the  earnings  to  a  rea- 
sonable sum,  the  great  value  of  the  franchise 
would  be  at  once  and  unfavorably  affected, 
but  how  much  so  it  is  not  possible  for  us 
BOW  to  see.  The  value  would  most  certainly 
not  increase.  The  question  of  the  regula- 
tion of  rates  did,  from  time  to  time  there- 
after, arise  in  the  legislature,  and  finally 
culminated  in  these  acts  which  were  in  ex- 
istence when  the  court  below  found  this  in- 
creased value  of  the  franchises.  We  can- 
not, in  any  view  of  the  case,  concur  in  that 

OD  finding. 

T  •This  increase  in  value  did,  however,  form 
part  of  the  sum  upon  which  the  court  below 
held  the  complainant  was  entitled  to  a  re- 
turn. That  court  found  the  value  of  the 
tangible  assets  actually  employed  at  the 
time  of  the  commencement  of  this  suit  in 
the  business  of  supplying  gas  by  the  com- 
plainant to  be  $47,831,435,  to  which  it  added 
the  $12,000,000  as  the  value  of  the  franchises 
as  found  by  it,  making  the  total  of  $59,831,- 
435,  upon  which  it  held  that  the  company 
was  entitled  to  a  return  of  6  per  cent,  being 
$3,589,886.10.  It  also  found  ito  total  net 
income  for  the  year  1905  amounted  to 
$5,881,192.45,  almost  10  per  cent  upon  the 
sum  above  named.  Altering  the  finding  of 
the  court  so  far  only  as  to  place  the  value 
of  the  franchises  at  the  time  agreed  upon 
in  1884,  $7,781,000,  the  total  value  upon  that 
basis  of  the  property  employed  by  the  com- 
pany would  be  $55,612,435,  upon  which  6 
per  cent  would  be  $3,336,746.10,  while  the 


sum  estimated  as  the  return  on  80-oent  gas 
would  have  been  $3,024,592.14,  which  is 
nearly  5l^  per  cent  on  the  above  total  of 
$55,612,435. 

What  has  been  said  herein  regarding  the 
value  of  the  franchises  in  this  case  has  been 
necessarily  founded  upon  its  own  peculiar 
facts,  and  the  decision  thereon  can  form  no 
precedent  in  regard  to  the  valuation  of  fran- 
chises generally,  where  the  facts  are  not 
similar  to  those  in  the  case  before  us.  We 
simply  accept  the  sum  named  as  the  value 
under  the  circumstances  stated. 

There  is  no  particular  rate  of  compensa- 
tion which  must,  in  all  cases  and  in  all 
parts  of  the  country,  be  regarded  as  suffi- 
cient for  capital  invested  in  business  enter- 
prises. Such  compensation  must  depend 
greatly  upon  circumstances  and  locality; 
among  other  things,  the  amount  of  risk  in 
the  business  is  a  most  important  factor,  as 
well  as  the  locality  where  the  business  is 
conducted,  and  the  rate  expected  and  usual- 
ly realized  there  upon  investments  of  a 
somewhat  similar  nature  with  regard  to  the 
risk  attending  them.  There  may  be  other 
matters  which,  in  some  cases,  might  also  be 
properly  taken  into  account  in  determining 
the  rate  which  an  investor  might  properly  a 
expect*  or  hope  to  receive  and  which  heT 
would  be  entitled  to  without  legislative  in- 
terference. The  less  risk,  the  less  right  to 
any  unusual  returns  upon  the  investments. 
One  who  invests  his  money  in  a  business  of 
a  somewhat  hazardous  character  is  very 
properly  held  to  have  the  right  to  a  larger 
return,  without  legislative  interference,  than 
can  be  obtained  from  an  investment  in  gov- 
ernment bonds  or  other  perfectly  safe  se- 
curity. The  man  that  invested  in  gas  stock 
in  1823  had  a  right  to  look  for  and  obtain, 
if  possible,  a  much  greater  rate  upon  his 
investment  than  he  who  invested  in  such 
property  in  the  city  of  New  York  years 
after  the  risk  and  danger  involved  had  been 
almost  entirely  eliminated. 

In  an  investment  in  a  gas  company,  such 
as  complainant's,  the  risk  is  reduced  almost 
to  a  minimum.  It  is  a  corporation  which, 
in  fact,  as  the  court  below  remarks,  mo- 
nopolizes the  gas  service  of  the  largest  city 
in  America,  and  is  secure  against  competi- 
tion under  the  circumstances  in  which  it  is 
placed,  because  it  is  a  proposition  almost 
unthinkable  that  the  city  of  New  York 
would,  for  purposes  of  making  competition, 
permit  the  streets  of  the  city  to  be  again 
torn  up  in  order  to  allow  the  mains  of  an- 
other company  to  be  laid  all  through  them 
to  supply  gas  which  the  present  company 
can  adequately  supply.  And,  so  far  as  it 
is  given  us  to  look  into  the  future,  it  seems 
as  certain  as  anything  of  such  a  nature 
can  be,  that  the  demand  for  gas  will  in- 
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erease^  and,  at  the  rednoed  price.  Increase 
to  a  considerable  extent.  An  interest  in  such 
a  business  is  as  near  a  safe  and  secure  invest- 
ment  as  can  be  imagined  with  regard  to  any 
private  manufacturing  business,  although  it 
is  recognized  at  the  same  time  that  there 
is  a  possible  element  of  risk,  eren  in  such  a 
business.  The  court  below  regarded  it  as 
the  most  favorably  situated  gas  business  in 
America,  and  added  that  all  gas  business 
is  inherently  subject  to  many  of  the  vicis- 
situdes of  manufacturing.  Under  the  cir- 
cumstances, the  court  held  that  a  rate  which 
would  permit  a  return  of  6  per  cent  would 
be  enough  to  avoid  the  charge  of  confisca- 
tion, and  for  the  reason  that  a  return  of 
Orach  an  amount  was  the  return  ordinarily 
•  sought  and  obtained  on  investments  of  that 
degree  of  safety  in  the  city  of  New  York. 

Taking  all  facts  into  consideration,  we 
concur  with  the  court  below  on  this  ques- 
tion, and  think  complainant  is  entitled  to 
0  per  cent  on  the  fair  value  of  its  prop- 
erty devoted  to  the  public  use.  But,  as- 
simiing  that  the  company  is  entitled  to  0 
per  cent  upon  the  value  of  its  property  ac- 
tually used  for  the  public,  the  total  fixed 
by  the  court  below  is,  as  we  have  seen,  much 
too  large.  We  must  first  strike  out  the  in- 
creased value  of  the  franchises  asserted  by 
the  court  over  the  amount  agreed  upon  in 
1884,  when  the  company  was  consolidated. 
We  also  find  that  the  total  value  of  the 
tangible  property  is  made  up  of  several 
items,  two  of  which  are — 

Real    Estate $11,986,435 

Plants 16,000,000 

Both  depend  largely  upon  the  opinions 
of  expert  witnesses  as  to  the  value  of  that 
kind  of  property.  Where  a  large  amount 
of  the  total  value  of  a  mass  of  different 
properties  consists  in  the  value  of  real  estate, 
which  is  only  ascertained  by  the  varying 
opinions  of  expert  witnesses,  and  where  the 
opinions  of  the  plaintiffs'  witnesses  differ 
quite  radically  from  those  of  the  defendants, 
it  is  apparent  that  the  total  value  must 
necessarily  be  more  or  less  in  doubt.  It, 
in  other  words,  becomes  matter  of  specula- 
tion or  conjecture  to  a  great  extent.  It 
may  be,  as  already  suggested,  that,  in  many 
cases,  the  rates  objected  to  might  be  so  low 
that  there  could  be  no  reasonable  doubt  of 
their  inadequacy  upon  any  fair  estimate  of 
the  value  of  the  property.  In  such  event 
the  enforcement  of  the  rates  should  be  en- 
joined even  in  a  case  where  the  value  of  the 
property  depends  upon  the  value  to  be  as- 
signed to  real  estate  by  the  evidence  of  ex- 
perts. But  there  may  be  other  cases  where 
the  evidence  as  to  the  probable  result  of  the 
rates  in  controversy  would  show  they  were 
80    nearly    adequate    that    nothing   but    a 


practical  test  could  satisfy  the  doubt  at  to 
their  sufficiency. 

In  this  case  a  slight  reduction  In  the 
estimated  value  of  the  real  estate,  plants^ 
and  mains,  as  given  by  the  witnesses  forw 
•complainant,  would  give  a  6  per  cent  return  «P 
upon  the  total  value  of  the  property,  as 
above  stated.  And  again,  increased  con- 
sumption at  the  lower  rate  might  result  in 
increased  earnings,  as  the  cost  of  furnish* 
ing  the  gas  would  not  increase  in  propor- 
tion to  the  increased  amount  of  gas  fur- 
nished. 

The  elevated  railroads  in  New  York,  when 
first  built,  charged  10  cents  for  each  pas- 
senger; but,  when  the  rate  was  reduced  to 
5  cents,  it  is  common  knowledge  that  their 
receipts  were  not  cut  in  two,  but  that,  from 
increased  patronage,  the  earnings  increased 
from  year  to  year,  and  soon  surpassed  the 
highest  sum  ever  received  upon  the  10-eent 
rate. 

Of  course,  there  is  always  a  point  below 
which  a  rate  could  not  be  reduced,  and» 
at  the  same  time,  permit  the  proper  return 
on  the  value  of  the  property;  but  it  is 
equally  true  that  a  reduction  in  rates  will 
not  always  reduce  the  net  earnings,  but, 
on  the  contrary,  may  increase  them.  The 
question  of  how  much  an  increased  con- 
sumption under  a  less  rate  will  increase 
the  earnings  of  complainant,  if  at  all,  at  a 
cost  not  proportioned  to  the  former  cost, 
can  be  answered  only  by  a  practical  test. 
In  such  a  case  as  this,  where  the  other  datB 
upon  which  the  computation  of  the  rate 
of  return  must  be  based,  are,  from  the  evi- 
dence, so  uncertain,  and  where  the  margin 
between  possible  confiscation  and  valid  regu- 
lation is  BO  narrow,  we  cannot  say  there 
is  no  fair  or  just  doubt  about  the  truth  of 
the  allegation  that  the  rates  are  insuffi- 
cient. 

The  complainant  also  contends  that  the 
state,  having  taxed  it  upon  its  franchises, 
cannot  be  heard  to  deny  their  existence  or 
their  value  as  taxed. 

The  fact  that  the  state  has  taxed  the  com- 
pany upon  its  franchises  at  a  greater  value 
than  is  awarded  them  here  is  not  materiaL 
Those  taxes,  even  if  founded  upon  an  er- 
roneous valuation,  were  properly  treated 
by  the  company  as  part  of  its  operating 
expenses,  to  be  paid  out  of  its  earnings  be- 
fore the  net  amount  could  be  arrived  at  ap- 
plicable to  dividends,  and,  if  such  latter 
sums  were  not  sufficient  to  permit  the 
proper  return  on  the  property  used  by  the« 
company  for  the  public,*then  the  rate  would  # 
be  inadequate.  The  future  assessment  of 
the  value  of  the  franchises,  it  is  presumed, 
will  be  much  lessened  if  it  is  seen  that  the 
great  pn>fits  upon  which  that  value  was 
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based  are  largely  reduced  by  legislative 
action.  In  that  way  the  consumer  will  be 
benefited  by  paying  a  reduced  sum  (although 
indirectly)  for  taxes. 

Wc  are  also  of  opinion  that  it  is  not  a 
case  for  a  valuation  of  "good  will."  The 
master  combined  the  franchise  value  with 
that  of  good  will,  and  estimated  the  total 
value  at  $20,000,000. 

The  complainant  has  a  monopoly  in  fact, 
and  a  consumer  must  take  gas  from  it  or 
go  without.  He  will  resort  to  the  "old 
stand,"  because  he  cannot  get  gas  anywhere 
else.  The  court  below  excluded  that  item, 
and  we  concur  in  that  action. 

And  we  concur  with  the  court  below  in 
holding  that  the  value  of  the  property  is  to 
be  determined  as  of  the  time  when  the  in- 
quiry is  made  regarding  the  rates.  If  the 
property  which  legally  enters  into  the  con- 
sideration of  the  question  of  rates  has  in- 
creased in  value  since  it  was  acquired,  the 
company  is  entitled  to  the  benefit  of  such  in- 
crease. This  is,  at  any  rate,  the  general 
rule.  We  do  not  say  there  may  not  possi- 
bly be  an  exception  to  it  where  the  prop- 
erty may  have  increased  so  enormously  in 
value  as  to  render  a  rate  permitting  a  rea- 
sonable return  upon  such  increased  value 
unjust  to  the  public  How  such  facts 
should  be  treated  is  not  a  question  now 
before  us,  as  this  case  does  not  present  it. 
We  refer  to  the  matter  only  for  the  purpose 
of  stating  that  the  decision  herein  does  not 
prevent  an  inquiry  into  the  question  when, 
if  ever,  it  should  be  necessarily  presented. 

The  matter  of  the  increased  cost  of  the 
gas,  resulting  from  the  provisions  of  the 
acts  as  to  making  the  gas  equal  to  22  candle 
power,  is  also  alleged  as  a  reason  for  in- 
adequacy of  rate. 

It  appears  that  the  average  candle  power 
actually  produced  in  the  first  six  months  of 
the  year  1005  was  22,  while  but  20  candle 
power  was  exacted  by  law,  and,  for  the  last 
gsix  months  of  that  year,  while  22  candle 
•  power  was  exacted,  the  average*amount  was 
24.19.  This  expense  was  included  in  the 
operating  expense  of  that  year,  which  re- 
sulted in  the  net  earnings  above  mentioned, 
while  the  company  was  complying  with  the 
requirements  of  the  act  in  this  particular. 

It  is  unnecessary,  therefore,  to  further 
inquire  as  to  the  additional  expense  caused 
by  this  requirement. 

Again,  it  has  been  asserted  that  the  laws 
are  unconstitutional  because  of  the  pro- 
vision as  to  pressure,  and  also  by  reason 
of  the  penalties  which  a  violation  of  the 
acts  may  render  a  corporation  liable  to. 

The  acts  provide  that  the  pressure  of  the 
gas  in  the  service  mains  at  any  distance 
from  the  place  of  manufacture  shall  not  be 
less  than  1  inch  nor  more  than  2^^  inches. 


The  evidence  shows  that,  to  put  a  pres- 
sure such  as  is  demanded  by  the  acts  upon 
the  mains  and  other  service  pipes  in  their 
present  condition  would  be  to  run  a  great 
risk  of  explosion,  and  consequent  disaster. 
Before  compliance  with  this  provision  would 
be  safe,  the  mains  and  other  pipes  would 
have  to  be  strengthened  throughout  their 
whole  extent,  and  at  an  expenditure  of  many 
millions  of  dollars,  from  which  no  return 
could  be  obtained  at  the  rates  provided  in 
the  acts.  Tliis  would  take  from  the  com- 
plainant the  ability  to  secure  the  return  to 
which  it  is  entitled  upon  its  property,  used 
for  supplying  gas,  and  the  provision  as  to 
the  amount  of  pressure  is  therefore  void. 
This  particular  duty  imposed  by  the  acts  is, 
however,  clearly  separable  from  the  enact- 
ments as  to  rates,  and  we  have  no  doubt  that 
the  remainder  of  the  statute  would  have  been 
enacted,  even  with  that  provision  omitted. 

The  obligation  would  remain  upon  the 
company  to  have  a  pressure  sufQdent  to  in- 
sure a  light  of  22  candle  power,  as  provided 
in  the  acts. 

We  are  of  the  same  opinion  as  to  the 
penalties  provided  for  a  violation  of  the 
acts.  They  are  not  a  necessary  or  insep- 
arable part  of  the  acts,  without  which  they 
would  not  have  been  passed.  If  these  pro- 
visions as  to  penalties  have  been  properly 
construed  by  the  court  below,  they  are  un-  m^ 
doiibtedly  void, •within  the  principle  de-J? 
cided  in  Ex  parte  Young,  209  U.  S.  123,  52 
Ia  ed.  714,  13  L.RA.(N.S.)  932,  28  Supw 
Ct.  Rep.  441,  and  the  cases  there  cited,  be- 
cause so  enormous  and  overwhelming  in 
their  amount. 

When  the  objectionable  part  of  a  statute 
is  eliminated,  if  the  balance  is  valid  and 
capable  of  being  carried  out,  and  if  the 
court  can  conclude  it  would  have  been  en- 
acted if  that  portion  which  is  illegal  had 
been  omitted,  the  remainder  of  the  statute 
thus  treated  is  good.  Reagan  v.  Farmers* 
Loan  &  T.  Co.  154  U.  S.  362,  395,  38  L.  ed. 
1014,  1022,  4  Inters.  Com.  Rep.  560,  14  Sup.  • 
Ct.  Rep.  1047;  Berea  College  v.  Kentucky,  * 
211  U.  S.  45-54,  53  L.  ed.  — .  29  Sup.  Ct 
Rep.  33.    This  is  a  familiar  principle. 

Lastly,  it  Is  objected  that  there  is  an  il- 
legal discrimination  as  between  the  city 
and  the  consumers  individually.  We  see  no 
discrimination  which  is  illegal  or  for  which 
good  reasons  could  not  be  given.  But  neither 
the  city  nor  the  consumers  are  finding  any  . 
fault  with  it,  and  the  only  interest  of  the 
complainant  in  the  question  is  to  find  out 
whether,  by  the  reduced  price  to  the  dty, 
the  complainant  is,  upon  the  whole,  unable 
to  realize  a  return  sufficient  to  comply  with 
what  it  has  the  right  to  demand.  What  ws 
have  already  said  applies  to  the  facts  now 
in  question. 
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We  eannot  see,  from  the  whole  eTidenoe, 
that  the  price  fixed  for  gas  supplied  to  the 
eity  by  wholesale,  so  to  spoak,  would  so 
reduce  the  profits  from  the  total  of  the  gas 
supplied  as  to  thereby  render  such  total 
profits  insufSeient  as  a  return  upon  the  prop- 
erty used  by  the  complainant.  So  long  as 
the  total  is  enough  to  fumfsh  such  return, 
it  is  not  important  that,  with  relation  to 
some  customers,  the  price  is  not  enough. 
Minneapolis  &  St.  L.  R.  Co.  v.  Minnesota, 
186  U.  S.  257,  46  L.  ed.  1151,  22  Sup.  a. 
Rep.  900;  Atlantic  Coast  line  R.  Co.  ▼. 
North  Carolina  Corp.  Commission,  206  U. 
8.  1,  51  L.  ed.  933,  27  Sup.  Ct.  Rep.  585. 

Upon  a  careful  consideration  of  the  case 


before  us  we  are  of  opinion  that  the  com- 
plainant has  failed  to  sustain  the  burden 
cast  upon  it  of  showing  beyond  any  just 
or  fair  doubt  that  the  acts  of  the  legislature 
of  the  state  of  New  York  are  in  fact  con- 
fiscatory. 

It  may  possibly  be,  however,  that  a  prac- 
tical experience  of  the  effect  of  the  acts  by  lo 
actual  operation  under  them  might^prevent «? 
the  complainant  from  obtaining  a  fair  re- 
turn, as  already  described,  and,  in  that 
event,  complainant  ought  to  have  the  oppor- 
tunity of  again  presenting  its  case  to  the 
court.  To  that  end  we  reverse  the  decree 
with  directions  to  dismiss  the  bill  without 
prejudice;  and  it  is  so  ordered. 
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'    H.   HARDAWAY   and  B.  P.   Prowell, 

Doing  Business  as  Hardaway  ft  Prowell, 

Appts^ 

T. 

NATIONAL  SURETY  CX>MPANY. 

United  States  (§  OT*)  — Publio  Ook- 
TRACTOR  —  Bonds  —  Suboontbactob  — 
Sureties. 

1.  Persons  who,  in  yiew  of  the  financial 
embarrassment  of  a  public  contractor,  un- 
dertake to  superintend  the  completion  of  a 
public  work  and  to  furnish  the  necessary 
funds,  for  which  they  are  to  be  paid  by 
an  assignment  of  the  reserve  fund  in  the 
liands  of  the  government  and  by  cheeks  or 
payments  under  the  original  contract,  are 
not  subcontractors  furnishing  labor  and 
materials  for  the  fulfilment  of  such  origi- 
nal contract,  so  as  to  be  entitled  to  the  pro- 
tection of  the  bond  executed  pursuant  to  the 
«ct  of  August  13,  1894  (28  SUt  at  L.  278, 
-chap.  280,  U.  S.  Ck>mp.  SUt.  1901,  p.  2623), 
•conditioned  for  the  prompt  payment  by  the 
original  contractors  to  all  persons  supply- 
ing them  with  labor  or  materials  in  the 
prosecution  of  the  work. 

[Ed.  Note.— For  other  oases,  see  United  SUtes, 
Deo.  Dig.  f  67.*] 

United  States  (§  67*)  — Public  Con- 
tractor --  Bonds  —  Extent  or  Surety's 
Liability. 

2.  A  surety  on  the  bond  of  a  public  con- 
tractor is  not  liable  on  a  claim  for  labor 
and  materials  furnished  by  the  assignees 
of  the  contract,  where  the  contract  of  as- 
signment obligates  the  assignor  only  to 
assign  the  reserve  fund  in  the  hands  of  the 
government,  and  to  turn  over  the  checks  or 
payments  under  the  original  contract. 

[Ed.  Note.— For  other  cases,  see  United  States, 
Dec.  Dig.  S  67.*] 

SUBBOGATION   (§  7*)— RiGHT  OV  SUBETT. 

8.  The  right  of  a  surety  for  a  govern- 
ment contractor  to  be  subrogated,  in  case 
of  loss,  to  the  contractor's  right  to  the  re- 
serve fimd  in  the  hands  of  the  government, 
representing  work  done  prior  to  an  assign- 
ment of  the  contract,  is  superior  to  any 
rights  of  the  assignees. 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Dec.  Dig.  8  7.*] 

[No.  44.] 

Argued  December  8,  1908.     Decided  Janu- 
ary 4,  1909. 

APPEAL  from  the  United  States  Circuit 
Ck>urt  of  Appeals  for  the  Sixth  Cir- 
cuit to  review  a  decree  which  affirmed  a 
decree  of  the  Circuit  Court  for  the  Western 
District  of  Kentucky,  denying  a  recovery 
against  the  surety  on  a  bond  to  secure  the 
performance  of  a  public  contract.    Affirmed. 

See  same  case  below,  80  C.  C.  A.  283, 
100  Fed.  466. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Temple  Bodley,  John  Brioe 
BMUn,  J.  Manly  Foster,  and  W.  B.  Oliver 
for  appellants. 

Messrs.  William  W.  Watts,  Henry 
ntts,  and  William  J.  Griffin  for  appellee. 
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•Mr.  Justiee  Day  delivered  the  opinion  of  • 
the  court: 

This  is  an  appeal  from  a  decree  of  tha 
circuit  court  of  appeals  for  the  sixth  circuit, 
affirming  a  decree  of  the  circuit  court  of  the 
United  States  for  the  western  district  ol 
Kentucky,  whereby  the  appellants  Harda- 
way and  Prowell  were  denied  the  right  to 
recover  against  the  appellee,  the  National 
Surety  Company,  as  surety  for  the  faithful 
performance  of  a  certain  contract  entered 
into  on  September  28,  1899,  between  the 
United  States  and  a  firm  of  contractors 
composed  of  James  E.  Willard,  Charles  L. 
Comwell,  and  Joseph  Coyne,  doing  business 
as  Willard  ft  ComwelL  The  contract  was 
for  the  construction  of  a  lock  and  dam  No. 

4,  in  the  Black  Warrior  river,  near  Tusca- 
loosa, Alabama.  Bond  was  given  in  accord- 
ance with  the  requirements  of  the  act  of 
Congress  approved  August  13,  1894  (28  Stat. 
at  L.  278,  chap.  280,  U.  S.  Comp.  Stat.  1901, 
p.  2523),  in  order  to  secure  the  faithful  per- 
formance of  the  contract. 

The  contract  has  been  kept  so  far  as  the 
United  States  is  concerned,  and  the  surety 
is  relieved  from  obligation  in  that  respect. 
The  contention  in  this  case  involves  the  con- 
stniction  and  application  of  that  conditions 
of  the  bond  which  requires* the  contractors!? 
to  ''promptly  make  full  payments  to  all 
persons  supplying  them  labor  or  materials 
in  the  prosecution  of  the  work,  provided  for 
in  said  contract." 

The  question  for  consideration  here  is, 
under  the  drcumstanoes  of  the  case,  can 
Hardaway  and  Prowell  recover  upon  the 
bond  on  their  claim  as  for  labor  done  and 
material  furnished  within  the  terms  there- 
of? The  record  discloses  that  the  original 
contractors  carried  on  the  work  until  Feb- 
ruary 5,  1901,  when  they  made  an  agree- 
ment between  themselves  and  Coyne,  by 
which  agreement  Coyne  was  to  pay  the 
debts  of  the  firm,  to  make  all  future  pur- 
chases in  his  own  name,  and  to  receive  all 
profits  from  the  contract.    After  February 

5,  1901,  Coyne  carried  on  the  work.  The 
government  made  the  checks  payable  to 
Willard  and  Comwell  as  before,  in  accord- 
ance with  the  terms  of  the  contract.  On 
June  2,  1903,  Coyne,  having  become  finan- 
cially unable  to  complete  the  contract^ 
made  a  contract  in  writing  with  Hardaway 
and  Prowell,  which  we  shall  hereinafter 
set  out  in  full,  concerning  the  work. 

Owing  to  fjreshets  and  washouts,  as  Is 
contended  by  appellants,  it  became  neces- 
sary to  do  over  much  of  the  work,  and  aft- 
er its  completion  appellants  made  a  claim 
for  $32,757.34  interest  included  to  March  1, 
1906,  and  included  therein  $7,556,  being  16 
per  cent  of  the  cost  expended  on  the  con- 
tract with  Coyne. 


•For  other  cases  lee  lame  topic  ft  |  numbsb  in  Doc.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indozes 
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On  October  24,  19H  the  Natioma  Sure- 
ty Oompaiiy,  appellee,  IQed  a  bill  in  the 
United  States  eonrt  at  Loniairille,  aTerring 
the  inBolyency  of  the  contraeton,  and  that 
there  woold  be  a  Ion  for  labor  and  material 
which  it  would  be  compelled  to  paj  as 
■nrety  on  the  bond,  asking  for  an  injune- 
tlon  and  the  appointment  of  a  receiver. 
On  November  8,  1904,  an  order  was  made, 
referring  the  case  to  a  special  master,  and 
providi^  that  parties  having  claims  for 
labor  and  materials  might  prove  the  same, 
with  the  right  to  contest  them,  and  to  take 
the  proofs  thereof  as  in  equity  cases.  The 
order  provided  that  appellee,  the  surety 
^  company,  should  pay  into  court,  in  satisfae- 
to  tion  of  the  claims  and  costs  of  action,  such 
•  a*smn  as  might  be  required  after  the  gov- 
ernment payments  were  exhausted. 

The  claim  of  Hardaway  and  Prowell  was 
filed.  A  special  master  allowed  the  claim. 
Upon  error,  the  circuit  court  disallowed  the 
■ame,  and,  upon  appeal  to  the  circuit  court 
of  appeals  for  the  sixth  circuit,  the  decree 
was  affirmed.  80  C.  G.  A.  283, 150  Fed.  466. 
The  case  then  came  here. 

The  case  turns  upon  the  construction  of 
the  contract  between  Coyne  and  Hardaway 
and  ProweU.     The  contract  reads  as  fol- 


State  of  Alabama,  Tuscaloosa  county: 
This  contract,  made  this  2d  day  of  June, 
1908,  by  and  between  B.  H.  Hardaway  and 
B.  P.  Prowell,  hereinafter  called  Hardaway 
It  Prowell,  as  parties  of  the  first  part,  and 
Joseph  Coyne,  as  party  of  the  second  part» 
witnesseth: 

That,  whereas,  Willard  &  Comwell,  a  firm 
composed  of  J.  £.  Willard,  C.  R.  Comwell, 
mad  the  said  Joseph  Coyne,  did,  heretofore, 
mkp  to  wit,  the  —  day  of  — ,  1899,  enter  into 
a  contract  with  the  United  States  for  the 
eonstruetion  of  lock  No.  4  in  the  Black 
Warrior  river  above  Tuscaloosa,  Alabama, 
and  whereas,  shortly  after  the  beginning 
of  the  work  upon  said  lock  the  said  Joseph 
Ooyne,  by  aa  arrangement  between  him  and 
hie  copartners,  undertook  to  complete  and 
finish  said  lode  according  to  the  specifica- 
tions of  the  contract  of  said  firm  with  the 
United  States,  and,  in  consideration  of  such 
aa  undertaking,  acquired  the  beneficial  in- 
terest of  said  firm  in  said  contract,  and  was 
to  receive  all  amoimts  paid  by  the  United 
States  in  consideration  of  such  contract, 
and  whereas  said  lock  is  still  imcompleted, 
and  the  said  Joseph  Coyne  cannot,  on  ao- 
eoont  of  his  inability  to  procure  the  neoes- 
iary  financial  aid,  and  on  account  of  the 
diaerganisation  of  his  labor  forces,  and  f<» 
vmrious  and  sundry  other  reasons,  complete 


and  finish  the  said  work  in  accordance  wltk 
the  said  contract,  and  whereas  said  con- 
tract is  a  valued  asset  to  the  said  Joseph^ 
Coyne  if  the  said  work  can  be  prosecuted  g 
to  its  ^completion  under  the  terms  of  said* 
contract,  there  being  held  in  reserve  by  the 
government,  under  the  terms  of  said  con-^ 
tract,  about  $8,800,  which  has  already  been 
earned  by  said  Coyne,  and  whereas,  by  rea* 
son  of  his  said  inability  to  finish  said  worlCr 
the  said  contract  is  about  to  be  forfeitedr 
and  the  said  Co3me  is  in  imminent  danger 
of  losing,  not  only  what  profits  may  be 
made  upon  the  completion  of  the  work, 
but  the  entire  reserve  fund  also  retained  by 
the  government,  and  whereas  the  said  J<^ 
seph  Coyne,  for  the  purpose  of  preventing 
the  forfeiture  of  said  contract,  has  made 
overtures  to  the  said  Hardaway  ft  ProweO 
to  take  up  said  work  and  complete  it,  and 
the  said  Hardaway  ft  Prowell  have  agreed 
to  do  so  upon  the  terms  and  stipulations 
hereinafter  set  forth;  now,  therefore, 

1.  The  said  Hardaway  ft  Prowell  do  here- 
by undertake  and  agree  with  the  said  Jo- 
seph Coyne  to  superintend  the  completion  of 
the  said  lock  and  dam  No.  4  and  to  furnish 
the  necessary  finances  for  the  completion 
thereof,  and  to  pat  in  charge  of  said  work 
a  competent  superintendent,  and  to  properly 
organize  the  work  for  an  energetic  prose* 
cation  thereof  to  completion,  for  which 
services  they  are  to  receive  aa  agreed  com- 
pensation of  15  per  cent  npon  the  total  cost 
of  completing  said  contract,  which  total 
cost  shall  be  construed  to  indode  aO 
amounts  necessarily  expended  and  ezpensee 
incurred  by  Hardaway  ft  ProweU  in  the 
completion  of  said  wcMrk  and  all  amoonte 
necMsarily  paid  and  expenses  incurred  l^ 
them  to  effect  a  settiement  with  and  an  ae- 
ceptance  of  said  lock  and  dam  by  the  Unit* 
ed  States. 

2.  The  said  Joseph  Coyne  agrees  to  the 
above  compensation  for  Hardaway  ft  Prow- 
ell, and  further  agrees  to  turn  over  to  them 
entire  charge  of  the  eompleti<m  of  said 
work,  and  not  to  interfere  with  them  in 
any  way  in  the  proeeoation  of  said  work  to 
completion,  and  farther  agrees  to  turn  over 
to  the  said  Hardaway  ft  ProweU  the  entire 
outfit  of  machinery,  tools,  etc,  which  he 
now  has  at  said  lock  and  dam  and  the  quar- 
riee  where  he  is  getting  stones,  and  to  give 
the  use  of  the  same  to  them  for  the  com- 
pletion of  said  work,  free  of  any  charge      S 

*3.  The  said  Joseph  Coyne  further  agrees  <? 
to  have  aU  checks  for  each  estimate  upon 
said  work  forwarded  by  the  government  to 
the  said  Hardaway  ft  ProweU,  and  to  prop- 
erly indorse  such  checks,  so  that  they  may 
be  collected  by  Hardaway  ft  ProfwelL 
4.  It  is  further  agreed  Iff  aU  partisi  Imi*. 
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to  tliat^  out  of  fhA  proeeeda  of  the  dieekt 
referred  to  in  the  next  foregoing  paragraph, 
the  obligatiooB  shall  he  paid  preferentially 
in  the  following  order: 

L  The  compensation  of  the  said  Harda- 
way  &  Prowell,  as  herein  agreed,  for  their 
•errioes. 

2.  All  moneys  adyanoed  by  Hardaway  ft 
Prowell,  and  used  in  the  prosecution  of  said 
work. 

8.  All  debts  necessarily  incurred  by  the 
ssid  Hardaway  &  Prowell  for  the  prosecu- 
tion of  said  work,  other  than  debts  for 
labor  and  material. 

4.  All  debts  incurred  by  said  Hardaway 
ft  Prowell  for  labor  and  material  or  moneys 
adyanoed  by  them  in  payment  for  Ubor  or 
material  debts. 

6.  The  said  Joseph  Coyne,  for  the  com- 
pletion of  said  work  and  for  the  securing 
to  the  said  Hardaway  ft  Prowell  all 
amounts  that  they  shall  haye  to  pay,  on 
whateyer  account,  for  the  completion  of 
said  lock  and  dam,  and  for  a  settlement 
with  the  United  States  and  acceptance  of 
said  lock  and  dam  by  the  proper  authorities 
of  the  goyemment,  does  hereby  assign  and 
set  oyer  to  the  said  Hardaway  ft  Prowell 
all  his  interest  in  the  amount,  aggregating, 
as  aforesaid,  about  $8,300,  retained  and  now 
held  in  resenre  by  the  goyemment  under  the 
■aid  contract  for  the  building  of  said  lock 
and  dam,  which  shall  be  applied  by  the  said 
Hardaway  ft  Prowell  in  the  following  or- 
der: 

1.  To  the  payment  of  all  debts  for  labor 
and  material  incurred  in  the  building  of 
said  lock  and  dam. 

2.  Any  balance  that  may  be  due  to  said 
Hardaway  ft  Prowell  for  their  compensation 

^  under  this  contract. 

10  8.  All  other  necessary  debts  incurred  in 
y  the  prosecution 'of  the  said  work  by  Harda- 
way ft  Prowell,  and  all  amounts,  including 
expenses,  which  they  shall  haye  to  pay  in 
order  to  effect  a  settlement  with  the  goy- 
emment, and  acceptance  by  it  of  said  lock 
and  dam. 

4.  Any  balance  to  be  paid  to  the  said 
Joseph  Coyne. 

€.  It  is  understood  and  agreed  by  all 
parties  hereto  that  if  the  said  Joseph  Coyne 
should,  at  any  time,  fail  or  be  unable  to 
turn  oyer  to  the  said  Hardaway  ft  Prowell 
the  checks  for  estimates  on  said  work,  prop- 
erly indorsed,  so  that  Hardaway  ft  Prowell 
can  collect  them,  or  should  fail  to  secure  the 
collection  of  them  by  the  said  Hardaway 
ft  Prowdl,  then  the  said  Hardaway  ft  Prow- 
ell Shan,  in  that  eyent,  haye  the  option  of 
annulling  said  contract,  and  stopping  work 
without  notice  to  the  said  Joseph  Coyne, 
ix  to  any  other  parties  whomsoeyer;  but, 
in  said  eyent,  the  said  Hardaway  ft  Prowell 


shall  haye  a  daim  against  the  said  Joaeph 
Coyne  for  all  moneys  furnished  by  them  and 
expenses  incurred  by  them  upon  any  ae- 
count  whatsoeyer  in  the  prosecution  of  said 
Work,  and  which  shall  not  haye  been  repaid 
to  them,  and  for  all  compensation  earned 
under  this  contract,  and  not  paid  to  them, 
and  such  claim  shall  be  due  and  payable  at 
once  upon  their  termination  of  the  contract. 
In  witness  whereof  the  said  parties  of 
the  first  and  second  parts  haye  hereunder 
set  their  hands  and  seals  in  duplicate  this, 
the  day  and  year  first  aboye  written. 

B.  H.  Hardaway. 

R.  P.  ProwclL 

Attest:  C  B.  Vemer.  Joseph  Coyne. 

It  is  said  that  the  master  sustained  the 
claim  of  Hardaway  and  Prowell  upon  au- 
thority of  the  case  of  United  States  use  of 
Hill  y.  American  Surety  Co.  200  U.  8.  197, 
50  L.  ed.  437,  26  Sup.  a.  Rep.  16^.  In  that 
case  this  court  held  that  the  obligation  of 
a  bond  similar  to  the  one  here  in  suit,  when 
construed  in  the  light  of  the  statute  requir- 
ing its  execution,  and  looking  to  the  pro- 
tection of  those  who  supply  labor  and  ma- 
terials  proyided  for  in  the  original  contract,  m 
was  broad  enough  to«  include  laborers  who# 
had  performed  work  for  a  subcontractor 
who  furnished  labor  or  material  which  the 
original  contractor  had  obligated  himself  te 
furnish.  It  was  held  that,  in  such  a  case, 
the  original  contractor,  who  employed  a 
subcontractor,  who  bought  materials  or 
hired  labor  with  which  to  carry  out  and 
fulfil  the  engagement  of  the  original  con- 
tract for  the  construction  of  a  public  build- 
ing, was  thereby  supplied  with  materials 
and  labor  for  the  fulfilment  of  his  contract 
as  effectually  as  if  he  had  directly  hired  the 
labor  or  bought  the  materials.  We  are  un- 
able to  see  how  that  case  controls  the  one 
at  bar;  nor  can  we  reach  the  conclusion  that 
Hardaway  and  Prowell  were  subcontractors 
furnishing  labor  or  materials  to  the  original 
contractor,  or  furnishing  such  labor  or  ma- 
terials to  subcontractors  which  enabled  the 
original  contract  to  be  fulfilled,  thereby 
bringing  themselyes  within  the  principles  of 
the  Hill  Case.  As  we  read  this  contract, 
Hardaway  and  Prowell,  in  yiew  of  Coyne's 
financial  and  other  difficulties,  undertook  to 
do  certain  things  in  relation  thereto.  They 
undertook  to  superintend  the  completion  of 
the  lock  and  dam,  and,  to  that  end,  to  fur- 
nish the  necessary  finances  for  the  comple- 
tion of  the  work;  for  this  they  were  to  re- 
eeiye  an  agreed  percentage  upon  the  total 
cost  upon  the  completion  of  the  contract. 

Coyne,  on  his  part,  agreed  that  such  com- 
pensation should  be  paid,  and  agreed  to 
turn  oyer  the  charge  of  the  work  to  Harda- 
way and  Prowell,  and  not  to  interfere  there- 
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witk  in  any  way,  and  to  give  them  the  nee 
•f  his  oatilt  and  tooLi,  etc,  and  the  qaarriea 
from  whieh  he  was  taldng  atone  for  the  eon- 
■tnietion  of  the  lock  and  dam.  He  agreed 
to  have  the  diecks  given  bj  the  govem- 
ment,  vpon  estimates,  forwarded  to  Hard&- 
waj  and  Prowell,  a&d  to  properly  indorse 
■ndi  ehecks  so  as  to  make  them  collectible 
l^  them. 

The  manner  in  whieh  Hardaway  and 
Prowell  should  distribute  the  money  re- 
eeived  from  such  ehecks  is  specifically  pro- 
vided in  paragraph  4  of  the  contract.  By 
the  fifth  paragraph  Coyne  assigned  to  Hard- 
Q  away  and  Prowell  for  the  completion  of  the 
2  work,  and  for  security  to  Hardaway  A 
•  ProweU,«for  the  amount  which  they  should 
have  to  pay  on  all  aocoonts  for  the  comple- 
tion of  the  work  and  for  a  settlement  with 
the  United  States  and  acceptance  of  said 
lock  and  dam  by  the  proper  authorities,  all 
of  his  interest  in  |8,300,  retained  and  held 
in  reserve  by  the  government  under  the 
contract,  which  was  to  be  applied  by  Harda- 
way and  Prowell,  1st,  for  the  payments  of 
debts  for  labor  and  materials;  2d,  any  bal- 
ances due  to  Hardaway  and  Prowell  for 
their  compensation  under  the  contract;  8d, 
an  other  necessary  debts  ineurred  in  the 
prosecution  of  the  work  by  Hardaway  and 
Prowell,  and  all  amounts  which  they  shall 
be  obliged  to  pay  in  order  to  effect  a  set- 
tlement with  the  government,  and  accept- 
aaee  by  it  of  said  lock  and  dam;  4th,  any 
balance  to  go  to  Ooyne. 

The  sixth  paragraph  of  the  contract  made 
provision  for  the  possibility  that  Harda- 
way and  Prowell  should  not  receive  pay- 
ment of  the  ehecks  coming  fn>m  the  gov- 
ernment, in  which  event  they  should  have 
the  right,  at  their  option,  of  annulling  the 
eontract  and  stopi^g  the  work.  In  that 
contingency  they  should  have  a  daim 
against  Ck>yne  for  money  furnished  by  them 
on  account  of  the  prosecution  of  the  work, 
and  for  all  compensation  earned  under  the 
contract. 

Hardaway  and  Prowell  bound  themselves 
to  furnish  superintendence  and  to  furnish 
the  money  to  complete  the  work  which 
Ooyne  had  undertaken  to  do.  These  things 
were  all  that  Hardaway  and  Prowell  under- 
took to  do;  they  were  not  subcontractors,  in 
our  view,  who  undertake  to  furnish  labor 
and  materials  upon  a  contract  with  the 
original  contractor.  The  extent  of  the 
agreement  was  to  furnish  funds  to  complete 
the  work,  and  to  superintend  it.  For  this 
they  were  to  be  paid  by  the  assignment  of 
the  reserve  funds  in  the  hands  of  the  gov- 
ernment and  the  checks  or  payments  under 
the  original  contract.    There  was  no  under- 1 


taking  on  the  part  of  the  sorety  company 
that  the  eontract  should  be  profitable  to  its 
principal  or  to  any  other  substituted  in  the 
contract  by  assignment  or  otherwise.    The 
surety  did  agree,  by  the  terms  of  the  bond,  ^ 
that  the  original  contractors  should  makejg 
full  payment  to  airpersons  supplying  them  • 
with  labor  and  materials  in  the  prosecution 
of  the  work.    This  was  for  the  protection 
of  the  subcontractors  and  others  supplying 
such  labor  and  materials  for  the  fulfilment 
of  the  original  agreement,  as  we  held  in 
the  mil  Case. 

We  agree  with  the  drcult  court  of  ap- 
peals that  Ooyne  entered  into  no  agreement 
to  pay  Hardaway  and  Prowell  beyond  the 
assignment  of  the  checks  from  the  govern- 
ment and  the  assignment  of  the  reserved 
$8,800.  This  is  shown  by  the  terms  of  the 
agreement,  read  in  the  light  of  the  drcum- 
stances  surrounding  the  parties  at  the  time 
the  contract  was  made.  Ooyne  had  failed 
to  complete  the  contract,  and  was  financial- 
ly embarrassed.  Hardaway  and  Prowell 
looked  to  the  assignment  of  the  reserve 
fund  from  Coyne  and  the  payments  from 
the  government  for  their  oommissions,  not 
to  the  personal  liability  of  Coyne.  Coyne 
was  to  be  personally  liable  only  in  the  event 
that  Hardaway  and  Prowdl  should  fail  to 
realise  on  the  government  ehecks,  as  pro- 
vided in  paragraph  6  of  the  contract.  Ac 
the  daim  of  Hardaway  and  Prowell  set  up 
in  this  case  must  be  worked  out  against  the 
surety  because  of  the  liability  of  the  prin- 
dpal  in  the  bond  to  them,  and  as  there  is 
no  sud&  liability  dther  from  Willard  and 
Comwell  or  Ooyne  to  them,  there  can  be 
no  recovery  against  the  surety  on  the  bond. 

Nor  do  we  think  that  Hardaway  and 
Prowell  can  complain  of  the  disposition  of 
the  $8,300  (exactiy  $8,161.76),  reserved  pay- 
ments under  the  contract.  This  sum  was 
paid  into  court  for  work  done  previous  to 
the  making  of  the  contract  of  June  2,  1908. 
80  0.  0.  A.  291,  150  Fed.  473.  The  circuit 
court  of  appeals  held  that  this  sum,  thus 
paid  into  court,  should  be  credited  upon  the 
$18,261.76,  which  the  surety  company  had 
been  directed  to  pay  into  court  for  the  sat- 
isfaction of  labor  daims  which  had  been 
proved  and  allowed  in  the  case.  The  right 
of  the  surety  to  be  subrogated  had  attached 
to  the  fund,  and  was  superior  to  any  rights 
which  Hardaway  and  Prowell  had  as  as- 
signees of  Coyne.  Prairie  State  Nat.  Bank 
V.  United  States,  164  U.  S.  227,  41  L.  ed.8 
412,  17  Sup.  Ct.  Rep.  142.  *  We  think  thisiP 
was  the  correct  view.  We  find  no  error  in 
the  deeree  of  the  Circuit  Court  of  Appeals, 
and  the  same  is  affirmed* 
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JOHN  If oLBAN,  Flff.  Is  Brr« 

T. 

BTATB  or  AKEAKBAa 

Constitutional  Law  (§  89*)— Libkbtt  of 
CoNTBAOT— Police  Poweb. 

1.  The  liberty  ot  contract  seeured  hy 
V.  8.  Const,  14th  Amende  against  itatc 
invasion,  is  not  infringed  hj  the  provision 
of  Ark.  Acts  1906,  chap.  219,  §  I,  under 
which  miners  employed  at  quantity  rates 
are  prevented  from  contraetmg  for  wages 
upon  the  basis  of  screened  coal  instead  of 
the  weight  of  the  coal  as  originally  pro- 
duced in  the  mine,  but  luch  statute  is  a 
valid  exercise  of  the  polica  power. 

[Bd.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent  Dig.  §  167 ;    Dec  Dig.  9  S9.*] 
Constitutional  Law  (§  288*)  —  Equal 
Pbotection  of  the  Laws— Classifica- 
tion. 

2.  The  exemption  of  coal  mines  not  em- 
ploying ten  or  more  men  from  the  opera- 
tion of  Ark.  Acts  1906,  chap.  219,  §  1,  under 
which  miners  employed  at  quantity  rates 
are  prevented  from  contracting  for  wages 
upon  the  basis  of  screened  coal  instead  of 
the  weight  of  the  coal  as  originally  pro- 
duced in  the  mine,  does  not  render  such 
statute  invalid  under  U.  8.  Const.,  14th 
Amend.,  as  denying  the  equal  protection  of 
the  laws. 

[M.  Note.— Fto  other  cases,  see  Constitutional 
Law.  Dec  Die  t  288.*] 

[No.  29.] 

Argued  and  submitted  Kovember  30,  1908. 
Decided   January  4,   1909. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Arkansas  to  review  a  Judg- 
ment which  affirmed  a  conviction  in  the 
Circuit  Court  of  Sebastian  County,  in  that 
state,  for  screening  coal  before  it  has  been 
weighed  and  credited  to  the  miner  sending 
it  to  the  surface.    Affirmed. 

See  same  case  below,  81  Ark.  804,  98  8. 
W.  729. 

The  facts  are  stated  in  the  opinion. 

Mr.  Daniel  B.  Holmes  for  plaintiff  in 
error. 

Messrs.  James  Brizxolara,  Henry  L. 
Fitzhugh,  and  William  F.  Kirby  for  de- 
«  f endant  in  error. 

f  *Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

This  proceeding  is  brought  to  review  the 
judgment  of  the  supreme  court  of  Arkansas 
(81  Ark.  804,  98  S.  W.  729),  affirming  a 
oonviction  of  the  plaintiff  in  error  for  viola- 
^  tion  of  a  statute  of  the  state  of  Arkansas, 
f  anUtled  *'An  Act  to  Provide  for  the*Weigh- 
ing  of  Coal  Mined  In  the  State  of  Arkansas 
as  It  Comes  from  the  Mine,  and  before  It 
Is  Passed  over  a  Screen  of  Any  Kind."  The 
act  provides: 

"Sec.  1.  It  shall  be  unlawful  for  any 
mine  owner,  leasee,  or  operator  of  coal  mines 
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in  this  state,  where  ten  or  more  men  are 
employed  underground,  employing  miners  at 
bushel  or  ton  rates,  or  other  quantity,  to 
pass  the  output  of  coal  mined  by  said  min- 
ers over  any  screen  or  any  other  device 
which  shall  take  any  part  from  the  value 
thereof,  before  the  same  shall  have  been 
weighed  and  duly  credited  to  the  employee 
sending  the  same  to  the  surface,  and  ac- 
counted for  at  the  legal  rate  of  weights 
fixed  by  the  laws  of  Arlcansas;  and  no  em- 
ployee, within  the  meaning  of  this  act, 
shall  be  deemed  to  have  waived  any 
right  accruing  to  him  under  this  section  by 
any  contract  he  may  make  contrary  to  the 
provisions  thereof,  and  any  provisions,  con- 
tract, or  agreement  between  mine  owners, 
lessees,  or  operators  thereof,  and  the  miners 
employed  therein,  whereby  the  provisions 
of  this  act  are  waived,  modified,  or  annulled, 
shall  be  void  and  of  no  effect,  and  the  ooal 
sent  to  the  surface  shall  be  accepted  or  re- 
jected; and,  if  accepted,  shall  be  weighed 
in  accordance  with  the  provisions  of  this 
act;  and  right  of  action  shall  not  be  in- 
validated by  reason  of  any  contract  or  agreo* 
ment;  and  any  owner,  agent,  lessee,  or  op- 
erator of  any  coal  mine  in  this  state,  where 
ten  or  more  men  are  employed  underground, 
who  shall  knowingly  violate  any  of  tiie  pro- 
visions of  this  section,  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  upon  con- 
viction, shall  be  punished  by  a  fine  of  not 
less  than  $200  nor  more  than  $500  for  each 
offense,  or  by  imprisonment  in  the  county 
jail  for  a  period  of  not  less  than  sixty  days» 
nor  more  than  six  months,  or  both  such  fine 
and  imprisonment;  and  each  day  any  mine 
or  mines  are  operated  thereafter  shall  be  a 
separate  and  distinct  offense;  proceedings 
to  be  instituted  in  any  court  having  com- 
petent jurisdiction."  (Acts  1905,  chap.  219, 

«  1.) 

The  case  was  tried  upon  an  agreed  state*  ^ 
ment  of  facts,  as  follows:  J 

**rrhat  the  Bolen-Damall  Coal  Company  ist 
a  corporation  organized  and  existing  under 
the  laws  of  the  state  of  Missouri,  and  is 
also  doing  business  under  the  laws  of  the 
state  of  Arkansas,  and  has  complied  with 
the  laws  of  Arkansas  permitting  foreign  cor- 
porations to  transact  and  do  business  with- 
in said  state. 

"It  is  further  agreed  that  John  McLean, 
defendant,  is  the  managing  agent  of  the 
said  Bolen-Damall  Coal  Company,  and, 
as  such,  has  charge  of  the  ooal  mine  of  said 
company  situated  near  Hartford,  in  Sebas- 
tian county,  Arkansas. 

"It  is  further  agreed  that  the  said  Bolen- 
Damall  Coal  Company  employs  more  than 
ten  men  to  work  underground  in  its  mine  sit- 
uated near  Hartford,  of  which  the  said  Joh» 
McLean  is  agent  and  manager. 


*For  other  cases  see  lame  toplo  ft  |  vnnoMR  la  Dee.  ft  Am.  Diss.  Id07  to  date,  ft  Rep'r  Indexee 
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"It  is  further  agiMd  that  the  nid  Bolen- 
Damall  Goal  Compaoy,  by  and  through  said 
John  MoLean,  as  its  agent  and  manager,  did, 
en  the  19th  day  of  June,  1906,  in  Greenwood 
distriet  of  said  Sebastian  county,  employ 
«ne  W.  H.  Demps^  and  others,  ooal  min- 
ers, to  mine  eoal  underground  in  said  mine 
by  the  ton  at  the  rate  and  price  of  90  cents 
per  ton  for  screened  coal,  and  that  the  said 
John  McLean,  in  the  said  district  and  coun- 
ty, did  knowingly  pass  the  output  oi  coal, 
so  mined  and  sent  up  from  underground 
by  the  said  W.  H.  Demps^  and  others,  over 
a  sereen,  according  to  and  as  provided  by  a 
contract  between  it  and  the  said  Dempsey 
and  others,  and  paid  the  said  Dempsey  and 
others  for  only  the  coal  that  passed  over 
aald  eereen,  according  to  and  as  provided 
under  the  contract,  and  paid  or  allowed 
them  nothing  for  the  coal  which  passed 
through  said  screen,  part  of  the  value  of 
said  coal  having  passed  through  said  screen, 
wfaieh  part  of  said  coal  was  not  weighed  or 
accredited  to  the  said  Dempsey  and  others, 
aad  for  which  they  received  no  pay;  said 
ooal  not  having  been  weighed  or  accredited 
to  the  said  Dempsqr  or  others  before  the 
•ame  was  passed  over  said  screen,  as  pro- 
vided for  by  the  statutes  of  Arkansas. 

«It  ig  further  agreed  that  more  than 
ten  men  were  employed  and  did  work  under 
Mi  said  employment  underground  in  mining 
•  eoal  for  the  said  Bolen-Darnall  Coal  Oom- 
paay,  in  said  mine  aforesaid,  at  said  time; 
aad  It  is  also  agreed  that  there  are  coal 
mines  in  said  state  and  county  operated  by 
both  corporations  and  individuals  in  which 
less  than  ten  men  are  employed  under- 
ground by  the  ton  and  bushel  rates. 

'It  is  further  sgreed  that  the  said  John 
McLean  did  violate  the  provisions  of  |  1, 
aet  No.  219,  duly  passed  by  the  legislature 
of  Arkansas  in  1906,  which  law  went  into 
cpoatioii  and  became  effective  on  the  let 
day  of  April,  1906,  as  hereinabove  set  out, 
aad  the  only  question  herein  raised  being 
the  validity  of  said  act  of  the  legislature 
aforesaid,  under  the  law  and  facts  herein." 

The  objections  to  the  judgment  of  the 
state  supreme  court  of  a  constitutional  na- 
ture are  twofold:  First,  that  the  statute 
Is  an  unwarranted  invasion  of  the  liberty 
of  contract  secured  by  the  14th  Amendment 
of  the  Ckmstitution  of  the  United  States; 
second,  that  the  law,  being  applicable  only 
to  mines  where  more  than  ten  men  are  em- 
ployed, is  discriminatory,  and  deprives  the 
plaintiff  in  error  of  the  equal  protection  of 
the  laws,  within  the  inhibition  of  the  same 
Amendment. 

That  the  Constitution  of  the  United 
States,  in  the  14tii  Amendment  thereof, 
pioteeti  the  right  to  make  contracts  for  the 
mIo  of  labor,  and  the  right  to  cany  on 


trada  or  hoabum,  against  hestOs  state  l^gla- 
latioBf  has  been  alBnned  in  decisions  ol 
thia  ee«rt»  and  we  have  no  disposition  to 
question  those  cases  in  which  the  right  has 
been  upheld  and  maintained  against  such 
legislation.  Allgeyer  t.  Louisiana,  165  U.  8. 
578,  41  L.  ed.  832,  17  Sup.  Ct  Rep.  427; 
Adair  v.  United  SUtes,  208  U.  S.  161,  52  L. 
ed.  436,  28  Sup.  Ct  Rep.  277.  But,  in 
many  cases  In  this  court,  the  right  of  free- 
dom of  contract  has  been  held  not  to  be  un- 
limited in  its  nature,  and  when  the  right  to 
contract  or  carry  on  business  conflicts  with 
laws  declaring  the  public  policy  of  the  state, 
enacted  for  the  protection  of  the  public 
health,  safety,  or  welfare,  the  same  may  be 
valid,  notwithstanding  they  have  the  effect 
to  curtail  or  limit  the  freedom  of  contract. 
It  would  extend  this  opinion  b^ond  rea-^ 
sonable  limits  to  make  reference  to  all  the  g 
cases  in  this  court  in  which* qualifications* 
of  the  right  of  freedom  of  contract  have  been 
applied  and  enforced.  Some  of  them  are 
collected  in  Holden  v.  Hardy,  169  U.  S.  366, 
42  L.  ed.  780, 18  Sup.  Ct  Rep.  383,  In  which 
it  was  held  that  the  hours  of  work  in  mines 
might  be  limited. 

In  Knoxville  Iron  Co.  v.  Harbison,  188  U. 
S.  13,  46  L.  ed.  66,  22  Sup.  Ct  Rep.  1,  it 
was  held  that  an  act  of  the  legislature  of 
Tennessee,  requiring  the  redemption  in  cash 
of  store  orders  or  other  evidences  of  in- 
debtedness issued  by  employers  in  payment 
of  wages  due  to  employees,  did  not  conflict 
with  any  provisions  of  the  Constitution  of 
the  United  States,  protecting  the  right  of 
contract. 

In  Frisbie  v.  United  SUtes,  167  U.  a  160, 
39  L.  ed.  657,  15  Sup.  Ct  Rep.  586,  the  aet 
of  Congress  prohibithig  attorneys  from  con- 
tracting for  a  larger  fee  than  $10  for  prose- 
cuting pension  claims  was  held  to  be  a  valid 
exercise  of  police  power. 

In  Soon  Hlng  v.  Crowley,  118  U.  S.  703, 
28  L.  ed.  1145,  5  Sup.  Ct.  Rep.  730,  a  stat- 
ute of  California,  making  it  unlawful  for 
employees  to  work  in  laundries  between  the 
hours  of  10  P.  M.  and  6  a.  m.  was  sustained. 

The  statute  fixing  maximum  charges  for 
the  storage  of  grain,  and  prohibiting  eon- 
tracts  for  larger  amounts,  was  held  valid. 
Munn  V.  Illinois,  94  U.  S.  113,  24  L.  ed.  77. 

In  Patterson  v.  The  Eudora,  190  U.  8. 
169,  47  L.  ed.  1002,  23  Sup.  Ct  Rep.  821, 
this  court  held  that  an  act  of  Congress  mak- 
ing it  a  misdemeanor  for  a  shipmaster  to 
pay  a  sailor  any  part  of  his  wages  in  ad- 
vance was  held  to  be  valid. 

In  Oundling  v.  Chicago,  177  U.  S.  183, 
44  L.  ed.  726,  20  Sup.  Ct  Rep.  633,  this 
court  summarized  the  doctrine  as  follows: 

"Regulations  respecting  the  pursuit  el 
a  lawful  trade  or  business  are  of  very  fre- 
quent occurrence  in  the  various  cities  of  the 
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•oontry,  and  whmt  meh  Mgnktions  ihall 
be  and  io  what  particular  tntde^  Inumeas, 
•r  occupation  they  >hall  apply,  are  qoea- 
tioDS  for  the  state  to  determine,  and  their 
determination  comes  within  the  proper  ex- 
ercise of  the  police  power  by  the  state;  and, 
unless  the  regulations  are  so  utterly  un- 
reasonable and  extravagant  in  their  na- 
ture and  purpose  that  the  property  and  per- 
sonal  rights  of  the  citizen  are  unnecessarily, 
^and  in  a  manner  wholly  arbitrary,  inter- 
iPfered  with  or  destroyed  •without  due  proc- 
ess of  law,  they  do  not  extend  beyond  the 
power  of  the  state  to  pass,  and  they  form 
no  subject  for  Federal  interference." 

In  Jacobson  ▼.  Massachusetts,  197  U.  8. 
11,  40  L.  ed.  643,  25  Sup.  Ct  Rep.  368,  3 
A.  &  E.  Ann.  Cas.  766,  this  court  said: 

"The  liberty  secured  by  the  Constitution 
of  the  United  States  to  every  person  within 
its  jurisdiction  does  not  import  an  absolute 
right  in  each  person  to  be,  at  all  times,  and 
in  all  drcumstanoes,  wholly  freed  from  re- 
straint. There  are  manifold  restraints  to 
which  every  person  is  necessarily  subject 
lor  the  common  good." 

It  is,  then,  the  established  doctrine  of  this 
court  that  the  liberty  of  contract  is  not 
universal,  and  is  subject  to  restrictions 
passed  by  the  legislative  branch  of  the  gov- 
ernment in  the  exercise  of  its  power  to  pro- 
tect the  safety,  health,  and  welfare  of  the 
people. 

It  is  also  true  that  the  police  power  of 
the  state  is  not  unlimited,  and  is  subject  to 
judicial  review;  and,  when  exerted  in  an 
arbitrary  or  oppressive  manner,  such  laws 
may  be  annulled  as  violative  of  rights  pro- 
tected by  the  Ck>nstitution.  While  the 
oourts  can  set  aside  legislative  enactments 
upon  this  groimd,  the  principles  upon  which 
such  interference  is  warranted  are  as  well 
settled  as  is  the  right  of  judicial  interfer- 
ence itself. 

The  legislature,  being  familiar  with  local 
conditions,  is,  primarily,  the  judge  of  the 
necessity  of  such  enactments.  The  mere 
fact  that  a  court  may  differ  with  the  legis- 
lature in  its  views  of  public  policy,  or  that 
judges  may  hold  views  inconsistent  with  the 
propriety  of  the  legislation  in  question, 
affords  no  ground  for  judicial  interference, 
unless  the  act  In  question  is  unmistakably 
and  palpably  in  excess  of  l^slative  power. 
Jacobson  v.  Massachusetts,  supra;  Mugler 
T.  Kansas,  123  U.  S.  623,  31  L.  ed.  206,  8 
Sup.  Ct  Rep.  273;  Minnesota  v.  Barber, 
136  U.  S.  313,  320,  34  L.  ed.  466,  468,  3 
Inters.  Com.  Rep.  186,  10  Sup.  Ct.  Rep.  862; 
Atkin  V.  Kansas,  191  U.  8.  207,  223,  48  L. 
ed.  148,  168,  24  Sup.  Ct  Rep.  124. 

If  the  law  in  controversy  has  a  reasonable 
relation  to  the  protection  of  the  public 
health,  safety,  or  welfare,  it  is  not  to  be  set 


aside  because  the  judidary  may  be  of  opin-  ^ 
ion  that  the  act  will  fail  oi  its  purpose,  er^ 
because  it  is  thought  to  be  an*unwise  ezer-  • 
tion  of  the  authority  vested  in  the  legisla- 
tive branch  of  the  government. 

We  take  it  that  there  U  no  dispute  abo«t 
the  fundamental  propositions  of  law  which 
we  have  thus  far  stated;  the  difficulties  and 
differences  of  opinion  arise  in  their  applica- 
tion to  the  facts  of  a  given  case.  Is  the  aet 
in  question  an  arbitrary  interference  with 
the  right  of  contract,  and  is  there  no  rea- 
sonable ground  upon  which  the  legislature, 
acting  within  its  conceded  powers,  could 
pass  such  a  law?  Looking  to  the  law  it- 
self, we  find  its  curtailment  of  the  right  of 
free  contract  to  consist  in  the  requirement 
that  the  coal  mined  shall  not  be  passed  over 
any  screen  where  the  miner  is  employed  ai 
quantity  rates,  whereby  any  part  of  the  val- 
ue thereof  is  taken  from  it  before  the'  same 
shall  have  been  weighed  and  credited  to  the 
employee  sending  the  same  to  the  surface; 
and  the  coal  is  required  to  be  accounted  for 
according  to  the  legal  rate  of  weights,  as 
fixed  by  the  law  of  Arkansas,  and  contracts 
contraiy  to  this  provision  are  invalid. 
This  law  does  not  prevent  the  operator  from 
screening  the  coal  before  it  is  sent  to  mar- 
ket; it  does  not  prevent  a  contract  for  min- 
ing coal  by  the  day,  week,  or  month;  it 
does  not  prevent  the  operator  from  rejeei- 
ing  coal  improperly  or  negligently  mhied, 
and  shown  to  be  unduly  mingled  with  dirt 
or  refuse.  The  objection  upon  the  ground 
of  interference  with  the  right  of  eontraet 
rests  upon  the  Inhibition  of  eontraets  which 
prevent  the  miner  employed  at  quanti^ 
rates  from  contracting  for  wages  upon  tits 
basis  of  screened  coal  instead  of  the  weight 
of  the  coal  as  originally  produced  in  the 
mine. 

If  there  existed  a  condition  of  affairs  eon- 
ceming  which  the  legislature  of  the  stats^ 
exerdsing  its  conceded  right  to  enact  laws 
for  the  protection  of  the  health,  safety,  or 
welfare  of  the  people,  might  pass  the  law, 
it  must  be  sustained;  if  sudi  action  was 
arbitraiy  interference  with  the  right  to  con- 
tract or  carry  on  business,  and  having  no 
just  rdation  to  the  protection  of  the  publio 
within  the  scope  of  legislative  power,  the 
act  must  fail. 

While  such  laws  have  not  been  uniformly  ^ 
sustained  when*  brought  before  the  stated 
courts,  the  legislatures  of  a  number  of  the 
states  have  deemed  them  necessary  in  the 
public  interests.  Such  laws  have  been 
passed  in  Illinois,  West  Viiginia,  Colorado, 
and  perhaps  in  other  states.  In  Illinois 
they  have  been  condemned  as  unconstita- 
tional.  Ramsey  t.  People,  142  m.  380,  17 
L.R.A.  863,  32  N.  B.  364.  The  ssme  ooii- 
dusion  has  been  reached  in  Colorado,  dt- 
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Ing  and  following  the  Iflinois  ease,  Be  HonM 
Bill  No.  203,  21  Colo.  27,  39  N.  E.  431. 

In  West  Virginia,  while  at  first  sustained 
by  a  unanimous  court,  such  an  act  was  aft- 
erwards, upon  rehearing,  maintained  by  a 
divided  court  State  v.  Peel  Splint  Coal  Ck>. 
36  W.  Va.  802,  17  L.RJL  385,  16  S.  B.  1000. 
We  are  not  disposed  to  discuss  these  state 
eases.  It  is  enough  for  our  present  purpose 
to  say  that  the  legislatiye  bodies  of  the 
states  referred  to,  in  the  exercise  of  the 
right  of  judgment  conferred  upon  them, 
have  deemed  such  laws  to  be  necessary. 

Conditions  which  may  have  led  to  such 
l^slation  were  the  subject  of  very  full  in- 
vestigation by  the  industrial  commission  au- 
thorized by  Congress  by  the  act  of  June  18, 
1898.  30  Stat  at  L.  476,  chap.  466.  Vol- 
ume 12  of  the  report  of  that  commission  is 
devoted  to  the  subject  of  ^Capital  and  Labor 
Employed  in  the  Mining  Industry.*  In  that 
investigation,  as  the  report  shows,  many 
witnesses  were  called  and  testified  concern- 
ing the  conditions  of  the  mining  industry 
in  this  oountry,  and  a  number  of  them  gave 
their  views  as  to  the  use  of  screens  as  a 
means  of  determining  the  compensation  to 
be  paid  operatives  in  ooal  mines.  Differ- 
ences of  opinion  were  developed  in  the  testi- 
mony. Some  witnesses  favored  the  "run  of 
the  mine^  system,  by  which  the  eoal  is 
weighed  and  paid  for  in  the  form  in  which 
it  is  originally  mined;  others  thought  the 
screens  useful  in  the  business,  promotive 
of  skilled  mining,  and  that  they  worked  no 
practical  discrimination  against  the  miner. 
A  number  of  the  witnesses  expressed  opin- 
ions, based  upon  their  experience  in  the 
mining  industry,  that  disputes  concerning 
the  introduction  and  use  of  screens  had  led 
oto  frequent  and  sometimes  heated  oontro- 
Jgversies  between  the  operators  and  the  min- 
*  era.  This  condition  was*  testified  to  have 
been  the  result,  not  only  of  the  introduction 
of  screens  as  a  basis  of  paying  the  miners 
for  screened  coal  only,  but,  after  the  screens 
had  been  introduced,  differences  had  arisen 
because  of  the  disarrangement  of  the  parts 
of  the  screen,  resulting  in  weakening  it, 
or  in  increasing  the  size  of  the  meshes 
through  which  the  coal  passed,  thereby  pre- 
venting a  correct  measurement  of  the  coal 
as  the  basis  of  paying  the  miner's  wages. 
We  are  unable  to  say,  in  the  light  of 
the  conditions  shown  in  the  public  inquiry 
referred  to,  and  in  the  necessity  for  such 
laws,  evinced  in  the  enactments  of  the  legis- 
latures of  various  states,  that  this  law  had 
no  reasonable  relation  to  the  protection  of 
a  large  class  of  laborers  in  the  receipt  of 
their  just  dues  and  in  the  promotion  of  the 
harmonious  relations  of  capital  and  labor 
engaged  in  a  great  industry  in  the  state. 
Laws  tending  to  prevent  fraud  and  to  re- 
29  &  C— 14. 


quire  honest  weights  and  measures  in  the 
transaction  of  business  have  frequently  been 
sustained  in  the  courts,  although,  in  com- 
pelling certain  modes  of  dealing,  they  inter- 
fere with  the  freedom  of  contraet  Msiiy 
cases  are  collected  in  Mr.  Freund's  book  on 
"Police  Power,"  wherein  that  author  refers 
to  laws  which  have  been  sustained,  regulat- 
ing the  size  of  loaves  of  bread  when  sold 
in  the  market;  requiring  the  sale  of  coal 
in  quantities  of  600  pounds  or  more,  by 
weight;  that  milk  shall  be  sold  in  wine 
measure,  and  kindred  enactments.    |  274. 

Upon  this  branch  of  the  ease  it  is  argued 
for  the  validity  of  this  law  that  its  tenden<7 
is  to  require  the  miner  to  be  honestly  paid 
for  the  ooal  actually  mined  and  sold.  It 
is  insisted  that  the  miner  is  deprived  of  a 
portion  of  his  just  due  when  paid  upon  the 
basis  of  screened  coal,  because,  while  the 
price  may  be  higher,  and  theoretically  he 
may  be  compensated  for  all  the  coal  mined 
in  the  price  paid  him  for  screened  ooal,  that 
practically,  owing  to  the  manner  of  the  op- 
eration of  the  screen  itself,  and  its  differ- 
ent operation  when  differently  adjusted,  or 
when  out  of  order,  the  miner  is  deprived  of  ^ 
payment  for  the  coal  which  he  has  actually  Jg 
mined.  It  is  not  denied  that  the«ooal  whid^  • 
passes  through  the  screen  is  sold  in  the 
market  It  is  not  for  ns  to  say  whether 
these  are  actual  conditions.  It  is  snfll- 
cient  to  say  that  it  was  a  situation  brought 
to  the  attention  of  the  legislature,  concern- 
ing which  it  was  entitled  to  judge  and  act 
for  itself  in  the  exercise  of  its  lawful  power 
to  pass  remedial  legislation. 

The  law  is  attacked  upon  the  further 
ground  that  it  denies  the  equal  protection 
of  the  law,  in  that  it  is  applicable  only  to 
mines  employing  ten  or  more  men.  This 
question  is  closely  analogous  to  one  that 
was  before  this  court  in  the  case  of  Consoli- 
dated Coal  Co.  V.  IlUnois,  186  U.  S.  203,  46 
L.  ed.  872,  22  Sup.  Ct  Rep.  616,  wherein 
an  inspection  law  of  the  state  was  argued 
to  be  clearly  imconstitutional  by  reason  of 
its  limitation  to  mines  where  more  than 
five  men  are  employed  at  any  one  time,  and 
in  that  case,  as  in  this,  it  was  contended 
that  the  classification  was  arbitrary  and 
unreasonable, — ^that  there  was  no  just  rea- 
son for  the  discrimination.  Of  iliat  oon<- 
tention  this  court  said  (p.  207) : 

'This  is  a  species  of  classification  whieh 
the  legislature  is  at  liberty  to  adopt,  pro- 
vided it  be  not  wholly  arbitrary  or  unrea- 
sonable, as  it  was  in  Cotting  v.  Kansas 
City  Stock  Yards  Co.  (Cotting  v.  Godard) 
183  U.  S.  79,  46  L.  ed.  92,  22  Sup.  Ct  Rep. 
30,  in  which  an  act  defining  what  should 
constitute  public  stock  yards,  and  regu- 
lating all  charges  connected  therewith,  was 
held  to  be  unconstitutional,  because  it  ap> 
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plied  only  to  one  particular  eompanj,  and 
not  to  other  companies  or  corporations  en- 
gaged in  a  like  buBinesa  in  Kansas,  and 
thereby  denied  to  that  company  the  equal 
protection  of  the  laws.  In  the  ease  under 
consideration  there  is  no  attempt  arbitra- 
rily to  select  one  mine  for  inspection,  but 
only  to  assume  that  mines  which  are 
worked  upon  so  small  a  scale  as  to  require 
only  five  operatives  would  not  be  likely  to 
need  the  careful  inspection  provided  for  the 
larger  mines,  where  the  workings  were  car- 
ried on  upon  a  larger  scale  or  at  a  greater 
depth  from  the  surface,  and  where  a  much 
larger  force  would  be  necessary  for  their 
successful  operation.  It  is  quite  evident 
that  a  mine  which  is  operated  by  only  five 
men  could  scarcely  have  passed  the  experi- 
S  mental  stage,  or  that  precautions  necessary 
f  in  the*  operation  of  coal  mines  of  ordinary 
magnitude  would  be  required  in  such  cases. 
There  was  clearly  reasonable  foundation 
for  a  discrimination  here.** 

This  language  is  equally  apposite  in  the 
present  case.  There  is  no  attempt  at  un- 
just or  unreasonable  discrimination.  The 
law  is  alike  applicable  to  all  mines  in  the 
state  employing  more  than  ten  men  under- 
ground. It  may  be  presumed  to  practically 
regulate  the  industry  when  conducted  on 
any  considerable  scale.  We  cannot  say  that 
there  was  no  reason  for  exempting  from  its 
provisions  mines  so  small  as  to  be  in  the 
experimental  or  formative  state,  and  af- 
fecting but  few  men,  and  not  requiring  reg- 
ulation in  the  interest  of  the  public  health, 
safety,  or  welfare.  We  cannot  hold,  there- 
fore, that  this  law  is  so  palpably  in  viola- 
tion of  the  constitutional  rights  involved 
as  to  require  us,  in  the  exercise  of  the  right 
of  judicial  review,  to  reverse  the  judgment 
of  the  supreme  court  of  Arkansas,  which 
has  affirmed  its  validity.  The  Judgment  of 
that  court  is  affirmed. 

Dissenting:  Mr.  Justice  Brewer  and  Mr. 
Justice  Peckham. 


(211  U.  S.  60S) 

EL    PASO    A    SOUTHWESTERN    RAIL- 
ROAD  COMPANY,  Plff.   in  Err., 
v. 
H.  D.  VIZARD. 

Master  and  Sebvant  (§  289*)— Injury  to 

Servant— CoNTBiBUTOBT    Nkqligence— 

Question  for  Jury. 

1.  Mounting  a  moving  open  water  ear 

by   placing  one  foot  on   the   journal   box 

and   catching  hold   of  an   iron   hand   rail 

running  through  standards  on  the  side  of 

the  car  and  within  easy  reach  is  not,  as  a 

matter    of    law,     contributory    negligence 

which  will  defeat  a  recovery  by  a  brake- 


man  fior  the  injury  siutained  b^  the  giving 
way  of  such  rail  under  his  weight. 

[BML  Note.— For  other  caaee,  see  Master  aad 
Servant,  Oent  Dig.  » 1089-1U3;    Deo.  Dig.  9  »•*] 

Appeal  and  Error  (§  1094»)— Review  of 

Facts, 

2.  A  verdict  of  the  jury  in  an  action  for 
personal  injuries,  approved  by  the  trial 
court  and  by  the  circuit  court  of  appeals, 
settles  the  disputed  questions  of  fact. 

[Bd.  Note-r-For  other  oases,  see  Appeal  and 
Error,  Cent!  Dig.  ||  4SM,  tfSS;  Dec.  Dig.  f 
lOM.*] 

[No.  31.] 

Argued   November   80,   December   1,   1908. 
Decided  January   4,    1909. 

IN  ERROR  to  the  United  SUtes  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit 
to  review  a  judgment  which  affirmed  a 
judgment  of  the  Circuit  Court  for  the  West- 
em  District  of  Texas  in  favor  of  plaintiff 
in  an  action  for  personal  injuries,  which 
was  removed  to  the  Circuit  Court  from  the 
District  Court  of  El  Paso  County  in  the 
state  of  Texas.    Affirmed. 

Statement  by  Mr.  Justice  Brewer: 
Defendant  in  error,  plaintiff  below,  was  a 
brakeman  in  the  employ  of  the  railroad 
company,  plaintiff  in  error,  and  on  February 
22,  1904,  was  injured  while  in  the  perform- 
ance of  his  duties  as  brakeman.  He 
brought  suit  for  $25,000  in  the  district 
oourt  of  El  Paso  county,  Texas,  charging 
negligence  on  the  part  of  the  company. 
Subsequently  he  amended  his  petition  1^ 
adding  the  allegation  that  the  car,  in  getting 
onto  which  he  was  injured,  was  used  in  in- 
terstate shipment,  and  that  the  cause  of  the 
injury  was  a  lack  of  hand  holds  and  grab 
irons  required  by  the  safety  applianoe  stat- 
ute of  the  United  States.  Thereupon  the 
railroad  company  removed  the  case  to  the 
circuit  court  of  the  United  States  for  the 
western  district  of  Texas.  A  trial  was  held 
in  April,  1906,  which  resulted  in  a  judg- 
ment for  $6,000.  This  judgment  was  af- 
firmed by  the  court  of  appeals,  and  from 
that  court  brought  here  on  error. 

Messrs.    J.    F.    "Woodson   and   MOlart 

Patterson  for  plaintiff  in  error. 

Messrs.  W.  H.  Robeson  and  George  B. 
Wallace  for  defendant  in  error.  o 

*Mr.  Justice  Brewer  delivered  the  opinion* 
of  the  court: 

The  circumstances  of  the  injury,  generaBy 
•peaking,  were  these:  The  freight  train  on 
which  plaintiff  was  acting  as  brakeman  was 
directed  to  stop  at  Osborne  and  pick  up  a 
water  car.  This  water  car  was  a  flat  car 
with  a  tank  on  it, — a  temporary  water  car. 
It  had  an  iron  hand  rail  on  each  side  and  up- 
right posts,  or  standards,  through  whidi, 
near  the  top,  the  rail  extended,  one  each  end 


*For  other  oases  see  laine  topic  ft  |  inTiiBBB  In  Dee.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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«f  which  WB8  supposed  to  be  *  nut  to  hoM 

the  rail  in  position.  After  the  water  car  and 
another  ear  on  the  siding  had  been  oonpled 
to  the  train,  the  conductor  gaTe  the  signal 
to  pull  out,  and,  as  it  drew  near  the 
switch,  the  water  car  passed  the  plaintiff, 
then  standing  on  the  ground.  He  put  his 
foot  on  the  journal  box,  reached  up,  and 
eaught  hold  of  the  rail  near  the  rear  end  of 
the  car.  It  slipped  out  of  the  standard,  and 
he  fell  and  was  injured.  It  appears  that 
there  was  no  nut  at  that  end  of  the  hand 
rail,  and  the  weight  of  the  plaintiff  pulled 
the  rail  out  from  the  standard.  One  wit- 
^ness,  who  examined  the  car  just  before  as 
g  well  as  after  the  injury,  said  that  the  end  of 
•  the  hand  rail,  where  the  nut  ought  to  have 
been,  was  rusty,  as  though  none  had  been 
there  for  some  time.  Another  witness  sup- 
ported him  as  to  the  rusty  condition  of 
the  end  of  the  rail  immediately  after  the 
accident.  There  was  testimony  that  plain- 
tiff followed  a  common  way  of  getting  onto 
such  a  water  car.  Indeed,  on  an  open,  mov- 
ing car,  a  hand  rail  running  through  stand- 
ards on  the  side,  and  within  easy  reach, 
would  naturally  suggest  doing  just  what 
the  plaintiff  did.  It  certainly  could  not  De 
declared,  as  a  matter  of  law,  negligence. 
On  the  part  of  the  defendant  there  was 
testimony  that  this  car  had  a  hand  hold  on 
the  standard  at  the  front  end  of  the  car, 
such  as  is  required  by  the  statute  of  the 
United  States,  that  the  company  had  an 
experienced  inspector,  who  stated  that  he 
had  inspected  the  ear  the  day  before  the  in- 
jury, found  one  nut  gone,  and  replaced  it, 
and  that  the  car  otherwise  was  in  good  con- 
dition. 

This  outline  of  the  testimony  is  all  that 
is  sufficient,  although  there  was  quite  a 
volume  on  both  sides  of  the  matters  referred 
to.  The  court  charged  the  jury  as  to  the 
law  governing  the  case,  both  in  respect  to 
the  duty  of  the  master  to  furnish  a  safe 
place,  machinery,  and  tools,  and  the  duty 
resting  upon  the  employee  of  taking  rea- 
sonable care  of  himself,  following  in  the  in- 
structions the  rules  so  often  stated  by  this 
court.  Hough  v.  Texas  &  P.  R.  Co.  100  U. 
8.  218,  25  L.  ed.  612;  Northern  P.  R.  Co.  v. 
Herbert,  116  U.  8.  642,  29  L.  ed.  755,  6  Sup. 
Ct  Rep.  590;  Baltimore  &  0.  R.  Co.  v.  Baugh, 
149  U.  8.  368,  386,  37  L.  ed.  772,  780,  13 
Sup.  Ct.  Rep.  914;  Union  P.  R.  Co.  v.  Dan- 
iels (Union  P.  R.  Co.  v.  Snyder)  152  U.  S. 
684,  38  L.  ed.  697,  14  Sup.  Ct  Rep.  766; 
Northern  P.  R.  Co.  v.  Babcock,  154  U.  S. 
190,  88  L.  ed.  958,  14  Sup.  Ct.  Rep.  978. 
Without  reviewing  the  various  instructions 
in  detafl,  it  is  enough  to  say  that  they 
dearly  presented  the  matters  in  dispute  and 
stated  the  law  applicable  thereto  correctly. 
The  verdict  9i  the  jury,  approved  as  it  was 


by  the  trial  and  appellate  courts,  settles  the 
disputed  questions  of  fact. 

Under  these  circumstances  it   does  not 
seem  necessary  to  notice  in  detail  the  sever- 
al objections  pointed  out  in  the  very  elab- 
orate argument  of  counsel  for  the  railroad^ 
company.    A  careful  examination  discloses  g 
no  error  in  the  proceedings.    The* plaintiff* 
was  injured,  and  the  questions  of  his  care 
and  the  company's  negligence  were  fully 
and  fairly  submitted  to  the  jury. 

The  judgment  of  the  Court  of  Appeals  is 

(211  u.  s.  603) 

SOUTHERN  REALT7  INVESTMENT 
COMPANY,  Plff.  in  Err^ 

V. 

NANOT  WALKER. 

OoxjVTB  (§  316*)— Fbderal  Courts— Juris- 
diction—Diverse CiTizEwsjiip— Collu- 
sive INCOBPORATIGN. 
An  action  brought  by  a  South  Dakota 
corporation  against  a  citizen  of  Georgia,  in 
a  Federal  circuit  court  sitting  in  the  latter 
state,  will  be  dismissed  under  the  act  of 
March  3,  1876  (18  Stat,  at  L.  470,  472, 
chap.  137,  U.  S.  Comp.  Stat  1901,  pp.  608, 
611),  I  6,  as  collusive,  where  sudi  corpora* 
tion  is  merely  the  anient  of  Georgia  attor- 
neys, wlio  brought  it  into  existence  as  a  cor- 
poration that  individual  citizens  of  Georgia 
having  controversies  with  other  individusl 
citizens  of  that  state  might,  in  their  dis- 
cretion, have  the  use  of  ite  corporate  nama 
in  order  to  create  eases  apparently  within 
the  jurisdiction  of  the  Federal  court. 

[Ed.  Not«.— For  other  cases,  see  Courts,  Cent. 
Dig.   I  862;    Dec.  Dig.   I  S16.*] 

[No.  43.] 

Argued  December  7,  8,  1908.    Decided  Janu- 
ary 4,  1009. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District 
of  Georgia  to  review  a  judgment  dismissing^ 
as  collusive,  a  suit  brought  by  a  South 
Dakota  corporation  against  a  citizen  of 
Georgia.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Alex.  C.  King  and  King,  Spald- 
ing, ft  Little  for  plaintiff  in  error. 

Mr.  Olin  J.  "Wimberly  for  defendant  in 

error.  2 

o 

*Mr.  Justice  Harlan  delivered  the  opiii-? 
ion  of  the  court: 

This  action  of  ejectment  was  brought  in 
the  circuit  court  of  the  United  States  for  the 
southern  district  of  Georgia  to  recover  a 
tract  of  land  in  that  state.  The  plaintiff, 
the  Southern  Realty  Investment  Company, 
sued  as  a  oorporation  of  South  Dakota,  while 
the  defendant  is  a  citizen  of  Georgia. 

The  articles  of  incorporation  filed  by  the 
company  in  South  Dakota  stated  that  the 


•Fior  other  oases  see  same  tople  ft  S  numbsb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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purpose  fw  wliicb  tht  oorponttiaD  wu 
formed  wm  to  buy,  lell,  or  leaee  real  estate; 
open  up  farm  lands  and  operate  farms;  earry 
OB  any  business  wbieh  may  be  deemed  ad- 
rantageous  in  oonnection  with  farming  op- 
erations; borrow  and  lend  money  on  snob 
security  as  may  be  deemed  advisable;  make 
and  furnish  abstracts  of  title  to  lands;  guar- 
antee titles  of  lands;  buy,  sell,  or  discount 
notes,  accounts,  mortgages,  bonds,  judgments, 
executions,  and  commercial  paper  of  any 
kind;  issue  bonds  and  secure  the  same  by 
mortgage  or  conveyance  of  property,  real  or 
personal,  and  sell,  pledge,  or  hypothecate 
such  bonds;  derive  compensation  and  profit 
from  such  transactions;  and  generally  to  do 
any  and  everything  needful  to  the  earring 
on  of  such  business  transactions. 

The  case  was  tried  on  a  plea  to  the  ju- 
risdiction of  the  circuit  court  of  the  United 
States. 

In  that  plea  it  was  averred  that  although 
the  petition  alleged  diversity  of  citizenship, 
the  suit  was  not,  in  fact,  one  of  that  char- 
acter, but  one  in  which  the  parties  have  been 
improperly  made  for  the  purpose  only  of 
creating  a  case  of  which  the  circuit  court  of 
the  United  States  could  take  cognizance; 
that  the  Southern  Realty  Investment  Com- 
pany was  incorporated  and  organized,  under 
the  laws  of  South  Dakota,  at  the  instance  of 
two  named  Qeorgia  lawyers,  in  order  that 
it  might,  under  their  direction,  prosecute 
suits  in  the  United  States  court  that  did  not 
really  and  substantially  involve  disputes  or 
controversies  within  its  jurisdiction,  but 
controversies  really  and  substantially  be- 
^  tween  citizens  of  Georgia;  that  the  only 
o  business  the  company  has  is  to  prosecute 
•  suits  in  the  United  States  courts,* in  its 
name,  for  those  attorneys  and  other  citizens 
of  Georgia,  to  recover  lands  and  mesne  prof- 
its, of  which  suits  those  courts  cannot  prop- 
erly take  cognizance;  and  that  the  present 
suit  against  citizens  of  Georgia  has  been 
brought,  in  the  name  of  the  South  Dakota 
corporation,  for  the  use  and  benefit  of  cer- 
tain other  citizens  of  Georgia  (the  real  and 
substantial  plaintiffs  in  interest),  for  the 
purpose  of  conferring  an  apparent  jurisdic- 
tion on  the  circuit  court  of  the  United 
States.  The  defendant's  prayer  was  that  the 
court  should  take  no  further  cognizance  of 
the  action,  but  should  dismiss  it  as  one  not 
really  and  substantially  involving  a  dispute 
or  controversy  properly  within  the  juris- 
diction of  the  court,  and  one  in  which  the 
parties  to  the  suit  had  been  improperly  and 
ooUusively  made  for  the  purpose  of  creating 
a  ease  cognizable  in  said  court. 

The  plea  to  the  jurisdiction  was  based  on 
the  act  of  Congress  of  March  3d,  1875,  chap. 
137,  determining  the  jurisdiction  of  tha  eir- 
edt  eoort  of  the  United  States,  and  regulat- 


ing the  removal  of  eauMt  from  state  eonrlib 
By  that  a«t  (§6)  tt  was  provided,  among 
other  things,  that  If,  at  aay  time  after  a  rait 
is  commenced  in  a  cirsoit  court  of  the  United 
States,  it  shall  appear  to  the  satisfaction  of 
the  court  '^hat  sueh  suit  does  not  really  and 
substantially  involve  a  dispute  or  controversy 
properly  within  the  jurisdiction  of  said  cir- 
euit  court,  or  that  the  parties  to  said  suit 
have  been  improperly  or  eollusively  made  or 
joined,  either  as  plaintiffs  or  defendants,  for 
the  purpose  of  creating  a  ease  cognizable  or 
removable  under  this  act,  the  said  circuit 
court  shall  proceed  no  further  therein,  but 
shall  dismiss  the  suit  or  remand  it  to  the 
court  from  which  it  was  removed,  as  jua- 
tice  may  require,"  etc  18  Stat,  at  L.  470, 
472,  U.  S.  Comp.  SUt.  1901,  pp.  508,  511. 

At  the  trial  of  the  plea  to  the  jurisdiction, 
the  plaintiff  submitted  various  requests  for 
instructions  to  the  jury,  but  each  of  those 
requests  was  denied,  the  plaintiff  duly  ex- 
cepting to  the  action  of  the  court.    One  of 
the  requests  in  effect  called  for  a  peremptory 
finding  for  the  plaintiff;  for  the  court  was 
asked  to  say  to  the  jury  that  no  fact  was 
disclosed  that  authorized  the  juiy  to  find^ 
that  the  suit  was  not  one  of  whid^  the  dr-  g 
enit  court*of  the  United  States  could  take  • 
cognizance.    The   court   charged   the  jury, 
and  to  one  part  of  the  charge  the  defend- 
ant took  an  ezoeption. 

The  verdict  of  the  jury  sustained  the 
plea,  and  thereupon  the  court  dismissed  the 
suit  as  one  that  did  not  really  and  substan- 
tially involve  a  dispute  or  eontroversy  with- 
in the  jurisdiction  of  the  court,  and  as  one 
that  was  collusive  within  the  meaning  of 
the  act  of  Congress. 

A  bill  of  exceptions  was  taken  which  em- 
bodied all  the  evidence  introduced  by  eaeh 
side  at  the  trial. 

We  will  not  extend  this  opinion  by  setting 
out  the  evidence  at  large.  Exoept  in  iii 
special  facts  and  circumstances  thia  ease 
does  not  differ  from  cases  heretofore  deter- 
mined under  the  judiciary  act  of  187S. 
There  was  evidence  leading  to  the  condu- 
sion  that  the  Southern  Realty  Investment 
Company  was  brought  into  existence  as  a 
corporation  only  that  its  natne  might  be  used 
in  having  controversies  that  were  really  be- 
tween citizens  of  Georgia  determined  in  the 
Federal,  rather  than  in  the  state,  court.  It 
did  not  have,  nor  was  it  expected  to  have^ 
as  a  corporation,  any  wiU  of  its  own  or  aay 
real  interest  in  the  property  that  stood  or 
was  placed  in  its  name.  It  was  completely 
dominated  by  the  two  Georgia  attorneys 
who  secured  its  incorporation  under  the  laws 
of  South  Dakota  through  the  agen^  of  a 
South  Dakota  lawyer,  who,  in  a  letter  ts 
one  of  the  Georgia  attomeiyi,  elaimed  that 
Us  offlos  had,  within  tfarcs  ywrs, 
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nine  hundred  and  eighty-flTe  (886)  chaHen 
under  the  laws  of  that  state  for  nonresidents, 
and  part  of  whose  business  was  to  "furnish" 
South  Dakota  incorporators,  when  neeesaary. 
In  short,  the  plaintiff  company  was  and  is 
merely  the  agent  of  the  Georgia  attorneys, 
who  brought  it  into  existence  as  a  corpora- 
tion that  individual  citizens  of  Georgia, 
having  controversies  with  other  individual 
citizens  of  that  state,  might,  in  their  discre- 
tion, have  the  use  of  its  corporate  name  in 
order  to  create  cases  apparently  within  the 
jurisdiction  of  the  Federal  court.  It  had, 
it  is  true,  a  president  and  a  board  of  di- 
c  rectors, — all  of  whom  were  citizens  of  Geor- 
JP  gia,  two  of  the  five  directors  beingHhe  Geor- 
gia attorneys,  and  one  being  the  female  sten- 
(>grapher  of  such  attorneys, — ^but  the  presi- 
dent and  a  majori^  of  the  directors  were  the 
holders  each  of  only  one  share  of  do- 
nated stock,  and  recognized  it  to  be  their 
du^  to  represent  the  Georgia  attorneys  and 
to  obey,  as  they  did  obey,  their  will  implicit- 
ly. The  company,  in  respect  of  all  its  busi- 
ness, was  the  agent  of  those  attorneys  to  do 
their  bidding.  Its  president  testified  that  he 
did  not  know  for  what  purpose  the  company 
was  really  organized,  or  that  it  had  ever 
done  any  business  except  "as  to  the  bringing 
of  these  suits,"  or  that  it  had  any  money. 
Its  place  of  business  in  Georgia  was  in 
the  office  of  the  Georgia  attorneys.  Its 
pretended  place  of  business  in  South  Dakota 
was  in  what  is  called  a  domiciliary  office, 
maintained  by  the  attorney  in  that  state 
who  procured  its  charter.  In  the  latter  of- 
fice there  could  have  been  found,  no  doubt, 
a  desk  and  a  chair  or  two,  but  no  business. 
The  company's  president  never  knew  of  its 
doing  any  business  in  South  Dakota.  As  a 
corporation  the  Southern  Realty  Investment 
Company  must  be  deemed  a  mere  sham.  It 
has,  in  fact,  no  property  or  money  really  its 
own,  and  it  was  not  intended  by  those  who 
organized  it  that  it  should  become  the  real 
owner  of  any  property  of  its  own  in  South 
Dakota  or  elsewhere.  It  Is,  as  already  stated, 
simply  a  corporation  whose  name  may  be 
used  by  individuals  when  they  desire,  for 
their  personal  benefit,  to  create  a  case  tech- 
nically cognizable  in  the  Federal  court. 
Those  individuals,  using  the  name  of  a  cor- 
poration for  the  benefit  of  themselves  and 
their  clients,  citizens  of  Georgia,  seem  to  be 
the  real  parties  in  interest  in  eveiy  trans- 
action carried  on  in  the  name  of  the  corpora- 
tion. 

The  present  case  is  controlled  by  the  de- 
cisions of  this  court  in  Williams  v.  Nottawa, 
104  U.  B.  209,  211,  26  L.  ed.  719,  720;  Mor- 
ris V.  Gifaner,  129  U.  S.  315,  328,  32  L.  ed. 
690,  004,  9  Sup.  Ct.  Rep.  289;  Lehigh  Min. 
ft  Mfg.  Go. T.Kelly,  160 U.S. 329, 336,  40  T^ 
ed.  445,  447,  16  Sup.  Ct.  Rep.  307,  et  seq., 


and  Miller  &  Lux  ▼.  East  Side  Canal  k  Ir- 
rig.  Co.  211  U.  S.  293,  53  L.  ed.  — ^,29  Sup. 
Ct  Rep.  IIL    The  case  is  one  in  which  it 
was  the  duty  of  the  court,  under  the  act  of 
1875,  not  to  proceed.    No  error  of  law  was 
committed   at   the  trial   to   the   substantial^ 
prejudice  of  the  plaintiff.    The  charge  to  the  o 
jury  fairly  covered  the  issue  *made  by  the  f 
plea,  and  was  not  liable  to  any  valid  ob- 
jection.   The  judgment  must  be  affirmed. 
It  is  so  ordered. 

Mr.  Justice  Brewer  dissents. 

(211  U.  S.  627) 

DECATUR  MORGAN  and  Jennie  Q.  Mor- 
gan, Plffs.  in  Err., 
▼. 
CHARLES  H.  ADAMS,  Frank  W.  Adams, 
and  Carrie  M.  Adams. 

Courts  (§  388*)— Supreme  Coubt-Jurib- 

DiCTiON— Amount  in  Dispute. 

The  jurisdictional  amount  necessary  to 
sustain  a  writ  of  error  from  the  Federal  Su- 
preme Court  to  the  court  of  appeals  of  the 
District  of  Columbia,  to  review  a  decree 
denying  probate  to  a  will  of  personaltv,  is 
not  involved  where  the  total  amount  of  the 
legacies  to  those  interested  in  having  the 
wul  admitted  to  probata  is  less  than 
$5,000. 

[Bd.  Note.~For  other  eases,  see  GourtB.  Deo. 
Dig.  I  888.*] 

[No.   50.] 

Argued  December  0,  10,  1008.    Decided  Jao- 
uaiy  11,  1009. 

IN  ERROR  to  the  Court  of  Appeals  for 
the  District  of  Columbia  to  review  a 
judgment  which  affirmed  a  judgment  of 
the  Supreme  Court  of  the  District,  refusing 
probate  to  a  will  of  personalty.  Dismissed 
for  lack  of  jurisdictional  amount  in  dispute. 

See  same  case  below,  29  App.  D.  C.  108. 

The  facts  are  stated  in  the  opinion. 

Mr.  B.  Hilton  Jackson  for  plaintiffs  in 
error. 

Messrs.  J.  J.  Darlington  and  Herbert 
S.  Giesy  for  defendants  in  error.  ^ 

Mr.  Justice  MdKennm  delivered  the  opin-  • 
ion  of  the  court: 

This  writ  of  error  brings  up  for  review 
the  judgment  of  the  court  of  appeals  of  the 
District  of  Columbia,  eonflrming  the  judg- 
ment of  the  probate  court,  entered  upon  a 
verdict  of  a  jury  upon  issues  framed  under 
a  caveat  filed  against  a  paper  writing  al- 
leged to  be  the  last  will  and  testament  of 
Julia  M.  Adams.  The  will  was  presented 
for  probate  by  Decatur  Morgan,  who  was 
named  therein  as  executor,  and  who,  with 
his  wife,  Jennie  G.  Morgan,  were  the  prin- 
cipal legatees  therein.  Defendants  in  error, 
who  were  respectively  nephews  and  nieces 
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of  the  deceased,  filed  a  eaveat  against  the 
probate  of  the  will,  alleging  the  incapacity 
of  the  deceased  to  make  a  will,  and  also 
alleging  undue  influence  and  fraud  and  co- 
ercion exercised  upon  her  by  the  Morgans 
and  other  persons.  An  answer  was  filed 
denying  the  allegations  of  the  caveat,  and 
the  following  issues  were  framed  for  sub- 
mission to  the  jury:  (1)  Was  the  written 
paper  propounded  as  the  last  will  and  testa- 
ment of  the  deceased  executed  in  due  form 
of  law?  (2)  Was  the  testatrix,  at  the  time 
of  executing  the  will,  of  sound  and  dis- 
posing mind?  (3)  Was  it  procured  by  the 
undue  influence  of  Decatur  Morgan  or  Jen- 
nie 6.  Morgan,  or  other  person  or  persons? 
(4)  Was  it  procured  by  fraud  or  ooercion  of 
either  of  the  Morgans,  or  other  person  or 
persons. 

A  jury  was  impaneled  to  try  the  issues, 
and  the  questions  in  the  case  turn  upon  cer- 
tain instructions  given  by  the  court  upon 
the  second  or  third  issues.  The  other  two, 
that  is,  the  first  and  fourth  issues,  were  with- 
drawn by  defendants  in  error.  The  verdict 
of  the  jury  was  adverse  to  the  plaintiffs  in 
error  on  the  two  issues  submitted.  Judg- 
ment was  in  due  course  entered,  denying 
the  probate  of  the  will,  which  judgment 
was  affirmed  by  the  court  of  appeals.  29 
App.  D.  G.  198. 

A  question  is  presented  as  to  the  right  of 
plaintiffs  in  error  to  bring  the  case  to  this 
eourt.  Defendants  in  error  contend  the 
amount  in  dispute  is  less  than  the  necessary 
Cd  amount  to  confer  jurisdiction.  The  total 
•  value  of  the  edtate  is  $7,394.60,  only  *$4,144.50 
of  which  are  bequeathed  to  the  Morgans;  the 
balance  of  the  estate  goes  to  defendants  in 
error,  except  $250,  bequeathed  to  the  Epiph- 
any church.  The  mater  in  dispute,  it  is 
hence  contended,  is  nearly  $1,000  less 
than  the  jurisdictional   amount. 

A  similar  question  came  up  in  Over- 
by  V.  Gordon,  177  U.  S.  214,  44  L. 
ed.  741,  20  Sup.  Gt.  Rep.  603.  The 
case  was  a  contest  of  a  will.  The 
plaintiffs  in  error  in  this  court  offered  its 
probate  on  the  ground  that  the  testator 
was  a  resident  of  Georgia  when  he  made 
the  will,  not  of  the  District  of  Golumbia, 
and  that  his  personal  estate  passed  under 
the  laws  of  Georgia  to  plaintiffs  in  error, 
who  were  next  of  kin  of  the  testator.  They 
were  unsuccessful  in  the  court  below  and 
then  brought  the  case  here,  and  a  motion 
was  made  to  dismiss,  because  the  interests 
of  plaintiffs  in  error  were  several,  and  each 
interest  less  than  $5,000,  and  that,  there- 
fore, the  matter  in  dispute  was  less  than 
that  sum,  and  this  court  had  no  jurisdiction. 
The  motion  was  denied,  this  court  answer- 
ing that  the  value  of  the  estate  was  the 
matter  in  dispute.    This,  however,  was  put 


upon  the  ground  that  the  question  in  the 
case  was  whether  an  estate  valued  at  $9,000 
should  pass,  as  provided  in  the  alleged  will^ 
which,  in  effect,  excluded  the  next  of  kin,  or 
in  the  mode  provided  by  the  law  of  tho 
domicil  of  the  decedent  for  the  transmis- 
sion of  an  intestate  estate.  The  purpose  of 
the  case  therefore  was,  it  was  said,  not  to 
seek  an  allotment  to  them  of  their  interests, 
but  an  adjudication  that  the  alleged  will 
was  invalid,  and  that  that  contention  was 
advanced  by  virtue  of  a  claim  of  common 
title  in  the  next  of  kin  of  the  decedent  in 
the  corpus  of  the  estate,  derived  from  the 
alleged  law  of  the  domicil  of  the  deceased. 

In  other  words,  it  was  held  in  such  casa 
that  where  parties  seek  a  recovery  under 
the  same  title  and  for  a  common  and  undi- 
vided interest,  the  sum  sought  to  be  recov- 
ered, not  the  share  of  each  individual  claim- 
ant, constitutes  the  matter  in  dispute.. 
And  for  this  see  Shields  v.  Thomas,  17  How. 
3,  16  L.  ed.  93,  and  New  Orleans  A;  P.  R. 
Co.  V.  Parker,  143  U.  8.  61,  62,  36  L.  ed.  68, 
69,  12  Sup.  Ct.  Rep.  364.  ^ 

The  case  at  bar  is  distinctly  different.  e» 
The  legacies  to  the* plaintiffs  in  error,  of? 
course,  depend  upon  the  validity  of  the 
will.  That  constituted  their  common  title, 
but  the  sum  of  their  interest  is  only 
$4,144.50,  which  is  less  than  the  amount 
necessary  to  give  jurisdiction  to  this  court; 
nor  would  the  necessary  amount  be  reached 
if  the  legacy  to  the  Epiphany  church  b» 
added. 

Writ  of  error  dismissed. 


(211  n.  S.  612)' 
MISSOURI    PACIFIG    RAILWAY    COM* 
PANY,  Plff.  in  Err., 

V. 

LARABEE  FLOUR  MILLS  COMPANY,  ik 
Partnership  composed  of  F.  D.  and  F.  S.. 
Larabee. 


Carriers  (§   198*)— Discrimination— Du- 
ties AND  Liabilities. 

1.  A  common  carrier  is  bound  to  treat  all^ 
shippers  alike,  and  can  be  compelled  to  d» 
so  by  mandamus  or  other  proper  writ,  irre* 
spective  of  legislative  action  or  special: 
mandate  from  any  commission  or  other  ad* 
ministrative  board. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent. 
Dig.  S  901 :    Dec.  Dig.  (  198.*] 

Commerce   (§    10*)— State    Rbouultion— 
Congressional  Inaction. 

2.  The  mere  delegation  by  Congress  to- 
the  Interstate  Commerce  Commission  ol 
certain  national  powers  over  interstate  com- 
merce is  not  the  equivalent  of  the  speeifie 
action  by  Congress  in  respect  to  the  particu- 
lar matters  involved,  which  prevents  a  stata- 
from  making  regulations  conducive  to  the* 
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welfare  and  the  conTenience  of  its  citizens 
that  maj  indirectly  affect  commerce. 

[Ed.  Note.— For  other  cases,  see  Commsroe. 
Dec.  Dig.  S  10.^] 

Commerce  (§  10*)  — State  Reguu^tion  — 

Inaction   of  Congbess  or  Inisbstatx 

Commerce  Commission. 

3.  Compelling  a  carrier  by  mandamus  to 
discharge  its  common-law  duty  to  treat  all 
shippers  alike  by  resuming  the  transfer  and 
return  of  cars  loaded  and  unloaded  between 
the  line  of  a  connecting  carrier  and  the  flour 
mill  and  elevator  of  a  particular  shipper, 
upon  the  latter's  request  and  demand  and 
payment  of  the  theretofore  customary  char- 
ges, is  not  beyond  the  power  of  the  state 
court, — ^at  least,  until  Congress  or  the  In- 
terstate Commerce  Commission  takes  specific 
action, — ^although  both  carriers  are  engaged 
in  interstate  commerce,  and  three  fifths  of 
the  output  of  the  mill  are  shipped  out  of  the 
ctote. 

[Ed.  Note.— For  other  cases,  see  Comxneroa, 
Dec.  Dig.  §  10. •] 

[No.  16.] 

Argued   November   11,   12,   1908.     Decided 
January  11,  1009. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Kansas  to  review  a  judgment 
compelling  a  carrier  by  mandamus  to  re- 
sume the  transfer  and  return  of  cars  loaded 
and  unloaded  from  the  line  of  a  connecting 
carrier  to  the  flour  mill  and  elevator  of  a 
particular  shipper,  upon  request  and  demand 
of  such  shipper  and  upon  payment  of  the 
eustomaiy  charges.    Affirmed. 

See  same  case  below,  74  Kan.  808,  88  Pac 
72. 

Statement  by  Mr.  Justice  Brewer: 
On  September  16,  1906,  the  Larabee  Flour 
Ifills  Company  (hereinafter  called  the  mill 
company)  filed  its  application  in  the  su- 
preme court  of  Kansas  for  an  alternative 
writ  of  mandamus,  compelling  the  Missouri 
Pacific  Railway  Company  (hereinafter  called 
the  Missouri  Pacific)  to  restore,  resume,  and 
make  transfer  of  cars  between  the  lines  of 
the  Atchison,  Topeka,  &  Santa  Fe  Railway 
Company  (hereinafter  called  the  Santa  Fe) 
and  the  mill  and  elevators  of  the  plaintiff, 
situated  in  the  town  of  Stafford.  The  fol- 
lowing diagram  shows  the  location  of  the 
Hmlll  and  railroad  tracks: 
^  *Line  "A"  represents  the  main  line  of  the 
Santa  Fe  Railway  Company;  line  "B,"  the 
main  line  of  the  Missouri  Pacific  Railway 
Company;  line  "C,"  the  transfer  track  owned 
by  the  Santa  Fe  Company;  'D,"  the  mill 
of  the  Larabee  Company;  "E,"  the  spur 
track  running  from  the  main  line  of  the 
Missouri  Pacific  Railway  Company.  The 
distance  from  "F"  to  "G"  on  the  main  line 
of  the  Missouri  Pacific  Railway  Company 
is  about  1  mile. 

Upon  the  filing  of  this  application  and 
the  answer  and  return  of  the  Missouri  Pa* 


dfic  the  matter  was  referred  to  a  commis- 
sioner who  reported  his  findings  of  fact, 
which,  so  far  as  are  material  to  the  ques- 
tions presented,  are  as  follows:  Stafford 
is  a  fiourishing  town  of  1,600  people,  sit- 
uated in  the  midst  of  a  wheat-growing  dis- 
trict of  the  state.  The  mill  company  has, 
for  more  than  four  years,  been  operating  a 
flouring  miU  of  1,000  barrels  daily  capacity. 
About  three  fifths  of  its  product  is  shipped 
out  of  the  state  of  Kansas  into  other  states, 
and  the  remaining  two  fifths  to  points  with- 
in the  state.  It  receives  a  large  portion  of 
its  grain  in  ear-load  lots  over  the  two 
roads. 

The  Missouri  Valley  Car  Service  &  Stor- 
age Association  (hereinafter  called  the  car 
service  association)  is  an  unincorporated 
voluntary  association  of  a  number  of  rail- 
road companies,  having  a  manager  and 
other  employees.  The  object  and  the  duty 
of  this  association  is  to  represent  and  pro- 
tect the  interests  and  enforce  the  rights  of 
the  members  thereof  in  the  interchange  of 
freight  cars,  the  prompt  loading,  unloading^ 
and  return  of  cars  interchanged  or  delivered 
to  shippers  for  trafiic  purposes.  It  had 
been  in  operation  for  many  years,  oommeo* 
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cing  prior  to  any  of  the  transactions  men- 
tioned in  this  litigation.  Its  objects,  opera- 
tions, and  methods  were  generally  under- 
stood by  commercial  shippers,  and  acqui- 
esced in  as  appropriate  for  securing  to  the 
shipping  public  the  greatest  amount  of  serv- 
ice over  the  roads  composing  it. 

No  express  contract  existed  between  the 
two  railroad  companies  requiring  either  to 
^  use  or  to  permit  the  other  to  use  the  transfer 
2  track,  or  requiring  either  to  place  empty  or 
•  loaded  cars* thereon,  to  be  taken  away  or 
returned  by  the  other.  Whenever  the  Santa 
Fe  placed  its  empty  cars  for  the  mill  com- 
pany on  the  transfer  track,  the  Missouri 
Pacific,  upon  notice  thereof,  hauled  and  de- 
lirered  them  at  the  mill  on  the  siding  con- 
necting it  with  the  Missouri  Pacific.  The 
Santa  Fe  and  the  Missouri  Pacific  both  held 
themselves  out  as  ready  to  do  such  and  like 
transferring,  and  continued  to  do  so  after 
the  controversy  arose  in  this  case  for  all  in- 
dustries located  on  the  Missouri  Pacific  at 
Stafford,  making  car-load  shipments  in  or 
out  over  the  Santa  Fe,  except  the  mill 
company.  A  controversy  arose  between  the 
Missouri  Pacific  and  the  mill  company  as 
to  two  charges  for  demurrage;  one  for  de- 
murrage between  December  12,  1905,  and 
April  26,  1906,  and  the  other  between 
July  24  and  August  14,  1906.  Pay- 
ment of  both  was  demanded  by  the 
car  service  association.  One  of  them, 
the  mill  company  offered  to  pay;  the  other 
it  refused,  on  the  ground  that  the  delay 
and  detention  were  not  caused  by  its  fault, 
but  by  the  defective,  insufiSdent,  and  in- 
adequate service  of  the  Missouri  Pacific  in 
placing  the  cars  for  unloading  and  reload- 
ing. For  a  failure  to  pay  both  these  char- 
ges the  Missouri  Pacific,  by  the  direction 
of  the  car  service  association,  ceased  and 
refused  to  make  further  delivery  to  the  mill 
company  of  empty  cars  placed  on  the  trans- 
fer track  for  the  use  of  the  mill  company 
by  the  Santa  Fe,  in  consequence  of  whldi 
the  mill  company,  when  desiring  to  ship 
any  of  its  products  from  Stafford  by  the 
Santa  Fe,  was  compelled  to  haul  the  same 
in  wagons  from  its  mill  to  the  station  of 
the  Santa  Fe  and  there  load  into  cars.  This 
entailed  upon  the  mill  company  great  in- 
convenience and  additional  expense  in  the 
management  of  its  business.  The  refusal 
of  the  Missouri  Pacific  was  based  solely 
upon  the  ground  above  stated,  and  not  upon 
a  claim  that  the  compensation  paid  for  the 
service  was  unsatisfactory,  or  that  the  serv- 
ice constituted  a  part  of  interstate  com- 
merce, or  that  the  Missouri  Pacific  did  not 
undertake  to  perform  services  of  such  char- 
acter. 

The   commissioner  also  found  that  the 
detention  of  the  can  on  account  of  which 


the  demurrage  ehaige  was  refused  payment  g 
^y  the  mill  company  was  caused  as  much* 
by  the  defective  motire  power  and  insuffi- 
cient train  service  of  the  Missouri  Padfio 
as  from  any  fault  or  omission  on  the  part 
of  the  mill  company. 

The  case  coming  on  for  hearing  before 
the  supreme  court  of  the  state,  a  peremp- 
tory writ  of  mandamus  was  ordered,  com- 
manding the  l^souri  Pacific  to  immediate- 
ly resume  the  transfer  and  return  of  can 
loaded  and  unloaded  from  the  line  of  the 
Santa  Fe  to  and  from  the  mill  and  elevator 
at  the  station  and  dty  of  Stafford,  upon 
the  request  and  demand  of  the  mill  com- 
pany, and  upon  payment  of  the  theretofon 
customary  diargea. 

Mr.  Balle  P.  Waggener  for  plaintiff  ia 
error. 

Messrs.  Charles  Blood  Smith,  Joseph 
O.  Waters,  John  C.  Waters,  John  F.  Swits- 
er,  W.  H.  Rossington,and  Clad  Hamilton 
for  defendant  in  error.  ^ 

s 

*Mr.  Justice  Brewer  delivered  the  opinion* 
of  the  court: 

All  questions  arising  under  the  Consti- 
tution and  laws  of  the  state  of  Kansas  an 
settled  adversely  to  the  plaintiff  in  error  by 
the  decision  of  the  supreme  court  of  the 
state.  Merchants'  M.  Nat.  Bank  v.  Pennsyl- 
vania, 167  U.  S.  461,  42  L.  ed.  236,  17  Sup. 
Ct  Rep.  829,  and  cases  cited  in  the  opinion. 
This  brings  within  a  narrow  range  the  con- 
troversy which  this  court  is  called  upon  to 
decide. 

Coming  directly  to  that,  counsel  for  plain- 
tiff in  error  contend  that  no  duty  was  im- 
posed on  the  railroad  company  by  act  of 
the  legislatun  or  mandate  of  commission 
or  other  administrative  board.  Conceding 
this,  it  is  also  true  that  the  Missouri  Pacific 
was  a  common  carrier,  and,  as  such,  was 
engaged  in  the  work  of  transferring  can 
from  the  Sante  Fe  track  to  the  mill  com- 
pany, and,  after  this  controversy  arose, 
continued  like  transfer  for  all  industries 
located  on  the  Missouri  Padfic  at  Stafford^ 
except  the  mill  company.  While  no  one  can 
be  compelled  to  engage  in  the  business  of 
a  common  carrier,  yet,  when  he  does  so, 
certain  duties  are  imposed  which  can  be  en- 
forced by  mcindamus  or  other  suitable  rem- 
edy. The  Missouri  Pacific  engaged  in  the 
business  of  transferring  cars  from  the 
Santa  Fe  track  to  industries  located  at 
Stafford,  and  continued  to  do  so  for  all 
parties  except  the  mill  company.  So  long 
as  it  engaged  in  such  transfer  it  was  bound 
to  treat  aU  industries  at  Stafford  alike,  and 
could  not  refuse  to  do  for  one  that  which 
it  was  doing  for  othen.  No  legislative  en- 
actment>  no  spedal  mandate  from  any  com- 
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mission  or  other  administratiTe  board,  was 
Beoessary,  for  the  duty  arose  from  the 
fact  that  it  was  a  common  carrier.  This 
lies  at  the  foundation  of  the  law  of  common 
carriers.  Whenever  one  engages  in  that 
business,  the  obligation  of  equal  service  to 
all  arises;  and  that  obligation,  irrespective 
A  mi  legislative  action  or  special  mandate,  can 
•  be  enforced  by*the  courts.  Neither  is  there 
any  significance  in  the  absence  of  a  special 
contract  between  the  Missouri  Pacific  and 
the  mill  company.  It  appears  that  the  prac- 
tice theretofore  had  been  for  the  Missouri 
Pacific  to  charge  the  Sante  Fe  for  the  trans- 
fer,— ^that  the  latter  collected  the  total 
freight  and  paid  the  Missouri  Pacific  its 
switching  charges.  There  is  no  suggestion 
that  the  amount  of  this  charge  was  changed 
in  favor  of  any  other  shipper;  and,  so  long 
as  that  was  so,  it  was  the  charge  which  the 
Mssouri  Pacific  was  entitled  to  make  for 
cars  transferred  at  the  instance  of  the  mill 
company.  If,  in  the  future,  a  change  is 
made  in  behalf  of  shippers  generally,  un- 
doubtedly that  change  can  be  made  opera- 
tive in  respect  to  the  mill  company.  In- 
deed, all  these  questions  are  disposed  of  by 
one  well-established  proposition,  and  that 
is  that  a  party  engaging  in  the  business  of 
a  common  carrier  is  bound  to  treat  all 
shippers  alike,  and  can  be  compelled  to  do 
so  by  mandamus  or  other  proper  writ. 

But  the  main  contention  on  the  part  of 
the  Missouri  Pacific  nms  along  an  entirely 
different  line.  It  is  that  the  Missouri  Pacific 
and  the  Santa  Fe  are  common  carriers,  en- 
gaged in  interstate  commerce,  and,  as  such, 
are  subject  to  the  control  of  Oongress,  and, 
therefore,  in  these  respects  not  amenable 
to  the  power  of  the  state.  It  appears  from 
the  findings  that  about  three  fifths  of  the 
flour  of  the  mill  company  is  shipped  out 
of  the  state,  while  the  other  two  fifths  is 
shipped  to  points  within  the  state.  In  addi- 
tion, the  hauling  of  the  empty  cars  from 
the  Santa  Fe  track  to  the  mill  was,  if  com- 
merce at  all,  commerce  within  the  state. 

The  roads  are,  therefore,  engaged  in  both 
interstate  commerce  and  that  within  the 
state.  In  the  former,  they  are  subject  to 
the  regulation  of  Ck)ngress;  in  the  latter, 
to  that  of  the  state;  and,  to  enforce  the 
proper  relation  between  Congress  and  the 
state,  the  full  control  of  each  over  the  oom- 
merce  subject  to  its  dominion  must  be  pre- 
eerved.  Fairbank  v.  United  States,  181  U. 
S.  283,  46  L.  ed.  862,  21  Sup.  Ct.  Rep.  648. 
How  the  separateness  of  control  is  to  be 
^  accomplished,  it  is  unnecessary  to  deter- 
gmine.  Its  existence  is  recognized  in  the 
-*  1st  section  of  the  interstate  commerce  act 
of  February  4,  1887  (24  Stat  at  L.  379, 
diap.  104,  U.  S.  Comp.  Stat.  1901,  p.  8164), 
as  well  as  in  that  of  June  29, 1906  (34  Stat 


at  L.  584,  diap.  3691,  U.  8.  Comp.  Stai. 
Supp.  1907,  p.  893),  for  each  provides: 

That  the  provisions  of  this  act  shall  not 
apply  to  the  transportation  of  passengers 
or  property,  or  to  the  receiving,  delivering, 
storage,  or  handling  of  property,  wholly 
within  one  state,  and  not  shipped  to  or  from 
a  foreign  country,  from  or  to  any  state  or 
territory,  as  aforesaid.* 

This  case  does  not  rest  upon  any  distino- 
tion  between  interstate  commerce  and  that 
wholly  within  the  state.  It  is  the  conten- 
tion of  counsel  for  the  mill  company  that 
it  comes  within  the  oft-repeated  rule  that 
the  state,  in  the  absence  of  express  action 
by  Congress,  may  regulate  many  matters 
which  indirectly  affect  interstate  commerce, 
but  which  are  for  the  comfort  and  conven- 
ience of  its  citizens.  Of  the  existence  of 
such  a  rule  there  can  be  no  question.  It  is 
settled  and  illustrated  by  many  cases. 

Thus,  in  Cooley  v.  Port  Wardens,  12  How. 
299,  13  L.  ed.  996,  it  was  held  that  a  regu- 
lation of  pilots  and  pilotage  was  a  regula- 
tion of  commerce  within  the  grant  of  the 
power  of  Congress;  but  further  that  (p. 
319): 

''The  mere  grant  of  such  a  power  to  Con* 
gress  did  not  imply  a  prohibition  on  the 
states  to  exercise  the  same  power;  that  it 
is  not  the  mere  existence  of  such  a  power^ 
but  its  exercise  by  Congress,  which  may  be 
incompatible  with  the  exercise  of  the  same 
power  by  the  states,  and  that  the  states 
may  legislate  In  the  absence  of  congression- 
al regulations.  Sturges  t.  Crowinshield,  4 
Wheat  193,  4  L.  ed.  648;  Houston  v.  Moore, 
5  Wheat  1,  6  L.  ed.  19;  Willson  v.  Black 
Bird  Creek  Marsh  Co.  2  Pet  261,  7  L.  ed. 
414.'' 

In  Cleveland,  C.  C.  &  St  L.  R.  Co.  t.  HI!, 
nois,  177  U.  S.  614,  44  L.  ed.  868,  20  Sup. 
Ct  Rep.  722,  is  a  collection  by  Mr.  Justice 
Brown,  speaking  for  this  court,  of  a  number 
of  these  cases.  We  quote  from  the  opinion 
(pp.  616,  617): 

'Tew  classes  of  cases  have  become  mors 
common  of  recent  years  than  those  wherein 
the  police  power  of  the  state  over  the  ve- 
hicles of  interstate  commerce  has  been 
drawn  in  question.  That  such  power  exists  et 
and  will  be  enforced,  notwithstanding* the? 
constitutional  authority  of  Congress  to  reg- 
ulate such  commerce,  is  evident  from  the 
large  number  of  cases  in  which  we  have 
sustained  the  validity  of  local  laws  de- 
signed to  secure  the  safety  and  comfort  of 
passengers,  employees,  persons  crossing  rail- 
way tracks,  and  adjacent  property  owners^ 
as  well  as  other  regulations  intended  for 
the  public  good. 

''We  have  recently  applied  this  doctrine 
to  state  laws  requiring  locomotive  engineers 
to  be  examined  and  licensed  by  the  stats 
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authorities.  (Smith  t.  Alabama,  124  U. 
B.  466,  81  L.  ed.  508,  1  Inters,  Com.  Bep. 
804,  8  Sup.  Ct.  Rep.  564) ;  requiring  such 
engineers  to  be  examined  from  time  to  time 
with  respect  to  their  ability  to  distinguish 
colors  (Nashville,  G.  &  St.  L.  R.  Co.  ▼.  Ala- 
bama, 128  U.  S.  96,  82  L.  ed.  352,  2  Inters. 
Com.  Rep.  238,  9  Sup.  Ct  Rep.  28);  re- 
quiring telegraph  companies  to  receive  dis- 
patches and  to  transmit  and  deliver  them 
with  due  diligence,  as  applied  to  messages 
from  outside  the  state  (Western  U.  Teleg. 
Co.  T.  James,  162  U.  S.  650,  40  L.  ed.  1106, 
16  Sup.  Ct.  Rep.  934) ;  forbidding  the  run- 
ning of  freight  trains  on  Sunday  (Henning- 
ton  V.  Georgia,  163  U.  S.  299,  41  L.  ed.  160, 
16  Sup.  Ct  Rep.  1086) ;  requiring  railway 
companies  to  fix  their  rates  annually  for  the 
transportation  of  passengers  and  freight, 
and  also  requiring  them  to  post  a  printed 
copy  of  such  rates  at  all  their  stations  (Chi- 
cago &  N.  W.  R.  CJo.  V.  Puller,  17  Wall.  560, 
21  L.  ed.  710) ;  forbidding  the  consolidation 
of  parallel  or  competing  lines  of  railway 
(Louisville  ft  N.  R.  C^.  v.  Kentucky,  161  U. 
S.  677,  40  L.  ed.  849, 16  Sup.  Ct  Rep.  714); 
regulating  the  heating  of  passenger  cars, 
and  directing  guards  and  guard  posts  to  be 
placed  on  railroad  bridges  and  trestles  and 
the  approaches  thereto  (New  York,  N.  H. 
jflb  H.  R.  Co.  V.  New  York,  166  U.  S.  628,  41 
L.  ed.  853,  17  Sup.  Ct.  Rep.  418);  providing 
that  no  contract  shall  exempt  any  railroad 
corporation  from  the  liability  of  a  common 
carrier  or  a  carrier  of  passengers,  which 
would  have  existed  if  no  contract  had  been 
made  (Chicago,  M.  ft  St.  P.  R.  Co.  v.  Solan, 
169  U.  S.  133,  42  L.  ed.  688,  18  Sup.  Ct. 
Rep.  289) ;  and  declaring  that  when  a  com- 
mon carrier  accepts  for  transportation  any- 
thing directed  to  a  point  of  destination  be- 
yond the  terminus  of  his  own  line  or  route, 
he  shall  be  deemed  thereby  to  assume  an 
obligation  for  its  safe  carriage  to  such 
point  of  destination,  unless,  at  the  time  of 
^  such  acceptance,  such  carrier  be  released  or 
g  exempted  from  such  liability  by  cmtract 
•  in  writing,  signed  by  the  owner  or  his  agent 
(Richmond  ft  A.  R.  Co.  v.  R.*A.  Patterson 
Tobacco  Co.  169  U.  S.  311,  42  L.  ed.  759, 
18  Sup.  Ct.  Rep.  335).  In  none  of  these 
cases  was  it  thought  that  the  regulations 
were  unreasonable,  or  operated  in  any  just 
sense  as  a  restriction  upon  interstate  com- 
merce." 

See  also  ^ssouri,  K.  ft  T.  R.  Co.  v.  Haber, 
169  U.  S.  613-626,  42  L.  ed.  878-882,  18 
Sup.  Ct.  Rep.  488;  Wisconsin,  M.  ft  P.  R.  Co. 
T.  Jacobson,  179  U.  S.  287,  46  L.  ed.  194,  21 
Sup.  Ct.  Rep.  115;  Reid  T.  Colorado,  187 
U.  S.  137,  47  L.  ed.  108,  23  Sap.  Ct.  Rep.  92. 
On  the  other  hand,  it  is  said  that  Congress 
has  already  acted,-— has  created  the  Inter- 
■tate  Oommeroe  Ccmmiisslon,  and  given  to 


it  a  large  measure  of  control  over  interstate 
commerce.  But  the  fact  that  Congress  hao 
intrusted  power  to  that  Commission  does 
not,  in  the  absence  of  action  by  it,  change 
the  rule  which  existed  prior  to  the  creation 
of  the  Commission.  Congress  could  alwaya 
regulate  interstate  commerce,  and  could 
make  spedflc  provisions  in  reference  there- 
to, and  yet  this  has  not  been  held  to  inter- 
fere with  the  power  of  the  state  in  these- 
ineidental  matters.  A  mere  delegation  by 
Congress  to  the  Commission  of  a  like  power 
has  no  greater  effect,  and  does  not  of  itself 
disturb  the  authority  of  the  state.  It  is  not 
contended  that  the  Commission  has  taken 
any  action  in  respect  to  the  particular 
matters  involved.  It  may  never  do  so,  and 
no  one  can,  in  advance,  anticipate  what  it 
will  do  when  it  acts.  Until  then  the  au- 
thority of  the  state  in  merely  incidental 
matters  remains  undisturbed.  In  other 
words,  the  mere  grant  by  Oingress  to  tho 
Commission  of  certain  national  powers  li^ 
respect  to  interstate  commerce  does  not  of 
itself,  and  in  the  absence  of  action  by  tho 
Commission,  interfere  with  the  authority^ 
of  the  state  to  make  those  regulations  con-^ 
ducive  to  the  welfare  and  convenience  of 
its  dtisens.  Running  through  the  entire 
argument  of  counsel  for  the  Missouri  Pa- 
cific is  the  thought  that  the  control  of 
(Congress  over  interstate  commerce,  and  %- 
delegation  of  that  control  to  a  commission* 
necessarily  withdraws  from  the  state  all 
power  in  respect  to  regulations  of  a  local 
character.  This  proposition  cannot  be  sus-^ 
tained.  Until  spedflo  action  by  Congress  or 
the  Commission,  the  control  of  the  stato 
over  these  incidental  matters  remains  un- 
disturbed. But  it  is  further  contended  that  e^ 
this  is* not  a  mere  incidental  matter,  in-? 
directly  affecting  interstate  commerce,  but 
directly  a  part  of  such  commerce,  and  there- 
fore beyond  the  power  of  the  state  to  con- 
trol; and,  in  support  of  that,  McNeill  v. 
Southern  R.  Co.  202  U.  S.  543,  50  L.  ed.  1142, 
26  Sup.  Ct  Rep.  722,  is  referred  to.  There 
are  many  points  of  resemblance  between 
that  case  and  this,  but  there  is  this  sub- 
stantial distinction:  In  that  was  presented 
and  determined  solely  the  power  of  a  state 
commission  to  make  orders  respecting  the 
delivery  of  cars  engaged  in  interstate  oom- 
meroe beyond  the  right  of  way  of  the 
carrier  and  to  a  private  siding, — an  order 
which  affected  the  movement  of  the  care 
prior  to  the  completion  of  the  transporta- 
tion; while  here  is  presented,  as  heretofore 
indicated,  the  question  of  the  power  of  the 
state  to  prevent  discrimination  between 
shippers,  and  the  common-law  duty  resting 
upon  a  carrier  was  enforced.  This  common- 
law  duty  the  state,  in  a  case  like  the 
present^  may*-«t  toast.  In  the  ahsenoo  of 
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^oDgreasioiial  Mtioiv— compel  a  earrier  to 
discharge. 

We  see  no  error  in  the  ruling  of  the  So* 
preme  Oonrt  of  Kansas,  and  its  Judgment 
U  affirmed. 

Mr.  Justice  Holmes: 

I  concur  in  the  judgment  on  the  ground 
that  the  cars  had  not  yet  been  appropriated 
to  interstate  commerce,  and  so  were  sub- 
ject to  state  control.  For  this  reason  I  have 
not  found  it  neeessary  to  maJce  up  my  mind 
•on  the  considerations  that  wfll  be  urged  by 
Mr.  Justice  Moody,  although  I  am  in- 
clined to  agree  with  his  views. 

Mr.  Justice  Moody,  dissenting: 
I  find  myself  unable  to  agree  In  the 
Tcasoning  by  which  the  judgment  of  the 
atate  court  is  affirmed.  Upon  the  peculiar 
facts  of  this  case,  it  is  possible  to  say  that 
the  cars  whose  transfer  was  directed  did 
not  become  the  subjects  of  interstate  com- 
merce until  they  had  been  selected  as  such 
after  their  delivery  upon  the  tracks  of  the 
Santa  Fe  Railroad.     If  the  decision  wero 

S  put  upon  that  ground,  I  should  be  silent. 

JP  *But  it  is  assumed  that  three-fifths  of  them 
were  interstate  shipments,  and,  with  respect 
to  such  shipments,  I  am  constrained  to  be- 
lieve that  the  judgment  of  the  court  below 
oxoeeded  the  power  of  the  state.  The 
division  of  the  governmental  power  over 
oonuneroe,  made  by  the  Constitution,  by 
which  the  control  of  interstate  commerce  k 
vested  in  the  nation  and  the  control  of  in- 
trastate commerce  is  vested  In  the  states, 
together  with  the  fact  thai  both  kinds  of 
commerce  are  often  conducted  by  the  same 
persons  and  corporations,  through  the  same 
agencies,  gives  rise  to  highly  perplexing 
questions  in  practice.  The  regulation  of 
«arrien  and  other  Instrumentalities  of  com- 
merce is  constantly  undertaken,  both  by  the 
nation  and  the  states;  and  the  extent  and 
Bmit  of  the  respective  powers  vested  in  each 
government,  as  far  as  possible,  ought  to  be 
aoeurately  ascertained  and  declared.  This 
b  demanded  imperatively  for  the  orderly 
oonduet  of  the  vast  transportation  agencies 
which  are  engaged  in  both  kinds  of  com- 
merce. They  ought  not  to  be  left  uncertain 
as  to  the  power  to  which  they  are  re- 
sponsible. 

I  venture  to  think  that  the  weight  of  au- 
thority establishes  the  following  principles: 
The  commerce  clause  of  the  Constitution 
vests  the  power  to  regulate  Interstate  com- 
merce exclusively  in  the  Congress,  and  leaves 
the  power  to  regulate  intrastate  commerce 
exclusively  in  the  states.  Both  powers  being 
exclusive,  neither  can  be  directly  exercised 
except  by  the  government  In  which  It  Is 
Tested.    Though  the  state  may  not  directly 


control  Interstate  commerce.  It  may  often 
indirectly  affect  that  commerce  by  the 
exercise  of  other  governmental  powers  with 
which  It  is  undoubtedly  dothed.  And  this 
indirect  effect  may  be  allowed  to  operate 
until  the  Congress  enacts  legislation  confilot- 
ing  with  It,  to  which  it  must  yield  as  the 
paramount  power.  Gibbons  v.  Ogden,  0 
Wheat.  1,  204,  6  L.  ed.  23,  72;  Atlantie 
Coast  Line  R.  Co.  v.  Wharton,  207  U.  S.  828, 
384,  62  L.  ed.  230,  284,  28  Sup.  Ct.  Rep.  121; 
Asbell  V.  Kansas,  209  U.  8.  261,  52  L.  ed. 
778,  ZS  Sup.  Ct  Rep.  486. 

In  the  case  at  bar,  upon  the  f^tcts  as  they 
are  assumed  to  exist,  It  seems  to  me  thatet 
the  judgment  of  the  court  below* directly? 
regulated  Interstate  commerce.  If  this  Is  so, 
it  is  unimportant  that  the  Congress  has  been 
silent.  A  power  clearly  withdrawn  firom 
the  state,  and  vested  in  the  naticn,  can  no 
longer  be  exercised  by  the  states,  even 
though  the  Congress  is  silent.  Where  the 
Congress  fails  to  act,  the  subjeot  enjoya 
freedom  from  direct  control 

The  principles  which  I  have  stated  have 
been  recently  applied  by  this  court  In  the 
case  of  McITeill  v.  Southern  R.  Co.  202  U.  S. 
543,  50  L.  ed.  1142,  26  Sup.  a.  Rep.  722. 
I  cannot  escape  from  the  conviction  that 
that  case  requires  a  roversal  of  the  judg- 
ment of  the  court  below,  so  far  as  it  as- 
sumes to  direct  the  conduct  of  interstate 
commerce.  In  that  case  the  place  of 
business  of  a  private  corporation  was  reached 
by  a  spur  track  connecting  with  the  main 
track  of  the  railroad.  It  had  been  the 
custom  of  the  railroad  to  deliver  cars  con- 
signed to  this  corporation  from  the  main 
tnok  to  the  spur  track.  In  consequence  of 
a  dispute  concerning  demurrage,  the  rail- 
road refused  to  continue  thus  to  deliver 
cars.  The  state  commission  made  an  order 
reqtdring  the  railroad  to  deliver  certain  cars 
engaged  in  Interstate  commeroe  upon  the 
spur  track  on  payment  of  freight  charges. 
The  order  was  held  to  be  a  regulation  of 
such  commerce,  and  ropugnant  to  the  com- 
merce dause  of  the  Constitution.  In  that 
case  the  regulation  affected  the  last  stages 
of  the  Interstate  journey.  In  this  case  it 
affects  the  first  stages  of  the  interstate 
journey.  But,  In  each  case,  the  commerce 
which  was  regulated  was  interstate.  In  that 
case  the  order  was  issued  by  a  commission, 
and  in  this  case  by  a  court.  But  nothing 
turns  upon  that  distinction,  for,  by  what- 
ever state  agency  the  power  is  exercised,  it 
is  void,  because  it  exceeds  the  authority 
which  may  rightfully  be  conferred  by  the 
state  upon  any  agency. 

I  am  not  ready  to  assent  to  the  proposi- 
tion that,  although  the  Congress  has  vested 
in  the  Interstate  Commeroe  Commission  tlie 
authority  to  deal  wltk  the  exact  dtaatiim 
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presented  to  ns,  that  faet  fa  immaterial,  be- 
oaiue  the  Commission  has  taken  no  action. 
If  the  Commission  has  the  authority  to  deal 
S  with  a  question  of  this  kind,  those  who  have 
«  grievances  ought  to'resori;  to  that  body  for 
*  relief.    It  is  a  very  great  hardship  to  sub- 
ject the  carriers  to  possibly  conflicting  regu- 
lations,  and   leave   them   uncertain   which 
government  may  rightfully  assert  its  con- 
trolling authority.     So  it  was  said  in  the 
McNeill  Case,  that  the  order  there  "asserted 
a    power    concerning    a    subject    directly 
covered  by  the  act  of  Congress  to  regulate 
oommeroe,  and  the  amendments  to  that  act, 
which  forbid,  and  provide  remedies  to  pre- 
vent, unjust  discriminations  and  the  sub- 
jecting to  undue  disadvantages  by  carriers 
engaged    in    interstate    commerce."      This 
statement  was  made  as  an  additional  reason 
for  holding  the  state  action  invalid,  and 
seems  in  conflict  with  the  holding  in  this 
case. 

I  am  authorized  to  state  that  Mr.  Justice 
\niite  joins  in  this  opinion. 


(212  U.  S.  86) 

WATERS-PIERCE    OIL   COMPANY,   Plff. 
in  Err., 

V. 

STATE  OP  TEXA^S. 

CouBTS  (§  399*)— Erbob  to  State  Coubtv- 
ScoPE  OF  Review. 

1.  The  Federal  Supreme  Court,  on  a  writ 
of  error  to  a  state  court,  has  not  the  juris- 
diction of  a  general  reviewing  court  in  er- 
ror, but  is  limited  to  a  consideration  of  the 
speciflc  instances  of  denials  of  Federal 
rights. 

TEd.  Note.— For  other  cases,  8M  Courts,  Cent 
Dig.  S  10S9;    Dec.  Dig.  fi  899.*] 

Coubts  (§  399*)— Supreme  Court— Kebob 
TO  State  Court— Review  of  F^ctb. 

2.  Findings  of  fact  are  accepted  as  con- 
elusive  by  the  Federal  Supreme  Court  on 
writ  of  error  to  a  state  court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  S  1090;    Dec.  Dig.  S  399.*] 
Courts  (§  394*)— Erbob  to  State  Coubt^ 

Federal  Question  —  Decision  on  Non- 

Feheral  Ci hound. 

3.  The  judgment  of  a  state  court  does 
not  involve  the  decision  of  a  Federal  ques- 
tion, so  as  to  sustain  a  writ  of  error  from 
the  Federal  Supreme  Court,  if  the  record 
shows  that  the  verdict  and  judgment  of 
the  state  court  can  stand  upon  other 
grounds,  free  from  objection  so  far  as  Fed- 
eral rights  are  concerned. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dea 
Dig.  fi  394.*] 
Monopolies  f§  9*)  —  Control  —  Police 

Power  or  State— Procedure.         _ 

4.  State  legislatures,  in  the  exercise  of 
their  power  to  deal  with  monopolies  and 
combinations  in  restraint  of  trade,  may  pr(^ 
vide  their  own  methods  of  procedure  and 
determine  the  methods  and  means  by  which 
their    legislation    may    be    made    effective, 

•For  other  oases  see  same  topic  ft  9  number  in 


subject  only  to  the  qnalifleations  that  sneh 
procedure  must  not  work  a  denial  of  fun- 
damental rights,  or  conflict  with  speeifle 
and  applicable  provisions  of  the  Federal 
Constitution. 

[Ed.   Note.— For  other  cases,   see  Monopolies, 
Dec.  Dig.  fi  9.*] 

Constitutionai.  Law  (fi  200*)— Bx  Poar 
Facto  Laws.  .  «  ^  ,  .  ,  x.  ^# 
6.  A  retroactive  effect  in  violation  of 
U.  S.  Const  art.  1,  S  10,  is  not  given  t» 
the  Texas  anti-trust  laws  of  May  25,  1809» 
and  March  31,  1903,  by  construing  them  to 
authoriEC  a  conviction  of  a  foreign  corpora- 
tion for  carrying  out>  after  the  passage  of 
those  laws,  an  agreement  for  division  of 
territory  in  suppression  of  competition,  en- 
tered into  before  the  enactment  of  those 
laws  and  before  the  creation  of  the  de- 
fendant corporation,  and  at  a  time  when 
such  agreement  was  legal. 

TBd.  Note.— For  other  cases,  see  Constitution- 
al Law.  Dec.  Dig.  fi  200.*] 
Constitutional  Law  (fi  258*)~Due  Pro- 
cess OF  Law— Indefiniteness  op  Cbim- 
INAL  Statute.      ^  ,        ,         ^   ^     .  j 

6.  Due  process  of  law  is  not  denied  a 
corporation  convicted  of  violating  the  Tex- 
as anti-trust  laws  of  May  25,  1899,  and 
March  31,  1903,  because  the  legislation  per- 
mits and  the  trial  court  charged  that  there 
may  be  a  conviction  not  only  for  acts 
which  accomplish  the  prohibited  result,  but 
also  for  those  which  "tend"  or  are  "reason- 
ably calculated"  to  bring  about  such  result. 

[Bd.  Note.— For  other  cases,  see  Constitutional 
Law,  Dec.  Dig.  fi  SSS.^ 

Constitutional  Law   (fi  303*)  —  Police 
Powee  of  State— Excessive  Fines. 

7.  Fixing  the  amount  of  fines  for  the 
violation  of  state  legislation  is  within  the 
police  power  of  the  state,  subject  only  to 
the  limitation  that  such  fines  must  not  be 
so  grossly  excessive  as  to  amount  to  a 
deprivation  of  property  without  due  process 
of  law. 

[Ed.  Note.— For  other  cases,  wee  Con«<tltutlonal 
Law,  Cent.  Dig.  fi  863 ;    Dec.  Dig.  fi  303.*] 

Constitutional  Law  (fi  303*)— Due  Pbo- 
CESS  of  Law— Excessive  Fines. 

8.  Penalties  imposed  by  the  jury  and 
confirmed  by  the  state  courts  at  the  rate  of 
$1,500  and  $50  per  day  for  violating  re- 
spectively, through  a  series  of  years,  the 
Texas  antitrust  laws  of  May  25,  1899, 
and  March  31,  1903,  are  not  so  excessive  as 
to  deprive  the  defendant  corporation  of 
its  property  without  due  process  of  law, 
where  such  property  amounts  to  more  than 
$40,000,000,  and  its  dividends  have  been  as 
high  as  700  per  cent  per  annum. 

flBd.  Note.— For  other  cases,  see  Constitutional 
Law,  Dee.  Dig.  fi  303.*] 


[No.  869.] 

Argued  October  30,  November  2,  Z,  lOOt. 
Decided  January  18,  1909. 

IN  ERROR  to  the  court  of  Civil  Appeals 
for  the  Third  Supreme  Judicial  District 
of  the  State  of  Texas  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Court  of  Travis  County,  in  that  state,  pe- 
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nalizixig  a  foreign  corporation  for  violations 
of  the  anti-trust  act,  and  forfeiting  its  per- 
mit to  do  business  in  the  state  except  as 
to  its  interstate  business.     Affirmed. 

See  same  case  below  (Tez.  Ciy.  App.) 
106  S.   W.  918. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Moorfleld  Storey,  E.  B.  Per- 
kins, H.  S.  Priest,  J.  L.  Thomdike,  and 
J.  D.  Johnson  for  plaintiff  in  error. 

Messrs.  G.  W.  Allen,  R.  li.  Batts, 
Robert  Vance  DaTidson,  Jewel  P.  Lights 
foot,  John  W.  Brady,  T.  W.  Gregory,  and 
Messrs.  Allen  &  Hart  for  defendant  in  error. 

f    *Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

This  case  was  begun  in  the  state  district 
court  of  Travis  county,  Texas,  to  forfeit  the 
permit  of  the  plaintiff  in  error,  the  Waters- 
Pierce  Oil  Company,  a  corporation  of  the 
state  of  Mi.<i80uri,  to  conduct  business  in  the 
state  of  Texas,  and  to  assess  penalties 
against  it  for  violation  of  the  anti-trust 
laws  of  that  state.  The  prosecution  was 
under  two  laws  of  the  state,— one  of  1899 
and  one  of  March  31,  1903.  The  proceeding 
was  brought  by  the  attorney  general  of 
Texas  and  the  oounty  attorney  of  Travis 
eounty,  to  recover  penalties,  under  the  act 
of  [May  25]  1899,  from  the  31st  day  of  May, 
1900,  until  the  31st  day  of  March,  1903,  at 
the  rate  of  $5,000  per  day,  and  under  the  act 
of  1903,  from  the  31st  of  March,  1903,  till 
the  29th  of  April,  1907,  at  the  rate  of  $50 
per  day,  and  to  cancel  the  permit  of  the  de- 
fendant to  do  business,  other  than  inter- 
state, in  Texas. 
I*  The  jury  returned  a  verdict  against  the 
•  defendant,  and*assessed  penalties,  under  the 
act  of  1899,  from  May  31,  1900,  to  March 
81,  1903,-1,033  days.  Such  penalties  were 
assessed  at  the  rate  of  $1,500  a  day  dur- 
ing that  period,  being  the  total  sum  of 
$1,549,600.  The  jury  also  found  against  the 
defendant  under  the  act  of  1903,  and  as- 
sessed the  penalties  for  each  day  between 
April  1,  1903,  and  April  29,  1907,-1,480 
days,— at  the  rate  of  $50  per  day,  making  a 
total  of  $74,000.  The  jury  further  foimd 
that  the  permit  of  the  defendant  to  do 
business  in  the  state  of  Texas  should  be 
canceled.  Thereupon  the  court  rendered  a 
judgment  for  the  state  of  Texas  for  the 
sum  of  the  penalties  assessed,  $1,623,500, 
and  ordered  a  cancelation  of  the  defend- 
ant's permit  to  do  business  in  the  state 
except  as  to  its  interstate  commerce  busi- 
ness. This  judgment  was  affirmed  upon 
appeal  to  the  court  of  civil  appeals  of 
Texas  (106  S.  W.  918),  and,  upon  applica- 
tion to  the  supreme  court  of  Texas,  that 
ooort  refused  to  grant  a  writ  of  error,  and 
the  case  was  brought  here. 


The  case  was  sobmltted  upon  oral  argn* 
ments  and  elaborate  briefs  and  a  volumi- 
nous record.  It  was  argued,  in  many  sa- 
pects,  as  though  this  were  a  proceeding  in 
error  to  review  the  weight  of  the  evidence 
adduced  in  the  state  courts,  to  re-examine 
the  rulings  of  the  court  upon  the  admissi- 
bility of  testimony,  and  to  determine  the 
effect  of  the  statute  of  limitations  in  the 
state. 

The  jurisdiction  of  this  court  to  review 
the  proceedings  of  the  state  courts,  as  we 
have  had  frequent  occasion  to  declare,  is  not 
that  of  a  general  reviewing  court  in  error, 
but  is  limited  to  the  specific  instances  of  de- 
nials of  Federal  rights,  whether  those  per- 
taining to  the  constitutionality  of  Federal 
or  state  statutes,  or  to  certain  rights,  im- 
munities, and  privileges  of  Federal  origin, 
specially  set  up  in  the  state  court,  and  de- 
nied by  the  rulings  and  judgment  of  that 
court  U.  S.  Rev.  Stat  §  709,  U.  S.  Oomp. 
Stat  1901,  p.  575.  Nor  does  this  court 
sit  to  review  the  finding  of  facts  made  in 
the  state  court,  but  accepts  the  findings  of 
the  court  of  the  state  upon  matters  of  fact 
as  oondusive,  and  is  confined  to  a  review 
of  questions  of  Federal  law  within  the  ju- 
risdiction conferred  upon  this  court.  Quin- 
by  V.  Boyd,  128  U.  S.  489,  32  L.  ed.  503, 
9  Sup.  Ct.  Rep.  147;  Egan  v.  Hart,  165  U. 
S.  188,  41  L.  ed.  680,  17  Sup.  a.  Rep.  800; 
Downer  v.  Richards,  151  U.  S.  658,  38  L.  ed. 
305,  14  Sup.  Ot  Rep.  452;  Thayer  v.  Spratt^oc 
189*U.S.846,  47  L.  ed.  845,  23  Sup.  a.  Rep.f 
576.  We  shall  not,  therefore,  undertake 
to  follow  counsel  in  the  consideration  of  all 
the  questions  argued,  but  shall  limit 
our  review  to  questions  of  a  Federal  nature 
which  we  deem  to  be  properly  made  in  this 
record  and  essential  to  the  decision  of  the 
case. 

Epitomizing  the  Texas  anti-trust  statutes 
for  the  purposes  of  his  charge,  the  learned 
judge  who  presided  in  the  district  court, 
speaking  first  of  the  act  of  1899,  stated  them 
as  follows: 

"For  the  purposes  of  this  charge  you  are 
Instructed  that  this  act  made  it  unlawful  for 
any  corporation  transacting  or  conducting 
any  kind  of  business  in  this  state  to  enter 
into,  or  become  a  party  to,  any  agreement 
or  understanding  with  any  other  corpo- 
ration or  individual  to  fix  or  regulate  the 
price  in  Texas  of  any  article  of  manufac- 
ture or  merchandise,  or  to  control  or  limit 
in  Texas  the  trade  in  any  article  of  manu- 
facture or  merchandise. 

"You  are  further  instructed  that  said 
statute  also  made  it  unlawful  for  any  cor- 
poration transacting  or  conducting  any  kind 
of  business  in  this  state  to  bring  about  or 
permit  any  union  or  combination  of  its  capi- 
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tal,  property,  trade,  or  acts  with  the  capi- 
tal, property,  trade,  or  acta  of  any  other 
person  or  corporation,  whereby  the  price  in 
Texas  of  any  article  of  manafactnre  or  mer- 
chandise would  he  flxed  or  sought  to  be 
fixed,  regulated  or  sought  to  be  regulated; 
or  whereby  the  price  in  Texas  of  any  article 
of  manufacture  or  merchandise  would  be 
reasonably  calculated  to  be  fixed  or  regu- 
lated, or  whereby  the  trade  in  such  article 
of  manufacture  or  merchandise  in  Texas 
would  be  sought  to  be  controlled  or  limited, 
or  would  be  reasonably  calculated  to  be  con- 
trolled or  limited. 

'^he  statute  known  as  the  anti-trust  law 
of  1903  became  effective  on  March  81,  1903, 
and  has  since  continued  in  force.  For  the 
purposes  of  this  charge  you  are  instructed 
that  this  statute  defines  a  trust  to  be  a 
combination  of  capital,  skill,  or  acts  by  two 
or  more  persons,  firms,  corporations,  or  as- 
sociations of  persons,  or  either  two  or  more 
of  them,  for  either,  any,  or  all  of  the  fol- 
a  lowing  purposes,  v%g» : 
•  *"(!)  To  create  or  which  may  tend  to 
create  or  carry  out  restrictions  in  trade  or 
oommerce  in  Texas,  or  to  create  or  carry 
out  restrictions  in  the  free  pursuit  in  Texas 
of  any  business  authorised  or  permitted  by 
the  laws  of  this  state. 

"(2)  To  fix,  maintain,  or  increase  the 
price  of  merchandise  in  Texas. 

"(3)  To  prevent  or  lessen  competition  in 
Texas  in  the  sale  of  merchandise. 

"(4)  To  abstain  from  engaging  in  busi- 
ness or  in  the  sale  of  merchandise  in  Texas, 
or  any  portion  thereof. 

"Said  statute  of  1903  further  defines  a 
monopoly  to  be  a  combination  or  consolida- 
tion of  two  or  more  corporations  when  ef- 
fected  in   any   of  the  following  methods, 

*'{!)  When  the  direction  of  the  affairs 
of  two  or  more  corporations  is  in  any  man- 
ner brought  under  the  same  management  or 
control  for  the  purpose  of  producing,  or 
where  such  common  management  or  control 
tends  to  create,  a  trust,  as  above  defined. 

"(2)  When  any  corporation  acquires  the 
shares  or  certificates  of  stock,  franchise,  or 
other  rights,  or  the  physical  properties  or 
any  part  thereof  of  any  other  corporation 
for  the  purpose  of  preventing  or  lessening, 
or  where  the  effect  of  such  acquisition  tends 
to  affect  or  lessen,  competition,  whether 
such  acquisition  is  accomplished  directly  or 
through  the  instrumentality  of  trustees  or 
otherwise. 

"(3)  Oil,  all  other  products  of  petroleum, 
and  goods,  wares,  or  merchandise  of  any 
character  which  the  defendant  or  its  agents 
may  have  purchased  or  acquired  in  any 
manner  outside  of  the  state  of  Texas,  and 
oaused  to  be  transported  to  its  agents  or 


•then  witliin  the  state,  an  the  sobJeeU  of 
interstate  oommerce  i^en  they  enter  thk 
state,  and  so  remain  until  soeh  conunoditiea 
are  removed  from  the  original  tanks,  ves- 
sels, or  other  packages  in  which  they  are 
imported  into  the  state  and  beoomo  mixed 
with  the  common  mass  of  property  of  simi- 
lar character  in  this  state.  The  anti-trust 
laws  of  Texas  have  no  reference  to  agcee- 
ments  or  pools  or  arrangements  of  any  char-  ^ 
acter  oonceming  sabjects  of  interstate  com-  g 
merce,  and  no  agreement,*pool,  or  other  ar-* 
rangement,  if  any,  which  the  defendant 
may  have  entered  into  with  reference  to 
the  sale  of  any  subject  of  interstate  com- 
merce can  be  considered  by  you  as  violating 
any  anti-trust  law  of  Texas.  But  neither 
oil  purchased  by  the  defendant  from  the 
Corsicana  Befinery  or  elsewhere  in  TexaSy 
nor  other  merchandise  purchased  by  de- 
fendant at  points  in  Texas,  nor  such  ofl 
or  other  merchandise  purchased  by  defend- 
ant at  points  outside  of  the  state,  and 
transported  into  the  state,  and  removed 
from  tho  original  packages  or  vessels  in 
which  it  was  brought  into  the  state,  and 
mingled  with  other  property  of  sindlar 
character  in  the  state,  is  the  subject  of  in- 
terstate oommerce,  but,  on  the  contrary,  is 
the  subject  of  local  commerce,  and  any 
agreement  or  pool  or  arrangement  entered 
into  by  defendant  with  referenoe  to  such 
property  or  the  sale  thereof,  if  any  soeh 
sale  there  were,  would  be  unlawful,  if  in 
violation  of  the  anti-trust  laws  of  this 
state.* 

The  penalties  denounced  by  the  act  of 
1899  were  not  less  than  $200  nor  more  than 
$6,000  for  each  day  the  defendant  might  be 
found  to  have  violated  the  law;  under  the 
act  of  1908  the  penalty  was  fixed  at  $60  for 
each  day,  and  a  forfeiture  of  the  right  to 
do  business  within  the  state  of  Texas  was 
declared. 

The  complaint  in  the  case  is  voluminous, 
and  its  averments  contain  the  history  of  tho 
so-called  conspiracy  between  the  Waters- 
Pierce  Oil  Ck)mpany  and  a  number  of  per- 
sons composing  the  Standard  Oil  Company, 
beginning  in  January,  1870,  for  the  purpose 
of  monopolizing  and  controlling  the  busi- 
ness of  refining  and  transporting  and  sell- 
ing petroleum  and  similar  products  through- 
out the  United  States  and  In  the  state  of 
Texas.  It  charges  that  the  Waters-Pierce 
Oil  Company,  incorporated  in  1878,  and  the 
predecessor  of  the  defendant  company,  was 
a  party  to  that  conspiracy,  and,  for  the  pur- 
pose of  carrying  out  the  same,  had  entered 
into  contracts  with  corporations  and  indi- 
viduals engaged  in  the  business  of  selling 
petroleum  and  similar  products  within  tho 
state,  and  suppressed  competition  therein. 
It  charges  that  the  Waters-Pieree  Oil  Com- 
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epuiy  Iiad  entered  into  an  agreement  with 
I*  the  Standard  Oil  Oompany  of  New* Jersey 
for  the  purpose  of  monopolising  the  trade 
in  petroleum  and  for  the  purpose  of  carry- 
ing out  eertain  oontraets  and  oonspiraeies, 
entered  into  for  the  purposes  aforesaid,  and 
permitted  the  Standard  Oil  Oompany  to  ac- 
quire a  majority  of  the  shares  of  stock  of 
the  Waters-Pierce  Oompany. 

The  original  Waters-Pierce  Oil  Oompany, 
it  states,  had  heen  dissolved,  and  the  new 
company,  the  present  defendant,  organised 
on  May  29,  1900,  had  assumed  all  the  con- 
tracts and  agreements  of  its  predecessor, 
and  it  was  averred  that  the  dissolving  of 
the  old  Waters-Pierce  Oompany  and  the 
forming  of  the  new  company,  the  defendant 
in  this  case,  was  in  further  pursuance  of 
the  conspiracy  for  the  purpose  of  continu- 
ing the  monopoly  and  control  which  had 
been  acquired  by  the  old  oompany,  and  for 
the  purpose  of  rendering  ineffective  the  judg. 
ments  of  the  state  court  and  of  this  court 
(177  U.  S.  28,  44  L.  ed.  657,  20  Sup.  a.  Rep. 
618),  wherein  the  right  of  the  Waters-Pierce 
Oompany  to  do  business  in  Texas  was  for- 
feited. 

It  was  further  averred  that  the  new  cor- 
poration was  of  the  same  name  as  the  old 
one,  with  the  same  amount  of  stock,  which 
was  distributed  to  the  holders  of  stock  in 
the  new  corporation  in  the  same  propor- 
tion among  the  shareholders  as  it  was  in 
the  old  corporation.  It  is  charged  that  a 
major  part  of  the  capital  stock,  although  in 
fact  owned  by  the  Standard  Oil  Oompany  of 
New  Jersey,  stood  for  a  time  in  the  name 
of  H.  0.  Pierce,  but  was  in  fact  owned  by 
the  Standard  Oil  Oompany.  That  the  con- 
duet  of  the  business  in  the  new  corporation 
was  not  changed,  and  that  it  was  con- 
trolled by  the  Standard  Oil  Oompany  of 
New  Jersey  in  the  same  manner  as  the  old 
company  had  been;  that  the  old  contract, 
whereby  there  was  a  division  of  territory 
and  the  limitation  of  the  operations  of  the 
Waters-Pierce  Oil  Oompany  to  the  state  of 
Texas  and  some  other  territory,  was  main- 
tained and  enforced.  That  other  concerns 
bad  been  acquired  in  the  carrying  out  of  the 
scheme  charged;  that  said  companies  had 
been  put  out  of  business  or  were  used  In 
controlling  and  monopolizing  the  trade  and 
e business  aforesaid;  that  the  defendant,  the 
Tnew  corporation,  was  a  party  to  these 'ar- 
rangements, participated  in  them,  and  was 
engaged  in  carrying  them  out. 

The  things  charged  were  alleged  to  have 
the  effect  to  control  the  defendant  and  a  large 
number  of  other  companies  by  the  same  cor- 
poration and  persons,  with  the  acquiescence 
and  consent  of  the  defendant;  that  all  com- 
petition in  Texas  between  companies  was 
destroyed;  that  certain  sections  and  parts 


of  the  United  Stsfces  were  anigiied  to  the 
various  companies;  that  the  defendant  was 
permitted  to  do  bushiess  in  Texas,  and  that^ 
with  its  knowledge  and  consent,  upon  Ita 
instance  and  demands,  all  other  companies 
had  been  excluded  from  doing  business  In 
the  state  of  Texas;  that,  by  the  agreement, 
the  defendant  was  obliged  to  secure  all  the 
oil  sold  by  certain  named  refiners  at  prices 
determined  by  the  Standard  Oil  Oompany 
and  those  interested  in  it,  with  the  effeet 
of  monopolising  and  controlling  the  busi- 
ness in  oU  and  the  production  of  petroleum 
in  Texas  by  fixing  the  prices  of  such  prod« 
ucts  in  that  state. 

The  plaintiff  summarises  the  unlawful  re- 
sults accomplished  as  follows: 

"(1)  The  plaintiff  in  error  is  dominated 
and  controlled  by,  and  its  business  dictated 
by,  the  Standard  Oil  Oompany  of  New  Jer- 
sey. 

"(2)  A  laige  number  of  individuals  and 
corporations  doing  business  in  the  sale  of 
petroleum  products  are  excluded  from  do- 
ing business  in  the  state,  and  competition 
is  lessened. 

"(3)  The  price  of  oil  had  been  maintained 
at  an  exorbitant  figure,  being  from  10  to  25 
per  cent  higher  than  that  of  oil  sold  in  the 
territory  not  claimed  by  plaintiff  in  error. 

"(4)  Oompetition  had  been  suppressed 
and  business  destroyed  in  the  state  by  nn* 
eonscionable  and  unfair  means. 

"{6)  A  substantially  complete  monopoly 
in  petroleum  products  had  been  established, 
the  plaintiff  in  error  having  sold,  during  the 
period  of  ten  years  past,  at  least  95  per 
cent  of  all  petroleum  products  sold." 

The  defendant  answered  and  filed  a  large  ^^ 
number  of  special  pleas  and  exceptions,  tak-o 
ing  issue  upon  the  charges  made  in  the*pe-* 
tition,  and  alleging  the  unconstitutionality 
of  the  acts  of  1899  and  1903,  and  alleging 
that,  if  the  petition  of  the  state  of  Texas  be 
granted,  it  would  be  denied  the  equal  pro- 
tection of  the  laws,  be  subjected  to  ew  post 
facto  laws,  deprived  of  its  property  without 
due  process  of  law,  and  have  the  obliga^ 
tions  of  its  contracts  impaired,  contrary  to 
the  provisions  of  the  Ck)nstitution  of  the 
United  States. 

At  the  trial  at  the  May  term  of  the  dis- 
trict oourt  of  Travis  county  a  verdict  was 
rendered  in  favor  of  the  state,  and  penalties 
were  assessed,  and  the  judgment  rendered, 
as  herein  before  stated.  In  the  court  of 
civil  appeals  of  the  state  of  Texas  that 
court  found  the  facts  to  be  as  found  by  the 
verdict  in  the  trial  court,  and,  in  concluding 
its  opinion  upon  the  question  of  fact,  saidt 

"In  appellant's  motion  for  a  new  trial  in 
the  court  below,  and  in  its  presentation  of 
the  case  here,  the  verdict  of  the  Jury  ham 
been  challenged,  the  contention  being  that 
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the  tartlmony  MU  to  show  that  appellant 
has  Tiolated  any  of  the  anti-trmt  lawi  of 
this  atate.  The  eridenoe  is  very  voliimi- 
soiu.and  it  is  not  necessary  that  it  be  set 
out  or  epitomized  in  this  opinion.  It  is 
sufficient,  we  think,  to  show  that  from  the 
date  of  its  permit  to  do  business  in  this 
state.  May  31,  1900,  appellant  has  been  a 
party  to  an  agreement  or  understanding 
with  the  Standard  Oil  Company  of  New 
Jersey,  one  object  of  which  was  to  create  a 
monopoly  and  control  the  price  of  petro- 
leum oil  and  present  competition  in  its  sale 
in  a  large  and  specified  territory,  including 
the  state  of  Texas;  and  that,  to  a  large  ex- 
tent, such  object  has  been  accomplished. 
In  so  far  as  that  agreement  related  to  this 
state,  appellant,  acting  by  its  agents,  per- 
formed it  within  this  state;  and  such  per- 
formance within  the  limits  of  the  state 
constitutes  violations  of  Texas  laws  and 
renders  appellant  amenable  to  such  laws, 
although  the  agreement  between  it  and  the 
StandfU'd  Oil  Company  may  not  have  been 
made  In  this  state.  To  a  large  extent  the 
ease  rests  upon  circumstantial  evidence;  but 
we  cannot  say  that  the  jury  were  not  war- 
o  ranted  in  the  conclusions  drawn  from  it. 
I*  Hence  we  hold  that  the  verdict  is*support- 
ed  by  testimony,  and  no  error  was  com- 
mitted in  overruling  the  motion  for  a  new 
trial."     [106  S.  W.  980.] 

The  court  left  the  case  to  the  jury  upon 
a  charge  which  permitted  them  to  find 
whether  the  defendant  company,  acting 
through  its  duly  authorized  agents,  had  en- 
tered into  or  had  become  a  party  to  an 
agreement  or  understanding  with  the  Stand- 
ard Oil  Company  of  New  Jersey  on  June 
1,  1900,  to  fix  or  regulate  the  price  of  oil  in 
Texas,  and  whether  the  company  remained 
or  continued  to  be  a  party  to  such  agree- 
ment, and  carried  out  the  same  in  Texas  on 
dates  subsequent  to  June  1,  1900,  and  prior 
to  March  31,  1903,  and  whether  the  oil,  in 
reference  to  which  such  agreement  was 
made  and  carried  out  was  the  subject  of 
local,  as  distinguished  from  interstate,  com- 
merce. 

And  the  eourt  further  charged  that  if, 
within  the  time  above  stated,  the  defend- 
ant had  brought  about  or  permitted  any 
combination  or  union  of  its  capital  with 
that  of  the  Standard  Oil  Company  of  New 
Jersey,  whereby  the  price  of  such  oil  in  Tex- 
as was  found  to  be  controlled  or  limited, 
fixed  or  regulated,  or  whereby  such  price 
would  be  reasonably  calculated  to  be  fixed 
or  regulated,  or  whereby  the  trade  in  such 
oil  in  Texas  was  sought  to  be  controlled 
or  limited,  they  might  return  a  verdict  for 
the  state. 

And  the  court  charged  that  if  they  should 
find  that  the  defendant,  through  its  duly  au- 


thorised agents,  had  entered  into  a  combina- 
tion of  its  capita!  with  the  capital  of  tha 
Standard  Oil  Company  of  New  Jersey  for 
the  purpose  of  creating  in  Texas,  or  which 
tended  to  create  in  Texas,  or  carry  out  in 
Texas,  restrictions  in  the  free  pursuit  of 
selling  oil,  or  having  the  effect  of  increas- 
ing the  price  of  such  oil  in  Texas,  or  to  pre- 
vent or  lessen  competition  in  selling  the 
same  in  said  state;  and  that  the  defendant 
remained  or  was  a  party  to  and  acted  under 
such  combination,  if  such  there  was,  on 
March  31,  1903,  and  thereafter  prior  to 
April  29,  1907,  they  might  return  a  verdict 
of  guilty. 

The  jury  was  further  instructed  that,  if 
they  found  from  the  evidence  that  the  di- 
rection of  the  affairs  of  the  Standard  Oil 
Company  of  New  Jersey  and  those  of  thee 
defendant  company* were  under  the  samel* 
management  or  control  after  March  31, 
1903,  and  prior  to  April  29,  1907,  and  that 
they  were  placed  under  such  common  maa- 
agement  or  control  by  their  respectively  au- 
thorized officers,  and  if  such  management 
or  control  created  or  tended  to  create  or  to 
carry  out  restrictions  in  the  sale  of  oil  In 
Texas,  as  above  stated,  or  to  fix,  maintain, 
or  increase  the  prices  of  such  oil  in  said 
state,  or  to  prevent  or  lessen  competition 
in  the  sale  of  such  oil,  they  might  return  a 
verdict  for  the  state.  The  jury  found  each 
of  the  issues  submitted  against  the  defend- 
ant. The  court  of  civil  appeals  affirmed 
this  finding  of  fact,  and  we  must  accept  the 
same  as  established  for  the  purposes  of  this 
proceeding  in  error. 

Numerous  exceptions  were  taken  to  the 
charge  at  the  trial  and  are  the  subjects  of 
assignments  of  error  in  tha  state  court  and 
in  this  court.  We  are  concerned  with  such 
as  relate  to  the  Federal  questions  involved 
in  this  proceeding. 

In  the  eleventh  paragraph  of  the  charge 
the  court  instructed  the  jury  as  follows: 

"(11)  If  you  find  from  a  preponderance 
of  the  evidence  that  the  Standard  Oil  Com- 
pany of  New  Jersey  had,  on  March  31, 1903, 
or  on  any  date  subsequent  thereto  and  prior 
to  April  29th,  1907,  acquired  a  majority  of 
the  capital  stock  of  the  defendant  corpora- 
tion, and  thereby  effected  a  combination  of 
said  two  corporations,  and  if  you  further 
find  from  a  preponderance  of  the  evidence 
that  said  stock  was  acquired  and  combina- 
tion effected,  if  any,  with  the  purpose  and 
intention  on  the  part  of  the  managing  of- 
ficers and  directors  of  said  Standard  OO 
Company  of  New  Jersey,  of  preventing  or 
lessening  the  competition  in  the  sale  in  Tex- 
as of  the  character  and  kind  of  oil  above 
mentioned,  or  that  the  effect  of  said  combi- 
nation, if  such  there  were,  tended  to  affeot 
or  lessen  the  oMnpetition  In  the  sale  in 
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Texas  of  aald  M,  jon  win  retnm  a  Twdiet 
for  the  state,  and  say  by  yoar  verdict: 
'We,  the  Jury,  find  for  the  state  on  the  is- 
sues submitted  for  our  eonsideration  in  par- 
agraph eleven  of  the  court's  charge/  In 
tids  connection  you  are  instructed  that,  if 
^the  defendant  entered  into  a  monopoly  of 
othe  character  mentioned  in  this  paragraph 

•  of  the  charge,  each  day  between  March  30, 
1903  and  April  29th,  1907,  that  it  remained 
a  party  to  such  monopoly,  if  there  were 
any  such  days,  constituted  a  separate  viola- 
tion of  the  anti- trust  laws  of  Texas.** 

The  Judges  of  the  court  of  ciyil  appeals 
differed  in  their  views  as  to  the  correctness 
of  thito  diarge,  the  learned  justice  who  wrote 
the  opinion  holding  the  view  that  it  was  cal- 
enlated  to  mislead  the  Jury  to  the  belief  that 
they  might  oonyict  upon  this  issue  regard- 
less of  whether  the  defendant  had  any 
knowledge  of,  participated  in,  or  aided  the 
Standard  Oil  Company  in  acquiring  the 
stock  of  the  defendant  for  the  purposes 
•tated. 

But  the  court  agreed  that,  if  wrong,  this 
part  of  the  charge  afforded  no  ground  for 
rofrersal,  because  the  Jury  found  that  the 
appellant  had  violated  other  provisions  of 
the  act,  and  assessed  but  one  penalty  for 
each  day's  violation,  and  therefore  the  Judg- 
Bent  would  have  been  the  same,  and  the 
error,  if  any,  was  harmless. 

In  thus  deciding,  the  court  of  dvll  appeals 
did  not  determine  a  Federal  question,  nor 
necessarily  decide  one  adversely  to  the 
plaintiff  in  error,  controlling  in  character, 
if  it  appears  upon  this  record  that  the  ver- 
^ct  and  judgment  can  stand  upon  other 
grounds  free  from  objection,  so  far  as  Fed- 
eral rights  are  concerned. 

Much  of  the  argument  for  plaintiff  in  er- 
ror is  predicated  upon  the  contention  that 
the  acquiring  of  the  stock  of  the  Waters- 
Pieroe  Company  by  the  Standard  Oil  Com- 
pany and  the  making  of  the  agreement 
charged  were  not  shown  to  have  been  acts 
done  in  Texas.  It  is  contended  that  such 
aoqtdring  of  stock,  and  agreement,  if  any, 
were  acts  beyond  the  jurisdiction  of  the 
state.  But  an  inspection  of  the  record  dis- 
tloses  that  the  court  charged  that  no  agree- 
ment made  by  the  defendant  outside  of  the 
state  of  Texas  could  be  made  the  basis  of 
forfeiting  its  permit  to  do  business  in  the 
state,  unless  such  agreement  was  executed, 
or  attempted  to  be  executed,  in  the  state, 
by  the  diUy  authorized  agents  of  the  defend- 
!•  aat.  And,  in  the  findings  which  we  have 
S  above  quoted  as  to  the  evidence,  the  state 

*  eonrt  has* found  that  the  defendant  has 
been,  since  May  31,  1900,  a  party  to  an 
agreement  with  the  Standard  Oil  Company 
of  New  Jersey,  to  create  a  monopoly  and  to 
•ontrol  prices  and  prevent  competition  in 
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Texas,  and  that,  to  a  large  extent,  the  ob- 
ject has  been  accomplished.  These  findings 
of  facts  are  conclusive  upon  us,  and  show 
that  the  conviction  was  had  for  acts  and 
transactions  committed  and  carried  out 
within  the  state  of  Texas. 

The  argument  to  the  effect  that  the  rul- 
ings of  the  court  as  to  the  admission  of  tes- 
timony, and  upon  questions  of  general  law, 
deprived  the  defendant  of  its  property  and 
rights  without  due  process  of  law,  requires 
us  to  notice  the  limitations  upon  the  au- 
thority of  this  court  when  dealing  with  leg- 
islative acts  and  proceedings  to  enforce  the 
same  in  the  state  courts.  That  state  legis- 
latures have  the  right  to  deal  with  the  sub- 
ject-matter and  to  prevent  unlawful  com- 
binations to  prevent  competition  and  in  re- 
straint of  trade,  and  to  prohibit  and  punish 
monopolies,  is  not  open  to  question.  Na- 
tional Cotton  Oil  Co.  V.  Texas,  197  U.  8. 
115,  49  L.  ed.  689,  25  Sup.  a.  Rep.  379; 
Smiley  v.  Kansas,  196  U.  S.  447,  49  L.  ed. 
546,  25  Sup.  Ct.  Rep.  289.  Having  the  pow- 
er to  pass  laws  of  this  character,  of  course 
the  state  may  provide  for  proceedings  to 
enforce  the  same.  The  state,  keeping  with- 
in constitutional  limitations,  may  provide 
its  own  method  of  procedure  and  determine 
the  methods  and  means  by  which  such  laws 
may  be  made  effectual.  'The  limit  of  the 
full  control  which  the  state  has  in  the  pro- 
ceedings of  its  courts,  both  in  civil  and  crim- 
inal cases,  is  subject  only  to  the  qualification 
that  such  procedure  must  not  work  a  denial 
of  fundamental  rights  or  conflict  with  spe- 
cific and  applicable  provisions  of  the  Federal 
Constitution."  West  v.  Louisiana,  194  U.  S. 
258,  263,  48  L.  ed.  965,  969,  24  Sup.  Ct. 
Rep.  650;  and  see  Davis  v.  Texas,  139  U.  8. 
651,  35  L.  ed.  300,  11  Sup.  a.  Rep.  676; 
Brown  v.  New  Jersey,  175  U.  S.  172,  176, 
44  L.  ed.  119,  120,  20  Sup.  Ct.  Rep.  77;  Al- 
len V.  Georgia,  166  U.  S.  138,  140,  41  L.  ed. 
949,  950,  17  Sup.  Ct.  Rep.  525;  Re  Converse, 
137  U.  S.  624,  632,  34  L.  ed.  796,  799,  11 
Sup.  Ct.  Rep.  191 ;  and  Twining  v.  New  Jer- 
sey, 211  U.  S.  78,  53  Ia  ed.  — ,29  Sup.  Ct. 
Rep.  14,  decided  at  this  term  of  court,  where 
the  subject  is  fully  discussed,  and  previous 
cases  in  this  court  cited. 

It  is  contended  that  the  acts  in  this  case 
were  given  a  retroactive  effect,  in  violation 
of  the  Federal  Constitution.    Art.  1,  |  10.  ^ 
This  argument  is  predicated  largely  upon  o 
the  contention* that  the  conviction  in  this^ 
case  was  because  of  the  old  agreement  of 
the    former    Waters-Pierce    Oil    Company, 
made  long  before  the  passage  of  the  present 
statute,  at  a  time  when  it  was  legal,  and 
before  the  creation  of  the  defendant  com- 
pany.   But,  in  view  of  the  facts  foimd  in 
the  state  court,  to  which  we  have  already 
referred,  there  was  ground  for  conviction. 
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not  became  of  the  making  of  the  old  agree- 
Bi«Bt  for  the  diyision  of  the  territory  and 
the  euppresaion  of  competition  while  the  old 
eiMnpany  was  in  existence,  but  because  the 
aew  company  was  found  to  have  carried  out 
the  old  agreement  and  made  itself  a  party 
thereto,  and»  by  continuing  the  old  arrange- 
nent  after  the  passage  of  the  law,  had 
brought  itself  within  its  terms.  Of  a  simi- 
lar contention  this  court  said  in  United 
States  T.  Trans-Missouri  Freight  Asso.  166 
U.  S.  290,  41  L.  ed.  1007,  17  Sup.  a.  Rep. 
640: 

*lt  is  said  that  to  grant  the  injunction 
prayed  for  in  this  case  is  to  give  the  statute 
a  retroactive  effect;  that  the  contract,  at 
the  time  it  was  entered  into,  was  not  pro- 
hibited or  declared  illegal  by  the  statute, 
as  it  had  not  then  been  passed;  and  to  now 
enjoin  the  doing  of  an  act  which  was  legal 
at  the  time  it  was  done  would  be  improper. 
We  give  to  the  law  no  retroactive  effect. 
The  agreement  in  question  is  a  continuing 
one.  The  parties  to  it  adopt  certain  ma- 
chinery, and  agree  to  certain  methods  for 
the  purpose  of  establishing  and  maintaining 
in  the  future  reasonable  rates  for  transpor- 
tation. Assuming  such  action  to  have  been 
legal  at  the  time  the  agreement  was  first 
entered  into,  the  continuation  of  the  agree- 
ment, after  it  has  been  declared  to  be  ille- 
gal, becomes  a  violation  of  the  act.  The 
statute  prohibits  the  continuing  or  entering 
into  such  an  agreement  for  the  future,  and, 
if  the  agreement  be  continued,  it  then  be- 
comes a  violation  of  the  act." 

It  is  further  insisted  that  the  acts  in 
question  are  so  vague,  indefinite,  and  uncer- 
tain as  to  deprive  them  of  their  constitu- 
tionality, in  that  they  punish  by  forfeiture 
of  the  right  to  do  business,  and  the  imposi- 
tion of  penalties,  under  provisions  of  an  act 
Q  which  do  not  advise  a  citizen  or  corporation 
2  prosecuted  under  them,  of  the  nature  and 
*  character  of  the  acts  constituting  •a  viola- 
tion of  the  law.  These  objections  are  found 
in  the  words  of  the  act  of  1899,  denouncing 
contracts  and  arrangements  "reasonably  cal- 
culated" to  fix  and  regulate  the  price  of 
commodities,  etc  And,  in  the  act  of  1903, 
acts  are  prohibited  which  "tend"  to  accom- 
plish the  prohibited  results.  It  is  insisted 
that  these  laws  are  so  indefinite  that  no 
one  can  tell  what  acts  are  embraced  within 
their  provisions.  In  support  of  this  conten- 
tion it  is  argued  that  laws  of  this  nature 
ought  to  be  so  explicit  that  all  persons  sub- 
ject to  their  penalties  may  know  what  they 
can  do,  and  what  it  is  their  duty  to  avoid. 
And  reference  is  made  to  decisions  which 
have  held  that  eriminal  statutes  should  be 
■o  definite  as  to  enable  those  included  in 
its  terms  to  know  in  advance  whether  an 
act  is  criminal  or  not.   Among  others,  Tozer 


V.  United  States,  4  Inters.  Com.  Rep.  245,  52 
Fed.  917,  is  cited,  in  which  the  opinion  was 
by  Mr.  Justice  Brewer,  then  judge  of  the 
circuit  court,  in  which  it  was  held  that  the 
criminality  of  an  act  cannot  depend  upon 
whether  a  jury  may  think  it  reasonable  or 
unreasonable.  To  the  same  effect  is  Chicago 
&  N.  W.  R.  Co.  V.  Dey,  1  LJI.A.  744,  2  In- 
ters. Com.  Rep.  325,  35  Fed.  866,  also  de- 
cided by  Judge  Brewer  at  circuit.  And 
also  the  case  of  Louisville  &  N.  R.  Co.  v. 
Com.  99  Ky.  132,  33  L.RA.  209,  59  Am.  St. 
Rep.  457,  35  S.  W.  129,  is  relied  upon,  in 
which  a  railroad  was  indicted  for  charging 
more  than  a  just  and  reasonable  rate,  in 
which  it  was  held  that  the  law  was  uncon- 
stitutional, for,  under  such  an  act,  it  rests 
with  the  jury  to  say  whether  a  rate  is  rea- 
sonable, and  makes  guilt  depend  not  upon 
standards  fixed  by  law,  but  upon  what  a 
jury  might  think  as  to  the  reasonableness  of 
the  rate  in  controversy.  But  the  Texas  stat- 
utes in  question  do  not  give  the  broad  power 
to  a  court  or  jury  to  determine  the  criminal 
character  of  the  act  in  accordance  with  their 
belief  as  to  whether  it  is  reasonable  or  un- 
reasonable, as  do  the  statutes  condemned  in 
the  cases  cited. 

Take  the  act  of  1903,  which  denounces 
acts  which  "tend"  to  bring  about  the  pro- 
hibited results.  It  is  not  uncommon  in  crim- 
inal law  to  punish  not  only  a  completed  act, 
but  also  acts  which  attempt  to  bring  about 
the  prohibited  result.  In  United  States  v. 
E.  C.  Knight  Co.  15G  U.  S.  1,  39  L.  ed.  325,  ^ 
15  Sup.  Ct.  Rep.  249,  this  court  said:  h 
"Again,  all  the 'authorities  agree  that,  in* 
order  to  vitiate  a  contract  or  combination,  it 
is  not  essential  that  its  result  should  be  a 
complete  monopoly;  it  is  sufficient  if  it  real- 
ly tends  to  that  end,  and  to  deprive  the 
public  of  the  advantages  which  fiow  from 
free  competition."  This  language  was  quot- 
ed with  approval  in  Addyston  Pipe  &  Steel 
Co.  V.  United  States,  175  U.  S.  237,  44  L.  ed. 
146,  20  Sup.  Ct.  Rep.  96.  And  in  Northern 
Securities  Co.  v.  United  States,  193  U.  S. 
197,  48  L.  ed.  679,  24  Sup.  Ct.  Rep.  436, 
while  the  Sherman  act  directly  condemned 
conspiracies  and  combinations  in  restraint 
of  trade  or  monopolizing  or  attempting  to 
monopolize  the  same,  this  court  said  (page 
332): 

''That  to  vitiate  a  combination  such  bm 
the  act  of  Congress  condemns  it  need  not 
be  shown  that  the  combination  in  fact  re- 
sults, or  will  result,  in  a  total  suppression 
of  trade,  or  in  a  complete  monopoly,  but  it 
is  only  essential  to  show  that,  by  its  nec- 
essary operation,  it  tends  to  restrain  inter- 
state or  international  trade  or  commerce, 
or  tends  to  create  a  monopoly  in  such  trade 
or  oonunerce,  and  to  deprive  the  publie  of 
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th6  AdTuitsg6f  ttutt  flow  f Foni  tnt  conpeti- 

tiML* 

As  to  tho  pfarmse,  '^asonably  ealenlated," 
irhAt  does  it  indnde  less  than  aets  wliieli, 
when  fairly  oonaidered,  tend  to  aeeomplish 
the  prohibited  thing,  or  which  make  it  high- 
ly probable  that  the  given  result  will  be  ac- 
eompllshed?  Again,  speaking  of  the  Sher- 
man act,  this  conrt  said  in  Swift  &  Co.  v. 
United  States,  196  U.  S.  375,  49  L.  ed.  618, 
25  Sup.  Ct.  Rep.  276. 

'The  statute  gives  this  proceeding  against 
eombinations  in  restraint  of  commerce 
among  the  states  and  against  attempts  to 
monopolise  the  same.  Intent  is  almost  es- 
sential to  such  a  combination  and  is  essen- 
tial to  such  an  attempt.  Where  acts  are 
not  sufficient  in  themselves  to  produce  a 
result  which  the  law  seeks  to  prevent, — ^for 
instance,  the  monopoly,— -but  require  fur- 
ther acts  in  addition  to  the  mere  forces  of 
nature  to  bring  that  result  to  pass,  an  in- 
tent to  bring  it  to  pass  is  necessary  in 
order  to  produce  a  dangerous  probability 
that  it  will  happen.  Com.  v.  Peaslee,  177 
Mass.  267,  272,  69  N.  B.  66.  But,  when  that 
intent  and  the  consequent  dangerous  proba- 
S  Mlity  exist,  this  statute,  like  many  others, 
m  and  like  the  common  law*in  some  cases,  di- 
reets  itself  against  that  dangerous  probabll- 
Ky  as  well  as  against  the  completed  re- 
mit." 

It  is  true  that  the  decisions  quoted  are  in 
civil  cases  involving  contracts  and  arrange- 
ments held  invalid  when  attacked  in  pro- 
ceedings in  equity,  and  did  not  involve  pen- 
alties such  as  were  imposed  in  the  case  now 
imder  consideration. 

And  it  is  to  be  remembered  that  we  are 
dealing  with  an  act  of  the  legislature,  sus- 
tained in  courts  of  the  state,  with  reference 
to  its  validity  in  view  of  the  prohibitions 
of  the  Federal  Constitution  against  depriva- 
tion by  state  action  of  liberty  or  property 
without  due  process  of  law.  In  this  case 
the  defendant  has  had  a  trial  in  a  court  of 
Justice  duly  established  under  the  laws  of 
the  state;  the  question  of  its  liability  has 
been  submitted  to  a  jury.  The  judgment 
has  been  reviewed  in  an  appellate  court,  and 
the  correctness  of  the  findings  of  fact  and 
rulings  of  law  in  the  lower  court  affirmed. 
We  are  not  prepared  to  say  that  there  was 
a  deprivation  of  due  process  of  law  because 
the  statute  permitted,  and  the  court 
charged,  that  there  might  be  a  conviction 
not  only  for  acts  whidi  accomplished  the 
prohibited  result,  but  also  for  those  which 
tend  or  are  reasonably  calculated  to  bring 
about  the  things  forbidden. 

Again,  it  is  contended  that  the  fines  im- 
posed are  so  excessive  as  to  constitute  a 
taking  of  the  defendant's  property  without 
dx»  process  of  law.    It  is  not  contended  in 


this  eonnectioB  that  tSie  prohibition  of  the 
8th  Amendment  to  the  Federal  Constitution 
against  excessive  fines  operates  to  control 
the  legislation  of  the  states.  The  fixing  of 
punishment  for  crime  or  penalties  for  un- 
lawful acts  against  its  laws  is  within  the 
police  power  of  the  state.  We  can  only 
interfere  with  such  legislation  and  judicial 
action  of  the  states  enforcing  it  if  the  fines 
imposed  are  so  grossly  excessive  as  to 
amount  to  a  deprivation  of  property  with- 
out due  process  of  law.  Coffey  v.  Harlan 
County,  204  U.  S.  669,  61  L.  ed.  666,  27  Sup. 
Ct.  Rep.  306. 

The  business  carried  on  by  the  defendant 
corporation  in  Texas  was  very  extensive  and 
highly  profitable,  as  the  record  discloses,  et 
The  property  of  the  defendant  amounted  to  j 
more*than  forty  millions  of  dollars,  as  tes-* 
tified  by  its  president.  Its  dividends  had 
been  as  high  as  700  per  cent  per  annum.  It 
was  the  theory  of  the  state,  sustained  by 
the  verdict  and  judgment,  that  the  former 
course  of  business  was  continued,  notwith- 
standing the  judgment  of  ouster  in  the  for- 
mer case.  Within  the  bounds  of  the  statute 
the  penalties  were  left  to  the  discretion  of 
the  jury  trying  the  case.  While  the  penal- 
ties imposed  are  large,  they  are  within  the 
terms  of  the  statute.  Under  the  act  of  1899 
the  jury  imposed  a  penalty  at  the  rate  of 
$1,600  a  day;  under  the  act  of  1903  at  the 
rate  of  $60  per  day.  Assuming  for  this 
purpose  that  the  defendant  was  guilty  of  a 
violation  of  the  laws  over  a  period  of  years, 
and  in  transacting  business  upon  so  large  a 
scale,  as  shown  in  this  case,  we  are  not 
prepared  to  say,  after  confirmation  of  the 
verdict  and  judgment  in  courts  of  the  state, 
that  there  was  want  of  due  process  of  law 
in  the  penalties  assessed. 

Remembering,  as  we  have  had  frequent 
occasion  to  say,  that  our  province  in  this 
case  ii  limited  to  an  examination  of  ob- 
jections arising  under  the  Federal  Consti- 
tution, we  are  imable  to  find  in  this  record 
any  ground  for  reversing  the  judgment  of 
the  state  court. 

Affirmed. 


(212  V.  B.  112) 
WATERS-PIERCB  OIL  COMPANY,  PlflT. 
in  Err., 

V. 

STATE  OF  TEXAS. 

CouBTS  (8  396*)— Bebob  to  State  Cotjbt— 

OuEsnoNS  Reviewable. 

1.  The  assignment  of  errors  in  the  Fed- 
eral Supreme  Court  cannot  raise  a  Federal 
question  reviewable  on  writ  of  error  to  a 
state  court,  but  such  review  is  confined  to 
the  assignments  of  error  made  and  passed 
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upon  In  €h«  JndgmMit  bronglit  up  for  re- 

[Bd.  Note.— For  other  cases,  see  Courts,  Centr 
Dig.  fi  1080;    Dec.  Dig.  S  396.*] 

OouBTB  (f  891*)— Ebbor  to  State  Coubjt— 

Federal  Question— Decision  on  Non- 

Fedebal  Ground. 

2.  The  Federal  Supreme  Court  will  not 
reriew  a  judgment  of  a  state  court  where 
the  latter  has  decided  the  case  upon  an  in- 
dependent ground  not  within  the  Federal 
objections  taken,  and  that  ground  is  suffi- 
oient  to  maintain  the  judgment. 

naSd.  Note.— For  other  cases,  see  Courts,  Cent. 
Dfg.   5  1092;    Dec.  Dig.  §  391.*] 

Courts  {§  394*)— Error  to  State  Court— 

Federal  Ote-^tion. 

8.  The  contention  that  a  state  court,  in 
appointing  a  receiver  of  a  foreign  corpora- 
tion convicted  of  violating  state  anti-trust 
laws,  upon  the  testimony  already  heard  and 
the  conviction  already  had,  deprived  the 
corporation  of  rights  under  U.  S.  Const., 
14th  Amend.,  does  not  present  a  substan- 
tial Federal  question  which  will  sustain  a 
writ  of  error  from  the  Federal  Supreme 
Court  to  the  state  court 

[Bd.  Note.— For  other  cases,  see  Courts,  D6& 
Dig.  S  394,*] 

Courts  (§  304*)- Error  to  State  Court>- 

Federal  Question. 

4.  The  time  or  manner  in  which  a  state 
court  sees  fit  to  approve  the  bond  of  a  re- 
ceiver of  the  proper^  of  a  corporation  con- 
victed of  violating  the  state  anti-trust  laws 
presents  no  substantial  Federal  question 
under  U.  8.  Const,  14th  Amend.,  which  will 
sustain  a  writ  of  error  from  the  Federal 
Supreme  Court  to  the  state  court 

[Bd.  Note^— For  other  cases,  see  Courts,  Daa 
Dig.  S  894.*] 

Courts  (§  390*)— Error  to  State  Court- 
Federal  Question  —  When  Kaised  in 
Time. 

6.  An  attempt  to  assign  new  orrors  in  a 
petition  for  rehoaring  in  a  state  court  which 
IS  overruled  without  an  opinion  passing  on 
Federal  questions  cannot  avail  to  import 
such  questions  into  the  record,  so  as  to 
sustain  a  writ  of  error  from  the  Federal 
Supreme  Court  to  the  state  court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec 
Dig.  S  396.*] 

[No.  360.] 

Argued  October  30,  November  2,  3,   1908, 
Decided  January  18,  1909. 

IN  ERROR  to  the  Court  of  Civil  Appeals 
for  the  Third  Supreme  Judicial  District 
of  the  State  of  Texas  to  review  a  judgment 
which  affirmed  an  order  of  the  District 
Court  of  Travis  County,  in  that  state,  ap- 
pointing a  receiver  of  the  property  and  busi* 
ness  of  a  foreign  corporation  convicted  of 
violating  the  state  anti-trust  laws.  Dis- 
missed for  want  of  jurisdiction. 

See  same  case  below  (Tex.  Civ.  App.)  100 
a  W.  851. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Moorfleld  Storey,  E.  B.  Per- 
kins, H.  8.  Priest,  J.  L.  Thomdike,  and 
J.  D.  Johnson  for  plaintiff  in  error. 


Messrs.  G.  W.  Allen,  R.  L.  Batts,  Rob- 
art  Vaaoe  DaTidaon,  Jewel  P.  Lightfoot, 
John  W.  Brady,  T.  W.  Gregory,  and  Meaara. 
Allen  Sl  Hart  for  defendant  in  error.  ^t 

•Mr.  Justice  Day  deliveiad  the  opinion  el* 
the  court: 

This  case  was  argued  and  submitted  with 
Waters-Pierce  Oil  Company,  plaintiff  in  er- 
ror, a^inst  the  state  of  Texas,  just  decided. 
No.  350.  [211  U.  S.  86,  53  L.  Ed.  — ,29 
Sup.  Ct  Rep.  220.]  It  is  brought  here  to  re- 
view the  action  of  the  court  of  civil  appeals 
of  Texas,  affirming  an  order  of  the  district 
court  of  Travis  county,  appointing  a  receiver 
to  take  charge  of  the  property  and  business  of 
the  Waters-Pierce  Oil  Company.  In  view  of 
the  statement  made  in  No.  359  it  is  unneces- 
sary to  repeat  the  facts  leading  up  to  the 
judgment  in  this  case.  On  the  same  day  that 
the  judgment  was  rendered  in  the  former  case 
the  state  of  Texas,  acting  through  its  attor- 
ney general  and  the  county  attorney  of^ 
Travis  county,  filed  in  the  district  court  of  ^ 
Travis  county  an  application  for  the*ap-* 
pointment  of  a  receiver,  reciting  the  judg- 
ment rendered  in  the  earlier  case,  averring 
that  a  suit  was  pending  in  Missouri  for  the 
forfeiture  of  the  charter  of  the  Waters -Pierce 
Oil  Company;  that  a  master  had  been  ap- 
pointed in  that  case  by  the  supreme  court  of 
the  state  wherein  the  action  was  pending; 
that  he  had  reported  in  favor  of  dissolving 
the  corporation,  which  recommendation  had 
the  force  and  effect  of  a  judgment  forfeiting 
the  charter  of  said  company,  and  it  was  al- 
leged that  the  penalties  recovered  in  that 
case  could  not  be  collected  outside  of  the 
state  of  Texas;  that  the  property  of  the  de- 
fendant within  the  state  of  Texas  was  inade- 
quate to  pay  the  judgment;  that  the  great 
bulk  of  the  property  situated  in  the  state, 
subject  to  the  payment  of  the  judgment,  con- 
sisted of  accounts,  cars,  money  on  hand,  and 
other  property,  easily  movable,  and  that,  if 
the  same  wsls  carried  beyond  the  limits  of 
the  state,  the  judgment  could  not  be  collect- 
ed. It  was  averred  that,  under  and  by  vir- 
tue of  an  act  of  the  state  of  Texas,  passed 
April  11,  1907,  the  state  has  a  lien  upon  all 
said  property  to  secure  the  payment  of  the 
above-mentioned  judgment. 

A  receiver  was  asked  for  to  take  charge  of 
the  property  and  assets  of  every  kind  be- 
longing to  the  defendant  and  situated  in  the 
state  of  Texas.  And  the  state  also  asked  for 
a  writ  of  injunction,  prohibiting  the  re- 
moval from  the  state  of  Texas  of  any  of  the 
property  of  the  defendant.  On  the  same 
day  the  court  granted  the  temporary  injxme- 
tion  as  prayed  for,  and  set  the  application 
for  a  receiver  for  hearing  on  June  8,  1907. 

On  the  7th  of  June,  the  defendant's  mo- 
tion for  a  new  trial  in  the  principal  case 
having  been  overruled,  the  defendant  gave 
notice  of  appeal  to  the  court  of  civil  aj^ 
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peals  of  TezM,  and  tendered  a  rapenedeas 
bond  in  the  ram  of  $3,276,000,  which  bond 
was  not  accepted.  On  Jnne  10,  1007,  the 
court  reached  the  conclusion  that  a  recelTcr 
should  be  appointed,  and  continued  the  tem- 
porary injunction  in  force,  from  which  ac- 
tion the  defendant  gave  notice  of  its  inten- 
tion to  appeal  to  the  civil  court  of  appeals. 
^  At  the  time  of  the  making  of  this  order  the 
H  Judge  of  the  court  announced  his  determina- 

•  tion  to  appoint*  Robert  J.  Eckhardt  re- 
eeiver,  and  postponed  the  hearing  until 
June  18,  1007,  to  hear  objections  to  the 
appointment,  and  on  that  date  the  court 
made  its  order  appointing  Eckhardt  re- 
eeirer  fixing  the  bond  in  the  sum  of 
$250,000.  On  June  10,  1007,  Eckhardt  filed 
his  bond,  which  was  approved,  and  he  quali- 
fied as  reoeiver,  and,  after  the  appointment 
of  a  receiver  and  the  approval  of  his  bond, 
as  aforesaid,  a  supersedeas  bond  in  the  sum 
of  $100,000,  for  appeal  from  the  order  ap- 
pointing a  receiver,  was  approved.  On  June 
15,  1907,  the  motion  for  new  trial  being 
OFerruled  in  the  main  case,  the  Waters- 
Fierce  Oil  Company  appealed  and  gave  a 
bond,  which  was  approved  by  the  clerk. 

On  the  appeal  of  the  present  case,  involv- 
ing the  receivership,  to  the  civil  court  of  ap- 
peals  of  Texas,  an  application  was  made  for 
an  injunction  restraining  a  receiver  who 
had  been  appointed  by  the  circuit  court  of 
the  United  States  for  the  eastern  district  of 
Texas,  upon  which  application  the  court  de- 
elined  to  make  any  order  interfering  with 
the  Federal  receiver,  but  ordered  its  receiver 
to  appear  in  conjunction  with  the  attorneys 
of  the  state  of  Texas  in  the  circuit  court  of 
the  United  States,  and  there  urge  and  in- 
sist upon  the  rights  of  the  state  courts  to 
prior  jurisdiction.    103  8.  W.  836. 

The  right  to  the  Federal  receiverethip  Is  in- 
volved in  No.  224  of  this  term  [212  U.  S.  118, 
68  L.  ed.  — ,  29  Sup.  Ct.  Rep.  230],  here- 
tofore areued  and  submitted  to  this  court 

On  October  23,  1907,  the  appeal  of  the 
Waters- Pierce  Oil  Company  from  the  order 
appointing  a  receiver  came  on  for  hearing 
in  the  court  of  civil  appeals.  The  judg- 
ment of  the  district  court  was  affirmed.  105 
B.  W.  861.  Subsequently  the  supreme  court 
of  Texas  refused  a  writ  of  error  to  that 
Judgment.  The  present  proceeding  in  this 
court  seeks  a  reversal  of  the  judgment  of 
the  court. of  civil  appeals  of  Texas,  affirm- 
ing the  order  in  the  district  court,  appoint- 
ing the  receiver. 

It  is  well  settled  in  this  court  that  a  re- 
view of  the  judgment  of  a  state  court  is 
confined  to  the  assignments  of  error  made 
and  passed  upon  in  the  judgment  of  the 
^  state  court  brought  here  for  review.     The 
v<  assignment  of  errors  in  this  court  cannot 

•  bring  into* the  record  any  new  matter  for 


our  consideration.  Harding  ▼•  Illinois,  IW 
U.  S.  78,  49  L.  ed.  S94,  26  Sup.  Gt  Rep. 
176. 

Looking  to  the  assignments  of  error  in 
the  court  of  civil  appeals,  we  find  that  the 
first  one  to  mention  the  Federal  Constitu* 
tion  is  No.  9,  in  which  the  constitutionality 
of  the  act  of  the  state  of  Texas,  approved 
April  11,  1907,  is  challenged,  and  that  act 
is  alleged  to  be  void  because  in  violation  of 
§  10  of  article  2  of  the  Constitution  of  the 
United  States,  which  denies  to  any  state 
the  right  to  pass  00  post  facto  laws. 

The  tenth  assignment  assails  the  same 
act,  because  in  violation  of  S  1  of  the  14tb 
Amendment  of  the  Federal  Constitution. 
Assignment  12  is  likewise  based  upon  objeo> 
tions  to  the  act  of  April  11,  1907.  The 
amended  assignments  of  error  contain  addi- 
tional assignments;  numbers  15  and  10, 
likewise,  are  also  leveled  at  the  act  of  April 
11,  1007. 

The  act  of  April  11,  1007,  undertakes,  in 
S  1  thereof,  to  give  a  lien  upon  the  prop- 
erty of  any  corporation  within  the  state, 
or  on  any  corporation  created  by  the  laws 
of  the  state,  or  any  foreign  corporation  au- 
thorized to  do  business  within  the  state, 
which  shall  violate  the  anti^trust  laws  of 
the  state,  for  fines  and  penalties,  with  costs 
of  suit  recovered  in  rach  cases,  and  gives  the 
like  lien  for  the  recovery  of  such  fines  and 
penalties  where  any  such  law  had  been 
theretofore  violated,  or  should  be  violated 
before  the  taking  effect  of  the  act,  and  pro- 
vides for  the  appointment  of  a  receiver  in 
such  cases. 

When  we  examine  the  opinion  of  the 
court  of  civil  appeals  we  find  that  it  sus- 
tained the  proceeding  for  the  appointment 
of  a  receiver,  not  only  under  the  act  of 
April  11,  1907,  but,  as  well,  by  virtue  of 
subdivision  3  of  article  1465  of  Sayles's 
Civil  Statutes  for  Texas,  passed  originally 
in  1887,  which  subdivision  provides  that  a 
receiver  may  be  appointed  where  a  corpo- 
ration has  been  dissolved,  or  is  insolvent, 
or  in  imminent  danger  of  insolvency,  or  has 
forfeited  its  corporate  rights. 

It  is  well  settled  in  this  court  that  where 
a  state  court  decides  a  case  upon  an  inde- 
pendent ground  not  within  the  Federal  ob- 
jections taken,  and  that  ground  is  sufficient  {4 
to  maintain  the* judgment,  this  court  will  Jf 
not  review  the  case.  Leathe  v.  Thomas,  207 
U.  S.  03,  52  L.  ed.  118,  28  Sup.  Ct  Rep.  30; 
Eustis  V.  Bolles,  150  U.  S.  361,  37  L.  ed. 
1111,  14  Sup.  Ct.  Rep.  131;  Giles  v.  Teas- 
ley,  193  U.  S.  146,  48  L.  ed.  665,  24  Sup. 
Ct.  Rep.  359. 

The  only  other  assignments  of  error 
which  mention  the  Federal  Constitution  are 
numbers  13  and  14,  which  are  as  follows: 

*'18.  The  court  erred  in  appointing  the 
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■aid  rtceiyer  without  any  evidence  being 
introduced  before  it,  at  the  time  said  ap- 
pointment waa  made,  to  show  that  defend- 
ant did  not  intend  to  change  its  status  and 
methods  of  doing  business  so  as  to  conform 
to  the  laws  of  the  state  of  Texas,  and  with- 
out evidence  affirmatively  showing  that  de- 
fendant could  not  make  use  of  its  property 
and  carry  on  its  business  in  accordance  with 
law,  and  in  holding  that  the  court  was 
authorized  to  so  appoint  a  receiver  for  de- 
fendant's property  in  the  state  of  Texas, 
and  deprive  defendant  of  the  instrumentali- 
ties by  which  it  had  been  convicted  of  vio- 
lating the  laws  of  said  state,  based  upon  its 
l«0t  conduct  and  the  said  judgment  of 
conviction  rendered  against  it  on  June  1, 
1907. 

^'Wherefore,  defendant  says  that  the  said 
ftotion  of  the  court  was  unauthorized  and  in 
violation  of  §  1  of  the  14th  Amendment  to 
the  Constitution  of  the  United  States,  and 
has  the  effect  of  depriving  defendant  of  its 
property  without  due  process  of  law  and  in 
denying  to  it  the  equal  protection  of  the 
laws* 

•*U.  The  court  erred  in  disregarding  the 
supersedeas  bond  filed  by  the  defendant  in 
connection  with  its  appeal  from  the  main 
Judgment  recovered  against  it  on  June  1, 
W07,  and  in  requiring  defendant  to  file  the 
additional  bond  in  the  sum  of  $100,000  to 
supersede  the  order  appointing  the  said  re- 
oeiver  and  to  avoid  having  to  surrend- 
er its  property  to  said  receiver  by  rea- 
son of  said  appointment,  and  this  ac- 
tion on  the  part  of  the  court  waa  with- 
4Hit  lawful  warrant  and  in  violation  of 
I  I  of  the  14th  Amendment  to  the  Constitu- 
tion of  the  United  States,  in  that  the  effect 
of  such  action  by  the  court  was  to  deprive 
Sthe  defendant  of  its  property  without  due 
I^  process  of  law  and  to  deny  to  it  the  equal 
protection  of  the  law." 

We  are  of  opinion  that  neither  of  these 
assignments  presents  substantial  questions 
of  a  Federal  character.  The  practice  of  the 
state  courts  in  acting  upon  matters  within 
their  jurisdiction  is  left  for  the  states  and 
their  courts  administering  their  laws  to  de- 
termine, and,  if  the  court  saw  fit  to  act  upon 
the  testimony  already  heard  and  the  con- 
viction already  had  of  the  violation  of  the 
anti-trust  laws  of  the  state,  there  is 
nothing  in  the  Federal  Constitution  which 
prevents  it  from  so  doing.  Nor  does  the 
time  or  manner  in  which  the  state  court 
saw  fit  to  approve  the  receiver's  bond  pre- 
sent any  question  under  the  14th  Amend- 
ment. See  the  cases  cited  in  No.  859,  212 
U.  S.  86,  53  L.  ed.  — ,29  Sup.  Ct  Rep.  220. 
The  attempt  to  assign  new  errors  in  the  pe- 
tition for  rehearing,  which  was  overruled 
without  an  opinion  passing  on  Federal  ques- 
tions, cannot  avail.    McCorquodale  v.  Texas 


Oct.  Tb»u. 


[211  U.  S.  432.  53  L.  ed.  — ,29  Sup.  Ct. 
Rep.  146],  decided  at  this  term  of  this  court, 
and  previous  cases  therein  cited.  We  are 
therefore  of  the  opinion  that  no  substantial 
Federal  question  is  presented  in  this  case, 
and  the  writ  of  error  must  be  dismissed. 
The  writ  of  error  is  dismissed. 


(212  U.  S.  118) 
BRADLEY    W.    PALMER    and    H.    Clay 
Pierce,  Petitioners, 

V. 

STATE  OF  TEXAS  and  Robert  J.  Eck- 
hardt.  Receiver  of  the  Waters-Pierce  Oil 
Company. 

OoTTRTS  (f  492*)— Conflict  of  Jubisdic- 
TioN— Custody  of  the  Res. 

1.  Jurisdiction  of  a  state  court  of  the 
property  of  a  foreign  corporation  attaches 
so  as  to  prevent  interference  on  the  part  of 
a  Federal  court  when  a  receiver  of  the  prop- 
erty of  such  corporation  has  been  nppointed, 
the  judicial  process  served,  and  the  receiver 
duly  Qualified,  although  such  receiver  has 
not  tucen  actual  possession  of  the  property. 

[Bd.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  5  492.*] 

CouBTS  (§  500*)— Conflict  of  Jubisdic- 
TiON— Custody  of  tiie  Res. 

2.  The  jurisdiction  of  a  state  court  over 
the  reg,  acquired  by  the  appointment  and 
qualification  of  a  receiver  of  the  property 
of  a  foreign  corporation,  is  not  lost,  so  as 
to  permit  interference  on  the  part  of  a  Fed- 
eral court,  because  of  an  app^l  with  super- 
sedeas from  the  order  appointing  the  re- 
ceiver, where  the  state  courts  hold  that  the 
effect  of  the  appeal  and  supersedeas  bond 
is  merely  to  stispend  the  order  appointing 
the  receiver  pending  the  determination  of 
the  appeaL 

nOd.  Note.— For  other  eases,  see  Courts.  Dec. 
Dig.  5  600.*] 
CouBTB  (8  500*)— Conflict  of  Jueisdic- 

tion— Receivebship. 

3.  The  possible  danger  of  prosecutions  and 
interference  pending  an  appeal  with  super- 
sedeas from  an  order  of  a  state  court  ap- 
pointing a  receiver  of  the  property  of  a 
foreign  corporation  whose  permit  to  do 
business  in  the  state  has  been  forfeited  for 
violating  the  state  anti-trust  laws  will  not 
justify  a  Federal  court  in  interfering  with 
the  state  court's  custody  of  the  reSy  acquired 
by  the  appointment  and  qualification  of  the 
receiver. 

[Bd.  Note.— For  other  eases,  see  Courts,  Dee. 
Dig.  S  600.*] 

COBPOBATIONS  (f  684*)— FOBEIGN  COBPO- 
BATION  RECEIVEBB— INTBBFKBBHCB  WITH 
INTEBBTATS  BUSINESS. 

4.  The  appointment  by  a  state  court  of  a 
receiver  of  the  property  of  a  foreign  cor* 
poration  whose  permit  to  do  business  in  tha 
state  has  been  adjudged  forfeited  for  viola- 
tion of  the  state  an ti -trust  laws  is  not  in- 
valid because  the  judgment  of  forfeiture 
expressly  permits  the  corporation  to  con- 
tinue its  interstate  business,  where  the 
state  court  rested  its  order  appointing  the 
receiver  not  solely  upon  the  act  of  April 
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11,  1907,  making  special  proTisions  for  car- 
rying out  judgments  under  the  anti-trust 
laws,  but  also  upon  a  statute  in  force  be- 
fore the  permit  to  do  business  within  the 
state  was  granted,  empowering  the  courts 
to  appoint  a  receiver  of  the  property  of  a 
corporation  which  is  insolvent  or  has  for- 
feited its  corporate  rights. 

[Ed.  Note.— For  other  cases,  see  Oorporatlona, 
Dec  Dig.  t  684.*]  *^ 

Receivebs  rt  154»)— Costs— Who  Liable. 

6.  Costs  of  the  receivership  should  not  be 
assessed  against  the  complainant  on  revers- 
ing the  order  appointing  the  receiver,  where 
the  receivership  has  gone  on  pending  the 
appeal,  but  such  costs  should  be  paid  out  of 
the  fund  realized  in  court. 

[Ed.  Note.— For  other  cases,  see  Receivers. 
Dec.  Dig.  S  154.*] 

[No.  224.] 

Argued  April  8,  9,  1908.    Decided  January 
18,  1909. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Fifth  Circuit  to  review  a  decree  which  re- 
versed an  order  of  the  Circuit  Court  for  the 
Eastern  District  of  Texas,  appointing  a  re- 
ceiver of  the  property  of  a  foreign  corpora- 
tion, and  remanded  the  cause  with  direc- 
tions to  discharge  the  receiver  and  to  tax 
the  costs  of  the  receivership  against  the 
complainant.  Modified  by  directing  the 
eosts  to  be  paid  out  of  the  fund  realized  in 
eourt,  and,  as  modified,  affirmed. 

See  same  case  below,  168  Fed.  706. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Moorfield  Storey,  B.  B.  Per- 
king, J.  L.  Thomdilce,  and  J.  D.  Johnson 
for  petitioners. 

Messrs.  T.  W.  Gregory,  O.  W.  Allen, 
Robert  Vance  Davidson,  Jewel  P.  Light- 
foot,  John  W.  Brady,  and  Messrs.  Gregory 
k  Batts,  Allen  ft  Hart,  and  D.  W.  ft  D.  H. 
Doom  for  respondents. 
« 

•     *Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

This  case  grows  out  of  the  proceedings  in 
the  state  of  Texas  to  forfeit  the  permit 
of  the  Waters-Pierce  Oil  Company  to  do 
business  in  that  state,  and  the  subsequent 
proceedings  for  the  appointment  of  a  re- 
ceiver of  the  property  of  the  company  in  the 
state  court,  just  decided,  cases  Nos.  359  and 
800,  212  U.  S.  86,  112,  53  L.  ed.  — ,  29  Snp. 
Ct.  Rep.  220,  227.  It  is  unnecessary,  in  view 
of  the  recital  of  the  facts  contained  in  those 
cases,  to  repeat  herein  what  is  there  said  in 
this  connection. 

On  the  19th  day  of  June,  1907,  after  the 
appointment  of  a  receiver  in  the  state  case 
and  the  acceptance  and  approval  of  his  bond, 
an  appeal  was  taken  from  the  district  court 
of  Travis  county  to  the  court  of  civil  ap- 
i  of  Texas,  and  bond  given  to  supersede 


the  receivership.  Immediatdy  thereafter, 
and  upon  the  same  day,  a  bill  was  filed  b/ 
Bradley  W.  Palmer,  one  of  the  petitioners 
herein,  against  the  Waters-Pierce  Oil  Com- 
pany, in  the  circuit  court  of  the  United 
States  for  the  eastern  district  of  Texas, 
praying  for  the  appointment  of  a  receiver 
for  the  Waters-Pierce  Company.  Palmer 
filed  the  bill  as  a  stockholder  in  the  com- 
pany. The  bill  is  quite  lengthy  and  recited 
the  proceedings  in  the  district  court  of 
Travis  county,  Texas,  stated  in  cases  Nos. 
359  and  369,  212  U.  S.  86,  112,  53  L.  ed.  — , 
29  Sup.  Ct  Rep.  220,  227,  recites  the  appeal 
from  the  order  appointing  a  receiver,  to 
the  court  of  civil  appeals,  also  the  ap- 
peal from  the  judgment  terminating  the 
right  to  do  business  in  Texas,  and  for  the 
recovery  of  penalties. 

The  prayer  of  the  bill  is  for  the  appoint- 
ment of  a  receiver  to  take  possession  of 
the  property  belonging  to  the  company  in 
Texas,  that  the  business  of  the  company  S 
might  be  wound  up,* and  its  property  sold,* 
that  the  receiver  be  authorized  to  operate 
and  manage  the  property,  etc 

On  the  same  day  the  Waters-Pierce  Oil 
Company  waived  the  service  of  subpoena, 
confessed  the  averments  of  the  bill,  and  the 
circuit  court  appointed  Chester  B.  Dorches- 
ter receiver. 

On  the  same  day  H.  C.  Pierce  intervened, 
and,  repeating  the  allegations  of  the  orig- 
inal bill,  prayed  the  same  relief.  On  June 
20,  1907,  Dorchester  qualified  and  gave  bond 
as  receiver,  and  was  put  in  possession  of  the 
property. 

The  cases  involved  in  Nos.  359  and  860, 
212  U.  S.  86,  112,  58  L.  ed.  — ,  29  Sup.  Ot. 
Rep.  220,  227,  having  been  appealed  to  the 
court  of  civil  appeals,  Robert  J.  Eckhardt, 
the  state  receiver  appointed  in  the  district 
court  of  Travis  county,  applied  in  the  court 
of  civil  appeals  for  an  order  to  obtain  pos- 
session of  the  property  which  had  been  plac- 
ed in  the  hands  of  the  Federal  receiver. 

The  court  of  dvil  appeals  on  June  28, 
1907,  handed  down  an  opinion  (103  S.  W. 
836  in  which  it  declined  to  make  an  or- 
der directing  the  receiver  in  the  Federal 
court  to  surrender  possession,  but  did  di- 
rect its  receiver,  in  conjunction  with  the 
law  officers  of  the  state  of  Texas,  to  ap- 
pear before  the  circuit  court  of  the  United 
States  for  the  eastern  district  of  Texas,  and 
to  there  urge  the  rights  of  the  state  and  the 
prior  jurisdiction  of  its  courts  over  the  propo 
erty  in  question,  and  to  ask  for  such  orders, 
decrees,  and  judgments  as  might  be  proper 
and  necessary  to  protect  that  jurisdiction. 

Thereafter,  on  July  1,  1907,  the  state  of 
Texas,  through  its  officers  and  Eckhardt  as 
receiver,  applied  to  the  circuit  court  of  the 
United  States,  and  prayed  it  to  set  aside 
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•at  aural  Ki  order  appoliitliig  a  Faderalj^aii  appeal  from  inch  order,  and  the  givmgl* 

of  the  seeurit/  required  hy  the  oourt,  had 
the  effeet  of  returning  the  property  to  the 
owner,  and  to  make  the  order  appointing 
the  receiver  inoperatiTe.  It  appears  to 
me,*  says  the  learned  jndge,  ''that  they 
[the  Texas  cases]  announce  the  doctrine 
that  the  powers  of  the  receiver  cease,  and 
that  the  adverse  party  takes  the  security 
which  the  law  furnishes,  and  the  defendant 
takes  his  property,  with  the  right  to  use, 
centred,  and  dispose  of  the  same."  158  Fed. 
717. 

The  circuit  court  of  appeals  in  this  case, 
after  reviewing  the  Texas  cases,  reached  a 
different  conclusion,  and  held  that  the  rul- 
ings of  the  supreme  court  of  Texas  showed 
that  the  appeal  and  the  giving  of  the  hond 
had  only  the  effect  of  suspending  the  order 
appointing  the  receiver,  and  that  the  court 
had  not  lost  jurisdiction  over  the  property 
by  the  bond  given  to  supersede  the  order 
made. 

If  the  oourts  of  Texas  had  acquired  juris- 
diction over  this  property,  and  the  sub- 
sequent procedure  amounted  to  simply  sus- 
pending the  order  appointing  the  receiver, 
then  we  are  of  opinion  that  the  Federal 
court  had  no  right  to  intervene.  If  it  is 
established  that  the  state  court  had  ao- 
quired  jurisdiction  over  this  property  before 
the  application  in  the  Federal  court  was 
made,  the  oourt  of  the  state  had  the  right 
to  determine  for  itself,  while  continuing  to 
lawfully  exercise  its  prior  jurisdiction,  how 
far  it  would  permit  any  other  court  to  in- 
terfere with  such  possession  and  jurisdic- 
tion. People's  Bank  v.  Calhoun  (People's 
Bank  v.  Winslow)  102  U.  S.  258,  261,  26  L. 
ed.  101,  102. 

As  already  stated,  after  the  case  reached 
the  court  of  civil  appeals  of  Texas  an  ap- 
plication was  made  for  relief  against  the 
receiver  appointed  by  the  United  States  dr- 
cuit  court,  and  to  obtain  possession  of  the 
property.     That  court  maintained   (103  S. 
W.  836)  that  the  state  court  had  acquired 
jurisdiction  over  the  property;  that  the  ef- 
fect of  the  appeal  was  simply  to  suspend 
the  order  appointing  the  receiver;  and  that 
the   appellate   court   still   had   jurisdiction  (, 
over  the  res  the  same  as  the  trial  court  had;  f^ 
and  the  court  cited  the  decisions*of  the  su-  * 
preme  court  of  Texas  which  seem  to  sup- 
port that  view. 

The  court  of  civil  appeals  subsequently 
affirmed  the  order  appointing  the  receiver, 
holding  that  the  proceeding  was  authorized 
under  the  act  of  April  11,  1907,  and  the 
general  statutes  of  Texas,  authorizing  tha 
appointment  of  a  receiver  where  a  corpo- 
ration had  forfeited  its  corporate  rights. 
cnit  judge,  the  court  of  last  resort  of  the  j  Sayles's  (Div.  Stat.  (Tex.)  art.  1465. 
•tata  of  Texas  had  established  the  rule  that       Upon  application  to  the  supreme  oourt  of 


On  July  15  tbe  dreuit  oourt  re- 
fused to  grant  the  prayer  of  the  state  of 
Texas  and  the  state  receiver.  The  state  of 
Texas  and  Eckhardt  as  receiver  took  an  ap- 
peal from  the  order  of  June  19,  1907,  ap- 
pointing the  Federal  receiver,  and  from  the 
order  of  July  15,  1907,  refusing  to  vacate 
the  order  appointing  Dorchester  receiver. 
Thereupon  the  matter  came  on  for  hearing 
^in  the  dreuit  court  of  appeals,  and  that 
ej  court,  holding  that  the  state  court  had  first 
«  aoquired*jurisdiction  in  the  matter,  reversed 
and  vacated  the  order  of  the  circuit  court 
appointing  a  receiver,  and  remanded  the  case 
to  the  dreuit  oourt,  with  directions  to  dis- 
charge the  recdver,  and  to  tax  all  the  costs 
of  the  receivership  against  the  complainant. 
158  Fed.  705. 

If  the  state  court  had  acquired  jurisdic- 
tion over  the  property  by  the  proceedings 
for  the  appointment  of  its  receiver,  and  had 
not  lost  the  same  by  the  subsequent  pro- 
ceedings, then,  upon  well-settled  prindples, 
often  recognized  and  enforced  in  this  court, 
there  should  be  no  interference  with  the 
•etkm  of  the  state  courts  while  thus  exer- 
dsing  its  authorized  jurisdiction.  The  Fed- 
eral and  state  courts  exerdse  jurisdiction 
within  the  same  territory,  derived  from  and 
controlled  by  separate  and  distinct  author- 
ity, and  are  therefore  required,  upon  every 
prindple  of  justice  and  propriety,  to  respect 
the  jurisdiction  once  acquired  over  property 
by  a  court  of  the  other  sovereignty.  If  a 
court  of  competent  jurisdiction.  Federal  or 
state,  has  taken  possession  of  property,  or 
by  its  procedure  has  obtained  jurisdiction 
oiwr  the  same,  such  property  is  withdrawn 
ftrom  the  jurisdiction  of  the  courts  of  the 
other  authority  as  effectually  as  if  the  prop- 
erty had  been  entirely  removed  to  the  ter- 
ritory of  another  sovereignty.  Wabash  R. 
Go.  V.  Adelbert  College,  208  U.  8.  38,  52  L. 
ed.  379,  28  Sup.  Ct.  Rep.  182,  and  previous 
cases  in  this  court,  dted  therein  at  page  54. 
The  circuit  court  of  the  United  States, 
in  the  appointment  of  a  receiver  in  this 
ease,  seems  to  have  proceeded  upon  the  the- 
ory that  the  proceedings  in  the  state  court 
had  left  the  property  in  such  a  situation 
that  it  was  no  longer  in  euatodia  legia,  and 
was  liable  to  seizure  by  adverse  proceed- 
ings. 

This  situation  had  arisen,  in  the  view  of 
the  circuit  court,  because  the  Waters-Pierce 
Oil  Company  had  given  a  bond  securing  the 
amount  of  penalties  awarded  against  it  by 
the  judgment,  and  had  also  given  a  bond 
in  the  sum  of  $100,000  in  order  to  suspend 
the  powers  of  the  receiver  to  act  pending  the 
i^peal;  and,  in  the  riew  of  the  learned  cir 
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Ttxu  that  eonrt  refused  to  allow  a  petl- 
tkm  in  error  to  be  tiled,  and  the  ease  was 
brought  here,  being  No.  800,  212  U.  S.  112, 
53  L.  ed.  — ,29  Sup.  Ct.  Rep.  227,  just  dis- 
posed of,  in  which  we  held  no  Federal  ques- 
tion was  raised. 

The  ease  also  came  before  the  supreme 
eourt  of  Texas,  and  is  reported  in  106  S. 
W.  826.  In  that  esse  application  was  made 
by  the  attorney  general  in  the  supreme 
eourt  of  the  state  for  the  appointment  of 
a  receiyer,  and  the  eourt,  in  deciding  the 
motion,  stated  its  reason  for  recalling  the 
mandate  issued  by  the  eourt  of  dvil  ap- 
peals upon  the  motion  of  the  Waters-IMeroe 
Oil  Company,  and  also  passed  upon  the  ap- 
plication of  the  attorney  general  of  the 
state  of  Texas  for  an  oxder  revoking  the 
order  recalling  the  mandate  of  the  court  of 
dTil  appeals,  or  a  direction  of  the  supreme 
eourt  that  the  state  receiver  take  actual 
and  physical  possession  of  the  property  and 
oondnet  the  same  under  the  order  of  the 
supreme  eourt  until  the  final  disposition  of 
the  ease. 

The  grounds  stated  for  the  former  order, 
recalling  the  mandate  of  the  court  of  dvil 
appeals,  were  that,  as  the  appellant,  the 
Waters-Pierce  Oil  Company,  had  the  right 
to  present  an  application  for  a  writ  of  error 
to  the  supreme  court,  the  clerk  of  the  court 
of  dvil  appeals  had  no  authority  to  issue 
the  mandate  on  the  Judgment  of  that  court 
until  the  time  had  expired  for  an  applica- 
tion for  writ  of  error  to  the  supreme  court, 
and  the  mandate  was  therefore  withdrawn 
to  await  the  action  of  the  supreme  court 
^  upon  the  application  for  writ  of  error.  As 
A  before  stated,  that  application  for  writ  of 
Terror  has  since  been*denied.  In  stating  its 
deddon  on  the  motion  to  withdraw  the 
mandate,  the  supreme  court  of  Texas  said: 
"That  decision  in  no  wise  interferes  with 
any  authority  that  the  district  court  or  the 
teedver  oould  lawfully  exercise  over  the 
property  of  the  oil  company  during  the 
pendency  of  that  appeal.** 

In  eonddering  the  effect  of  the  appeal,  the 
fopreme  eourt  of  Texas  dted  the  previous 
cases  in  Texas,  and  used  the  following  lan- 
guage (106  8.  W.  330) : 

"This  court  has  no  power  to  direct  or 
authorize  Eckhardt  to  take  charge  of  the 
property  of  the  defendant  company,  when 
the  statute  expressly  provides  that  the  giv- 
ing of  the  appeal  bond  shall  suspend  the 
action  of  the  court  in  that  regard.  If  the 
appeal  did  not  have  the  effect  to  suspend 
the  execution  of  the  order,  the  Judge  had 
authority  to  limit  the  appointment,  as  he 
did  by  his  order,  in  which  it  is  thus  ex- 
pressed: 'And  now,  on  this,  the  15th  day 
of  June,  1907,  in  open  eourt,  it  is  ordered 
by  the  court  in  the  above  cause  that  $100,- ' 


000  be  and  the  same  is  hereby  fixed  as  the 
amount  of  bond  which  the  defendant  shall 
be  required  to  give  in  order  to  supersede 
the  Judgment  of  the  court,  placing  defend* 
ant's  property  in  the  hands  of  a  receiver;; 
and  it  is  further  ordered  that,  upon  the  ap' 
proval  of  the  court  and  the  filing  with  the- 
clerk  by  defendant  of  a  good  and  sufficient 
bond,  conditioned  as  required  by  law  for 
said  amount,  further  proceedings  herein  be- 
suspended  pending  appeal.  But  this  order 
shall  not  affect  or  rescind  the  order  hereto^ 
fore  entered  prohibiting  and  enjoining  the 
defendant,  its  servants,  officers,  agents,  and 
attorneys,  from  removing  any  of  its  prop- 
erty or  assets  beyond  the  limits  of  the  state 
of  Texas;  but  said  injunction  shall  remain 
in  full  force  and  effect  pending  the  appeal 
from  the  order  appointing  a  receiver  here- 
in.' We  do  not,  however,  intimate  a  doubt 
upon  the  proposition  which  we  have  assert- 
ed, that  the  appeal,  by  the  filing  of  the 
bonds  by  the  defendant  in  that  court,  sus- 
pended the  operation  of  the  order  appoint- 
ing the  receiver  until  the  final  dedsion  of 
the  case.** 

The  supreme  eourt  of  Texas  has  therefore  ev 
dedded  in  this  ease,  ^  as  we  think  it  had*^ 
held  in  its  former  decisions,  dted  in  the 
opinion  of  Judge  Shelby,  speaking  for  the 
court  of  appeals  in  this  case,  that  the  effect 
of  the  appeal  and  bond  was  merely  to  sus- 
pend the  order  appointing  the  receiver  pen^ 
ing  the  determination  of  the  appeal. 

In  this  attitude  of  affairs,  had  the  dreuH 
court  of  the  United  States  authority  t» 
take  possession  of  the  property  under  the 
bill  filed  in  that  court  for  the  appointment 
of  a  receiver? 

We  think  the  law  of  this  court  is  well 
established  to  be  that  jurisdiction  over  the 
property  was  acquired  by  the  state  court* 
when  the  receiver  was  appointed,  the  Judi- 
cial process  served,  and  the  receiver  duly 
qualified,  although  the  state  receiver  had 
not  taken  actual  poesession  of  the  property. 
This  principle  was  reoognissed  in  Farmera* 
Loan  ft  T.  Co.  v.  Lake  Street  Elev.  R.  Co. 
177  U.  8.  69,  44  L.  ed.  670,  20  Sup.  a.  Rep. 
564,  in  whidi  this  court  said: 

'TThe  poesession  of  the  res  vests  the  oourt 
which  has  first  acquired  Jurisdiction  with 
the  power  to  hear  and  determine  all  centre* 
versies  relating  thereto,  and,  for  the  timo 
being,  disables  other  courts  of  co-ordfnato 
jurisdiction  from  exerdsing  like  power. 
This  rule  is  essential  to  the  orderly  admin- 
istration of  justice,  and  to  prevent  unseemly 
conflicts  between  oourts  whose  jurisdiction 
embraces  the  same  subjects  and  persona. 
Nor  is  this  rule  restricted  in  its  application 
to  eases  where  property  has  been  actually 
seized  under  Judidal  process  before  a  sec- 
ond suit  is  instituted  in  another  oourt,  but 
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it  often  applies  as  well  where  suits  are 
brought  to  enforce  liens  against  specific 
property,  to  marshal  assets,  administer 
trusts,  or  liquidate  insolyent  estates,  and  in 
suits  of  a  similar  nature  where,  in  the  prog- 
ress of  the  litigation,  the  court  may  be  com- 
pelled to  assume  the  possession  and  control 
of  the  property  to  be  affected.  The  rule 
has  been  declared  to  be  of  especial  impor- 
tanoe  in  its  application  to  Federal  and  state 
courts.  Peck  v.  Jenness,  7  How.  612,  12  L. 
ed.  841;  Freeman  v.  Howe,  24  How.  450, 
16  L.  ed.  749;  Moran  y.  Sturges,  154  U.  S. 
256,  38  L.  ed.  981,  14  Sup.  a.  Rep.  1019; 
Central  Nat.  Bank  ▼.  Stevens,  169  U.  S.  432, 
42  L.  ed.  807,  18  Sup.  Ct.  Rep.  403;  Harkra- 
der  V.  Wadley,  172  U.  8.  148,  43  L.  ed.  899, 
19  Sup.  a.  Rep.  119." 
'^  If  this  rule  is  not  applied,  a  court  of  com- 
^potent  jurisdiction,* which,  by  the  law  of  its 
own  procedure,  has  acquired  jurisdiction  of 
property,  may  find  itself,  as  in  this  case. 
Sifter  final  Judgment,  maintuning  its  right 
over  the  property,  at  the  conclusion  of  the 
litigation  deprived  of  the  subject-matter  of 
the  suit.  Indeed,  this  ease  would  be  an  apt 
illustration  of  that  situation.  The  courts 
of  Texas  have  sustained  the  right  to  the  re- 
oeivership,  and  have  held  it  was  only  sus- 
pended pending  the  appeal;  but,  when  it 
comes  to  enfordng  the  right  to  administer 
the  property,  if  ^e  Federal  receivership  is 
maintained,  the  court  of  original  jurisidic- 
tion  finds  itself  stripped  of  the  property, 
and  the  same  being  administered  in  another 
court  which  acquired  its  dominion  over  the 
property  after  it  had  become  subject  to  the 
fitate  jurisdiction. 

It  is  further  contended  that  this  case  is 
controlled  by  the  principles  laid  down  in 
Shields  v.  Ooleman,  167  U.  S.  168,  39  L.  ed. 
660,  15  Sup.  Cfc.  Rep.  570.  But  in  that  case, 
before  there  was  an  attempt  to  appoint  a 
receiver  and  take  possession  of  the  property 
by  the  second  proceedings,  the  first  receiver 
had  been  discharged  and  the  property  re- 
stored to  the  owner,  who  had  given  a  bond 
for  the  forthcoming  of  the  property  to  an- 
swer the  judgment.  In  this  case  the  receiv- 
ership had  merely  been  suspended  when  the 
application  was  made  to  the  Federal  court, 
and  the  receiver's  bond  was  conditioned  to 
aooount  for  the  rental  value  of  the  property 
pending  the  appeal. 

A  ^>ecial  ground  for  the  appointment  of  a 
receiver  by  the  Federal  court  is  said  to  ex- 
ist in  the  danger  that  the  Waters-Herce  Oil 
Company  might  be  made  the  subject  of 
proseeutions  and  its  officers  interfered  with 
0r  intimidated  pending  the  appeal,  and  while 
the  receivership  was  in  abeyance  because  of 
the  appeal  from  the  order  appointing  him. 
When  a  similar  contention  was  made  in  the 
court  of  Texas  in  support  of  the 


application  of  the  state  for  the  appointment 
of  a  receiver  in  that  court,  the  supreme 
court  of  Texas  said: 

"If,  in  the  use  of  its  property,  the  Wa- 
ters-Pierce Oil  Company  should  violate  the 
laws  of  the  state  during  the  pendency  of  its 
appeal,  it  would  be  liable  to  prosecution  and 
punishment  in  the  same  manner  as  for  acts  ^ 
done  before  the  trial  of  this  case;  and  if  ej 
*the  safety  of  the  persons  in  charge  of  the* 
property  is  endangered  in  any  manner  the 
courts  are  open  to  them  to  seek  their  pro- 
tection where  the  jurisdiction  has  been 
lodged  by  the  Constitution  of  this  state  for 
such  purposes.  The  trial  court  has  no  less 
power  now  to  prevent  a  violation  of  the 
laws  of  this  state  by  the  conducting  of  the 
business  of  the  Waters-Pierce  Oil  Company 
than  it  had  before  the  trial."  106  8.  W. 
331. 

It  is  submitted  by  the  counsel  for  the  pe* 
titioners  that  the  effect  of  the  appointment 
of  the  receiver  in  the  state  court  was  to  vio- 
late the  right  of  the  Waters-Pierce  Oil  Com- 
pany to  carry  on  its  business  of  an  inter- 
state character.  It  is  true  that  the  orig- 
inal proceedings  which  resulted  in  forfeiting 
the  permit  of  the  Waters-Pierce  Oil  Com- 
pany to  do  business  in  the  state  of  Texas 
resulted  in  a  judgment  forfeiting  the  per- 
mission theretofore  given  by  the  state,  ex- 
cept the  interstate  business  of  the  com- 
pany. 

If  the  proceedings  for  the  appointment 
of  a  receiver  had  been  sustained  as  merely 
in  aid  of  the  original  judgment,  and  for  the 
purpose  of  carrying  that  into  effect,  there 
would  have  been  cogency  In  this  argument  It 
is  to  be  remembered  that  the  state  courts  of 
Texas  have  sustained  the  proceedings  for  the 
appointment  of  a  receiver  (No.  360, 212  U.  & 
112,  53  L.  ed.  — ,  29  Sup.  Ct  Rep.  227)  not 
only  under  the  act  of  April  11,  1907,  which 
makes  special  provision  for  carrying  out 
judgments  under  the  anti-trust  laws  of  the 
state  and  for  the  appointment  of  a  receiver 
in  such  cases,  but  have  maintained  as  well 
the  right  of  the  courts  of  Texas  to  appoint 
the  receiver  under  the  general  statutes  of 
the  state  of  Texas  (Sayles's  Civ.  Stat.  art. 
1465,  13),  giving  authority  to  apply  in  any 
court  of  competent  jurisdiction  in  certain 
cases,  among  others,  where  a  corporation 
has  been  dissolved,  or  is  insolvent,  or  Is  in 
imminent  danger  of  insolvency,  or  has  for- 
feited its  corporate  rights. 

The  Texas  oourls  have  the  right  to  con- 
strue their  own  statutes,  and  their  judg- 
ment in  such  matters  Is  conclusive  upon  the 
Federal  courts.  We  have,  therefore,  a  case 
where  the  appointment  of  a  receiver  has 
been  sustained  by  the  highest  court  of  thcet 
state  under  a  general  statute  giving  the^ 
right  to  appoini*receivers  in  such  cases  and* 
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to  take  poBsesslon  of  tlie  propert  j  of  the 
eorporation  in  the  ttate. 

This  statute  was  admittedly  in  force  be- 
fore the  permit  of  the  Waters-Fierce  Com- 
pany to  do  business  within  the  state  of  Tex- 
as was  granted.  Under  this  statute,  no  less 
than  the  special  act  of  April  11,  1907,  the 
courts  of  the  state  have  held  that  the  re- 
eeivership  can  be  maintained  under  the  pro- 
cedure had  in  this  case,  and  that  the  appeal 
merely  suspended  the  receivership.  In  that 
▼iew  there  is  no  unlawful  interference  with 
the  rights  of  the  company  to  transact  inter- 
state commerce  business. 

Upon  the  whole  case,  we  are  of  opinion 
that  the  courts  of  Texas  had  not  lost  the 
Jurisdiction  which  they  had  acquired  by  the 
appointment  of  the  receiver,  and  that  the 
Federal  court  ought  not  to  have  appointed 
a  receiver  to  take  possession  of  the  prop- 
erty. We  think  the  circuit  court  of  appeails 
was  right  in  reversing  the  order  of  the  dr- 
eoit  court  appointing  the  receiver.  In  that 
oourt  the  costs  of  the  receivership  were  as- 
sessed against  Palmer,  the  original  com- 
plainant. The  receivership  has  gone  on 
pending  the  proceedings  upon  appeal,  and 
we  are  of  opinion  that  justice  will  be  done 
if  the  oosts  of  the  receivership  are  paid  out 
of  the  fund  realized  in  the  Federal  court, 
and  it  is  so  ordered;  otherwise  the  judgment 
of  the  Circuit  Oourt  of  Appeals  is  affirmed. 


(212  U.  8.  78) 

CHARLES  H.  MOYER,  Plff.  in  Err., 

V. 

JAMES  H.  PEABODY,  Sherman  M.  Bell, 
and  Bulkeley  Wells. 

Pleading    (§   15»)— Coicplaint— Incobpo- 

BATINQ  ReOOBD  OF  OXHEB  PBOGKKDIIVO. 

1.  Averments  of  the  petition  for  a  writ 
of  habeas  corpus  are  not  made  averments 
of  a  complaint  by  an  agreement  making  the 
record  of  habeas  corpus  proceedings  part  of 
the  eomplaint. 

[Bd.  >fote.— For  other  cases,  ■••  Pleading. 
Cent.  Dig.  §  35;    Dec  Dig.  5  !£.*] 

Constitutional  Law  (§  255*)— Lxbbbtt— 
Due  Process  of  Law. 

2.  Imprisonment  for  two  and  one-half 
months  tmder  the  order  of  the  governor  of 
a  state,  without  sufficient  reason,  but  in 
flood  faith,  in  the  exercise  of  his  power  im- 
der  the  state  Constitution  and  laws  to  call 
upon  the  military  arm  of  the  state  govern- 
ment to  suppress  an  insurrection,  does  not 
deprive  the  person  imprisoned  of  his  lib- 
trty  without  due  process  of  law. 

[Ed.  Note.— For  other  cases,  see  ConstitiitloDal 
Law.  Dec.  Dig.  {  255.*] 

OouBTS  (§  414*)— Fedebal  Coubts— Jubis- 
DicTiow  --  Suit  fob  Depbivation  of 
Fidkbal  Rioirrs. 

3.  A  suit  against  the  governor  and  cer- 
tain officers  of  the  national  guard  of  a 
state,  founded  on  impriaomnent  for  two 
and  one-half  months  under  the  order  of  the 


governor,  without  sufficient  reason,  but 
m  good  faith  in  the  exercise  of  his  power 
tmder  the  state  Constitution  and  laws  to 
call  upon  the  militaiy  arm  of  the  govern- 
ment to  suppress  an  insurrection,  is  not 
within  the  original  jurisdiction  of  a  Feder- 
al circuit  court  under  U.  S.  Rev.  Stat. 
f  629,  U.  S.  Comp.  Stat.  1901,  p.  506,  as  » 
suit  authorized  by  law  to  be  brought  to  re- 
dress the  deprivation  of  any  right  secured 
by  the  Constitution  of  the  United  States. 

[Bd.  Note.— For  other  cases,  see  Courts*  Dec 
Dig.  fi  414.*] 

[No.  66.] 

Argued  January  5,  6,  1909.    Decided  Janif* 
ary  18,  1909. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  District  of  Colo- 
rado to  review  a  judgment  dismissing  the 
complaint  in  an  action  founded  on  an  im- 
prisonment under  the  order  of  the  govern- 
or of  that  state  in  the  course  of  suppresa- 
ing  an  insurrection.     Affirmed. 

See  same  case  below,  148  Fed.  870. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edmund  F.  Richardson  and 
Horace  N.  Hawkins  for  plaintiff  in  error. 

Messrs.  Horace  Phelpa,  William  H. 
Dickson,  and  John  M.  Waldron  for  defend- 
ant in  error. 

CI 

ac 

*Mr.  Justice  Holmes  delivered  the  opinion* 

of  the  court: 

This  is  an  action  brought  by  the  plain- 
tiff in  error  against  the  former  governor 
of  the  state  of  Colorado,  the  former  adji^ 
tant  general  of  the  national  guard  of  the 
same  state,  and  a  captain  of  a  company  of 
the  national  guard,  for  an  imprisonment 
of  the  plaintiff  by  them  while  in  offiee.  The 
complaint  was  dismissed  on  demurrer,  and 
the  case  comes  here  on  a  certificate  thsrt  the 
demurrer  was  sustained  solely  on  the 
ground  that  there  was  no  jurisdiction  in 
the  circuit  court.     148  Fed.  870. 

The  complaint  alleges  that  the  imprison- 
ment was  continued  from  the  morning  of 
March  30,  1904,  to  the  afternoon  of  June 
15,  and  that  the  defendants  justified  under 
the  Constitution  of  Colorado,  making  the 
governor  commander  in  chief  oi  the  state 
forces,  and  giving  him  power  to  call  them 
out  to  execute  laws,  suppress  insurrection^ 
and  repel  invasion.  It  alleges  that  his  im* 
prisonment  was  without  probable  cause, 
that  no  complaint  was  filed  against  the 
plaintiff,  and  that  (in  that  sense)  he  was 
prevented  from  having  access  to  the  courts 
of  the  state,  although  they  were  open  dur^ 
ing  the  whole  time;  but  it  sets  out  pro- 
ceedings on  habeas  corpus,  instituted  l^ 
him  before  the  supreme  oourt  of  the  state, 
in  which  that  court  refused  to  admit  him 
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to  bail  and  vltlmatefy  discharged  tli«  writ. 
Z5  Colo.  154,  »1  Pac  738,  and  36  Ck>lo.  159, 
12  L.iLA.(N.a)  970,  117  Am.  St.  Bep.  189, 
85  Pac.  190,  In  those  proceedings  it  ap- 
peared that  the  goTemor  had  declared  a 
eounty  to  be  in  a  state  of  insurrection,  had 

flo  called  ont  troops  to  put  down  the  trouble, 

?  and* had  ordered  that  the  plaintiff  should 
be  arrested  as  a  leader  of  the  outbreak,  and 
should  be  detained  imtil  he  could  be  dis- 
ehai:ged  with  safety,  and  that  then  he 
should  be  delivered  to  the  civil  authorities, 
to  be  dealt  with  according  to  law. 

The  jurisdiction  of  the  circuit  court,  if 
it  exists,  is  under  Rev.  Stat.  §  629,  U.  S. 
•Comp.  Stat.  1901,  p.  506,  Sixteenth.  That 
clause  gives  original  jurisdiction  "of  all 
-suits  authorized  by  law  to  be  brought  by 
■any  person  to  redress  the  deprivation,  under 
•«olor  of  any  law,  statute,  ordinance,  regu- 
lation, custom,  or  usage  of  any  state,  of  any 
fight,  privilege,  or  immimity  secured  l^ 
ilw  Constitution  of  the  United  States,  or 
of  any  right  secured  by  any  law  providing 
for  equal  rights  of  citizens  of  the  United 
States,  or  of  all  persons  within  the  juris- 
diction of  the  United  SUtes."  The  eom- 
plaint  purports  to  be  founded  upon  the 
Constitution  and  on  Kev.  Stat  f  1979,  U. 
S.  Comp.  Stat.  1901,  p.  1262,  which 
authorizes  suit  to  be  brought  for  such  dep- 
rivation as  above  described.  Therefore  the 
question  whether  the  complaint  states  a 
ease  upon  the  merits  under  §  1979  in  this 
instance  is  another  aspect  of  the  question 
whether  it  states  a  case  within  the  juris- 
diction of  the  court  under  9  629,  el.  16. 
Taken  either  way,  the  question  is  whether 
this  is  a  suit  authorized  by  law, — ^that  is, 
by  §  1979,  or  the  Constitution,  or  both. 

The  plaintiff's  position,  stated  in  a  few 
words,  is  that  the  action  of  the  governor, 
sanctioned  to  the  extent  that  it  was  by  the 
decision  of  the  supreme  court,  was  the 
action  of  the  state  and  therefore  within  the 
14th  Amendment;  but  that,  if  that  action 
was  unconstitutional,  the  governor  got  no 
protection  from  personal  liability  for  his 
unconstitutional  interference  with  the 
plaintiff's  rights.  It  is  admitted,  as  it  must 
be,  that  the  governor's  declaration  that  a 
state  of  insurrection  existed  is  conclusive  of 
that  fact.  It  seems  to  be  admitted  also 
that  the  arrest  alone  would  not  necessarily 
have  given  a  right  to  bring  this  suit. 
Luther  v.  Borden,  7  How.  1,  45,  46,  12  L. 
ed.  681,  600,  601.  But  it  is  said  that  a 
detention  for  so  many  days,  alleged  to  be 
without  probable  cause,  at  a  time  when  the 
•ourti  were  open,  without  an  attempt  to 
bring  the  plaintiff  before  them,  makes  a 
case  OB  which  he  has  a  right  to  have  a  jury 

^paia. 

f  *Ws  shall  not  consider  all  of  the  questions 


that  the  facts  si:^ggest,  but  shall  confine  our- 
selves to  stating  what  we  r^;ard  as  a  suf- 
ficient answer  to  the  complaint,  without  im- 
plying that  there  are  not  others  equally 
good.  Of  course,  the  plaintiff's  position  is 
that  he  haa  been  deprived  of  his  liberty 
without  due  process  of  law.  But  it  is 
familiar  that  what  is  due  process  of  law 
depends  on  circumstances.  It  varies  with 
the  subject-matter  and  the  necessities  of 
the  situation.  Thus,  summary  proceedings 
sufiice  for  taxes,  and  executive  decisions  for 
exclusion  from  the  country.  Den  ex  dem. 
Murray  v.  Hoboken  Land  &  Improv.  Co.  18 
How.  272,  15  L.  ed.  372;  United  States  v. 
Ju  Toy,  198  U.  S.  253,  263,  49  L.  ed.  1040, 
1044,  25  Sup.  Ct.  Bep.  644.  What,  then, 
are  the  circumstances  of  this  caset  By 
agreement  the  record  of  the  proceedings 
upon  habeas  corpus  was  made  part  of  the 
complaint^  but  that  did  not  make  the  aver- 
ments of  the  petition  for  the  writ  averments 
of  the  complaint.  The  facts  that  we  are  to 
assume  are  that  a  state  of  insurrection 
existed  and  that  the  governor,  without  suf- 
ficient reason,  but  in  good  faith,  in  the 
course  of  putting  the  insurrection  down, 
held  the  plaintiff  until  he  thought  that  he 
safely  could'  release  him. 

It  would  seem  to  be  admitted  by  the 
plaintiff  that  he  was  president  of  the  West- 
em  Federation  of  Miners,  and  that,  who- 
ever was  to  blame,  trouble  was  apprehend- 
ed with  the  members  of  that  organization. 
We  mention  these  facts  not  as  material,  but 
simply  to  put  in  more  definite  form  the 
nature  of  the  occasion  on  which  the  govern- 
or felt  called  upon  to  act.  In  such  a  situa- 
tion we  must  assume  that  he  had  a  right, 
under  the  state  Constitution  and  laws,  to 
call  out  troops,  as  was  held  by  the  supreme 
court  of  the  state.  The  Constitution  is  sup- 
plemented by  an  act  providing  that  "when 
an  invasion  of  or  insurrection  in  the  state 
is  made  or  threatened,  the  governor  shall 
order  the  national  guard  to  repel  or  sup- 
press the  same.''  Laws  of  1897,  chap.  63,  art. 
7,  §  2,  p.  204.  That  means  that  he  shall 
make  the  ordinary  use  of  the  soldiers  to 
that  end;  that  he  may  kill  persons  who  re- 
sist, and,  of  course,  that  he  may  use  the 
milder  measure  of  seizing  the  bodies  of 
those  whom  he  considers  to  stand  in  the 
way  of  restoring  peace.  Such  arrests  avsjj 
notvnecessarily  for  punishment,  but  are  by* 
way  of  precaution,  to  prevent  the  exercise 
of  hostile  power.  So  long  as  such  arrests 
are  made  in  good  faith  and  in  the  honest 
belief  that  they  are  needed  in  order  to  head 
the  insurrection  off,  the  governor  is  the 
final  judge  and  cannot  be  subjected  to  an 
action  after  he  is  out  <^  office,  on  the 
ground  that  he  had  not  reasonable  ground 
for  his  belief.     If  we  suppose  a  governor 
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with  a  very  long  term  of  office,  It  may  be 
that  a  case  could  be  imagined  in  which  the 
length  of  the  imprisonment  would  raise  a 
different  question.  But  there  is  nothing  in 
the  duration  of  the  plaintiff's  detention  or 
in  the  allegations  of  the  complaint  that 
would  warrant  submitting  the  judgment  of 
the  goyemor  to  revision  by  a  jury.  It  is 
not  alleged  that  his  judgment  was  not 
honest,  if  that  be  material,  or  that  the 
plaintiff  was  detained  after  fears  of  the  in- 
surrection were  at  an  end. 

No  doubt  there  are  cases  where  the  ex- 
pert on  the  spot  may  be  called  upon  to 
Justify  his  conduct  later  in  court,  notwith- 
standing the  fact  that  he  had  sole  command 
at  the  time  and  acted  to  the  best  of  his 
knowledge.  That  is  the  position  of  the 
captain  of  a  ship.  But,  even  in  that  case, 
great  weight  is  given  to  his  determination, 
and  the  matter  is  to  be  judged  on  the  facts 
as  they  appeared  then,  and  not  merely  in 
the  light  of  the  event.  Lawrence  v.  Min- 
ium, 17  How.  100,  110,  15  L.  ed.  58,  62; 
The  Star  of  Hope,  9  Wall.  203,  19  L.  ed. 
638;  The  Germanic  (Oceanic  Steam  Nav. 
Co.  T.  Aitken)  196  U.  S.  589,  594,  595,  49 
L.  ed.  610,  613,  25  Sup.  Ot  Rep.  317.  When 
it  comes  to  a  decision  by  the  head  of  the 
state  upon  a  matter  involving  its  life,  the 
ordinary  rights  of  individuals  must  yield 
to  what  he  deems  the  necessities  of  the 
moment.  Public  danger  warrants  the 
substitution  of  executive  process  for  ju- 
dicial process.  See  Keely  v.  Sanders,  99  U. 
&  441,  446,  25  L.  ed.  327,  328.  This  was 
admitted  with  regard  to  killing  men  in  the 
actual  clash  of  arms;  and  we  think  it  obvi- 
ous, although  it  was  disputed,  that  the 
same  is  true  of  temporary  detention  to  pre- 
vent apprehended  harm.  As  no  one  would 
deny  that  there  was  immunity  for  ordering 
a  company  to  fire  upon  a  mob  in  insurrec- 
tion, and  that  a  state  law  authorizing  the 
governor  to  deprive  citizens  of  life  under 
«  such  circumstances  was  consistent  with  the 
•  14th*Amendment,  we  are  of  opinion  that  the 


is  true  of  a  law  authorizing  by  impli* 
cation  what  was  done  in  this  case.  As  we 
have  said  already,  it  is  unnecessary  to  con- 
sider whether  there  are  other  reasons  why 
the  circuit  court  was  right  in  its  conclusion. 
It  is  enough  that,  in  our  opinion,  the 
declaration  does  not  disclose  a  "suit  author- 
ized by  law  to  be  brought  to  redress  the 
deprivation  of  any  right  secured  by  the 
Constitution  of  the  United  States."  See 
Dow  V.  Johnson,  100  U.  S.  158,  25  L.  ed. 
632. 

Judgment  affirmed. 

Mr.  Jnstioe  Moody  took  no  part  in  the 
decision  of  this  case. 
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Municipal  Cohporations  (5  943*)— Bonds 
—  Bona  Fidb  Holdkb  — Notick  of  In- 

FIBMinSS. 

1.  A  purchaser  of  county  bonds,  even  if 
hound  to  examine  the  order  of  the  county 
commissioners'  court  referred  to  therein  as 
authorizing  the  issue,  is  not  charged  with 
the  knowl^ge  that  such  court  exceeded  its 
power  in  issuing  the  bonds  purchased  by 
him  because  the  numbers  whicn  such  bonds 
bear  show  that  the  amount  authorized  bv 
the  court's  order  had  already  been  issued, 
where  the  statutes  recited  in  the  bonds  do 
not  name  any  specific  amount  beyond  which 
the  court  cannot  go,  but  merely  forbid  an 
issue  of  a  larger  number  than  a  specified 
annual  tax  will  liquidate  in  ten  years,  and 
there  is  nothing  in  the  court's  order  which 
requires  the  l^nds  to  be  numbered  oon- 
secutively  from  one  upward. 

[Ed.  Note.— For  other  oases,  see  Municipal 
Corporations,  Cent  Dig.  §§  1972-1977;  Dec.  Dig. 
I  943.*] 

MUNIC^PAI.  COBPOBATIONS  (J  943*)— BONDS 

— EsTOPPBL  BT  Recitals. 

2.  Recitals  in  county  bonds  which  fair- 
1t  import  a  compliance  in  all  respects  with 
the  statutes  specified  therein  as  empower- 
ing the  county  commissioners'  court  to 
issue  bonds  for  courthouse  and  jail  pur- 
poses relieve  a  purchaser  from  tne  neces- 
sity of  examining  the  order  of  such  court 
referred  to  in  the  bonds  as  authorizing  th« 
issue,  and  estop  the  county  to  assert,  as 
against  a  bona  fide  holder,  that  his  bonds 
were  issued  in  excess  of  the  authorized 
amount^  or  were  not  issued  for  the  pur- 
poses  contemplated  by   the  statutes. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  M  1972-1977;    Dec.  Dig. 

i  94a.*] 

MUNICIPAI.  COBPOBATIONS  (|  965*)— BONDS 

—Action— Pbesumption    as    to    Bona 
fide6— holdebs  of  countt  bondb. 

3.  The  holder  of  negotiable  county  bonds 
is  presumed,  in  the  absence  of  proof  to  the 
contrary,  to  have  obtained  them  underdue 
or  b^'fore  maturity,  in  good  faith,  for  a  val- 
uable consideration,  and  without  notice  of 
any  circumstances  impeaching  their  validity. 

[Ed.  Note.— For  otber  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §  2009;  Dec  Dig.  9 
966.*] 

Lib  Pendens  (§  25*)— Pubohasino  Bonds 
Pending  Suit  on  Coupons. 

4.  One  who  purchases  negotiable  county 
bonds  in  good  faith  and  for  value  after  a 
suit  on  the  interest  coupons  attached  to 
such  bonds  has  been  brought,^  not  beins 
himself  a  party  or  having  notice  of  that 
suit,  will  not  be  concluded  by  the  judg- 
ment invalidating  the  coupons,  although 
the  issue  in  that  suit  as  to  the  validity 
of  the  coupons  may  have  incidentally  in- 
volved an  inquiry  as  to  the  validity  of  ths 
bonds  to  which  they  were  attached. 

[Bd.  Note.— For  other  cases,  see  Lis  Pendens, 
Dec.  Dig.  8  26.«1 
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iN  WRIT  OF  CERTIORARI  to  the  Unit- 
ed States  CiTCQit  Court  «f  Appeals  for 
the  Fifth  Circuit  to  reriew  a  judgment 
which  affirmed  a  judgment  of  the  Circuit 
Ooort  for  the  Northern  District  of  Texas 
In  faTor  of  plaintiff  in  an  action  on  eounty 
bonds.    Affirmed. 

The  facts  aro  stated  in  the  opinion. 

Mr.  Thomas  J.  Beall  for  petitioner. 

Mr.  Millard  Patterson  for  respondent 

SP  *Mr.  Justice  Harlan  deliyered  the  opin- 
ion of  the  court: 

B7  an  act  of  the  legislature  of  Texas  ap- 
proved February  11th,  1881,  the  county 
commissioners'  court  of  every  county  that 
had  no  courthouse  was  authorised  and  em- 
powered to  issue  county  bonds,  with  inter- 
est coupons  attached*  in  such  amount  as 
might  he  neceMory  to  erect  a  suitable  build- 
ing for  a  eourtkmise, — such  bonds  to  run  not 
exceeding  fifteen  years,  redeemable  at  the 
pleasure  of  the  county,  and  bearing  inter- 
est at  a  rate  not  exceeding  8  per  cent  per 
annum.  The  act  provided  that  the  bonds 
should  be  signed  by  the  county  judge,  coun- 
tersigned by  the  county  clerk,  and  registered 
by  the  county  treasurer  before  being  deliv- 
and.  It  abM>  provided  that  the  county 
should  not  issue  a  larger  number  of  bonds 
than  a  tax  of  %  of  1  per  cent  annually 
would  liquidate  in  ten  years,  and  that  the 
bonds  should  be  sold  only  at  par  value. 
Gen.  Laws  (Tex.)  1881,  p.  6. 

This  act  was  amended  in  1884,  at  a  called 
session  of  the  eighteenth  legislature  of  Tex- 
as, so  as  to  authorice  the  commissioners' 
oourt  to  issue  county  bonds  (running  not 
exceeding  fifteen  years)  with  interest  cou- 
pons attached  in  such  amount  as  might  he 
neoe89ary  to  erect  a  suitable  courthouse 
building  or  jail,  or  hotK    Gen.  Laws  (Tex.) 

1884,  p.  28. 

By  another  act  passed  March  27th,  1885, 
the  power  given  by  the  act  of  1884  to  issue 
bonds  for  courthouse  and  jail  purposes,  or 
both,  in  such  amount  as  might  be  necessary, 
was  recognized,  and,  in  addition,  county 
bonds  theretofore  issued  for  jail  purposes 
under  tiie  act  of  1881,  as  amended  by  the  act 
of  1884,  were  validated.    Gen.  Laws  (Tex.) 

1885,  p.  56. 

The  present  action  was  brought  July  26th, 
^  1904,  by  the  Noel- Young  Bond  &  Stock  Com- 
JPpany,  a  Missouri  corporation,  as*hoIder,  own- 
er, and  bearer,  to  recover  the  amount  of  cer- 
tain bonds— numbered  90,  91,  92,  94,  95, 
and  96,  respectively— with  interest  coupons 
attached. 

Each  of  the  bonds  sued  on  is  in  the  name 
of  the  county,  is  for  $1,000,  and  payable 
to  bearer  fifteen  years  after  date,  at  8  per 


cent  per  annum  interest,  on  the  10th  of 
April  at  the  state  treasury.  It  recites  that 
it  was  "issued  l^  virtue  of  an  act  of  the 
legislature  of  the  state  of  Texas,  entitled 
'An  Act  to  Authorize  the  County  Conunis- 
sioners'  Court  of  the  Several  Counties  of  the 
State  to  Issue  Bonds  for  the  Erection  of 
a  Courthouse  and  to  Levy  a  Tax  to  Pay  for 
the  Same,'  approved  February  11,  1881,  and 
by  virtue  of  the  provisions  of  chapter  17, 
laws  of  called  session  of  the  eighteenth  legis- 
lature, which  said  chapter  has  since  been 
validated  by  the  act  of  March  27,  1885,  au- 
thorizing the  county  commissioners'  court 
of  the  several  counties  of  the  state  to  issue 
bonds  for  the  erection  of  a  county  jail,  and 
by  order  of  the  county  commissioners'  court 
of  said  county  of  Presidio,  on  the  9th  day 
of  February,  1886,  and  is  redeemable  before 
maturity  at  the  pleasure  of  the  county." 

To  each  bond  was  affixed  the  seal  of  the 
county  commissioners'  court  and  was  signed 
by  the  county  judge,  countersigned  by  the 
clerk  of  the  county  court  and  by  the  county 
treasurer,  the  latter  certifying  that  it  had 
been  r^stered. 

At  the  trial  the  court  instructed  the  jury 
that  the  suit  on  the  coupons  was  barred  by 
the  Texas  statute  of  limitations,  but  it  di- 
rected a  verdict  for  the  amount  of  the  bonds, 
with  interest,  from  December  6th,  1900. 
That  judgment  was  affirmed  in  the  circuit 
court  of  appeals,  but  without  any  opinion. 

The  county  insists  that  although  the  bonds 
purport  to  have  been  issued  by  order  of  the 
county  commissioners'  court  in  virtue  of  cer- 
tain legislative  enactments  referred  to  on 
the  face  of  the  bonds,  and  which  authorizes 
that  court  to  issue  bonds  for  the  erection  of 
a  courthouse  or  jail,  or  both,  and  although 
each  bond  is  attested  by  the  seal  of  the  com- 
missioners' court  and  the  signatures  of  the 
officers  who  alone  could  attest  and  sign 
bonds  issued  for  courthouse  and  jail  pur-  is 
poses,  the  court* exceeded  its  powers  in  is-? 
suing  the  present  bonds  in  that,  by  its  order 
of  February  9th,  1886,  bonds  to  the  extent 
of  only  $86,000  were  authorized, — $60,000 
for  a  courthouse  and  $26,000  for  a  jail; 
whereas,  that  amount  of  bonds  for  such  pur- 
poses had  in  fact  been  issued  before  the 
bonds  in  suit.  This  contention  means  that 
the  bonds  in  suit  are  to  be  deemed  void  if 
they  were  in  fact  in  excess  of  the  amount 
authorized  by  the  order  of  February  9th, 
1886.  But  that  view  cannot  be  maintained 
consistently  with  a  long  line  of  decisions. 

Whether  the  commissioners'  court,  which 
had  statutory  authority  to  issue  such  bonds 
as  were  necessary  for  courthouse  and  jail 
purposes,  had  previously  made  the  requi- 
site order  therefor,  was  a  matter  peculiarly 
within  the  knowledge  of  its  officers.  They 
knew  whether  they  had  or  had  not  directed 
bonds  to  be  issued  for  such  purposes.  They 
Icnew,  or  ought  to  have  known,  whether  the 
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bonds  ordered  to  be  issued  were  in  excess 
of  the  amount  authorized  by  the  legislature. 
They  had  authority  to  determine  whether 
the  precedent  conditions  had  been  fully  per- 
formed. When,  therefore,  the  county,  acting 
by  the  commissioners'  court,  did  issue  bonds, 
attested  by  the  seal  of  the  court  and  the  sig- 
natures of  its  officers,  and  reciting  that  they 
were  issued  under  the  order  of  the  court. 
In  virtue  of  the  statute  named,  and  were 
registered, — such  recitals  fairly  importing 
a  compliance,  in  all  substantial  respects, 
with  the  statute  giving  authority  to  issue 
bonds, — a  bona  fide  purchaser  was  entitled 
to  accept  the  recitals  as  stating  the  truth, 
and  the  county  cannot,  as  against  such  pur-* 
chaser,  allege  the  contrary.  It  will  not  be 
heard  to  say  that  the  bonds  were  in  excess 
of  the  amount  authorized,  or  that  they  were 
not  issued  for  the  purposes  contemplated 
by  the  statutes  referred  to.  These  princi- 
ples have  become  firmly  established,  as  will 
be  seen  by  an  examination  of  the  adjudged 
cases,  some  of  which  are  cited  in  the  mar- 

•  *The  county,  however,  insists  that  an  exam- 
ination of  the  order  of  the  commissioners' 
eourt  of  February  9th,  1886,  referred  to  in 
the  bonds,  would  have  informed  any  pur- 
diaser  (1)  that  that  court  on  that  day  or- 
dered only  $86,000  in  bonds  to  be  issued, — 
$60,000  for  a  courthouse  and  $26,000  for 
a  jail;  (2)  that  the  particular  bonds  now  in 
suit,  dated  December  6th,  1886,  and  num- 
bered 91  to  96  inclusive,  were  not  covered 
by  that  order  and  therefore  were  in  excess 
of  the  amount  so  ordered  for  courthouse  and 
jail  buildings.  Assuming  for  the  moment, 
but  only  for  the  moment,  that  the  purchaser 
was  bound  to  ascertain  what  the  order  of 


tColoma  V.  Eaves,  92  U.  S.  484,  23  L. 
ed.  579;  Buchanan  v.  Litchfield,  102  U.  S. 
278,  26  L.  ed.  138;  Independent  School  Dist. 
T.  Stone,  106  U.  8.  183,  27  L.  ed.  90,  1  Sup. 
Ct  Rep.  84;  Douglas  County  v.  BoUes,  94 
U.  S.  104,  24  L.  ed.  46;  Anderson  County 
T.  Beal,  113  U.  S.  227,  238,  239,  28  L.  ed. 
966,  970,  5  Sup.  Ct  Rep.  433;  Chaffee 
County  V.  Potter,  142  U.  S.  355,  364,  36 
L.  ed.  1040,  1043,  12  Sup.  Ct.  Rep.  216; 
Gunnison  County  v.  E.  H.  Rollins  &  Sons, 
173  U.  S.  256,  270,  43  L.  ed.  689,  696,  19 
Sap.  Ct.  Rep.  390;  Mercer  County  t.  Hack- 
ed 1  Wall.  83,  17  L.  ed.  648;  Cairo  v.  Zane, 
149  U.  S.  122,  37  L.  ed.  673,  13  Sup.  Ct. 
Rep.  803;  Venice  v.  Murdoek.  92  U.  S.  494, 
23  Lw  ed.  683;  Marey  v.  Oswego  Twp.  92 
U.  &  637,  23  L.  ed.  748;  Wilson  v.  Sala- 
manca Twp.  99  U.  S.  499,  25  L.  ed.  330; 
Sherman  County  v.  Simons,  109  XJ.  S.  736, 
737.  27  L.  ed.  1093,  1094,  3  Sup.  Ct.  Rep. 
602;  Hackett  v.  Ottumwa,  99  U.  S.  86, 
96,  26  Lw  ed.  363,  866;  Ottaway  v.  First 
Nat.  Bank.  106  U.  &  842,  26  L.  ed.  1127, 
and  authorities  cited  in  each  of  the  above 


February  9th,  1886,  contained,  we  ob- 
serve that  the  statutes  recited  in  the  bonds 
did  not  name  a  specific  amount  beyond 
which  the  commissioners'  court  could  not  go 
in  issuing  bonds  for  courthouse  and  jail  pur- 
poses. They  were  authorized  to  issue  for  those 
purposes  such  an  amount  in  bonds  as  was 
necessary  up  to  the  point  that  no  more  be 
issued  than  could  be  liquidated  in  ten  years 
by  a  tax  of  l^  of  1  per  cent  for  any  one 
year.  It  was  for  the  commissioners'  court 
in  the  first  instance  to  determine  what 
amount  of  bonds  on  that  basis  was  reqmred. 
We  observe,  also,  as  did  the  civil  court  of  ap- 
peals of  Texas  in  a  case  to  be  presently  re- 
ferred to  (27  S.  W.  702,  707),  that  the  or- 
der of  February  9th,  1886,  did  not  require 
that  the  bonds  issued  for  courthouse  and 
jail  purposes  should  be  numbered  consecu- 
tively from  1  to  86;  that  the  bonds  in  suit 
bore  numbers  above  86  was  immaterial  in 
face  of  the  recital  in  them  that  they  were 
issued  by  order  of  the  commissioners'  court 
and  in  virtue  of  the  statutes  conferring  the 
power  to  issue  bonds  for  courthouse  and 
jail  purposes;  and  that  that  order  gave  no  i* 
information  that  the  bonds^here  in  suit  were  ? 
in  excess  of  the  $86,000  in  bonds  directed  l^ 
that  order  to  be  issued. 

Apart  from  this  view,  it  is  pertinent  to 
inquire  whether  the  purchaser  was  bound 
to  examine  the  order  of  February  9th,  1886, 
and,  at  his  peril,  to  know  what  that  order 
contained?  Was  he  not  entitled,  without 
special  or  further  inquiry,  to  accept  as  true 
what  the  recitals  in  the  bonds  plainly  im- 
ported, namely,  that  the  bonds  were  issued 
for  courthouse  or  jail  purposes  by  order 
of  the  county  conmiissioners'  court,  in  con- 
formity with  specified  acts  of  the  legisla- 
ture? Was  he  not  entitled  to  act  on  the  be- 
lief that  the  bonds  issued  under  date  of  De- 
cember 6th,  1886,  were  within  the  limit 
authorized  by  the  legislature? 

These  questions  find  an  answer  in  Evans- 
ville  V.  Dennett,  161  U.  S.  434,  441,  443, 
446,  40  L.  ed.  760,  764,  766,  16  Sup.  Ct.  Rep. 
613,  616-618.  That  was  an  action  involving 
the  validity  of  two  series  of  bonds,  issued 
by  the  city  of  Evansville,  Indiana,  for  sub- 
scription to  certain  railroads.  Each  bond 
of  the  two  series  contained  recitals  to  the 
effect  that  the  bonds  were  issued  in  pur- 
suance of  certain  legislative  enactments, 
and  by  virtue  of  certain  resolutions  and 
ordinances  passed  by  the  city  coimcil. 
What  was  the  effect  of  these  recitals?  This 
court  said:  "It  is  true  that  the  city  charter 
provided  tBat  'no  stock  shall  be  subscribed  or 
taken  by  the  conmion  council  in  such  com- 
pany, unless  it  be  on  the  petition  of  two 
thirds  of  the  residents  of  said  city,  who  are 
freeholders  of  the  city,  distinctly  setting 
forth  the  company  In  which  stock  is  to  be 
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takakt  and  the  nnmlwr  and  amount  of  shares 
to  be  subscribed.'  But  these  were  only  con- 
ditions which  the  statute  required  to  be  per- 
formed or  met  before  the  power  giTen  was 
exercised.  That  there  was  legislative  au- 
thority to  subscribe  to  the  stock  of  these 
eompanies  cannot  be  questioned,  although 
the  statute  declared  that  the  power  should 
not  be  exercised  except  under  the  circum- 
stances stated  in  the  statute.  Was  a  bona 
fide  purchaser  of  bonds  issued  in  payment  of 
a  subscription  of  stodc — ^the  power  to  sub- 
scribe being  clearly  given — Abound  to  know 
oc  that  the  conditions  precedent  to  the  exercise 
Fof  the  power  were*  not  periormedT  If  the 
bonds  had  not  contained  any  recitals  im- 
porting a  performance  of  such  conditions  be- 
fore the  power  to  subscribe  was  exercised, 
then  it  would  have  been  open  to* the  city  to 
show,  even  as  against  a  bona  fide  purchaser, 
that  the  bonds  were  issued  in  disregard  of 
the  statute,  and,  therefore,  did  not  impose 
any  legal  obligation  upon  it.  Buchanan  v. 
Litchfield,  102  U.  8.  278,  26  L.  ed.  138;  In- 
dependent School  Dist.  V.  Stone,  106  U.  S. 
188,  187,  27  L.  ed.  90,  91,  1  Sup.  Ct.  Rep. 
84.  But  the  bonds  issued  on  account  of  sub- 
scription to  the  stock  of  the  Evansville,  Hen- 
derson, &  Nashville  Railroad  Company  recite 
that  the  subscription  was  'made  in  pursuance 
of  an  act  of  the  legislature  and  ordinances 
of  the  city  council  passed  in  pursuance 
thereof.'  This  imports  not  only  compliance 
with  the  act  of  the  legislature,  but  that  the 
ordinances  of  the  city  council  were  in  con- 
formity with  the  statute.  It  is  as  if  the  city 
had  declared,  in  terms,  that  all  had  been 
done  that  was  required  to  be  done  in  order 
that  the  power  given  might  be  exercised. 
•  •  .  As  therefore  the  recitals  in  the 
bonds  import  compliance  with  the  city's 
charter,  purchasers  for  value  having  no  no- 
tice of  the  nonperiormance  of  the  conditions 
precedent  were  not  bound  to  go  behind  the 
statute  conferring  the  power  to  subscribe, 
and  to  ascertain,  by  an  examination  of  the 
ordinances  and  records  of  the  city  council, 
whether  those  conditions  had,  in  fact,  been 
periormed.  With  such  recitals  before  them 
they  had  the  right  to  assume  that  the  cir- 
cumstances existed  which  authorized  the 
city  to  exercise  the  authority  given  by  the 
legislature.  .  .  .  The  city  having  au- 
thority, under  some  circumstances,  to  put 
these  bonds  upon  the  market,  and  having 
issued  them  under  the  corporate  seal  of  the 
city,  and  under  the  attestation  of  its  highest 
officer,  certifying  that  they  were  issued  in 
payment  of  a  subscription  of  stock  made  in 
pursuance  of  the  city's  charter,  the  princi- 
ples of  Justice  demand  that  the  bonds,  in  the 
bands  of  bona  fide  holders  for  value,  should 
be  met  according  to  their  terms,  unless  some 


clear,  well-settled  rule  of  law  stands  in  the 
way.    Ho  such  obstacle  exists." 

In  the  same  case  the  court  expressed  itsg 
approval  of  theMecision  in  Van  Hostrup  v.* 
Madison,  1  WalL  291,  297, 17  L.  ed.  638,  539, 
— a  suit  on  mimicipal  bonds,  in  which  Mr. 
Justice  Nelson,  speaking  for  the  court,  said: 
"Another  objection  taken  is,  that  the  proviso 
requiring  a  petition  of  two  thirds  of  the 
citizens,  who  were  freeholders  of  the  city, 
was  not  complied  with.  As  we  have  seen, 
the  bonds  signed  by  the  mayor  and  clerk  of 
the  city  recite  on  the  face  of  them  that  they 
were  issued  by  virtue  of  an  ordinance  of  the 
common  council  of  the  city,  passed  Septem- 
ber 2,  1852.  This  concludes  the  city  as  to 
any  irregularities  that  may  have  existed 
in  carrying  into  execution  the  power  granted 
to  subscribe  the  stock  and  issue  the  bonds, 
as  has  been  repeatedly  held  by  this  court.* 

In  Waite  v.  Santa  Cruz,  184  U.  S.  302, 
320,  46  L.  ed.  552,  566,  22  Sup.  Ct.  Rep.  327, 
333,  which  was  also  a  suit  on  municipal 
bonds  and  involved  the  effect  of  recitals  im- 
porting compliance  with  law,  the  court  re- 
ferred to  and  followed  Evansville  v.  Dennett^ 
It  said:  •The  city  of  Santa  Cruz  had  power, 
under  the  Constitution  and  laws  of  Cali- 
fornia, to  refund  its  outstanding  indebted- 
ness, evidenced  by  bonds  and  warrants.  The 
nature  and  extent  of  such  indebtedness  were 
matters  peculiarly  within  the  knowledge  of 
its  constituted  authorities.  When,  there- 
fore, the  refunding  bonds  in  suit  were  issued 
with  the  recitals  therein  contained,  the  city 
thereby  represented  that  it  issued  them  un- 
der and  in  pursuance  of  and  in  conformity 
with  the  act  of  1893  and  the  Constitution  of 
the  state.  As  nothing  on  the  face  of  the 
bonds  suggested  that  such  representations 
were  false,  purchasers  had  the  right  to  aa- 
sume  that  they  were  true,  especially  in 
view  of  the  broad  recital  that  everything  re- 
quired by  law  to  be  done  and  performed  be- 
fore executing  the  bonds  had  been  done  and 
performed  by  the  city.  As  there  was  power 
in  the  city  to  issue  refunding  bonds  to  be 
used  in  discharging  its  outstanding  indebt- 
edness of  a  specified  kind,  purchasers  were 
entitled  to  rely  upon  the  truth  of  the  re- 
citals in  the  bonds  that  they  were  of  the 
class  which  the  act  of  1893  authorized  to  be 
refunded.  They  were  under  no  duty  to  go 
further  and  examine  the  ordinances  of  the 
city  to  ascertain  whether  the  recitals  were  o 
false.  On  the  contrary,* purchasers  could** 
assume  that  the  ordinances  would  disclose 
nothing  in  conflict  with  the  recitals  in  the 
bonds.* 

In  the  more  recent  case  of  Stanly  County 
T.  Coler,  190  U.  S.  437,  47  L.  ed.  1126,  2S 
Sup.  Ct.  Rep.  811,  the  court  reviewed  many 
of  the  adjudged  cases,  and,  in  support  of  the 
conclusion  there  reached,  cited,  among  oth« 
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er  08860,  that  of  ETanBvilU  ▼.  Dennett.  See 
also  the  recent  case  of  Quinlan  t.  Green 
County,  206  U.  S.  410,  61  L.  ed.  860,  27 
Bap.  Ct  Rep.  606. 

Onr  conduBlon  on  thia  branch  of  the  case 
ia  that  the  eonnty  of  Presidio  is  estopped  by 
the  recitals  in  its  bonds  to  deny,  as  against 
a  legal  holder  of  the  bonds,  that  they  were 
lasnsd  oonformably,  in  all  respects,  with  the 
acts  of  legislation  referred  to. 

It  is,  however,  contended  that  this  prin- 
eij^e  only  affords  protection  to  bona  fide 
porchasers  for  Talue.  But  clearly  the  plain- 
tiff is  to  be  taken,  upon  the  present  record, 
as  belonging  to  that  class;  for,  there  was  no 
eridenee  that  it  had  knowledge  or  notice  of 
any  facts  impeaching  the  yalidlty  of  the 
bonds,  or  that  were  inconsistent  with  their 
recitals,  nor  was  there  any  evidence  showing 
that  the  plaintiff  was  not  a  bona  fide  pur- 
ehaser  for  value  of  these  bonds.  In  the  ab- 
sence of  such  proof  the  presumption  was 
that  the  plaintiff  obtained  the  bonds  under- 
due,  or  before  maturity,  in  good  faith,  for  a 
Taluable  consideration,  without  notice  of  any 
eirenmstanoes  impeaching  their  validity. 
The  production  of  a  negotiable  instrument 
sued  on,  with  proof  of  its  genuineness,  if  its 
genuineness  be  not  denied,  makes  a  prima 
facie  case  for  the  holder.  In  other  words, 
the  possession  of  the  bonds  in  this  case, 
their  genuineness  not  being  disputed,  made 
a  prima  facie  case  for  the  plaintiff.  These 
yiews  are  in  accordance  with  accepted  doc- 
trines of  the  law  relating  to  negotiable  se- 
enrities. 

Swift  y.  l^son,  18  Pet.  1,  16,  10  L.  ed. 
886,  870;  Murray  v.  Lardner,  2  Wall.  110, 
121,  17  L.  ed.  857,  859;  Chambers  County  v. 
Clews,  21  WaU.  317,  323,  22  L.  ed.  517,  619; 
San  Antonio  v.  Mehaffy,  96  U.  S.  312,  314, 
24  L.  ed.  816,  817;  Montclair  Twp.  v.  Rams- 
dell,  107  U.  S.  147,  158,  27  L.  ed.  431,  434, 
2  Sup.  Ct  Rep.  391;  2  Parsons,  BiUs  & 
Kotea,  9;  Pinkerton  v.  Bail^,  8  Wend.  600; 
Btoiy,  Promissory  Notes^  f  196;  1  Dan. 
v^N^.  Inst.  6th  ed.  f  812,  and  the  authori- 
•  ties  thera  eited;  Chitty,  Bills,  llth*Am.  ed. 
8»;  Arbouin  t.  Anderson,  1  Q.  B.  498,  604. 

But  there  ia  another  defense  by  the  county 
which  must  be  noticed.  It  is,  that  the  valid- 
ity of  these  bonds  has  been  adjudicated  by 
the  oonrto  of  Texas,  and  that  that  ad- 
judication concludes  the  plaintiff  in  the 
present  action.  The  facta  upon  which  that 
dttfense  is  based  are  these:  On  the  28th 
«f  Ifareh,  1898,  Ball,  Hutchins,  ft  Company 
•oad  Presidio  county  on  certain  ooupona  of 
bonds,  numbered  from  90  to  96,  inclusive, 
and  dated  December  6th,  1886, — ^the  same 
bonds  here  sued  on,  except  bond  numbered 
tS,  which  la  not  involved  in  this  suit.  The 
aonaty,  among  other  defenses,  alleged  that 
29  a  O— 16. 


the  bonds  were  issued  and  delivered  to  con- 
tractors for  the  purpose  of  obtaining  furni- 
ture for  the  courthouse;  that  the  contract- 
ors therefore  had  notice  of  the  purpose  for 
which  the  bonds  were  issued;  that  their 
issue  for  the  purpose  of  supplying  the  court- 
house with  furniture  was  illegal,  fraudulent, 
and  void;  and,  therefore,  no  judgment  could 
be  rendered  for  the  amount  of  the  coupons 
sued  on.  The  state  court  rendered  a  judg- 
ment for  the  county.  From  that  judgment 
an  appeal  was  prosecuted  to  the  civil  court 
of  appeals  of  Texas,  which  reversed  the  judg- 
ment and  ordered  one  against  the  county. 
27  S.  W.  702-707.  That  court,  among  other 
things,  held  that  there  was  nothing  in  the 
order  of  February  9th,  1886,  indicating  that 
the  bonds  numbered  90  to  96  were  not  of  the 
bonds  therein  ordered  to  be  issued  for  court- 
house and  jail  purposes;  that  no  question 
was  made  that  the  amount  of  all  the  bonds 
issued  for  building  a  courthouse  and  jail  and 
for  furniture  and  waterworks  was  not  with- 
in the  county's  statutory  limit  for  the  is- 
suing of  bonds  for  the  building  of  a  court- 
house and  jail;  and  that  it  was  not  incon- 
sistent with  their  being  part  of  the  bonds 
ordered  for  courthouse  and  jail  purposes 
that  they  were  numbered  from  90  to  96. 
That  court  further  said:  ^These bonds  pur- 
port on  their  face  to  have  been  issued  by  vir- 
tue of  the  acts  authorizing  bonds  for  the  erec- 
tion of  a  courthouse  and  jail,  and  by  virtue  of 
a  certain  order  of  the  proper  court,  which  w 
was,  upon  Its  face,  authority  *f or  the  issuanoaS* 
of  a  bonded  debt  for  said  purpose,  in  the  sum 
of  $86,000;  and  there  is  nothing  in  the  or- 
der to  indicate  to  the  mind  that  there  had 
been  an  overissue,  or  that  these  particular 
bonds  were  not  a  part  of  the  $86,000.  .  .  . 
In  fact,  these  bonds  would  seem  to  have  been 
prepared  and  issued  in  a  manner  that  con- 
cealed their  true  character,  and  to  mislead 
investors  in  that  class  of  securities;  and  we 
are  of  opinion,  on  the  whole  case,  that  the 
county  is  estopped  to  deny  its  liability  to 
the  purchasers.'' 

This  last  observation  of  the  Texas  civil 
court  of  appeals  had,  no  doubt,  reference  to 
the  fact  (which  evidence  in  this  suit  tended 
to  establish)  that,  although  the  particular 
bonds  in  suit  were  issued  pursuant  to  an  or- 
der of  the  commissioners'  court  made  Decem- 
ber 4th,  1886,  to  pay  for  courthouse  furni- 
ture, they  contained  recitals  fairly  implying 
that  they  were  issued  under  the  order  of  Fel^ 
ruary  9th,  1886,  and  the  statutes,  for  the 
purpose  of  building  a  courthouse  and  jail. 

That  case  was  taken  to  the  supreme  court 
of  Texas,  which  reversed  the  judgment  of  the 
civil  court  of  appeals  and  affirmed  the  judg- 
ment of  the  court  of  original  jurisdiction. 
88  Tex.  60-66,  29  S.  W.  1042.  The  supreme 
court  of  Texas  assumed,  for  the  purposes  of 
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its  opinion,  that  the  eonnty  oonunissionen' 
court  had  the  power,  under  the  acts  of  the 
legislature,  to  issue  bonds  of  the  county  for 
courthouse  and  jail  purposes  to  the  full 
amount  of  $96,000.  Yet,  it  said,  the  order 
of  February  9th,  1886,  referred  to  in  the 
bonds,  showed  that  only  $86,000  of  bonds 
were  authorized  by  that  order  to  be  issued 
for  such  purposes,  and,  therefore,  that  the 
bonds  in  suit  were  issued  without  any  order 
to  support  them;  that  "the  law  requires" 
a  dealer  in  county  bonds  to  know  the  pro- 
Tisions  of  the  act  of  the  legislature  and  the 
order  of  tJie  oouniy  commissionere'  court,  \xn 
der  and  by  virtue  of  which  such  bonds  were  is- 
sued, whether  referred  to  on  the  face  of  the 
bonds  or  not;  that  the  facts  made  known  by 
the  order  of  February  9th,  1886,  were  suffi- 
cient to  put  a  purchaser  on  inquiry  as  to 
CO  whether  the  coupons  of  the  bonds  now  in 
•"  suit  were  in*ercess  of  the  amount  authorized 
1^  that  order;  that  the  burden  of  proof  being 
upon  Ball,  Hutchins,  &  Company  to  show 
that  they  were  bona  fide  holders,  it  was  in- 
cumbent on  them,  as  plaintiffs,  to  prore  that 
proper  diligence  had  been  used  to  ascertain 
the  facts;  and  that,  having  made  no  such 
proof,  they  were  not  entitled  to  judgment. 

It  is  apparent  that  the  supreme  court  of 
Texas  proceeded  in  part  upon  grounds  incon- 
sistent with  the  decisions  of  this  court  in 
cases  involving  the  rights  of  the  holders  of 
commercial  paper.  We  allude  here  partic- 
ularly to  that  part  of  its  opinion  holding 
that,  whatever  the  import  of  the  recitals  in 
the  bonds,  a  purchaser  was  bound  to  ascer- 
tain what  were  the  provisions  of  the  order  of 
February  9th,  1886,  under  and  by  virtue  of 
which  the  bonds  purport  to  have  been  is- 
sued. In  that  view  we  do  not  concur,  as 
what  has  been  said  in  this  opinion  sufficient- 
ly indicates.  Since  the  decision  in  Swift 
V.  TjBon,  16  Pet  1,  19,  10  L.  ed.  865,  871, 
it  has  been  the  accepted  doctrine  of  this 
court  that,  in  respect  of  the  doctrines  of 
commercial  law  and  general  Jurisprudence, 
the  courts  of  the  United  States  will  exercise 
their  own  independent  judgment,  and,  in 
respect  to  such  doctrines,  will  not  be  con- 
trolled 1^  decisions  based  upon  local  statutes 
or  local  usage,  although,  if  the  question  is 
balanced  with  doubt,  the  courts  of  the  Unit- 
ed States,  for  the  sake  of  harmony,  "will 
lean  to  an  agreement  of  views  with  the  state 
courts."  To  that  effect  are  Burgess  v.  Selig- 
man,  107  U.  S.  20,  33,  34,  27  L.  ed.  359,  365, 
2  Sup.  Ct  Rep.  10;  Pana  v.  Bowler,  107  U. 
S.  529,  27  L.  ed.  424,  2  Sup.  Ct.  Rep.  704; 
and  Gates  v.  First  Nat.  Bank,  100  U.  S.  239, 
246,  25  L.  ed.  680,  583,  and  authorities  cited 
in  each  case.  But  in  the  present  suit  and 
upon  the  particular  question  now  under  con- 
sideration it  is,  perhaps,  immaterial  that  the 
learned  supreme  court  of  Texas  did  not  pro- 


ceed on  grounds  consistent  with  the  settled 
doctrines  of  this  court  on  questions  of  com- 
mercial law;  for  that  court  having  juris- 
diction of  the  case  before  it,  the  question  to 
be  met  is  whether  the  judgment  atually 
rendered  by  that  court  in  Ball  v.  Presidio 
Coimty  as  matter  of  law,  concludes  the 
plaintid  in  this  suit. 

In  determining  that  question  certain  facts  ^ 
may  be  taken  as« established  by  the  proof* 
introduced  by  the  county  and  which  it 
deemed  material,  namely:  1.  That  the 
suit  in  the  state  court  was  upon  interest  cou- 
pons, and  not  upon  the  bonds  to  which  they 
were  attached.  2.  That  on  December  10th, 
1886,  after  the  bonds  were  issued,  F.  M. 
Ball  purchased  those  here  in  suit  from  the 
contractor  to  whom  they  were  delivered  on 
account  of  furniture  supplied  for  the  court- 
house, and,  on  the  same  day,  one  League 
purchased  from  Ball  four  of  the  bonds. 
3.  Both  Ball  and  League  purchased  in  good 
faith,  at  par  and  interest,  without  notice  of 
any  facts  impeaching  the  validity  of  the 
bonds.  4.  That  their  purchases  were  before 
the  action  in  the  state  court,  which  was  not 
commenced  until  August  15th,  1902.  5.  That 
when  that  suit  was  begun,  the  bonds,  so  far 
as  appears  from  the  record,  belonged  to  Ball 
and  League,  and  remained  under  their  con- 
trol during  the  pendency  of  that  suit,  and 
were  not  produced  in  court.  6.  Ball,  Hutch- 
ins, Sl  Company,  the  plaintiffs  in  that  suit, 
were  only  the  agents  for  the  collection  of 
the  interest  coupons.  7.  It  does  not  appear 
from  the  present  record  when  the  Noel- 
Yoimg  Bond  &  Stock  Company,  the  present 
plaintiff,  became  the  holder  and  owner  of 
the  bonds,  whether  during  the  pendency  of 
the  suit  in  the  state  court  or  after  the  final 
judgment  on  March  4th,  1895,  in  the  su- 
preme court  of  Texas. 

The  argument  in  support  of  the  conclu- 
siveness of  the  judgment  necessarily  rests 
on  the  ground  that  the  suit  on  the  coupons 
created  a  lie  pendens  that  prevented  any- 
one from  purchasing  the  bonds  except  sub- 
ject to  such  judgment  aa  might  be  rendered 
on  that  suit.  But,  clearly,  the  negotiability 
of  the  bonds  was  not  destroyed  by  the  mere 
bringing  or  penden<7  of  the  suit  on  the  cou- 
pons, although  the  issue  in  that  suit  as  to 
the  validity  of  the  coupons  may  have  inci- 
dentally involved  an  inquiry  as  to  the  validi- 
ty of  the  bonds  to  which  they  were  attached. 
It  may  be  that  the  holder  of  negotiable  cou- 
pons sued  on,  being  also,  at  the  time,  the 
holder  and  owner  of  the  bonds,  may  be 
concluded,  cm  between  him  and  the  county,  in 
a  subsequent  suit  on  the  bonds,  by  a  pre- 
vious judgment  on  the  coupons  in  the  suit|is 
in  which  the  coupons  were  held  invalid*be-«* 
cause  attached  to  invalid  bonds.  But  one 
who  became  a  bona  fide  purchaser  for  value 


1908. 


PBESIDIO   OOUKTT   t.   KOEL-YOUNG  BOND  &  &  GO. 


243 


of  tlie  bonds,  after  the  instiiaiioii  of  the  salt 
on  the  conpons,  not  being  himaell  a  party 
to  or  baving  notiee  of  tbat  rait,  will  not  be 
eonduded  by  the  judgment  as  to  the  coupons. 
!A  suit  on  eonpons  and  a  suit  on  the  bonds 
are  based  on  different  causes  of  action.  The 
ooupons  and  bonds  were  capable  of  separate 
ownership  and  of  separate  suits.  Judg- 
■isnt  might  be  rendered  on  coupons  with- 
OQt  producing  the  bonds  to  which  they  were 
originally  attached.  In  Nesbit  t.  Independ- 
ent District,  144  U.  8.  611,  618,  36  L.  ed. 
662,  665,  12  Sup.  Ct  Rep.  746,  which  was 
an  aetion  on  county  bonds,  and  in  which  it 
was  a  question  whether  a  judgment  in  a  for- 
mer suit  on  ooupons  of  certain  bonds  of  the 
same  issue  barnd  an  action  on  the  bonds, 
this  court  said:  ^ow,  the  present  suit  is 
on  causes  of  aetion  different  from  those  pre- 
sented in  the  suit  at  Des  Moines.  Bonds 
16,17  and  18  were  not  presented  or  known  in 
that  suit;  and  while  bonds  14  and  15 
were  presented,  alleged  to  be  the  property 
of  plaintiff,  and  judgment  asked  upon  six 
ooupons  attached  thereto,  yet  the  cause  of  ac- 
tion on  the  six  coupons  is  distinct  and  sepa- 
imte  from  that  upon  the  bonds  or  the  other 
ooupons.  Each  matured  coupon  is  a  separable 
promise,  and  gives  rise  to  a  separate  cause  of 
aetion.  It  may  be  detached  from  the  bond  and 
■old  by  itself.  Indeed,  the  title  to  several  ma- 
tared  coupons  of  the  same  bond  may  be  in  as 
many  different  persons,  and  upon  each  a  dis- 
tinct and  separate  action  be  maintained.  So, 
while  the  promises  of  the  bond  and  of  the 
ooupons  in  the  first  instance  are  upon  the 
same  paper,  and  the  coupons  are  for  interest 
due  upon  tiie  bond,  yet  the  promise  to  pay 
the  coupon  is  as  distinct  irom  that  to  pay 
the  bond  as  though  the  two  promises  were 
placed  in  different  instruments,  upon  dif- 
ferent paper."  To  the  same  effect  is  Ed- 
wards T.  Bates  County,  163  U.  S.  269,  271, 
41  L.  ed.  155,  156,  16  Sup.  Gt.  Rep.  967.  A 
purchaser,  when  buying  the  bonds,  was  not 
bound  at  his  peril  to  know  of  the  pendency 
of  the  suit  on  the  coupons.  He  could  buy 
without  being  concluded  by  a  judgment  ren- 
dered on  ooupons  involved  in  a  suit  to  which 
he  was  not  a  party,  and  of  the  pendency  of 

g  which  he  had  no  notice. 

*  •An  instructive  case  on  this  subject  is  War- 
ren County  V.  Marcy,  97  U.  S.  96,  24  L.  ed. 
977.  That  was  an  action  on  coupons  at- 
taehed  to  negotiable  bonds  issued  by  a  coun- 
ty. The  facts  on  which  the  defense  was 
based  were  these:  A  taxpayer  brought  a 
foit  against  a  county  on  behalf  of  himself 
and  all  other  taxpayers  for  an  injunction 
to  prevent  the  county  from  making  a  sub- 
seription  to  the  stock  of  a  certain  railroad 
oompany,  A  temporary  injunction  was 
granted,  which  was  afterwards  dissolved, 
and  the  bill  was  dismissed.  The  plaintiff  ap- 
pealed to  the  rapreme  court  of  the  state. 


which  reversed  the  judgment  and  a  decree 
was  ordered  to  be  entered,  and  was  entered, 
enjoining  the  county  from  making  the  pro- 
posed subscription.  Pending  the  suit  and 
after  the  dissolution  of  the  temporary  in- 
junction, and  while  the  case  was  pending  on 
appeal,  the  county  made  the  subscription 
sought  to  be  enjoined,  and  issued  and  de- 
livered to  the  railroad  company  the  bonds 
to  which  the  coupons  there  in  suit  were  at- 
tached. Marcy  purchased  some  of  the  bonds 
for  value  before  maturity,  and  without  any 
actual  notice  of  their  alleged  invalidity,  or 
of  any  suit  in  relation  thereto.  The  ques- 
tion in  the  case  was  whether  the  pendenpy 
of  the  equity  suit  to  prevent  the  subscrip- 
tion and  an  issue  of  bonds  was  constructive 
notice  to  all  persons  of  the  invalidity  of  the 
bonds  issued  in  payment  for  the  subscrip- 
tion. 

This  court,  speaking  by  Mr.  Justice  Brad- 
ley, held  the  bonds  to  be  valid  in  the  hands 
of  a  bona  fide  purchaser  for  value  upon  these 
grounds,  saying:  "That  if  a  municipal 
body  has  lawful  power  to  issue  bonds  or  oth- 
er negotiable  securities,  dependent  only  upon 
the  adoption  of  certain  preliminary  proceed- 
ings, such  as  a  popular  election  of  the  con- 
stituent body,  the  holder  in  good  faith  has 
a  right  to  assume  that  such  preliminary 
proceedings  have  taken  place,  if  the  fact  be 
certified  on  the  face  of  the  bonds  themselves, 
by  the  authorities  whose  primary  duty  it  is 
to  ascertain  it."  On  the  question  of  lis  penr 
dena  the  court  said:  "It  is  a  general  rule 
that  all  persons  dealing  with  property  are 
bound  to  take  notice  of  a  suit  pending  with 
regard  to  the  title  thereto,  and  will,  on  their  n 
peril, •purchase  the  same  from  any  of  the^ 
parties  to  the  suit.  But  this  rule  is  not  of 
universal  application.  It  does  not  apply  to 
negotiable  securities  purchased  before  ma- 
turity, nor  to  articles  of  ordinary  commerce 
sold  in  the  usual  way.  This  exception  was 
suggested  by  Chancellor  Kent,  in  one  of 
the  leading  cases  on  the  subject  in  this  coun- 
try, and  has  been  confirmed  by  many  subse- 
quent decisions," — citing  Murray  v.  Ballou, 
1  Johns.  Ch.  566;  Murray  v.  Lylbum,  2 
Johns.  Ch.  441 ;  Kieffer  v.  Ehler,  18  Pa  388; 
Winston  v.  Westfeldt,  22  Ala.  760  58  Am. 
Dec.  278;  Stone  v.  Elliott,  11  Ohio  St.  252; 
Mims  V.  West,  38  Ga.  18,  95  Am.  Dec.  379; 
Leitch  V.  Wells,  48  N.  Y.  585,  Durant  v. 
Iowa  County,  1  Woolw.  69,  Fed.  Cas.  No. 
4,189.  The  court  also  referred  to  Lexington 
V.  Butler,  14  Wall.  283,  20  L.  ed.  809,  say< 
ing:  'In  that  case  irregularities  had  ocurred 
in  the  preliminary  proceedings,  and  the 
city  authorities  refused  to  issue  the  bonds. 
A  mandamus  was  applied  for  by  the  railroad 
company,  for  whose  use  the  bonds  were  in- 
tended; and  judgment  of  mandamus  was 
rendered  to  compel  the  city  to  issue  them, 
and    it    issued    them    accordingly.    Subse- 
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quently,  this  Judgment  wu  rerened  by  the 
court  of  appeals  of  Kentucky,  and  an  injunc- 
tion was  obtained  to  prevent  tlii  railroad 
company  from  parting  with  the  bonds.  The 
injunction  was  not  obeyed;  the  bonds  were 
negotiated  whilst  proceedings  were  still 
pending,  and  were  purchased  by  the  plain- 
tiff for  value  before  maturity,  without  any 
knowledge  of  these  circumstances.  This 
court  held  that  the  bonds  were  valid  In  his 
hands.  .  .  .  Whilst  the  doctrine  of  con- 
structive notice  arising  from  lis  pendens, 
though  often  severe  in  its  application,  is, 
on  the  whole,  a  wholesome  and  necessary 
one,  and  founded  on  principles  affecting  the 
authoritative  administration  of  justice,  the 
exception  to  its  application  is  demanded  by 
other  considerations  equally  important,  as 
affecting  the  free  operations  of  commerce 
and  that  confidence  in  the  instruments  by 
which  it  is  carried  on  which  is  so  necessaiy 
in  a  business  community.**  In  Orleans  v. 
PlaU,  90  U.  S.  676,  682,  26  L.  ed.  404,  405, 
the  court  said:  "The  doctrine  of  lie  pen- 
dene  has  no  application  to  commercial  se- 
enrities."  See  also  Cass  Gounty  v.  Qillett, 
ODIOO  U.  S.  685,  693,  25  L.  ed.  586,  686;  and 
•"Carroll  County  v.  Smith,  111  U.  S.  556,  562, 
28  L.  ed.  517,  519,  4  Sup.  Ct.  Rep.  539,  to  the 
same  effect. 

We  hold  that,  upon  the  present  record,  the 
plaintiff  company  is  to  be  taken  as  having 
purchased  the  bonds  here  in  suit  before  ma- 
turity and  for  value,  without  notice  of  any 
dreumstanoes  indicating  that  their  validity 
was  or  could  be  impeached;  consequently, 
the  judgment  in  favor  of  the  county  in  the 
suit  brought  in  the  state  court  by  Ball, 
Hutchins,  &  C<Hnpany  on  some  of  the  cou- 
pons of  the  bonds  now  in  suit — ^in  which 
suit  the  present  plaintiff  company  was  not  a 
party  and  of  which  it  is  not  shown  to  have 
had  notice— does  not  preclude  a  judgment  in 
its  favor  against  the  county  on  the  bonds. 

For  the  reasons  stated,  the  judgment  of 

the  Circuit  Court  of  the  United  States  must 

be  affirmed. 

It  is  so  ordered. 

The  Chief  Justiob  dissents. 


(113  U.  8.  66) 

W.  E.  RAKES,  Plff.   in  Err., 

V. 

UNITED  STATES. 

Courts    (§    38o*)  —  Errob   to    Distbict 
Court  —  Capital  Cases  —  ••Conviction 
OF  Capital  Crime." 
1.  A    conviction    in    a    Federal    distriert 
eoart  of  murder  in  the  second  degree,  pun- 
l^&ble  only  by  imprisonment,   is  not  re- 
viewable in  the  Supreme  Court  under  the 
met  of  March  3,  1891    (26  Stat  at  L.  827, 
ehap.  517),  §  5,  as  amended  by  the  act  of 
January   20,    1897    (29    Stat,   at   L.    492, 
chap.  68,  U.  S.  Comp.  Stat.  1901,  p.  649), 


as  a  case  of  "conviction  of  capital  crime," 
although  the  accused  could  have  been  con- 
victed, under  the  indictment^  of  a  capital 
offense. 

[Ed.  Note.— For  other  muee,  ■••  Oourts,  Deou 
Dig.  8  S8S.«] 

Courts  (§  385*)  —  Ebrob  to  Diffnucr 
Court —^  Fbivolousness  of  Constitu- 
tional Question. 

2.  The  constitutionality  ef  the  provision 
•f  U.  S.  Rev.  SUt  I  5509,  U.  &  Comp. 
Stat.  1901,  pb  3712,  for  such  punishment 
of  persons  committing  any  otncr  felony 
or  misdemeanor,  when  conspiring  contrary 
to  the  preceding  section,  as  is  attached  to 
such  felony  or  misdemeanor  by  the  laws 
of  the  state  in  which  the  offense  is  com- 
mitted,— ^is  too  well  settled  to  permit  the 
question  as  to  such  oonstitationality  to 
serve  as  the  basis  of  a  writ  ol  error  from 
the  Federal  Supreme  Court  to  a  distrioi 
court. 

[Ed.  Note.— For  other  cases,  see  (Courts,  Dec. 
Dig.  S  385.«] 

Courts  (§  3S5*)  —  Ebbob  to  Distbict 
coubt  —  constbuonon  of  fsdebai* 
Statute. 

3.  Assertions  of  errors  of  oonstructioa 
of  Federal  statutes  furnish  no  basis  for 
jurisdiction  on  constitutional  grounds,  un- 
der the  act  of  March  8,  1891,  i  5,  of  a 
writ  of  error  from  the  FMeral  Suprenfts 
Court  to  a  district  court. 

[Bd.  Note.^For  other  oases,  see  Oourts,  Dea 
Dig.  S  »S.*] 

[No.  257.] 

Argued  January  4,  1909.     Decided  Jaan- 
ary  18,  1909. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Western  District 
of  Virginia  to  review  a  conviction  of  con- 
spiracy and  of  murder  in  the  second  de- 
gree.    Dismissed  for  want  of  jurisdiction. 

The  facts  are  stated  in  the  opinion. 

Mr.  Waller  R.  Staples  for  plaintiff  in 
error. 

Assistant  Attorn^  General  Fowler  for 
defendant  in  error. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

This  is  a  writ  of  error  issued  directly  • 
from  this  court  to  the  •district  court  of* 
the  United  States  for  the  western  district 
of  Virginia  under  §  5  of  the  act  of  March 
3,  1891  (26  Stat,  at  L.  827,  chap.  517), as 
amended  by  the  act  of  January  20,1897  (29 
Stat,  at  L.  492,  chap.  68,  U.  S.  Comp.  Stat 
1901,  p.  549),  and  cannot  be  maintained  un- 
less this  was  a  case  of  "conviction  of  a 
capital  crime,"  or  a  case  involving  "the  con- 
struction or  application  of  the  Constitu- 
tion of  the  United  States,"  or  a  case  in 
which  "the  constitutionality  of  any  law  of 
the  United  States  is  drawn  in  question." 

Plaintiff  in  error  was  indicted  under 
§§  5508  and  5509  of  the  Revised  Statutes 
(U.  S.  Comp.  Stat.  1901,  p.  3712),  for  con- 
spiracy,  and  for  killing  one  Ann  Hall  in 
carrying  out  said  conspiracy,  and  was  found 
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guilty  of  the  eonapincy  and  of  murder  in 
tlie  eeoond  degree,  the  jury  fixing  the  pnn- 
iihnient  "lor  eaid  last-mentioned  offense  at 
imprisonment  in  the  penitentiary  for  fifteen 
(15)  years."  Judgment  was  rendered 
against  him  of  imprisonment  in  the  United 
States  penitentiary  at  Atlanta,  Qeorgia,  for 
a  period  of  fifteen  years  and  one  day,  com- 
mencing on  the  day  of  his  committal  to  the 
penitentiary,  and  fined  $100. 

By  S  5508  of  the  Revised  Statutes  it  is 
made  an  offense  against  the  United  States 
for  two  or  more  persons  to  conspire  to  in- 
jure, oppress,  threaten,  or  intimidate  any 
eitinn  in  the  free  ezerdse  or  enjoyment  of 
Any  right  or  privilege  secured  to  him  by 
the  Constitution  or  laws  of  the  United 
States,  the  punishment  prescribed  being  a 
line  of  not  more  than  $5,000,  imprisonment 
not  more  than  ten  years,  and  ineligibility 
to  any  office  or  place  of  honor,  profit,  or 
trust  created  by  the  Ck>nstitution  or  laws 
of  the  United  States.  And  by  9  5500  it  is 
provided  that  if,  in  committing  the  above 
offense,  any  other  felony  or  misdemeanor  be 
oommitted,  the  offender  shall  suffer  such 
punishment  as  is  attached  to  such  felony  or 
misdemeanor  by  the  laws  of  the  state  in 
which  the  offense  is  committed. 

Section  8664  of  the  Code  of  Virginia 
«Daeta  that  ''murder  of  the  second  degree 
shall  be  punished  by  confinement  in  the 
penitentiary  not  less  than  five  nor  more 
than  eighteen  years." 

Class  3  of  §  5  gives  the  writ  directly  in 
^eases  of  conviction  of  a  capital  crime," 
^and  this  case  does  not  fall  within  it,  be- 
•  cause,  •under  the  verdict,  capital  punish- 
ment could  not  be  infiicted.  The  Jurisdic- 
tion of  this  court,  in  this  regard,  does  not 
depend  upon  the  crime  charged  in  the  in- 
dictment, and  it  is  clear  that,  as  the  ao- 
eused  was  found  guilty  of  murder  in  the 
second  degree,  for  which  the  sentence  of 
death  could  not  be  imposed,  he  was  not  con- 
victed of  a  capital  offense. 

In  Fitzpatrick  v.  United  States,  178  U. 
S.  804,  44  L.  ed.  1078,  20  Sup.  Ct.  Rep.  944, 
Fttspatrick  was  indicted  for  murder  in  the 
first  degree,  and  the  jury  returned  a  verdict 
of  guilty  'Srithout  capital  punishment^"  as 
permitted  by  the  statute.  The  United 
States  insisted  that  this  was  not  "convic- 
tion of  a  capital  erime,"  but  Mr.  Justice 
Brown,  speaking  for  the  eourt,  said  that 
the  qualification  "does  not  make  the  erime 
of  murder  anything  less  than  a  capital  of- 
fense or  a  conviction  for  murder  anything 
leas  than  a  conviction  for  a  capital  erime, 
by  reason  of  the  fact  that  the  punishment 
aetnally  imposed  is  imprisonment  for  life. 
The  test  is  not  the  punishment  which  is  im- 
posed, but  that  which  may  be  imposed  un- 
der the  statute."  And  see  Good  Shot  v. 
United  States,  179  U.  &  87,  45  L.  ed.  101, 


21  Sup.  CL  Rep.  88.  But  in  the  present 
case  the  accused  was  found  guilty  of  mur- 
der in  the  second  degree,  for  which  tha 
sentence  of  death  could  not  be  imposed,  and 
it  was  not  a  ease  where  the  penalty  ol 
death  was  escaped  by  qualification  of  the 
verdict. 

In  Davis  v.  United  States,  46  C.  C.  A.  619, 
107  Fed.  753,  the  defendant  could  have  been 
convicted  under  the  indictment  for  a  capital 
offense,  but  was  in  fact  found  guilty  only  of 
a  conspiracy,  and  the  circuit  court  of  ap- 
peals for  the  sixth  circuit  correctly  held 
that  that  court  had  jurisdiction.  And, 
speaking  through  Severens,  J.,  said:  "Only 
the  conspiracy  is  of  Federal  cognizance,  and 
it  is  that  offense  which  is  made  punishable. 
If,  in  the  prosecution  of  it,  a  thing  is  done 
which  is  a  crime  by  the  laws  of  the  state, 
the  eonspiracy  is  punishable  by  a  measure  of 
punishment  equal  to  that  prescribed  by  the 
law  of  the  state  for  such  other  erime.  But 
it  is  an  aggravaticm  merely  of  the  substan- 
tive offense  of  eonspiracy.  If  the  latter  is 
not  proven  there  can  be  no  oonviction  for 
the  offense  which  eonstitutes  the  aggravat- 
ing drenmstance,  and  the  proceeding  faHsoo 
to  the  ground.  It  is*plainly  indicated  in^ 
Motes  V.  United  States,  178  U.  S.  458,  44  L. 
ed.  1150,  20  Sup.  Ct  Rep.  993,  that  this  U 
the  view  taken  of  these  sections  by  the  Su- 
preme Court  It  cannot  be  doubted  that  it 
was  within  the  power  of  Congress  to  deal 
with  such  a  eonspiracy  and  impose  such 
punishment  therefor  as  it  should  deem 
proper;  and,  having  such  authority,  it  was 
competent  to  take  notice  of  such  incidents 
of  violence  and  wrong  as  were  likely  to  hap- 
pen in  the  prosecution  of  such  combinations, 
and  to  measure  the  punishment  by  that 
which  is  prescribed  by  the  local  law  for 
such  acts  vrhen  made,  of  themeselves,  the 
subject  of  punishment.  Though  measured 
by  those  laws,  the  penalty  is  imposed  by 
the  law  of  the  United  States." 

Nor  can  we  see  that  the  case  involved 
the  construction  or  application  of  the  Con- 
stitution of  the  United  States,  or  drew  in 
question  the  constitutionality  of  a  law  of 
^e  United  States,  because  no  definite  is- 
sue was  raised  in  regard  thereto;  and  while 
in  the  brief  of  counsel  for  plaintiff  in  error 
it  was  suggested  that  §  5509  was  unconsti- 
tutional, that  contention,  however  present- 
ed, was  long  since  put  at  rest.  Motes  v. 
United  States,  supra;  Logan  v.  United 
States,  144  U.  S.  268,  36  L.  ed.  429,  12  Sup. 
Ct  Rep.  617;  Re  Quarles,  158  U.  S.  532, 
39  L.  ed.  1080,  15  Sup.  Ct  Rep.  959.  And 
assertion  of  errors  of  construction  furnishes 
no  basis  for  jurisdiction  on  constitutional 
grounds  under  9  ^  of  the  aet  of  March  8, 
1891. 

Writ  oi  error  dismissed. 
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(212  U.  a  1S2)  _ 

LOUISVILLE  &  NASHVILLE  RAILROAD 
COMPANY,  Plff.  in  Err., 

V. 

CENTRAL  STOCK  YARDS  COMPANY. 

Judgment  (§  829*)  —  Conclusivenksb  as 
Between  State  and  Federal  Coubtb. 

1.  A  state  court  cannot,  by  its  decree, 
eompel  one  of  two  connecting  carriers  which 
maintain  live-stock  depots  at  or  near  Louis- 
ville, Kentudnr,  as  points  of  delivery  for 
stock  having  that  city  as  their  general  des- 
tination, to  transfer  and  deliver  at  the  point 
of  physical  intersection  "any  and  all  live 
Btodc  or  other  freight  coming  over  its  lines 
in  Kentucky,"  consigned  to  the  other's  de- 
pot or  pers<Mi8  doing  business  there,  and  to 
ehange  the  destination  to  such  depot  upon 
request  at  any  of  its  stations,  and  particu- 
larly at  its  "break-up  yards"  in  South  Louis- 
ville, where  a  Federal  court  has  previously 
dismissed  the  bill  in  a  similar  suit  between 
the  same  parties,  dealing  only  with  inter- 
state shipments. 

[Ed.  Note.— For  otker  easM,  see  Judgment, 
Dec.  Dig.  I  829.*] 

Constitutional  Law  (§  207*)— Due  Pbo- 
CEss  OF  Law— Intebchanob  of  Railway 
Cabs 

2.  Requiring  a  railway  company  to  de- 
liver its  own  cars  to  another  railway  com- 
pany when  performing  its  duty  under  Ky. 
Const.  S  213,  to  receive,  deliver,  and  trans- 
port freight  from  and  to  any  point  where 
there  is  a  physical  connection  between  its 
tracks  and  those  of  any  other  railway  com- 
pany deprives  the  former  company  of  its 
property  without  due  process  of  law,  be- 
cause such  provision,  wnich  alone  is  relied 
upon  by  the  courts  as  authorizing  such  re- 

?[uirement,  contains  no  adequate  protection 
or  the  carrier  from  loss  or  undue  detention 
of  its  cars,  and  for  securing  due  compensa- 
tion for  their  use. 

[Ed.  Note^— For  other  esses,  see  Constitutional 
Law.  Cent  Dig.  S9  832-834;    Deo.  Dig.  |  297.*] 
Constitutional  Law  (5  207*)— ''Due  Pbo- 
CESs  OF  Law''— Compelling  Caebieb  to 
Shabe  Facilities  with  Rival. 

3.  The  property  of  a  railway  company  is 
taken  without  due  process  of^law  by  Ky. 
Const.  S  213,  under  which,  as  construed  by 
the  state  courts,  such  company  may  be  com- 
pelled, upon  payment  simply  for  the  service 
of  carriage,  to  accept  cars  offered  to  it  at 
an  arbitrary  connecting  point  near  its  ter- 
minus, by  a  competing  road,  for  the  purpose 
of  reaching  and  using  the  former's  terminal 
facilities. 

[Ed.  Note.— For  other  cases*  see  Constitutional 
Law,  Cent.  Dig.  9§  832-834 ;    Dec.  Dig.  {  297.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3.  pp.  2227-22S6;    vol.  8.  p.  76U.] 

£No.  6L] 

Argued   December    10,    11,    1908.     Decided 
January  25,  1909. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Kentucky  to  review  a  decree 
which  affirmed  a  decree  of  the  Jefferson  Cir- 
cuit Court,  in  that  state,  compelling  a  car- 
rier to  interchange  cars  and  share  its  ter- 


minal facilities  with  a  rival  carrier.    Re- 
versed. 

See  same  case  below,  30  Ky.  L.  Rep.  18,. 
97  S.  W.  778. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Helm  Bruce,  Henry  L.  Stone,. 
James  P.  Helm,  and  Kennedy  Helm  for 
plaintiff  in  error. 

Messrs.  Joseph  O.  Dodd  and  John  L. 
Dodd  for  defendant  in  error.  _ 

e» 
*  Mr.  Justice  Holmes  delivered  the  opinion  7^ 
of  the  court: 

This  is  a  proceeding  in  equity  prose- 
cuted in  the  courts  of  Kentucky,  similar  in 
the  main  to  one  in  the  United  States  courts 
between  the  same  parties,  that  was  decided 
by  the  circuit  court  of  appeals  in  63  L.RJL 
213,  66  C.  C.  A.  63,  118  Fed.  113,  and  b^ 
this  court  in  192  U.  S.  668,  48  L.  ed.  666, 
24  Sup.  Ct  Rep.  339.  The  latter  was 
brought  by  the  Central  Stock  Yards  Com- 
pany, a  Delaware  corporation,  against  the 
railroad  company,  a  Kentucky  corporation, 
to  compel  it  to  receive  live  stock  tendered 
to  it  outside  the  state  of  Kentucky  for  the 
Central  Stock  Yards  station,  and  to  deliver 
the  same  at  a  point  of  physical  connection 
between  its  road  and  the  Southern  Railway, 
for  ultimate  delivery  to  or  at  the  Central 
Stock  Yards.  The  Central  Stock  Yards  sta- 
tion is  at  the  Central  Stock  Yards,  just  out- 
side the  boundary  line  of  Louisville,  Ken- 
tucky, on  the  Southern  Railway  Company'a 
line,  and,  by  agreement  between  the  two 
companies,  the  Central  Stock  Yards  were  the 
live-stock  depot  for  the  purpose  of  handling 
live  stock  to  and  from  Louisville  on  the 
Southern  Railway.  The  Louisville  &  Nash-^ 
ville  Railroad,  by  a  similar  arrangement,  had  e<y 
made  the  Bourbon  Stock  Yards  its* live-* 
stock  depot  for  Louisville,  and  declined  to 
receive  live  stock  billed  to  the  Central  Stock 
Yards,  or  to  deliver  live  stock  destined  to 
Louisville  elsewhere  than  at  the  Bourbon 
Yards.  There  were  physical  connections 
between  the  Louisville  &  Nashville  and  the 
Southern  tracks  at  a  point  between  the  two 
stock  yards  which  was  passed  by  the  great> 
er  portion  of  the  live  stock  carried  by  the 
Louisville  So  Nashville  Company,  and  at  an- 
other point  that  would  be  more  convenient 
for  delivery,  a  little  further  to  the  north- 
ward. In  order  to  deliver  as  prayed  the 
Louisville  &  Nashville  would  have  been  com- 
pelled either  to  build  chutes  or  to  hand  over 
its  cars  to  the  Southern  Railway.  The  right 
was  claimed  under  the  interstate  commerce 
act  of  February  4,  1887,  chap.  104,  §  3,  24 
Stat,  at  L.  379,  U.  S.  Comp.  Stat.  1901,  p. 
3164,  and  the  Constitution  of  Kentucky,  espe- 
cially S  213.  The  circuit  court  of  appeals 
and  this  court  agreed  that  the  right  was 
not  conferred  by  the  former  act.    As  to  ths^ 
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Constitiitioii  of  Kentucky,  the  circuit  court 
of  appeals  held  that  if  it  could  be  given  any 
such  construction  as  to  make  it  purport  to 
giye  the  plaintiff  a  right  to  the  relief  sought, 
it  would  be  making  a  void  attempt  to  regu- 
late interstate  commerce.  This  court,  on  the 
general  principle  that  a  construction  was 
to  be  adopted,  if  possible,  that  would  save 
the  instrument  from  constitutional  objec- 
tions, followed  the  suggestion  of  the  circuit 
court  of  appeals,  read  the  section  as  not  re- 
quiring the  railroad  to  deliver  its  own  cars, 
and  affirmed  a  decree  dismissing  the  bill. 

The  material  sections  of  the  Constitution 
of  Kentucky  are  as  follows: 

"Sec.  213.  All  railroad,  transfer,  belt  lines, 
and  railway  bridge  companies,  organized 
under  the  laws  of  Kentucky,  or  operating, 
maintaining,  or  controlling  any  railroad, 
transfer,  belt  lines,  or  bridges,  or  doing  a 
railway  business  in  this  state,  shall  receive, 
transfer,  deliver,  and  switch  empty  or  loaded 
ears,  and  shall  move,  transport,  receive, 
load,  or  unload  all  the  freight  in  car  loads 
or  less  quantities,  coming  to  or  going  from 
any  railroad,  transfer,  belt  line,  bridge,  or 
siding  thereon,  with  equal  promptness  and 
<«  despatch,  and  without  any  discrimination 
*  tLB  to^charges,  preference,  drawback,  or  re- 
bate in  favor  of  any  person,  corporation, 
consignee,  or  consignor,  in  any  matter  as  to 
payment,  transportation,  handling,  or  deliv- 
ery; and  shall  so  receive,  deliver,  transfer, 
and  transport  all  freight  as  above  set  forth, 
from  and  to  any  point  where  there  is  a 
physical  connection  between  the  tracks  of 
said  companies.  But  this  section  shall  not 
be  construed  as  requiring  any  such  common 
carrier  to  allow  the  use  of  its  tracks  for 
the  trains  of  another  engaged  in  like  busi- 
ness. 

"Sec.  214.  No  railway,  transfer,  belt  line, 
or  railway  bridge  company  shall  make  any 
exclusive  or  preferential  contract  or  arrange- 
ment with  any  individual,  association,  or 
corporation,  for  the  receipt,  transfer,  de- 
livery, transportation,  handling,  care,  or  cus- 
tody of  any  freight,  or  for  the  conduct  of 
any  business  as  a  common  carrier." 

The  present  case  was  begun  by  the  de- 
fendant in  error  earlier  than  the  one  just 
stated,  and  sought  similar  relief  without 
r^ard  to  the  place  where  the  stock  was  re- 
-ceived.  A  preliminary  injunction  was  is- 
sued, and  soon  led  to  proceedings  for  con- 
tempt on  the  charge  that  it  had  been  dis- 
obeyed. The  court  of  first  instance  held  that 
the  injunction  applied  to  an  interstate  ship- 
ment when  the  owner  had  sought  to  bill  it 
to  the  Southern  Railway  at  Louisville  for 
delivery  to  the  Central  Stock  Yards  and  had 
been  refused,  and  thereafter,  at  the  break- 
up yards,  so  called,  of  the  Louisville  & 
ITashville  road,  by  giving  notice  to  change 


the  destination,  had  attempted  to  bring 
about  the  desired  result.  This  decision  was 
reversed  by  the  court  of  appeals  (Louis- 
ville &  N.  R.  Co.  V.  Miller,  112  Ky.  484,  66 
S.  W.  5) ,  and  thereupon  the  before-mentioned 
bill  in  the  United  States  court  was  brought^ 
to  deal  with  interstate  shipments,  with  a 
prayer,  also,  that  the  railroad  be  required  to 
recognize  changes  of  destination;  while  the 
present  proceeding  was  kept  on  foot  to  cover 
all  that  it  lawfully  might.  At  a  later  date, 
the  petition,  as  it  is  called,  in  this  case,  was 
amended  so  as  to  pray  that  the  plaintiff  in 
error  might  be  required,  upon  tender  by 
the  Southern  Railway,  to  receive,  at  a  point  ^ 
of  physical  connection* with  the  Southern*^ 
Railway,  live  stock  from  the  Central  Stock 
Yards,  and  to  deliver  the  same  to  the  con- 
signee at  the  Bourbon  Stock  Yards  or  any 
depot  on  its  line. 

After  the  decision  in  the  other  case,  the 
railroad  company  asked  leave  to  plead  the 
decree  as  a  bar  to  so  much  of  the  relief  in  the 
present  action  as  relates  to  stock  shipped 
or  desired  to  be  shipped  from  points  outside 
of  Kentucky  to  points  within  Kentucky. 
The  trial  court,  being  of  opinion  that  the  de- 
cree would  not  be  a  bar,  refused  leave,  but 
ordered  the  proposed  amendment  to  be  made 
part  of  the  record  for  the  purpose  of  appeal. 
After  final  hearing  a  judgment  was  entered 
for  the  plaintiff,  the  defendant  in  error, 
granting  all  the  prayers  of  the  bill.  The 
railroad  company  was  ordered  (1)  to  re- 
ceive at  its  stations  in  Kentucky,  and  "to 
bill,  transport,  transfer,  switch,  and  deliv- 
er in  the  customary  way,"  at  some  point  of 
physical  connection  with  the  tracks  of  the 
Southern  Railway,  and  particularly  at  one 
described,  aU  live  stock  or  other  freight  con- 
signed to  the  Central  Stock  Yards  or  to  per- 
sons doing  business  there.  (2)  It  was  or- 
dered, further,  to  transfer,  switch,  and  de- 
liver to  the  Southern  Railway  at  the  said 
point  of  connection,  "any  and  all  live  stock 
or  other  freight  coming  over  its  lines  in  Ken- 
tucky consigned"  to  the  Central  Stock  Yards 
or  persons  doing  business  there.  (3)  It 
was  ordered,  further,  to  receive  at  the  same 
point  and  to  "transfer,  switch,  transport, 
and  deliver  all  live  stock"  consigned  to  any- 
one at  the  Bourbon  Stock  Yards,  "the  ship- 
ment of  which  originates  at  the  Central 
Stock  Yards;"  with  proviso  requiring  pay 
or  tender  of  proper  charges  for  its  services, 
whenever  demanded,  at  the  time  such  live 
stock  or  other  freight  is  offered.  (4)  Final- 
ly, the  railroad  company  was  required,  when- 
ever requested  by  the  consignor,  con- 
signee, or  owner  of  the  stock,  "at  any 
of  the  stations,  and  particularly  at  its 
break-up  yards  in  South  Louisville,  Ken- 
tucky," to  recognize  their  right  to  change 
the    destination,    and,    upon    payment    of 
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the  full  LouisTille  freigbt  rate  and  prop- 
er presentation  of  the  bill  of  lading,  duly 
indorsed,  the  railroad  was  required  to  change 
the  destination  and  deliver  at  a  point  of  con- 
^nection  with  the  Southern  Railway  tracks 
r  for  •delivery  by  the  latter  to  the  Central 
Stock  Yards.  This  judgment  was  affirmed 
by  the  court  of  appeals,  whereupon  this 
writ  of  error  was  brought.  The  points  re- 
lied upon  are  that  due  credit  was  denied  to 
the  decree  by  the  United  States  court;  that, 
if  the  Constitution  of  Kentucky  purports  to 
authorize  the  requirement  in  the  judgment 
as  to  delivery  of  shipments  from  outside  the 
state,  it  attempts  to  regulate  commerce 
among  the  states;  that,  if  the  same  instru- 
ment authorizes  the  requirement  in  the 
judgment  that  the  railroad  company  should 
give  up  possession  of  its  cars  to  the  South- 
em  Railway  Company,  it  attempts  to  de- 
prive the  railroad  of  its  property  without 
due  process  of  law;  and  that  the  same  con- 
stitutional objection  applies  to  the  attempt 
to  make  the  railroad  do  switching  work  over 
its  terminal  property  in  Louisville  between 
two  points  in  the  city  when  the  shipment 
was  neither  coming  into  the  city  nor  going 
out  of  the  city  over  the  lines  of  the  plaintiff 
in  error's  road. 

The  court  of  appeals  found  itself  unable 
to  pass  over  the  bridge  laid  by  this  court 
in  its  construction  of  the  state  Constitution, 
§  213.  It  held  that  that  section  did  purport 
to  require  the  plaintiff  in  error  to  deliver 
its  own  cars,  under  the  circumstances  of  the 
case,  to  the  extent  of  the  judgment  that  it 
affirmed.  It  declined  to  follow  the  decision 
of  this  court  that,  for  the  purposes  of  the 
case  before  it,  the  two  stock  yards  stood  on 
the  same  footing  as  if  they  were  the  sta- 
tions of  two  railroads  placed  side  by  side. 
It  decided  that  the  state  Constitution,  as 
construed  by  it,  did  not  attempt  to  regulate 
commerce  among  the  states,  and,  no  doubt 
for  that  reason,  disregarded  the  former  de- 
cree between  the  same  parties,  thinking,  we 
presume,  that,  as  the  former  bill  dealt  only 
with  interstate  commerce,  the  decree  could 
have  no  binding  effect  as  against  a  judg- 
ment which  it  deemed  to  affect  only  mat- 
ters within  the  control  of  the  state. 

We  are  surprised  that  the  court  of  appeals 
should  have  decided  that  the  judgment  ap- 
pealed  from   did   not  deal   with  commerce 
among    the    states.     The    portion    that   we 
have  numbered  (2)  ordered  a  delivery  to  the 
^  Southern    Railway    of    all    live   stock    and 
J  freight  coming  over  its  lines  consigned  to 
•  the  Central  Stock* Yards,  and  this  includes, 
of  course,  that  coming  from  other  states. 
The  same  is  to  be  said  of  the  requirement 
in  (4)  as  to  change  of  destination.     When 
the  live  stock  reached  the  point  of  connection 
or  the  break-up  yards,  the  carriage  was  not 


at  an  end,  as  appears  by  the  vezy  intent  of 
the  judgment,  and  as  was  decided  in  Me- 
Neill  V.  Southern  R.  Co.  202  U.  S.  643, 
559,  50  L.  ed.  1142,  1147,  26  Sup.  Ct.  Rep. 
722.  Moreover,  that  decision  cited  and  ap- 
proved the  language  of  the  circuit  court  of 
appeals,  to  which  we  have  referred  already, 
in  the  case  between  these  parties,  to  the  effect 
that,  if  the  Kentucky  Constitution  could  be 
construed  as  the  state  court  of  appeals  has 
construed  it,  it  would  be  attempting  what  it 
could  not  do.  Ibid.  562.  We  think  discus- 
sion of  this  part  of  the  case  unnecessary, 
and  we  should  have  to  hold  the  provision  of 
the  state  Constitution  void  as  applied,  if  we 
followed  the  construction  given  to  it  by  the 
state  court;  but  we  are  relieved  of  that 
necessity  by  the  fact  that  those  portions  of 
the  judgment  of  which  we  are  speaking  are 
invalid  by  reason  of  the  previous  adjudica- 
tion of  the  United  States  court. 

As  we  have  indicated,  the  decree  was 
pleaded  as  a  bar  only  ''to  so  much  of  the 
claim  for  relief  as  relates  to  stock  shipped 
or  transported,  or  desired  to  be  shipped  or 
transported,  from  points  outside  of  Ken- 
tucky to  points  within  Kentucky."  It  was 
not  argued  that  a  decision  that  certain 
words  in  a  Constitution  have  a  certain  mean- 
ing, in  a  suit  founded  upon  them,  is  con- 
clusive as  between  the  same  parties  in  an- 
other suit  upon  the  same  words,  for  the  same 
purpose,  except  that  one  is  to  enforce  them 
with  regard  to  matters  outside  the  control  of 
the  state,  and  the  other  to  enforce  them  with 
regard  to  matters  within  its  control.  There- 
fore we  express  no  opinion  upon  the  point. 
It  was  argued,  however,  that  the  requirement 
that  the  plaintiff  in  error  should- deliver  its 
own  cars  to  another  road  was  void  under  the 
14th  Amendment  as  an  unlawful  taking  of 
its  property.  In  view  of  the  well-known  and 
necessary  practice  of  connecting  roads,  we 
are  far  from  saying  that  a  valid  law  could 
not  be  passed  to  prevent  the  cost  and  loss^ 
of  time  entailed  by  needless  transhipment^ 
or  breaking  bulk,  in  case*of  an  unreasonable* 
refusal  by  a  carrier  to  interchange  cars  with 
another  for  through  traffic.  We  do  not  pass 
upon  the  question.  It  is  enough  to  observe 
that  such  a  law  perhaps  ought  to  be  so  limit- 
ed as  to  respect  the  paramount  needs  of  the 
carrier  concerned,  and  at  least  could  be  sus- 
tained only  with  full  and  adequate  regula- 
tions for  his  protection  from  the  loss  or  un- 
due detention  of  cars,  and  for  securing  due 
compensation  for  their  use.  The  Constitu- 
tion of  Kentucky  is  simply  a  universal, 
undiscriminating  requirement,  with  no  ade- 
quate provisions  such  as  we  have  described. 
The  want  cannot  be  cured  by  inserting  them 
in  judgments  under  it.  The  law  itself  must 
save  the  parties'  rights,  and  not  leave  them 
to  the  discretion  of  the  courts  as  such     Sea 
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Security  Trust  &  S.  V.  Co.  v,  Lexington, 
203  U.  S.  323,  333,  51  L.  ed.  204,  208,  27  Sup. 
Ct.  Rep.  87;  Roller  v.  Holly,  176  U.  S.  398, 
409,  44  L.  ed.  520,  524,  20  Sup.  Ct.  Rep.  410; 
Connecticut  River  R.  Co.  v.  Franklin  Coun- 
ty, 127  Mass.  50,  53,  34  Am.  Rep.  338;  Ash 
Y.  Cummings,  50  N.  H.  591 ;  Moody  v.  Jack- 
sonville, T.  A  K.  W.  R.  Co.  20  Fla.  697;  Ex 
parte  Martin,  13  Ark.  198,  68  Am.  Dec.  321; 
St  Louis  V.  Hill,  116  Mo.  627,  21  L.R.A. 
226,  22  S.  W.  861.  It  follows  that  the  re- 
quirement of  the  state  Constitution  cannot 
stand  alone  under  the  14th  Amendment, 
and  that  the  judgment  in  this  respect  also, 
being  hased  upon  it,  must  fall.  We  do  not 
mean,  however,  that  the  silence  of  the  Con- 
stitution might  not  be  remedied  by  an  act 
of  legislature  or  a  regulation  by  a  duly  au- 
thorized subordinate  body  if  such  legisla- 
tion should  be  held  consistent  with  the  state 
Constitution  by  the  state  court.  We  should 
add  that  the  requirement  in  the  first  part  of 
the  judgment,  which  we  have  been  discussing, 
is  open  to  the  objections  mentioned  in  the 
former  decision  so  far  as  it  practically  re- 
quires the  Louisville  &  Nashville  Railroad 
to  deliver  cars  at  Louisville  elsewhere  than 
at  its  own  terminus.  192  U.  S.  670,  671,  48 
L.  ed.  569,  670,  24  Sup.  Ct.  Rep.  339. 

There  remains  for  consideration  only  ths 
third  division  of  the  judgment,  which  re- 
quires the  plaintiff  in  error  to  receive  at  the 
eonnecting  point,  and  to  switch,  transport, 
and  deliver,  all  live  stock  consigned  from  the 
Central  Stock  Yards  to  anyone  at  the  Bour- 
^  bon  Stock  Yards.  This  also  is  based  upon 
•  the*sections  of  the  Constitution  that  have 
been  quoted.  If  the  principle  is  sound, 
every  road  into  Louisville,  by  making  a 
physical  connection  with  the  Louisville  & 
Nashville,  can  get  the  use  of  its  costly  ter- 
minals and  make  it  do  the  switching  neces- 
sary to  that  end,  upon  simply  paying  for 
the  service  of  carriage.  The  duty  of  a  car- 
rier to  accept  goods  tendered  at  its  station 
does  not  extend  to  the  acceptance  of  cars  of- 
fered to  it  at  an  arbitrary  point  near  its 
terminus  by  a  competing  road,  for  the  pur- 
pose of  reaching  and  using  its  terminal  sta- 
tion. To  require  such  an  acceptance  from  a 
railroad  is  to  take  its  property  in  a  very 
effective  sense,  and  cannot  be  justified  unless 
the  railroad  holds  that  property  subject  to 
greater  liabilities  than  those  incident  to  its 
calling  alone.  The  court  of  appeals  did  not 
put  its  decision  upon  any  supposed  special 
liability,  but  upon  the  broad  ground  that  the 
state  Constitution  requires  it,  and  law- 
fully may  require  it,  of  a  common  carrier  by 
rail.  Therefore  the  judgment  must  be  re- 
versed. 
Judinnent  reversed. 


Mr.  Justice  MoKenna,  dissenting: 
I  am  unable  to  concur  in  the  opinion  of 
the  court  so  far  as  it  applies  to  the  trans- 
portation of  cattle  wholly  within  Kentucky. 
The  difference  between  that  and  interstate 
transportation  is  important,  for  it  was  con- 
ceded at  the  argument  that  at  least  60  per 
cent  of  the  business  was  of  domestic  cattle. 
This  is  a  second  review  of  the  controversy 
between  the  parties.  It  was  originally 
started  in  one  of  the  courts  of  Kentucky, 
and  there,  meeting  obstacles  arising  from 
the  want  of  jurisdiction  over  interstate  com- 
merce, the  latter  was  made  the  subject  of 
a  suit  in  a  United  States  circuit  court,  where 
the  Central  Stock  Yards  Company  suffered 
defeat,  its  bill  being  dismissed  for  want  of 
equity.  This  judgment  was  affirmed  by  the 
circuit  court  of  appeals  (63  L.RA.  213,  65 
a  C.  A.  63,  118  Fed.  113)  and  subsequently 
by  this  court.  192  U.  S.  568,  48  L.  ed.  668, 
24  Sup.  Ct.  Rep.  339.  This  is  pointed  out  in^ 
the  opinion,  but  it  may  be  well  to  see  what^ 
was  decided.  In  the  circuit  court<^of  appeals* 
these  propositions  were  decided:  (1)  Inde- 
pendently of  statute,  the  railway  could  not 
be  required  to  deliver  to  the  Southern  Rail- 
way Company  for  transportation  to  the 
Central  Stock  Yards  Company  the  live  stock, 
though  shipped  to  and  ultimately  destined  to 
the  stock  yards  company.  The  Louisville  & 
Nashville  Company,  the  court  said,  per- 
formed its  duty  under  the  common  law  when 
it  provided  a  place  for  disembarkation  of 
the  stock  at  the  Bourbon  Stock  Yards, 
though  that  place  was  fixed  by  contract  with 
the  latter  company.  (2)  That  the  refusal 
of  the  Louisville  &  Nashville  Company  to 
make  such  transfer  of  stock  to  the  Southern 
Railway  Company  was  not  a  violation  of 
§  3  of  the  interstate  commerce  act.  (3)  Con- 
sidering the  ease  more  broadly  and  as  in- 
volving the  right  to  require  one  railroad  to 
interchange  traffic  with  another,  the  position 
of  the  Central  Stock  Yards  Company  would 
be  untenable,  because,  as  it  was  held  at 
common  law,  a  railroad  is  only  bound  to 
transport  freight  at  its  own  terms.  (4)  If 
the  Constitution  of  Kentucky  could  be  con- 
strued to  require  such  delivery  of  the  live 
stock,  it  was  invalid  in  so  far  as  it  affected 
interstate  commerce.  The  case,  therefore, 
left  local  commerce  untouched.  It  declared 
no  principle  that  precluded  a  state,  by  leg- 
islation, constitutional  or  statutory,  to  re- 
quire such  transfer  of  stock  if  it  applied 
only  to  commerce  within  the  state.  The 
case  came  to  this  court,  and  here  also  it 
was  considered  only  as  it  affected  interstate 
commerce.  It  is  true  it  was  said  that  "if 
the  cattle  are  to  remain  in  the  defendant's 
cars  it  cannot  be  required  to  hand  those  cars 
over  to  another  railroad  without  a  oontraot, 
and  the  courts  have  no  authority  to  diets  te 
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a  contract  to  the  defendant,  or  to  require  it 
to  make  one."  This  expressed  only  a  limit 
upon  the  power  of  the  courts,  not  of  a  leg- 
islature or  a  constitution,  for  it  was  also 
said,  "there  is  no  act  of  Congress  that  at- 
tempts to  give  courts  a  power  to  require 
contracts  to  be  made  in  a  case  like  this." 
And  the  cases  which  were  cited  sustain  the 
view  that  the  impotency  of  the  courts  was 
not  because  of  a  right  in  the  railroads,  which 
^were  exempt  from  legislatire  regulation, 
^  but  a  right  only  exempt  from  control  by  the 
•  courts  in  the*absenoe  of  legislation.  Kone 
of  the  cases  declare  otherwise.  They  in- 
terpreted the  then-existing  legislation,  and 
did  not  attempt  to  decide  what  legislation 
might  be  competent.  Indeed,  Judge  Jack- 
son (afterwards  a  justice  of  this  court)  in 
Kentucky  &  I.  Bridge  Co.  t.  Louisville  & 
N.  R.  Co.  2  LJt.A.  289,  2  Inters.  Com.  Rep. 
351,  37  Fed.  567,  634,  strongly  intimated 
that  Congress  had  the  power  to  do  what  he, 
exercising  the  powers  of  the  circuit  court, 
oould  not  do  without  legislative  authority. 
I  will  assume,  therefore,  the  power  of  the 
state  to  require  an  exchange  of  cars  between 
railroads,  and  consider  only  what  are  the 
limitations  upon  the  exercise  of  the  power; 
not  broadly,  for  the  case  has  been  brought 
into  the  narrow  requirements  of  provision 
for  compensation  and  security.  Must  such 
provisions  be  explicit  in  the  law?  May  not 
the  principle  or  rule  of  regulation  be  pre- 
scribed by  law,  statutory  or  constitutional, 
and  the  conditions  of  its  application  be  as- 
certained and  enforced  by  the  courts  or  an 
administrative  body?  To  what  extent  a 
court  may  be  made  an  instrumentality  in 
the  administration  of  the  laws  of  a  state  I 
may  refer  to  the  Virginia  Railroad  Commis- 
sion cases.  Prentis  v.  Atlantic  Coast  Line 
Co.  211  U.  S.  210,  53  li.  ed.  — ,  29  Sup.  Ct 
Rep.  67.  See  also  Kohl  v.  United  States,  91 
U.  S.  367,  23  L.  ed.  449. 

If  the  state  may  so  distribute  its  power 
of  regulation  it  is  certainly  not  within  the 
province  of  this  court  to  say  that  it  has  not 
done  so,  against  a  contrary  view,  expressed 
or  assumed,  by  the  courts  of  the  state.  We 
can  only  deal  with  the  result,  that  is,  the 
ultimate  action  of  the  state,  through  any 
of  its  instrumentalities,  as  offending  the 
14th  Amendment  of  the  Constitution  of  the 
United  States.  The  procedure  is  for  the 
determination  of  the  state.  This  principle 
is  conspicuously  illustrated  in  Waters-Pierce 
on  Co.  Y.  Texas,  212  U.  S.  86,  53  L.  ed.  — , 
29  Sup.  Ct  Rep.  220,  and  is  also  illustrat- 
ed by  the  decisions  under  the  Massachusetts 
and  New  Hampshire  mill  acts,  infra.  What, 
then,  is  the  effect  of  the  judgment  under  re- 
view? 

It  will  be  observed  that  the  Constitution 
puts  an  obligation  upon  railroad  companies 


to  "receive,  transfer,  deliver,  and  switch  emp- 
ty or  loaded  cars/*  and  to  "move,  transport,  ^ 
receive,  load,  or  unload  all  the  freight  in^ 
car  loads  or  less  quantities'^coming  to  or  go-  • 
ing  from  any  railroad  .  .  .  with  equal 
promptness  and  despatch,  and  without  any 
discrimination  as  to  charges,  preference, 
drawback,  or  rebate  in  favor  of  any  person 
.  .  .  in  any  matter  as  to  payment,  trans- 
portation, handling,  or  delivering,"  and  to 
"receive  .  .  .  and  transport  all  freight, 
.  •  .  from  and  to  any  point  where  there 
is  a  physical  connection  between  the  tracks 
of  said  companies."  [§  213.]  The  Constitu- 
tion, therefore,  imposes  a  duty,  it  is  true, 
but  not  a  duty  to  be  uncompensated.  The 
special  emphasis  of  the  prohibition  of  favor 
as  to  charges  makes  conspicuous  and  indis- 
putable the  right  to  make  and  enforce  them 
if  made  and  enforced  without  "favor  to  any 
person."  There  could  be  no  discrimination 
"as  to  charges,"  if  there  were  no  charges,  no 
drawback  or  rebate  from  them;  and  the 
right  to  require  security  for  the  return  of 
the  cars  is  left  untouched.  Nor  have  the 
constitutional  provisions  been  limited  by  the 
decree  under  review. 

It  does  not  adjudge  that  the  service  re- 
quired of  the  Louisville  <&  Nashville  Rail- 
road should  not  be  compensated.  The  right 
of  the  railroad  company  to  charge  for  the 
use  of  its  cars  is  declared.  The  court  said 
that  the  transfer  of  the  cars  was  a  use  of 
them  in  the  interest  of  the  public.  "If  this," 
the  court  further  observed,  "is,  in  a  sense, 
the  taking  of  its  property  for  private  pur- 
poses, appellant  must  [plaintiff  in  error],  as 
a  common  carrier,  submit  to  it,  for  it  is  only 
a  temporary  and  necessary  use  of  its  prop- 
erty. Appellant  cannot  suffer  loss  by  such 
use  of  its  cars.  If  it  delivers  its  cars  to  the 
Southern  Railway  to  be  taken  to  appellee's 
[Central]  stockyards  for  the  loading  or  un- 
loading of  stock,  that  company  has  no  right 
to  detain  them  longer  than  a  reasonable 
time  for  that  purpose,  and  must  return 
them.  Appellant  may  charge  a  reasonable 
amount  for  the  use  of  its  cars,  and  if  they 
are  not  returned,  or,  if  detained  an  unrea- 
sonable time,  it  may  sue  the  delinquent  road 
for  damages,  or  apply  to  a  court  of  equity 
for  a  mandatory  injunction  to  compel  the 
return  of  the  cars.  Indeed,  it  can  suffer 
no  loss  which  the  law  may  not  rem- 
edy." [30  Ky.  L.  Rep.  35,  97  S.  W.  789.]  ^ 
And  the  court  pointed  out  that,  by  regula-^ 
tions  between  railroads,  cars  were  winter-* 
changed  between  them  at  a  fixed  charge.  It 
is  entirely  consistent  with  the  opinion  that 
plaintiff  in  error  may  charge  for  the  delivery 
of  its  cars,  either  when  the  cattle  are 
shipped  or  when  their  destination  is  changed, 
or  at  the  time  of  delivery  to  the  Southern 
Railway  Company.    It  is  also  entirely  con- 
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fiistent  with  the  opinion  of  the  court  that 
plaintiff  in  error  can  exact  such  stipulations 
from  the  Southern  Railway  Company  as  will 
f>rotect  it  fully.  The  practice  of  connecting 
roads  should  be  regarded,  I  think,  when  con- 
sidering so  simple  a  servitude  as  imposed  in 
this  case  upon  property  devoted  to  a  public 
use,  and  subject,  because  of  such  use,  to  reg- 
ulation by  the  state.  In  this  every  right  of 
plaintiff  in  error  would  be  preserved.  In  this 
•every  power  of  the  state  would  be  preserved. 
I  do  not  stop  to  make  a  comparison  between 
«uch  right  and  such  power,  but  I  submit 
this  court  should  put  no  limit  upon  the  lat- 
ter that  is  not  clearly  necessary  to  preserve 
the  other. 

Plaintiff  in  error  makes  no  question  of 
precedent  or  ultimate  payment  for  the  use 
•of  its  cars,  or  the  absence  of  provisions  for 
their  return.  It  is  contended  that  in  some 
way  (in  what  way  is  not  pointed  out)  the 
«tate  must  exercise  its  right  of  eminent  do- 
main, and,  unless  the  right  be  exercised 
through  an  impartial  tribunal,  there  is  not 
<due  process  of  law.  It  is  also  contended 
that  there  is  an  attempted  transfer  of 
terminals,  and  the  duty  of  a  local  transfer 
<»mpany  imposed  on  plaintiff  in  error, 
which,  in  some  way,  takes  its  property 
without  due  process  of  law.  The  question 
made,  then,  is  of  an  inviolable  right, 
impregnable  in  constitutional  protection, 
against  a  legislative  regulation  such  as  in 
the  caae  at  bar;  and  to  what  contemplation 
does  this  bring  us?  If  the  right  is  impr^- 
nable  in  constitutional  protection  against 
regulation  in  the  interest  of  intrastate  com- 
merce, it  is  also  impregnable  in  such  con- 
stitutional protection  against  regulation  in 
the  interest  of  interstate  commerce.  Are 
we  prepared  to  announce  that  conclusion? 
The  consequences  of  it  are  certainly  quite 
serious. 

The  act  of  June  29,  1006  (34  Stat,  at  L. 

584,  chap.  3591,  U.  S.  Comp.  Stat  Supp. 

^1907,    p.    893),    provided    that   "the   term 

•0  ^transportation'    shall    include    ...    all 

«  [of  the  articles]  *in8trumentalitie8  and  fadl 

Hies  of  shipment  or  carriage;"  and  further 

provides  that  every  carrier  subject  to  its 

provisions    shall  "provide  and  furnish  such 

transportation     upon     reasonable     request 

therefor,  and  to  eBtablish  through   routes 

and   just  and   reasonable   rates   applicable 

thereto."     (S  1.) 

The  act  also  provides  that  such  carriers, 
upon  the  application  of  an^  lateral  branch 
line  of  railroad  or  of  any  shipper,  shall 
eonstruct  and  operate  switch  connections 
and  shall  furnish  cars  for  the  traffic  there- 
over. And  the  Commission  is  given  power 
to  enforce  such  duty. 


The  Commiasion  is  alao  given  the  power 
to  divide  a  joint  rate  and  establish  joint 
rates  and  through  routes.  The  Commission 
further  has  the  power  to  fix  the  compensa- 
tion to  be  paid  to  the  owner  of  property 
transported  for  any  instrumentality  fur- 
nished by  him. 

These  are  some  of  the  regulations  of  in- 
terstate commerce, — regulations  of  great 
reach  and  consequence;  and  they  are  not 
more  specific  as  to  compensation  or  security 
for  the  use  or  loss  of  cars  than  the  Con- 
stitution of  Kentucky.  And  I  submit  that 
the  power  of  a  state  over  its  domestic 
commerce  is  as  great  as  the  power  of  the 
nation  over  interstate  commerce. 

The  exigencies  of  this  case  do  not  require 
me  to  distinguish  between  those  sovereign 
powers  of  the  state  denominated  the  power 
of  eminent  domain  and  the  police  power. 
Both  may  be  exercised  over  private  prop- 
erty. By  the  exercise  of  the  first  power 
property  is  taken,  and  compensation  for  it 
is  a  necessary  condition;  by  the  exercise 
of  the  second  power  property^  is  subjected 
to  regulation,  and  a  provision  for  compen- 
sation is  not  necessary.  When  regulation  is 
transcended  and  becomes  a  taking  of  prop- 
erty may,  at  times,  be  a  close  question; 
but  the  power  of  regulation  must  not  be 
overlooked  or  underestimated.  It  is,  as 
I  have  said,  an  exercise  of  the  police  power, 
and  that  is  the  most  absolute  of  the  sover- 
eign powers  of  the  state.  We  said  in  Bacon 
V.  Walker,  204  U.  S.  311,  51  L.  ed.  499,  27 
Sup.  Ct.  Rep.  289,  that  it  "extends  to  so 
dealing  with  the  conditions  which  exist  in 
a  state  as  to  bring  out  of  them  the  greatest^ 
welfare  of  its  people."  In  Otis  Co.  v.  Lud-jo 
low  Mfg.  Co.  201*U.  S.  140,  50  L.  ed.  flOfl,* 
26  Sup.  Ct.  Rep.  363,  this  court  sustained 
the  Massachusetts  mill  act,  which  gave  the 
right  of  one  owner  of  land  on  a  stream  to 
flow  the  land  of  another,  against  the  charge 
that  it  was  contrary  to  the  14th  Amend- 
ment of  the  Constitution  of  the  United 
States,  as  taking  property  without  due  proc- 
ess of  law,  in  that  it  made  no  adequate 
provision  for  the  payment  of  damages  caused 
by  an  exercise  of  the  rights  conferred  by 
the  act  The  provision  for  payment  was  an 
action  for  damages.  The  use  of  property 
in  that  case  waa  as  complete  and  more  en- 
during than  in  this,  and  we  said  of  it: 
"The  right  of  the  lower  owner  only  becomes 
complete  when  the  land  is  flowed,  and  as, 
even  then,  it  is  not  a  right  to  maintain 
the  water  upon  the  plaintiff's  land,  but 
merely  a  right  to  maintain  the  dam  subject 
to  paying  for  the  harm  actually  done,  we 
see  nothing  to  complain  of  in  that  regard." 
See  Head  v.  Amoskeag  Mfg.  Co.  113  U.  8. 
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9,  28  L.  ed.  880,  5  Sup.  Ct.  Rep.  441.  This 
court,  therefore,  has  decided  that  a  simple 
action  of  damages  is  sufficient  security  for 
compensation  for  that  use  of  property  which 
this  court,  and  almost  eyery  court  in  the 
Union,  has  held  to  be  a  taldng.  Pumpelly 
▼.  Green  Bay  &  M.  Canal  Co.  13  Wall.  106, 
20  L.  ed.  667. 

It  is  true  it  is  held  by  the  supreme  judi- 
cial court  of  Massachusetts  that  the  princi- 
ple upon  which  the  mill  act  is  founded  is 
not  the  right  of  eminent  domain,  but  the 
resulting  general  good  of  all,  or  the  public 
welfare.  Murdock  t.  Stickney,  8  Cush.  113. 
And  this  court,  yielding  also  to  that  pur- 
pose, has  quite  recently  declared  that  a 
state  migh^  in  order  to  meet  new  condi- 
tions, elevate  into  a  public  use  of  property 
that  which,  under  other  conditions,  had 
universally  been  held  to  be  a  private  use. 
Clark  V.  Nash,  198  U.  S.  361,  49 
L.  ed.  1085,  25  Sup.  Ct.  Rep.  676,  4  A.  ft 
E.  Ann.  Cas.  1171;  Strickley  v.  Highland 
Boy  Gold  Min.  Co.  200  U.  S.  527,  50  L.  ed. 
581,  26  Sup.  Ct.  Rep.  801,  4  A.  ft  E.  Ann. 
Cas.  1174.  See  also  Offield  v.  New  York,  N. 
H.  ft  H.  R.  Co.  203  U.  S.  872,  51  L.  ed.  231, 
27  Sup.  Ct.  Rep.  72. 

Other  cases  may  be  adduced  for  illustra- 
tion. I  think,  therefore,  that  it  might  easily 
be  contended  that  the  service  required  of 
plaintiff  in  error  cannot  be  considered,  in 
any  legal  or  practical  sense,  a  taking  of 
property.  Let  us  keep  steadily  in  mind 
what  it  is  that  is  required,  aUd  what  the 
^  requirement  involves  of  the  use  of  plaintiff 
M  in  error's  cars.  It  is  a  use  not  different 
•  from  that^ey  served  from  the  moment  of 
starting,  or  would  serve  if  the  end  of  the 
transportation  be  the  Bourbon  Stock  Yards. 
If  the  end  of  the  transportation  be  made 
the  Central  Stock  Yards,  there  is  the  added 
element. only  that  a  limited  and  temporary 
possession  of  the  cars  is  given  to  the  South- 
em  Railway  Company, — a  possession,  it 
must  be  said,  not  required  in  the  interest 
of  that  company,  but  in  the  interest  of  the 
commerce  of  which  it  and  the  plaintiff  in 
error  are  but  instrumentalities,  and  as  aids 
to  which  they  were  organized  and  are  per- 
mitted to  exist. 

But  I  do  not  have  to  take  this  position, 
strongly  supported  as  it  may  be.  It  is 
enough  for  my  purpose  that  the  Constitu- 
tion of  the  state  provides  for  compensa- 
tion for  the  duty  it  imposes  on  the  rail- 
roads. 

I  am  authorized  to  say  that  Mr.  Justice 
Harlan  and  Mr.  Justice  Bloody  eoncur  in 
this  dissent 


Oct.  Tebic, 
(pt  U.  8.  21S) 
STANDARD   OIL   COMPANY,   PetiUoner, 
v. 
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A  winchman  in  the  general  employ  of  a 
shipper  remains  the  latter's  employee  for 
the  purpose  of  fixing  the  responsibility 
for  injuries  inflicted  through  his  negligence 
upon  a  longshoreman  employed  by  a  master 
stevedore  whose  contract  with  the  shipper 
to  load  a  vessel  requires  him  to  pay  the 
latter  an  agreed  compensation  for  the  hoist- 
ing, and  who  has  no  control  over  the  move- 
ments of  the  winchman  except  that  the 
tatter's  hours  of  labor  necessarily  conform 
to  those  of  the  longshoremen,  and  that,  in 
timing  the  raising  and  lowering,  he  obeys 
the  signals  of  a  gangman  representing  tht^ 
master  stevedore. 

[Bid.  Note.~For  other  cas«e,  see  Master  and 
Servant.  Cent.  Dig.  8S  lClO-1216:  Dec.  Dig.  | 
801.*3 
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WRIT  of  Certiorari  to  the  United 
State  Circuit  Court  of  Appeals  for  th» 
Second  Circuit  to  review  a  judgment  which 
affirmed  a  judgment  of  the  Circuit  Court 
for  the  Eastern  District  of  New  York  in 
favor  of  plaintiff  in  an  action  to  recover 
damages  for  personal  injuries.    Affirmed. 

See  same  case  below,  81  C.  C.  A.  399,  162 
Fed.  166. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  W.  Fuller  for  petitioner. 

Mr.  Bertrand  Ij.  Pettigrew  for  respond- 
ent ^ 

*Mr.  Justice  Moody  delivered  the  opinion* 
of  the  court: 

The  respondent,  hereafter  called  the  plain- 
tiff, brought  an  action  in  the  circuit  court  of 
the  United  States  for  the  eastern  district 
of  New  York  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  suffered 
by  him  through  the  negligence  of  a  serv- 
ant of  the  petitioner,  hereafter  called  the 
defendant. 

The  plaintiff  was  employed  as  a  long- 
shoreman by  one  Torrence,  a  master  steve- 
dore, who,  under  contract  with  the  defend- 
ant, was  engaged  in  loading  the  ship  Sus- 
quehanna with  oil.  The  plaintiff  was  work- 
ing in  the  hold,  where,  without  fault  on  his 
part,  he  was  struck  and  injured  by  a  draft 
or  load  of  cases  containing  oil,  which  was 
unexpectedly  lowered.  The  ship  was  along- 
side a  dock  belonging  to  the  defendant,  and 
the  cases  of  oil  were  conveyed  from  the  dock 
to  the  hatch  by  hoisting  them  from  the 
dock  to  a  point  over  the  hatch,  whence  they 
were  lowered  and  guided  into  the  hold.    Hm 


*For  other  casefl  see  same  topic  &  8  number  In  Dec.  A  Am.  Dlffs.  1907  to  date.  A  Rep'r  Indexes 
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work  was  done  with  great  rapidity.  The 
motive  power  was  furnished  by  a  steam 
winch  and  drum,  and  the  hoisting  and  low- 
ering were  accomplished  bj  means  of  a 
tackle,  guy  rope,  and  hoisting  rope.  The 
tackle  and  ropes  were  furnished  and  rigged 
by  the  stevedore,  and  the  winch  and  drum 
were  owned  by  the  defendant  and  placed  on 
its  dock,  some  60  feet  distant  from  the 
hatch.  All  the  work  of  loading  was  done  by 
employees  of  the  stevedore,  except  the  op- 
eration of  the  winch,  which  was  done  by  a 
winchman  in  the  general  employ  of  the  de- 
fendant. The  case  was  tried  before  a  jury 
and  the  plaintiff  had  a  verdict.  The  ver- 
dict establishes  that  the  plaintiff  was  in 
the  use  of  due  care,  and  that  his  injuries 
were  suffered  by  reason  of  the  negligence  of 
the  winchman  in  improperly  lowering  the 
draft  of  cases  into  the  hold. 

The  only  question  presented  is  whether  the 
winchman  was,  at  the  time  the  injuries  were 
received,  the  servant  of  the  defendant  or  of 
the  stevedore.  If  he  was  the  servant  of  the 
defendant,  as  he  was  found  to  be  by  the 
v<  courts  below,  the  defendant  was  responsible 
•  for  his  negligence.  If  not,  that  ia'the  end  of 
the  case,  and  it  is  not  necessary  to  inquire 
what  would  be  the  measure  of  liability  of  the 
stevedore. 

The  decision  of  this  question  requires  us 
to  consider  some  further  facts  which  were 
not  disputed.  The  winchman  was  hired  and 
paid  by  the  defendant,  who  alone  had  the 
right  to  discharge  him.  The  stevedore 
agreed  to  pay  the  defendant  $1.50  a  thousand 
for  the  hoisting.  The  stevedore  had  no  con- 
trol over  the  movements  and  conduct  of  the 
winchman,  except  as  follows:  The  hours  of 
labor  of  the  winchman  necessarily  conformed 
to  the  hours  of  labor  of  the  longshoremen. 
The  winch  and  winchman  were  at  a 
place  where  it  was  impossible  to  deter- 
mine the  proper  time  for  hoisting  and 
lowering  the  draft  of  cases  of  oil,  and 
the  winchman  necessarily  depended  upon 
signals  from  others.  These  signals  were  giv- 
en by  an  employee  of  the  stevedore,  called 
a  gangman,  who  stood  upon  the  deck  of  the 
ship  and  gave  signals  to  hoist  or  lower  by 
the  blowing  of  a  whistle  which  could  be 
heard  for  a  long  distance.  The  negligence 
consisted  in  lowering  a  draft  of  cases  be- 
fore receiving  this  signal. 

This  case  is  here  by  certiorari  from  the 
circuit  court  of  appeals,  which  affirmed  the 
judgment  of  the  circuit  court,  because  of  the 
supposed  conflict  of  decision  in  the  lower 
Federal  courts.  Upon  a  state  of  facts  much 
resembling  each  other,  it  was  held  by  the  cir- 
cuit court  of  appeals  for  the  second  circuit, 
in  The  Slingsby,  57  0.  0.  A.  52,  120  Fed. 
748,  that  the  winchman  was  the  servant  of 
him  who  furnished  the  winch  and  power; 


and  in  The  Elton,  73  C.  C.  A.  467,  142  Fed. 
367,  the  contrary  conclusion  was  reached  by 
the  circuit  court  of  appeals  for  the  third 
circuit.  In  the  latter  case,  it  is  true,  the 
judgment  was  rested  upon  a  question  of 
pleading,  and  the  observations  of  the  court 
upon  this  subject  were  unnecessary  to  the 
decision.  It  is  by  no  means  certain  that 
both  cases  do  not  differ  materially  from  the 
case  at  bar  as  we  view  it,  and  we  do  not 
deem  it  necessary  to  question  the  conclu- 
sions reached  in  them. 

We  have  examined  the  authorities  selected  ^ 
with  discrimination,  and  pressed  upon  theg 
attention  of  the  court  in  the  brief,*compact,» 
and  otherwise  excellent  aiguments  of  coun- 
sel, though  we  do  not  deem  it  necessary  to 
refer  to  all  of  them. 

One  who  employs  a  servant  to  do  his 
work  is  answerable  to  strangers  for  the  neg- 
ligent acts  or  omissions  of  the  servant,  com- 
mitted in  the  course  of  the  service.  The 
plaintiff  rests  his  right  to  recover  upon  this 
rule  of  law,  which,  though  of  comparatively 
modem  origin,  has  come  to  be  elementary. 
But,  however  clear  the  rule  may  be,  its  ap- 
plication to  the  infinitely  varied  affairs  of 
life  is  not  always  easy,  because  the  facts 
which  place  a  given  case  within  or  without 
the  rule  cannot  always  be  ascertained  with 
precision.  The  servant  himself  is,  of  course, 
liable  for  the  consequences  of  his  own  care- 
lessness. But  when,  as  is  so  frequently  the 
case,  an  attempt  is  made  to  impose  upon  the 
master  the  liability  for  those  consequences, 
it  sometimes  becomes  necessary  to  inquire 
who  was  the  master  at  the  very  time  of  the 
negligent  act  or  omission.  One  may  be  in 
the  general  service  of  another,  and,  never- 
theless, with  respect  to  particular  work,  may 
be  transferred,  with  his  own  consent  or  ac- 
quiescence, to  the  service  of  a  third  person, 
so  that  he  becomes  the  servant  of  that  per- 
son, with  all  the  legal  consequences  of  the 
new  relation. 

It  is  insisted  by  the  defendant  that  the 
winchman,  though  in  its  general  employ,  had 
ceased  to  be  its  servant,  and  had  become,  for 
the  time  being,  with  respect  to  the  work  neg- 
ligently performed,  the  servant  of  the  mas- 
ter stevedore.  This  may  be  true,  although 
the  winchman  was  selected,  employed,  paid, 
and  could  be  discharged  by  the  defendant. 
If  it  is  true,  the  defendant  is  not  liable. 
The  case,  therefore,  turns  upon  the  decision 
of  the  question.  Whose  servant  was  the 
winchman  when  he  was  guilty  of  the  negli- 
gence which  caused  the  injury? 

It  will  aid  somewhat  in  the  ascertainment 
of  the  true  test  for  determining  this  ques- 
tion to  consider  the  reason  and  extent  of  the 
rule  of  a  master's  responsibility.  The  rea- 
son for  the  rule  is  not  clarified  much  by  the 
Latin   phrases    in    which    it    is    sometimes 
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clothed.    They  are  rather  restatements  than 
e«  explanations  of  the  rule.    The  accepted  rea- 

•  son  for  it  is  that  given  by  •Chief  Justice 
Shaw  in  the  case  of  Farwell  y.  Boston  &  W. 
R.  Corp.  4  Met.  49,  38  Am.  Dec.  339.  In 
substance,  it  is  that  the  master  is  answer- 
able for  the  wrongs  of  his  servant,  not  be- 
cause he  has  authorized  them  nor  because 
the  servant,  in  his  negligent  conduct,  rep- 
resents the  master,  but  because  he  is  con- 
ducting the  master's  affairs,  and  the  mas- 
ter is  bound  to  see  that  his  affairs  are  so 
conducted  that  others  are  not  injured.  It 
is  said  in  that  case  that  this  is  a  "great 
principle  of  social  duty,"  adopted  "from 
general  considerations  of  policy  and  securi- 
ty." But  whether  the  reasons  of  the  rule 
be  grounded  in  considerations  of  policy  or 
rested  upon  historical  tradition,  there  is  a 
clear  limitation  to  its  extent.  Guy  v.  Don- 
ald, 203  U.  S.  399,  406,  51  L.  ed.  245,  247,  27 
Sup.  Ct.  Rep.  63.  The  master's  responsibili- 
ty cannot  be  extended  beyond  the  limits  of 
the  master's  work.  If  the  servant  is  doing 
his  own  work  or  that  of  some  other,  the  mas- 
ter is  not  answerable  for  his  negligence  in 
the  performance  of  it. 

It  sometimes  happens  that  one  wishes  a 
certain  work  to  be  done  for  his  benefit,  and 
neither  has  persons  in  his  employ  who  can 
do  it  nor  is  willing  to  take  such  persons 
into  his  general  service.  He  may  then  en- 
ter into  an  agreement  with  another.  If 
that  other  furnishes  him  with  men  to 
do  the  work,  and  places  them  under  his  ex- 
clusive control  in  the  performance  of  it, 
those  men  become  pro  hoc  vice  the  serv- 
ants of  him  to  whom  they  are  fur- 
nished. But,  on  the  other  hand,  one  may 
prefer  to  enter  into  an  agreement  with  an- 
other that  that  other,  for  a  consideration, 
shall  himself  perform  the  work  through 
servants  of  his  own  selection,  retaining  the 
direction  and  control  of  them.  In  the  first 
case,  he  to  whom  the  workmen  are  fur- 
nished is  responsible  for  their  negligence 
in  the  conduct  of  the  work,  because  the  work 
is  his  work,  and  they  are,  for  the  time,  his 
workmen.  In  the  second  case,  he  who  agrees 
to  furnish  the  completed  work  through  serv- 
ants over  whom  he  retains  control  is  re- 
sponsible for  their  negligence  in  the  conduct 
of  it,  because,  though  it  is  done  for  the  ul- 
timate benefit  of  the  other,  it  is  still,  in  its 
^  doing,  his  own  work.  To  determine  whether 
g  a  given  case  falls  within  the  one  class  or  the 

*  other  we  must* inquire  whose  is  the  work 
being  performed, — a  question  which  is  usual- 
ly answered  by  ascertaining  who  has  the 
power  to  control  and  direct  the  servants  in 
the  performance  of  their  work.  Here  we 
must  carefully  distinguish  between  authori- 
tative direction  and  control,  and  mere  sug- 
gestion as  to  details  or  the  necessary  co- 


operation, where  the  work  furnished  is  part 
of  a  larger  undertaking. 

These  principles  are  sustained  by  the 
great  weight  of  authority,  to  which  some 
reference  will  now  be  made.  The  simplest 
case,  and  that  which  was  earliest  decided, 
was  where  horses  and  a  driver  were  fur- 
nished by  a  liveryman.  In  such  cases  the 
hirer,  though  he  suggests  the  course  of  the 
journey,  and,  in  a  certain  sense,  directs  it, 
still  does  not  become  the  master  of  the  driv- 
er, and  responsible  for  his  negligence,  unless 
he  specifically  directs  or  brings  about  the  neg- 
ligent act.  Quarman  v.  Burnett,  6  Mees.  ft 
W.  499;  Jones  v.  Liverpool,  L.  R.  14  Q.  B. 
Div.  890;  Little  v.  Hackett,  116  U.  S.  366, 
29  L.  ed.  652,  6  Sup.  Ct.  Rep.  391.  Though 
even  in  such  cases,  if  the  exclusive  control 
over  the  driver  be  in  the  hirer,  he  may  be 
responsible  as  master.  Jones  v.  Scullard 
[1898]  2  Q.  B.  665. 

In  the  case  of  Murray  v.  Currie,  L.  R.  6 
C.  P.  24,  these  facts  appeared:  The  defend- 
ant was  the  owner  of  a  ship  which  was  pro- 
vided with  a  winch,  worked  by  a  donkey  en- 
gine, which  was  used  for  loading  and  un- 
loading the  cargo.  He  engaged  a  master 
stevedore  to  do  the  work  of  unloading  the 
vessel,  and  agreed  to  supply  him  with  the 
winch,  the  power,  and  such  sailors  as  the 
stevedore  might  need,  deducting  the  amount 
of  their  wages  from  the  agreed  compensation 
for  unloading.  The  stevedore  selected  the 
work  for  the  sailors  to  do,  and  had  control 
over  it  and  direction  over  the  men.  One  of 
the  sailors,  while  operating  the  winch,  con- 
ducted himself  so  negligently  that  the  plain- 
tiff, who  was  in  the  employ  of  the  stevedore, 
was  injured,  and  brought  this  action  against 
the  defendant  to  recover  damages,  alleging 
that  the  winchman  was  the  servant  of  the  de- 
fendant. It  was  held  that  the  winchman  at 
the  time  was  not  the  servant  of  the  defend-  S 
ant,  but  of  the  stevedore ;*Bovi  11,  Ch.  J.,  say-? 
ing:  "The  work  of  unloading  was  done  by 
Kennedy  [the  stevedore]  under  a  special  con- 
tract He  was  acting  on  his  own  behalf, 
and  did  not  in  any  sense  stand  in  the  rela- 
tion of  servant  to  the  defendant  He  had 
entire  control  over  the  work,  and  employed 
such  persons  as  he  thought  proper  to  act 
under  him.  He  had  the  option  of  using  the 
services  of  the  crew  of  the  ship ;  but  he  was 
under  no  obligation  to  do  so.  Whether  he 
selected  independent  laborers  or  part  of 
the  crew,  they  were  all  his  servants,  and 
their  acts  were  his  acts,  and  not  the  acts  of 
the  owner.  .  .  .  Davis  [the  winchman] 
was  employed  in  this  way  by  the  steve- 
dore, and  was  doing  his  work,  and  under  his 
control  and  superintendence."  Willes,  J., 
added:  "The  question  here  is  whether  Da- 
vis, who  caused  the  accident,  was  employed 
at  the  time  in  doing  Kennedy's  work  or  the 
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shipowner's.  .  .  .  The  liability  of  a  mas- 
ter for  the  acts  of  his  servant  extends  only 
to  such  acts  of  the  servant  as  are  done  by 
him  in  the  course  of  the  master's  service. 
The  master  is  not  liable  for  acts  done  by  the 
servant  out  of  the  scope  of  his  duty,  even 
though  the  master  may  have  entered  into 
a  bargain  that  his  servant  should  be  em- 
ployed by  another,  and  is  paid  for  such  serv- 
ice, as  was  done  here."  Brett,  J.,  added: 
"*But  I  apprehend  it  to  be  a  true  principle 
ot  law  that,  if  I  lend  my  servant  to  a  con- 
tractor, who  is  to  have  the  sole  control  and 
superintendence  of  the  work  contracted  for, 
the  independent  contractor  is  alone  liable 
for  any  wrongful  act  done  by  the  servant 
while  so  employed.  The  servant  is  doing,  not 
my  work,  but  the  work  of  the  independent 
contractor." 

The  case  of  Rourke  v.  White  Moss  Col- 
liery Co.  L.  R.  2  C.  P.  Div.  205,  frequently  has 
been  cited  and  approved  by  American  courts. 
The  defendant  in  that  case  was  the  owner 
of  a  colliery,  and  had  employed,  for  an 
agreed  price,  a  contractor  to  sink  a  shaft.  It 
was  stipulated  as  part  of  the  agreement  that 
the  defendant  should  provide  the  contractor 
^  with  power,  ropes,  and  an  engineer  to  work 
H  the  engine,  but  with  the  distinct  under- 
*  standing  that  the  engineer  and  the*engine 
should  be  under  the  control  of  the  contractor. 
The  engineer  operated  the  engine  so  negli- 
gently that  he  caused  injuries  to  the  plain- 
tiff, a  servant  of  the  contractor,  who  brought 
this  action  against  the  defendant  to  recover 
damages  for  his  injuries,  alleging  that  the 
engineer  was  the  servant  of  the  defendant. 
It  was  held  that  the  engineer  was  not  the 
servant  of  the  defendant,  but,  for  the  time 
being,  was  the  servant  of  the  contractor. 
Cockbum,  Ch.  J.,  after  remarking  that  the 
engineer,  through  whose  fault  the  injury  oc- 
curred, was  undoubtedly  the  general  serv- 
ant of  the  defendant,  said:  "But  these 
circumstances  afford  no  ground,  in  point  of 
law,  for  visiting  the  defendants  with  the 
result  of  the  man's  negligence,  if  he  was  not, 
in  point  of  fact,  their  servant  at  the  time, 
in  the  sense  of  being  actually  employed  to 
do  their  work."  He  then  proceeds  to  say 
that  if  the  defendants  had  undertaken  thus 
to  do  the  work  of  hoisting  by  their  machin- 
ery and  servants,  then  they  would  have  been 
liable,  "for  in  that  case  Lawrence,  the  en- 
gineman,  would  have  continued  to  be  the 
servant  of  the  company,  and  would  have 
been  working  as  their  servant  at  their 
work."  And  see  Donovan  v.  Laing  [1893]  1 
Q.  B.  629,  and  Union  S.  S.  Co.  v.  Claridge 
[1894]  A.  C.  185. 

The  two  cases  which  have  just  been  re- 
viewed are  much  relied  upon  by  the  defend- 
ant, and  for  that  reason  have  been  fully  stat- 
ed.   It  should  be  observed  that  in  each  of 


them  it  clearly  appeared  in  point  of  fact 
that  the  general  servants  of  the  respective 
defendants  had  ceased  for  the  time  being  to  be 
their  servants,  and  had  passed  under  the  di- 
rection and  control  of  another  person,  upon 
whose  work  they  were  engaged. 

In  the  case  of  Higgins  v.  Western  U. 
Teleg.  Co.  156  N.  Y.  75,  60  Am.  St.  Rep.  537, 
50  N.  E.  500,  where  a  similar  question  was 
under  consideration,  O'Brien,  J.,  thus  ex- 
pressed the  principle:  "The  question  is 
whether,  at  the  time  of  the  accident,  he  was 
engaged  in  doing  the  defendant's  work  or 
the  work  of  the  contractor.  .  .  .  The 
master  is  the  person  in  whose  business  he  is 
engaged  at  the  time,  and  who  has  the  righted 
to  control  and  direct  his  conduct."  In  many* 
cases  this  test  has  been  followed.  Among 
them  are  Parkhurst  v.  Swift,  31  Ind.  App. 
521,  68  N.  E.  620;  Kilroy  v.  Delaware  &  H. 
Canal  Co.  121  N.  Y.  22,  24  N.  E.  192;  Wyl- 
lie  V.  Palmer,  137  N.  Y.  248,  19  L.R.A.  285, 
33  N.  E.  381 ;  Anderson  v.  Boyer,  166  N.  Y. 
93,  60  N.  E.  976;  Murray  v.  Dwight,  161 
N.  Y.  301,  48  LJLA.  673,  66  N.  E.  901 ;  Dela- 
ware, L.  &  W.  R.  Co.  V.  Hardy,  69  N.  J.  L. 
35,  34  Atl.  986;  Consolidated  Fireworks  Co. 
V.  Koehl,  190  111.  145,  60  N.  E.  87;  Grace 
&  H.  Co.  V.  Probst,  208  111.  147,  70  N.  E.  12; 
Kimball  v.  Cushman,  103  Mass.  194,  4  Am. 
Rep.  528;  Johnson  v.  Boston,  118  Mass.  114; 
Delory  v.  Blodgett,  185  Mass.  126,  64  L.R.A. 
114,  102  Am.  St.  Rep.  328,  69  N.  E.  1078; 
The  Elton,  73  C.  C.  A.  467,  142  Fed.  367. 

In  many  of  the  cases  the  power  of  substi- 
tution or  discharge,  the  pa^^ment  of  wages, 
and  other  circumstances  bearing  upon  the 
relation  are  dwelt  upon.  They,  however,  are 
not  the  ultimate  facts,  but  only  those  more 
or  less  useful  in  determining  whose  is  the 
work  and  whose  is  the  power  of  control. 

Let  the  facts  in  evidence  now  be  consid- 
ered in  the  light  of  the  foregoing  principles 
of  law.  Was  the  winchman,  at  the  time  he 
negligently  failed  to  observe  the  signals, 
engaged  in  the  work  of  the  master  stevedore, 
under  his  rightful  control,  or  was  he  rather 
engaged  in  the  work  of  the  defendant,  under 
its  rightful  control  T  We  think  that  the  latter 
was  the  true  situation.  The  winchman  was, 
undoubtedly,  in  the  general  employ  of  the 
defendant,  who  selected  him,  paid  his  wages, 
and  had  the  right  to  discharge  him  for  in- 
competency, misconduct,  or  any  other  rea- 
son. In  order  to  relieve  the  defendant  from 
the  results  of  the  legal  relation  of  master 
and  servant  it  must  appear  that  that  rela- 
tion, for  the  time,  had  been  suspended,  and 
a  new  like  relation  between  the  winchman 
and  the  stevedore  had  been  created.  The  evi- 
dence in  this  case  does  not  warrant  the  con- 
clusion that  this  changed  relation  had  come 
into  existence.  For  reasons  satisfactory  to 
it  the  defendant  preferred  to  do  the  woik 
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of  hoisting  itself,  and  receired  an  agreed 
compensation  for  it.  The  power,  the  winch, 
the  drum,  and  the  winchman  were  its  own. 
It  did  not  furnish  them,  but  furnished  the 
work  they  did  to  the  stevedore.  That  work 
was  done  by  the  defendant,  for  a  price,  as  its 
own  work,  by  and  through  its  own  instru- 
mentalities  and  servant,  under  its  own  con- 
ei  trol. 

•  *Much  stress  is  laid  upon  the  fact  that  the 
winchman  obeyed  the  signals  of  the  gang- 
man,  who  represented  the  master  stevedore, 
in  timing  the  raising  and  lowering  of  the 
cases  of  oil.  But  when  one  large  general 
work  is  undertaken  by  different  persons, 
doing  distinct  parts  of  the  same  undertake 
ing,  there  must  be  co-operation  and  co-ordi- 
nation, or  there  will  be  chaos.  The  giving  of 
the  signals  under  the  circumstances  of  this 
case  was  not  the  giving  of  orders,  but  of  in- 
formation; and  the  obedience  to  those  sig- 
nals showed  co-operation  rather  than  subor- 
dination, and  is  not  enough  to  show  that 
there  has  been  a  change  of  masters.  The  case 
of  Driscoll  V.  Towle,  181  Mass.  416,  63  N.  E. 
022,  is  in  point  here.  In  that  case  the  de- 
fendant was  engaged  in  a  general  teaming 
business.  He  furnished  a  horse,  wagon,  and 
driver  to  the  Boston  Electric  Light  Com- 
pany. The  driver  reported  to  the  electric 
light  company  and  received  directions  as  to 
what  to  do  and  where  to  go  from  an  em- 
ployee of  that  company,  but  at  night  re- 
turned the  horse  and  wagon  to  the  defend- 
ant's stable  and  received  pay  from  the  de- 
fendant. While  traveling  to  carry  out  an 
order  received  from  the  company  he  negli- 
gently injured  the  plaintiff,  who  brought  an 
action  to  recover  for  the  injuries,  alleging 
that  the  driver  was  the  defendant's  servant. 
It  was  held  that  there  was  evidence  which 
would  warrant  the  jury  in  finding  that  the 
driver  continued  to  be  the  defendant's  serv- 
ant. It  was  said  in  the  opinion  of  the  court, 
delivered  by  Holmes,  Ch.  J.  (now  Mr.  Jus- 
tice Holmes ) : 

"But  the  mere  fact  that  a  servant  is  sent 
to  do  work  pointed  out  to  him  by  a  person 
who  has  made  a  bargain  with  his  master 
does  not  make  him  that  person's  servant; 
more  than  that  is  necessary  to  take  him  out 
of  the  relation  established  by  the  only  con- 
tract which  he  has  made,  and  to  make  him 
a  voluntary  subject  of  a  new  sovereign, — 
as  the  master  sometimes  was  called  in  the 
old  books.     .    .     . 

"In   this  case  the   contract   between  the 

defendant  and  the  electric  light  company 

^  was  not  stated  in  terms,  but  it  fairly  could 

«  have  been  found  to  have  been  an  ordinary 

•  contract  by*the  defendant  to  do  his  regular 
business  by  his  servants  in  the  common  way. 
In  all  probability  it  was  nothing  more.  Of 
course,  in  such  cases  the  party  who  employs 


the  contractor  indicates  the  work  to  be  done 
and  in  that  sense  controls  the  servant,  as  he 
would  control  the  contractor,  if  he  were 
present.  But  the  person  who  receives  such 
orders  is  not  subject  to  the  general  orders 
of  the  party  who  gives  them.  He  does  his 
own  business  in  his  own  way,  and  the  orders 
which  he  receives  simply  point  out  to  him 
the  work  which  he  or  his  master  has  under- 
taken to  do.  There  is  not  that  degree  of 
intimacy  and  generality  in  the  subjection 
of  one  to  the  other  which  is  necessary  in  or- 
der to  identify  the  two  and  to  make  the  em- 
ployer liable  under  the  fiction  that  the  act 
of  the  employed  is  his  act." 

We  think  that  the  courts  below  correctly 
held  that  the  winchman  remained  the  serv- 
ant of  the  defendant.  Upon  facts  not  differ- 
ing in  principle  from  those  before  us,  the 
same  conclusion  was  reached  in  Sanford  v. 
Standard  Oil  Co.  118  N.  Y.  671,  16  Am.  St. 
Rep.  787,  24  N.  E.  313;  Johnson  v.  Nether- 
lands American  Steam  Nav.  Co.  132  N.  Y. 
676,  30  N.  E.  606;  The  Victoria,  60  Fed. 
160;  The  Lisnacrieve,  87  Fed.  670;  McGough 
V.  Ropner,  87  Fed.  634;  The  Gladestry,  63 
C.  C.  A.  198,  128  Fed.  691;  The  City  of  San 
Antonio,  75  C.  C.  A.  27,  143  Fed.  955. 

Judgment  affirmed. 
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JOHN  D.  SPRECKELS,  Adolph  B.  Spreck- 
els,  and  C.  August  Spreckels,  Partners. 
Doing  Business  under  the  Firm  Name  of 
J.  D.  Spreckels'  Bros.,  and  A.  G.  Serrrao, 
D.  Lycurgus,  S.  C.  Guerera,  W.  C.  Bor- 
den, W.  K.  Akana,  Wing  Sing,  Kwong  \Va 
Kee,  C.  Aho,  Peter  Miguel,  Tang  Sing, 
and  Mrs.  John  Utterstron,  Plffs.  in  Err., 

V. 

CHARLES  A.  BROWN, 

Courts  (§  387*)--Finalitt  op  Judgmewt. 

1.  A  judgment  of  the  supreme  court  of 
Hawaii  on  a  writ  of  error,  overruling  ex- 
ceptions to  a  verdict  and  judgment  in  eject- 
ment, and  alarming  the  judgment,  is  final 
for  the  purpose  of  a  r?view  in  the  Supreme 
Court  01  the  United  States. 

[Ed.  Note.— For  other  cases,  see  Courts,  Deo. 
Dig.   §  3S7.*] 

Courts  (§  3S7*)— Jurisdictional  Amount. 

2.  A  writ  of  error  to  review  a  judgment 
of  the  supreme  court  of  Hawaii  in  an  action 
of  ejectment  will  not  be  dismissed  on  the 
ground  that  the  value  of  the  land  in  dis- 
pute is  less  than  $6,000,  where  the  contrary 
sufficiently  appears  by  affidavits  in  the  rec- 
ord and  in  the  Federal  Supreme  Court. 

[Ed.  Note.>-For  other  oases,  see  Courts,  Dee. 
Dig.  9  3S7.*] 

Courts  (§  387*)— Value  or  Land  in  Dis- 

PUTB. 

3.  The  owners  ot  real  property  are  not 
estopped  by  their  tax  returns  under  oath, 
valuing  such  property  at  less  than  $5,000, 
from  asserting  that  such  property  has  that 
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▼alue,  in  order  to  sustain  the  jurisdiotion 
of  the  Federal  Supreme  Court  of  a  writ  of 
error  to  review  a  judgment  of  the  Hawaiian 
supreme  court  in  an  action  of  ejectment. 

[Ed.  Note.— For  other  cases,  ses  Courts,  Deo. 
Dig.  f  S87.*] 

Dkbds  (S  121*)— Quitclaim  bt  Dissxisn 
TO  Stbanoeb. 

4.  A  deed  b^  a  disseisee  which  purports, 
for  a  substantial  consideration,  to  "remise, 
release,  and  forever  quitclaim"  to  a  stran- 
ger all  the  former's  "right,  title,  and  in- 
terest in  and  to"  the  premises,  is  sufficient 
in  Hawaii  to  pass  all  the  estate  which  the 
jprantor  could  convey  by  a  deed  of  bargain 
and  sale,  there  being  no  question  but  that  a 
disseisee  can  convey  a  title. 

[Bd.  Note.— For  other  casefl.  nee  Deeds,  Cent 
Dig.  18  394-400;    Dec.  Dig.  8  121.*] 

CouBTS  (§  387*)— Appeal. 

5.  An  instruction  that  a  grant  from  the 
King  of  Hawaii  of  the  upland  above  a  street 
down  to  what  was  then  its  upper  side,  "and 
also  the  sea  beach  in  front  of  the  same  down 
to  low-water  mark,"  includes  the  strip  be- 
tween the  front  lines  of  the  upland,  as 
described  by  metes  and  bounds,  and  high- 
water  mark,  cannot  be  deemed  erroneous  by 
the  Federal  Supreme  Court  without  having 
the  evidence  before  it,  where  the  supremo 
court  of  Hawaii,  in  upholding  the  instruc- 
tion, said  that  the  area  between  the  part 
described  and  high-water  mark  was  not  very 
extensive,  was  of  little  value,  and  was  close- 
ly connected  with  the  upper  part  in  use. 

[Bd.  Note.— For  other  cases,  see  Courts,  Deo. 
Dig.  8  SS7.*] 

BoxjNDABixs  (8  8*)  — When   Monuments 

GOHTBOL. 

6.  Monuments  In  a  royal  grant  prevail 
over  a  description  by  courses,  distances,  and 
area  where  a  discrepancy  exists. 

[Bd.  Note.— For  other  eases,  see  Boundaries, 
Cent  Dig.  88  S-41:    Dec.  Dig.  8  >•*] 

Boundaries  (8  14»)— Low-Water  Mabx. 

7.  A  conveyance  of  the  upland  "with  the 
right  of  extension  to  low-water  mark" 
carries  the  title  to  land  between  the  upland, 
as  described,  and  low-water  mark. 

[Ed.  Note.— For  other  oases,  see  Boacdarles, 
Cent  Dig.  88  102-107;    Dee.  Dig.  8  14.*] 

COUBTB  (§  387*)— BBROB  IW  iNSTEUCTIONft- 
AOCBETIONS. 

8.  Error  in  the  instructions  of  the  trial 
court  with  regard  to  the  apportionment  of 
accretions  does  not  require  the  Federal 
Supreme  Court,  without  the  evidence  before 
it,  to  reverse  a  judgment  for  plaintiff  in 
ejectment  on  a  writ  of  error  to  the  supreme 
court  of  Hawaii,  where  that  court,  though 
believing  that  the  instructions  were  wrong, 
was  of  the  opinion  that,  so  far  as  appeared, 
the  verdict  was  right,  and  declined  to  set  it 
aside  or  require  a  remittitur  as  a  condition 
of  not  doing  so. 

[Ekl.  Note.— For  other  cases,  see  Courts,  Dec 
Dig.  8  887.*] 

Appeal  and  Erbob  (§  10G4^)— Habmless 
Ebboe. 

9.  A  verdict  in  favor  of  plaintiff  in  eject- 
ment will  not  be  disturbed  for  any  error 
in  instructing  the  jury  to  find  asrainst  the 
defendants  on  the  defense  of  adverse  posses- 
sion unless  satisfied,  by  a  preponderance  of 


evidence,  that  they  have  "clearly"  proved 
such  defense. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Irror,  Dec  Dig.  8  1064.*] 

New  Tbial  (8  55*)— Impeopee  Influenob 
OF  Juby— Waiveb. 

10.  A  new  trial  need  not  be  panted  on 
the  ground  that  the  jury  was  improperly 
influenced  b^  newspaper  reports  that  the 
trial  judge,  m  the  aosence  of  the  jury,  stat- 
ed, on  a  motion  to  direct  a  verdict,  that  he 
was  inclined  in  favor  of  the  plaintiff, 
though  still  having  some  doubt,  and  that  he 
might  set  aside  a  verdict  for  defendants, 
where  counsel  for  defendants,  in  open  court, 
stated  that  they  would  take  their  chances  of 
the  effect  of  such  reports  upon  the  jury, 
at  a  time  when  there  were  several  ways 
in  which  the  jurors  oould  have  been  pre- 
vented from  seeing  the  papers,  and  stopped 
the  court  from  even  giving  the  jury  instruc- 
tions not  to  read  the  papers. 

[Bd.  Note.— For  other  case%  see  New  TrlaU 
Dec.  Dig.  8  K.«] 

Appeal  and  Ebbob  (i  1072*)— Habscless 
Ebboe. 

11.  The  error,  if  any,  in  admitting  affi- 
davits of  the  jurors,  on  a  motion  for  a  new 
trial,  to  show  that  they  were  not  influenced 
by  newspaper  reports,  is  immaterial,  where 
the  order  overruling  the  motion  is  right  on 
other  grounds. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror.  Dec  Dig.  8  1072.*] 

[No.  01.] 

Submitted  December  11,  1908.    Decided  Feb^ 
ruary  1,  1909. 

IN  ERROR  to  the  Supreme  Court  of  the 
Territory  of  Hawaii  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Cir- 
cuit Court  of  the  First  Judicial  Circuit,  in 
that  territory,  in  favor  of  plaintiff  in  an  ac- 
tion of  ejectment. 

See  same  case  below,  18  Haw.  91. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Mason  F.  Prosser  and  Robbing 
B.  Anderson  for  plaintiffs  in  error. 

Mr.  Charles  A.  Brown  in  propria  persona 
for  defendant  in  error.  « 

*  Mr.  Justice  Holmes  delivered  the  opinion? 
of  the  court: 

This  is  an  action  of  ejectment  brought 
by  the  defendant  in  error,  Brown.  He  had  a 
verdict  and  judgment,  subject  to  exceptions. 
These  were  taken  to  the  supreme  court  of 
Hawaii  by  writ  of  error,  the  supreme  court 
overruled  the  exceptions  and  affirmed  the 
judgment  below,  and  the  case  then  was 
brought  to  this  court  A  motion  to  dismiss 
was  made,  on  the  grounds  that  the  supreme 
court  had  no  authority  to  enter  final  judg- 
ment, that  it  does  not  appear  that  the  prop- 
erty in  question  is  worth  $5,000,  and  that 
the  plaintiffs  in  error  are  estopped  to  say 
that  it  has  that  value  by  their  tax  returns, 
under  oath,  valuing  it  at  a  less  amount. 
This  motion  can  be  disposed  of  in  a  few 
words.     For  the  first  ground,  Meheula  v* 
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Pioneer  Mill  Co.  17  Haw.  01,  is  relied  upon. 
See  also  Cotton  ▼.  Hawaii,  211  U.  S.  162, 
ante,  85,  20  Sup.  Ct.  Rep.  85;  Hutcbins  ▼. 
Bierce,  211  U.  S.  429,  53  L.  ed.  — ,  29  Sup. 
Ct.  Rep.  122.  But  those  cases  deal  with 
proceedings  upon  a  bill  of  exceptions  alone. 
Here  there  was  a  writ  of  error,  which,  as 
^the  supreme  court  of  Hawaii  pointed  out  in 
jjthe  decision  cited,  brings  up  the  judgment. 
•  As  to  the  value  of  the  land  in  dispute,* it 
sufficiently  appears  by  affidavits  in  the  rec- 
ord and  in  this  court,  in  which  also  there  is 
an  attempt  to  explain  the  low  valuation  in 
the  tax  returns.  Red  River  Cattle  Co.  v. 
Needham,  137  U.  S.  632,  635,  636,  34  L.  ed. 
709-801,  11  Sup.  Ct.  Rep.  208.  The  tax 
returns,  in  any  event,  are  not  conclusive. 
Willcox  V.  Consolidated  Gas  Co.  (Jan.  4, 
1909)  [212  U.  S.  19.  53  L.  ed.  — ,  29  Sop. 
Ct.  Rep.  192].  Therefore  the  motion  to  dis- 
miss is  overruled. 

The  suit  is  for  two  parcels  of  land,  most- 
ly accretions,  on  the  ocean  side  of  Front 
street,  Hilo,  in  Hawaii.  The  plaintiffs  in 
error  are  admitted  to  own  the  upland  on 
the  other  side  of  the  street.  For  the  first 
question  raised  upon  the  merits  it  is  enough 
to  say  that,  subject  to  other  questions  to  be 
discussed,  these  parcels  formerly  belonged 
to  Benjamin  Pitman,  together  with  the  up- 
land; that  after  conveyance  by  him  of  the 
latter,  they  passed  to  his  wife  by  devise, 
and  that  she,  while  disseised,  executed  a  deed 
purporting  to  "remise,  release,  and  forever 
quitclaim"  to  the  defendant  in  error,  Brown, 
a  stranger,  "all  (her)  right,  title,  and  inter- 
est in  and  to"  the  premises.  The  plaintiffs 
in  error  contend,  and  asked  rulings  to  that 
effect,  that  a  deed  in  that  form  by  a  dis- 
seisee to  a  stranger  is  void.  We  should  be 
very  slow  to  import  into  Hawaii  a  purely 
historical  and  uselessly  technical  reminis- 
cence when  the  courts  of  the  territory  say 
that  their  usage  has  neglected  it.  Here,  as 
there,  the  words  quoted  carry,  even  to  pro- 
fessional minds,  the  notion  of  conveyance, 
as  fully  as  the  words  "give  and  grant." 
They  suggest  a  possible  infirmity  of  title,  or 
an  unwillingness  of  the  grantee  to  take 
risks,  but  they  are  not  limited  in  popular 
understanding  to  a  release  to  a  party  al- 
ready in.  They  hardly  ever  suggest  that 
idea.  Especially  where,  as  here,  the  con- 
veyance is  upon  a  substantial  considera- 
tion ($5,000),  it  ought  to  be  upheld,  as  it 
would  be  upheld  in  a  jurisdiction  which  has 
furnished  its  share  of  precedents  to  Hawaii. 
In  Massachusetts  the  principle  that  a 
deed  of  quitclaim  and  release  is  sufficient 
to  pass  all  the  estate  that  the  grantor  could 
convey  by  a  deed  of  bargain  and  sale  early 
was  established  by  judicial  decision.  Pray 
▼.  Pierce,  7  Mass.  381,  6  Am.  Dec  59;  Rus- 
sell T.  Coffin,  8  Pick.  143,  153;  Freeman  ▼. 


WQn,w,  16  Pick.  82*86,  87.  See  Moelle  T.r 
Sherwood,  148  U.  S.  21,  28,  37  L.  ed.  350, 
353,  13  Sup.  Ct.  Rep.  426.  And  this  princi- 
ple was  embodied  in  the  first  revision  of  the 
statutes,  the  section  having  been  inserted 
by  the  commissioners  "to  remove  all  doubts 
as  to  a  mode  of  conveyance  which  long  has 
prevailed  throughout  the  commonwealth; 
and  to  which  there  is  no  objection,  but 
what  is  merely  technical  and  formal."  Rev. 
Stat.  chap.  59,  fi  5,  and  Commissioners' 
Notes.  Rev.  Laws,  chap.  127,  fi  2.  (It  ap- 
pears, in  his  handwriting,  that  this  note 
was  written  by  Judge  Jackson,  who  was  es- 
pecially learned  in  real  property  law.) 
The  principle  is  carried  so  far  that  a  re- 
lease of  the  grantor's  right,  title,  and  in- 
terest is  held  sufficient  to  bar  an  entail 
and  remainders  expectant  thereon  (Allen 
V.  Ashley  School  Fund,  102  Mass.  262,  265; 
Coombs  V.  Anderson,  138  Mass.  376,  378), 
under  a  statute  allowing  it  to  be  done  by  a 
deed  in  common  form  (Gen.  Stat.  chap.  89, 
S  4,  Pub.  Stat.  chap.  120,  §  5,  Rev.  Laws, 
chap.  127,  $24),  although  the  obvious  and 
established  construction  of  the  words  "my 
right,  title,  and  interest"  confines  them  to 
the  estate  actually  owned  at  the  time  (Al- 
len V.  Holton,  20  Pick.  458).  The  right  of 
a  disseisee  to  convey  is  a  different  question 
from  the  one  we  have  been  discussing,  but 
that  is  not  disputed,  and  in  Hawaii  seems  to 
be  established  by  law. 

It  will  be  remembered  that  the  land  in 
controversy  consists  of  two  parcels  on  th© 
ocean  side  of  Front  street.  One,  called  the 
Bates  land,  lies  between  the  lines  of  King 
street  and  Waianuenue  street  extended, 
these  streets  being  at  right  angles  with 
Front  street;  and  one  called  the  Kalaeloa 
land,  lies  on  the  further  side  of  King  street. 
The  court  instructed  the  jury  that  the  plain- 
tiff had  made  out  a  complete  paper  title  to 
these  two  lots.  This  ruling  is  challenged  on 
several  grounds.  The  Bates  land  is  sup- 
posed to  have  come  to  Pitman  through 
mesne  conveyances  from  a  grant  from  King 
Kamehameha  III.  to  Elizabeth  G.  I.  Bates. 
This  conveyed  the  upland  above  Front  street 
down  to  what  then  was  its  upper  side,  "and 
also  the  sea  beach  in  front  of  the  sameet 
down  to  low-water  mark."  As  the  casejj 
•comes  to  us,  the  facts  appear  but  imperfect-* 
ly,  but  it  would  seem  that  if  the  words  "the 
sea  beach"  be  taken  in  a  very  strict  sense, 
there  would  have  been  a  strip  not  con- 
veyed, between  the  front  lines  of  the  upland 
as  described  by  metes  and  bounds  and  the 
beach, — ^that  is,  high-water  mark;  in  which 
case  the  accretions  now  in  question  would 
not  belong  to  the  plaintiff.  This  is  the  first 
ground  of  challenge.  But  it  would  be  im- 
possible, on  this  record,  for  us  to  say  that 
the  ruling  was  wrong,  and  we  see  no  leason 
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whaterer  to  doubt  that  it  was  right.  The 
natural  interpretation  is  that  the  King  oon- 
Teyed  the  upland  and  all  in  front  of  it  to 
low-water  mark.  The  matter  was  diacuaaed 
very  fully  by  the  supreme  court.  It  aald 
that  the  area  between  the  part  described  and 
high-water  mark  was  not  very  extensive, 
was  of  little  value,  and  waa  closely  con- 
nected with  the  upper  part  in  use.  We 
gather  that  if  the  evidence  were  before  us 
we  should  be  confirmed  in  our  opinion  that, 
on  this  point,  the  ruling  was  right. 

The  other  land  is  claimed  under  a  land 
commisaion  award  and  royal  patent  to  Ea- 
laeloa.  The  latter,  as  translated  from  Ha- 
waiian, bounded  the  land  "beginning  at  the 
west  comer  of  this,  adjoining  the  edge  of 
the  street  (King  street),  along  the  edge  of 
the  sea,"  with  a  description  by  courses  and 
distances  and  area.  There  was  also  a  dia- 
gram inclosing  the  upland  in  heavy  lines, 
and  extending  the  sides  by  dotted  lines 
aeroea  a  space  marked  "Beach"  to  the  edge 
of  the  sea.  It  is  said  that  the  measurements 
go  only  to  the  street,  although  the  defend- 
ant in  error  affirms  that  the  area  would  in- 
clude the  beach.  We  see  no  reason  why  the 
monuments  should  not  prevail,  as  usual,  if 
there  is  a  discrepancy  as  alleged. 

Kalaeloa  conveyed  to  Pitman.    The  deed 
ia  not  in  the  record,  but  it  was  assigned 
as  error  that  the  court  instructed  the  jury 
that  the  words  "with  the  right  of  extension 
to  low-water  mark"  covered  the  lot  in  ques- 
tion.    If  anything  is  open  on  this  assign- 
ment, we  are  of  opinion  that  the  ruling  was 
right    We  may  add  at  this  point  that  it 
^is    not    argued    here    that    the    convey- 
jjances  by  Pitman,  under  which  the  plain- 
•  tiffs  in  error  •claim,  carried  the  land  on  the 
ocean  side  of  Front  street.    That  remained 
in  Pitman  and  passed  by  his  devise  to  his 
wife. 

The  plaintiffs  in  error  contend  that  the 
trial  court  erred  in  its  instructions  to  the 
juiy  with  regard  to  the  apportionment  of  ac- 
cretions. The  evidence  is  not  before  us,  and 
they  rely  simply  on  a  statement  in  the  opin- 
ion of  the  supreme  court.  As  that  court 
said,  they  did  not  claim  the  portion  con- 
cerned, and  were  trying  to  set  aside  the 
verdict  on  the  weakness  of  the  plaintiff's 
title  alone.  The  supreme  court  was  of  opin- 
ion that  the  instructions  were  wrong,  but 
that,  so  far  as  appeared,  the  verdict  was 
right,  and  declined  to  set  it  aside  or  to  re- 
quire a  remittitur  as  a  condition  of  not 
doing  so.  It  does  not  appear  that  there 
was  error  in  this  course. 

The  plaintiffs  in  error  set  up  the  defense 
of  adverse  possession.  They  admit  that  the 
burden  was  upon  them  to  prove  it,  but  as- 
sign as  error  that  the  jury  was  instructed 
to  find  against  them  unless  satisfied  by  a 


preponderance  of  eividenee  that  thej  had 
"dearly^  proved  it  The  slight  over-empha- 
sis in  the  word  "dearly/'  if  it  was  such,  is 
not  a  sufficient  groimd  for  disturbing  the 
verdict.  See  Ward  v.  Cochran,  160  U.  S.  607, 
606,  37  L.  ed.  1106,  1107,  14  Sup.  Ct.  Rep. 
230. 

The  final  assignments  of  error  are  for  the 
refusal  to  grant  a  new  trial.  It  seems  that 
after  a  long  trial  the  plaintiff  (defendant 
in  error)  moved  the  court  to  direct  a  ver- 
dict. In  the  absence  of  the  jury  the  judge 
stated  that  he  was  inclined  in  favor  of  the 
plaintiff,  but  did  not  want  to  grant  the 
motion,  as  there  was  still  some  doubt  in  his 
mind.  He  added  that  should  the  jury  ren- 
der a  verdict  for  the  defendants,  and  should 
a  motion  be  made  to  set  it  aside,  he  might 
do  so.  He  made  these  remarks,  supposing 
that  no  reporter  was  present,  but  they  were 
printed  in  the  evening  paper,  with  a  head- 
ing, "Favors  the  Plaintiff."  This  was  called 
to  the  attention  of  the  judge,  and  he  waa 
proceeding  to  instruct  the  jury  not  to  read 
the  papers  of  that  evening  or  the  next  morn- 
ing, when  the  counsel  for  the  defendants 
said:  "Tour  honor,  I  presume,  refers  to^ 
the  article  in  the  Evening  Bulletin.  We  doJ| 
not  ask  for  such  an  order.*  Let  the  jurors* 
read  the  papers,  we  will  take  our  chances." 
In  the  morning,  in  consequence  of  an  impu- 
tation, there  was  some  inquiry  into  the  re- 
sponsibility for  the  article,  proof  that  the 
plaintiff  had  nothing  to  do  with  it,  and  mu- 
tual apologies.  The  judge  instructed  the 
jury  that  whatever  remarks  were  made  by 
the  court  were  made  without  having  heard 
counsel,  and  were  not  intended  to  infiuence 
the  jury,  and  pointed  out  that  the  jury 
were  the  judges  of  the  facts.  In  short,  every 
effort  was  made  by  all  concerned  to  have 
the  jury  disregard  the  whole  matter.  The 
morning  paper,  however,  reprinted  a  part  of 
the  article,  with  a  heading  "Judge  De  Bolt 
Leans  to  Plaintiff,"  etc.,  and  states  that,  in 
reply  to  the  reporter,  the  judge  said  that 
he  did  make  such  an  intimation  of  his  views, 
that  he  did  it  to  save  time  in  arguing  the 
motion,  but  was  not  aware  that  any  member 
of  the  press  was  present.  One  ground  of  the 
motion  for  a  new  trial  was  that  these  papers 
were  read  by  several  of  the  jurors  before 
the  case  was  submitted  to  them,  and  after- 
wards were  read  aloud  in  the  jury  room. 

It  appears  to  us  that  the  motion  could 
not  have  been  granted  on  the  facts  as  we 
have  stated  them,  following  the  statement 
of  the  trial  judge.  In  the  first  place,  the  re- 
marks, although  they  indicated  a  present 
leaning,  disclosed  a  present  doubt,  and  by  no 
means  promised  that  a  verdict  for  the  de- 
fendants would  be  set  aside.  They  meant 
little  or  nothing  more  than  that,  by  refusing 
to  direct  a  verdict,  the  judge  did  not  pre- 
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^Qde  aaother  applieaiioii  by  the  plaintiff 
If  he  ihoiild  not  preyail.  The  morning  pa- 
pen  added  nothing  substantial  to  the  arti- 
cle of  the  evening  before.  The  evening  ar- 
ticle purported  to  report  the  words, — ^the 
morning  one,  to  gire  a  yeriiication  of  their 
haTing  been  spoken.  But  there  was  no  rea^ 
sonable  doubt  of  the  truth  of  the  first  re- 
port, and  the  truth  was  assumed  in  what 
was  said  to  the  jury  on  the  matter.  The 
waiver  by  the  counsel  of  the  defendants,  al- 
though there  are  some  slight  difTerences  in 
the  repoi-ts  of  it,  was  understood  to  be,  and 
is  foimd  to  have  been,  in  general  terms,  and  to 
^have  applied  to  any  other  papers  as  well  as 
jjthe  Evening  Bulletin.  It  would  be  most  un- 
•  just  to*interpret  it  otherwise  now.  The  de- 
fendants said  they  would  take  their  chances 
at  a  time  when  there  were  several  ways  in 
which  the  jury  could  have  been  prevented 
from  seeing  the  papers  or  seeing  them  fur- 
ther. They  stopped  the  court  from  even  giv- 
ing the  jury  instructions.  It  is  too  late 
now  to  complain. 

It  is  objected  that  the  judge  erred  in  ad- 
mitting affidavits  of  the  jurymen  that  they 
were  not  influenced  by  the  reading  of  the  ar- 
ticle. Mattox  V.  United  States,  146  U.  S. 
140,  86  L.  ed.  017,  13  Sup.  Ct.  Rep.  50.  This 
error  is  immaterial,  as  the  order  overruling 
the  new  trial  was  right  on  other  grounds. 
Judgment  affirmed. 
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WILLIAM    GORDON    CRAWFORD,    Peti- 
tioner, 

V. 

UNITED  STATES. 

Conspiracy  (8  43*)— Conspiiuct  to  Db- 
FBAUD  United  States. 

1.  An  indictment  for  a  conspiracy  to  de- 
fraud the  United  States,  in  violation  of  U. 
S.  Rev.  Stat.  §  6440,  U.  S.  Comp.  Stat.  1901, 

I.  3676,  which  charges  a  corrupt  agreement 
\y  which  an  officer  of  the  United  States  is, 
in  substance,  to  have  a  secret  interest  in  a 
public  contract  as  to  the  fulfilling  of  which 
by  the  contractor  that  officer  is  to  be  the 
judge,  is  sufficient  without  averring  that 
the  interest  was  given  him  or  the  money 
paid  to  him  to  influence  his  official  conduct 
upon  the  very  contract  in  question,  or  al- 
leging which  of  the  various  ways  of  defraud- 
ing the  government  was  in  the  minds  of  the 
conspirators,  or  that  they  all  were. 

[Bd.   Note.— For   other  cases,   see   CJonspIracy, 
Cent.  Dig.  H  79-99:    Dec.  Dig.  |  43.*] 
Cbiminal  Law  (8  1043*)  —  Objections — 

QUAUriCATION  OF  JUBOB.     ,  ,     .      , 

2.  An  objection  to  a  juror  in  a  crimmal 
ease  because  he  is  a  "salaried  officer  of  the 
government,  which  is  one  of  the  exemptions 
mentioned  in  D.  C.  Code,  S  217,"  reaches  the 
question  whether  the  relation  of  the  juror 
to  the  government,  as  appears  from  his  tes- 
timony on  his  voir  dire,  disqualifies  him 
from  acting  as  a  juror  on  the  trial  of  an 


indictment  for  a  oonspiraey  to  defraud  tlM 

United  SUtes. 

DM.  Note.— For  other  cases,  see  Grlmina]  Iaw» 
Dee.  Dig.  |  IMS.*] 

JuBT  (I  88*)— Qualifications. 

3.  The  qualifleations  prescribed  for  jiuors 
in  the  District  of  Ck>lumbia  by  D.  C.  Code, 
215,  do  not  furnish  the  only  test  of  the 
juror's  competency,  but  leave  in  force  the 
common-law  rule  under  which  an  employee 
of  the  government  cannot  sit  as  a  juror  on 
the  trial  of  a  criminal  proceeding  instituted 
by  the  government. 

[Ed.  Note.— For  other  cases,  see  Jurj,  Dee. 
Dig.  9  S3.*] 

Cbiminal  Law  (8  896*)— Bvidenob-Cob- 

BESPONDENCX. 

4.  A  letter  written  by  counsel  for  the  ac- 
cused, with  the  latter's  consent,  and  by  his 
direction,  in  reply  to  a  letter  charging  him 
with  having  abstracted  certain  correspond- 
ence from  the  files  of  a  corporation,  should 
be  admitted  in  evidence  in  a  criminal  case 
to  explain  the  letter  of  accusation,  already 
admitted  in  evidence  without  objection,  for 
the  purpose  of  showing  a  suppression  or 
spoliation  of  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal  Iaw, 
Cent  Dig.  II  881,  888;    Dec  Dig.  f  896.n 

Criminal  Law  (j  606*)  —  Stbikinq  Out 

EVIDENCB. 

5.  A  letter  from  a  witness,  charging  the 
accused  with  having  abstracted  certain  oor- 
respondence  from  the  files  of  a  corporation, 
admitted  without  objection  in  a  criminal 
case,  for  the  purpose  of  showing  a  suppres- 
sion or  spoliation  of  evidence,  should  be 
struck  out  on  motion  upon  the  withdrawal 
by  the  prosecution  of  its  offer  in  evidence  of 
the  accused's  answer  to  such  letter. 

[Bd.  Note.— For  other  cases,  see  Criminal  Iaw, 
Dec.  Dig.  I  696.*] 

Cbiminal  Law  (|  390*)  —  Bvidencb  —  In- 
tent. 

6.  The  accused  should  be  permitted  to 
testify  as  to  his  intent  in  abstracting  cer- 
tain correspondence  from  the  files  of  a  cor- 
poration, where  the  prosecution  claims  that 
he  did  so  for  the  purpose  of  suppressing  or 
destroying  evidence  against  him. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Gent  Dig.  |  858 :    Dec  Dig.  fi  390.*] 

Cbiminal  Law  (|  1170*)— Revebsiblb  Eb- 

BOB. 

7.  The  exclusion  of  material  evidence  of- 
fered on  behalf  of  the  accused  in  a  criminal 
case  is  reversible  error  unless  the  absence  of 
harm  is  clearly  shown  from  the  record. 

[Bd.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  66  8146-8153;    Dec  Dig.  9  U70.*] 

Cbiminal  Law  (§  1170*)— Ebbob  ik  Bx- 
CLUDiNO  Evidence. 

8.  The  refusal  to  permit  one  accused  of 
conspiring  to  defraud  the  United  States  to 
testify  as  to  his  intent  in  abstracting  cer- 
tain correspondence  from  the  files  of  a  cor- 
poration, which  the  government  claims  was 
for  the  purpose  of  suppressing  or  destroying 
evidence  against  him,  is  reversible  error 
where  the  conviction  rests  largely  upon  the 
testimony  of  a  felon  and  self-confessed  ac- 
complice, although  there  may  have  been  oth- 
er testimony  at  the  trial  from  which  in- 


•For  other  casM  see  same  topic  ft  9  NXJiaaB  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indeaes 
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fnrenoet  as  to  such  intent  might  have  been 

drawn. 

tEd.  Note.— For  other  eases,  see  Criminal  Law, 
0«it  Dls.  II  S146-S15S:    Dec.  Diff.  f  U10.«] 

CBnnNAL  Law  (|  434*>— Aocoukt  Books 

— EyiDBNOB.  ^      ^^ 

9.  The  possibility  of  forgery  goes  to  the 
weight,  but  not  to  the  competency,  ol  a 
private  account  book  kept  by  one  accused  of 
eonspiring  to  defraud  the  United  States, 
which  contains  entries  relating  to  financial 
transactions  between  him  and  his  alleffed 
accomplice  in  connection  with  a  contract  oe- 
tween  a  corporation  and  the  United  States, 
where  he  offers  such  book  in  eridenoe  to 
corroborate  his  testimony  on  the  issue 
whether  he  reoeiyed  mon^  back  from  such 
aUeged  accomplice  for  which  he  did  not  ae- 
oount  to  the  corporation,  but  concealed  from 
it,  and  testifies  that  such  book  is  in  the 
same  condition  as  when  he  received  it  back 
from  the  president  of  the  corporation,  with 
the  tatter's  check  marks,  indicating  approval 
of  the  items. 

nod.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  I  1028;   Dec.  Die  I  4M.«] 

[No.  92.] 

Argued  October  13,  14,  1908.    Decided  Feb- 
ruary  1,   1909. 

ON  WRIT  of  Certiorari  to  the  Court  of 
Appeals  of  the  District  of  Columbia  to 
review  a  judgment  which  affirmed  a  con- 
viction in  the  Supreme  Court  of  the  District 
for  conspiring  to  defraud  the  United  States. 
Beversed. 

See  same  case  below,  30  App.  D.  C.  1. 

S     Statement  by  Mr.  Justice  Peokham: 

r  *  On  the  3d  of  April,  1905,  in  the  supreme 
eourt  of  the  District  of  Columbia,  the  de- 
fendant was  indicted,  together  with  Geoige 
E.  Lorenz  and  August  W.  Machen,  for  a  con- 
spiracy to  defraud  the  United  States,  by 
means  stated  in  the  indictment,  and  in  rela- 
tion to  a  contract  between  the  Postal  Device 
k  Lock  Company,  a  corporation  of  the  state 
of  New  Jersey,  and  the  Postoffice  Depart- 
ment of  the  United  States,  by  which  the 
company  was  to  furnish  certain  satchels  to 
the  Department  for  the  use  of  the  letter  car- 

^riers  in  the  free-delivery  system  of  the  gov- 

scomment. 

•  *The  indictment  was  founded  upon  |  5440 
of  the  Revised  Statutes  of  the  United  States 
(U.  S.  Comp.  SUt.  1901,  p.  8676),  which 
reads  as  follows: 

"If  two  or  more  persons  conspire  either  to 
commit  any  offense  against  the  United 
States,  or  to  defraud  the  United  States  in 
any  manner  or  for  any  purpose,  and  one  or 
more  of  such  parties  do  any  act  to  effect  the 
object  of  the  conspiracy,  all  the  parties  to 
such  conspiracy  shall  be  liable  to  a  penalty 
of  not  more  than  ten  thousand  dollars,  or  to 


imprisonment  for  not  more  than  two  years, 
or  to  both  fine  and  imprisonment,  in  the  dis- 
cretion of  the  court." 

Nearly  two  years  before  the  finding  of  this 
indictment  {via,,  in  July,  1903),  the  defend- 
ant had  been  indicted  in  the  same  eourt  by 
two  different  indictments,  relating  to  the 
same  general  subject-matter  as  the  one 
found  in  April,  1905,— one  indictment  char- 
ging him  with  conspiring  (together  with 
Lorenz  and  Machen)  against  the  United 
States,  by  agreeing  to  present  false  bills  of 
account  to  the  Postoffice  Department,  in  re- 
lation to  the  contract  mentioned,  for  supply- 
ing the  Department  with  satchels  for  letter 
carriers,  in  alleged  violation  of  §  6438  of  the 
Revised  Statutes  (U.  S.  Comp.  Stat  1901, 
p.  3074) .  The  other  indictment  was  against 
the  defendant  individually  for  presenting 
false  claims  to  a  clerk  in  the  Postoffice  De- 
partment under  this  same  contract,  and  ia 
violation  of  the  same  section  of  the  Revised 
Statutes.  Upon  motion  the  three  indict- 
ments were  consolidated  for  the  purpose  of 
trial  of  the  defendant  and  were  tried  togeth- 
er, a  severance  in  the  conspiracy  indictments 
having  been  granted  upon  the  defendant's 
motion  for  his  separate  trial.  The  two  in- 
dictments foimd  in  1903  have  been  so  dis- 
posed of  in  the  court  below  that  no  question 
arises  in  regard  to  either. 

Upon  the  trial  the  defendant  was  convict- 
ed, as  hereinafter  more  particularly  stated, 
and  he  then  appealed  from  the  judgment 
entered  upon  the  verdict  of  conviction  to  the 
court  of  appeals  of  the  District,  where  it 
was  affirmed  by  8  divided  court,  Mr.  Chief 
Justice  Shepard  dissenting.    30  D.  C.  App.^ 

^-  5 

*  Upon  application  of  the  defendant  this* 
court  granted  a  writ  of  certiorari,  and  the 
case  is  now  here  by  virtue  of  that  writ 

Mr.  A.  8.  Worthington  for  petitioner. 

Attorney  General  Bonaparte,  Special  As- 
sistant to  the  Attorney  General  Holmes 
Conrad,  and  Solicitor  General  Hoyt  for 
respondent  qq 

CO 

Mr.  Justice  Peckham,  after  making  the* 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  defendant  was  convicted  on  the  first 
count  of  the  indictment  found  in  April,  1905, 
(which  contained  six  counts),  and  was  ac- 
quitted on  the  fifth  and  sixth  counts.  The 
court  having,  previous  to  the  trial,  sustained 
a  demurrer  to  the  second,  third,  and  fourth 
counts,  there  is  nothing  left  under 
this  indictment  except  the  conviction  of 
defendant  on  the  first  count,  and  the  ques- 
tion to  be  considered  at  the  outset  is  as  to 
the  sufficiency  of  that  count.  The  grounds 
of  the  demurrer  were  that  the  indictment 


*For  other  cases  see  same  topic  A  I  mttubkr  in  Dec.  it  Am.  Dlga.  1907  to  date,  it  Rep'r  Indexes 
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did  not  set  forth  any  offense  under  $  5440 
of  the  Revised  Statutes  of  the  United  States, 
nor  did  it  set  forth  any  offense  under  any 
statute,  or  at  common  law;  that,  as  to  the 
first  count,  it  did  not  appear  how  the  govern- 
ment could  have  been  defrauded  by  the  al- 
leged scheme  of  conspiracy,  and  that  it  is 
not  alleged  in  the  indictment  that  any  pay- 
ment to  Machen  under  the  agreement  set 
forth  in  the  count  was  intended  to  influence 
Machen's  official  action,  and  it  is  not  al- 
leged that  the  government  was  to  pay  more 
than  it  would  have  had  to  pay  if  the  alleged 
agreement  between  the  defendants  had  not 
been  entered  into,  and  it  is  not  alleged  that 
the  contract  was  not  honestly  awarded. 
These  questions  may  be  considered,  notwith- 
standing the  defendant,  when  his  demurrer 
was  overruled,  pleaded  over  and  went  to 
trial  on  the  plea  of  not  guiity.  See  Code  of 
District  of  Columbia,  §  1533,  page  300.  [31 

S  Stat  at  L.  1418,  chap.  854.] 

?  •  Without  going  into  any  very  great  detail, 
it  is  necessaiy  to  state  what,  in  substance, 
is  alleged  in  the  first  count.  It  is  therein 
averred  that  Machen  (one  of  the  alleged 
conspirators)  was  the  General  Superintend- 
ent of  the  Division  of  Free  Delivery  of  the 
Postoffice  Department  of  the  United  States, 
and  that  the  Department  used  satchels  for 
letter  carriers,  which  were  supplied  by  con- 
tracty  at  a  certain  price  named  therein  for 
each  satchel,  and  in  such  numbers  as  the  De- 
partment might,  from  time  to  time,  require. 
It  was  the  duty  of  the  General  Superintend- 
ent to  keep  the  Department  advised  from 
time  to  time  of  the  approaching  expiration 
of  existing  contracts  for  furnishing  supplies, 
and  of  the  necessity  for  advertising  for  bids 
for  contracts  for  the  furnishing  of  supplies, 
including  satchels  for  letter  carriers,  and  al- 
so to  advise  as  to  the  matter  and  form  of 
such  proposed  contracts,  and  it  was  his  duty 
to  use  his  best  and  honest  judgment  as  to 
the  number  of  satchels  that,  from  time  to 
time,  might  be  required  for  the  use  of  the 
carriers  under  any  contract  that  might  be 
made.  It  was  his  duty  to  examine  the  bills 
for  such  of  the  aatchels  as  had  been  deliv- 
ered, and  approve  them  if  correct,  upon 
which  payment  would  be  made,  in  due 
course,  by  the  Postoifice  Department.  The 
defendant  and  Lorenz  knew  fully  the  du- 
ties pertaining  to  the  office  of  General  Su- 
perintendent prior  to  the  making  of  the  con- 
tract mentioned. 

On  the  6th  of  May,  1902,  on  the  advice  of 
the  General  Superintendent,  the  Department 
advertised  for  the  presentation  to  the  De- 
partment of  bids  up  to  June  0,  1902,  for  the 
supplying  of  satchels  for  letter  carriers  for 
four  years  from  July  I,  1902. 
On  June  3,  1902,  the  defendant  and  Mach- 


en and  one  Lorenz,  intending  to  defraud  the 
United  States,  unlawfully  and  fraudulently 
conspired,  "knowingly,  wrongfully,  and  cor- 
ruptly to  defraud  the  United  States  in  a 
dishonest  manner,  and  through  and  by 
means  of  a  dishonest  scheme  and  arrange- 
ment,"- which  is  then  stated.  The  defend- 
ant was  to  procure  the  lock  company,  ol^ 
which  he  was  an  officer,  and  which  was  a^ 
New  Jersey* corporation  desiring  to  engage* 
in  furnishing  supplies  to  the  Postoffice  De- 
partment to  put  in  a  bid  for  furnishing 
satchels  for  the  Department.  He  was 
also  to  procure  the  lock  company,  before 
the  offer  of  the  bid  of  the  company  to 
the  Department,  to  make  a  contract  with 
Lorenz  that>  if  the  bid  of  the  lock  com- 
pany was  accepted  by  the  Department, 
then,  whenever  the  lock  company  furnished 
any  satchels  to  the  Department  imder  such 
contract,  and  received  from  the  Department 
payment  therefor,  the  lock  company  would 
pay  to  Lorenz  all  of  such  amount  exceed- 
ing the  cost  of  manufacturing  and  deliv- 
ering the  same  and  25  cents  for  each  satchel. 
Pursuant  to  such  agreement  the  lock  com- 
pany did  enter  into  such  a  contract  with 
Lorenz. 

On  June  3,  1902,  the  defendant  and  the 
General  Superintendent  and  Lorenz,  as  part 
of  their  dishonest  scheme,  agreed  that  the 
money  which  was  to  be  paid  to  Lorenz  by 
the  lock  company  should  thereafter  be  di- 
vided between  the  defendant,  the  General 
Superintendent,  and  Lorenz,  in  certain 
proportions  unknown  to  the  grand  jury. 

On  the  25th  of  June,  1902,  the  United 
States,  through  the  Postmaster  General, 
made  a  contract  with  the  lock  company,  by 
which  the  former  agreed  to  purchase  from 
the  lock  company,  at  certain  fixed  prices, 
so  many  satchels  as  might  be  needed  by  the 
Department  for  four  years  from  July  1, 
1902. 

On  October  3, 1902,  the  defendant,  in  order 
to  effect  and  carry  out  the  conspiracy,  pre- 
sented a  bill  against  the  United  States  for 
$15,800,  for  5,000  satchels  theretofore  sold 
and  delivered  to  the  Department,  in  accord- 
ance with  the  contract  of  June  25,  1902, 
with  the  lock  company,  and  on  October  13, 
1002,  in  pursuance  of  the  conspiracy,  the 
General  Superintendent  approved  the  bill 
as  such  superintendent,  the  defendant  re- 
ceiving and  accepting  a  warrant  payable  to 
the  order  of  the  lock  company  from  the 
Department,  in  payment  of  such  bill  for  the 
amount  thereof. 

On  the  21st  of  October,  1902,  the  defend-^ 
ant,  in  pursuance  of  the  conspiracy,  drew  a^ 
check  of  the  lock  company*  upon  Spencer* 
Trask  &  Company,  of  New  York,  for  $5,441.- 
36,  payable  to  the  order  of  Lorenz,  which  ha 
sent  to  Lorenz. 
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On  October  28,  1902,  Lorenz,  baying  re- 
ceiyed  tbe  cheek  and  obtained  the  money  on 
it,  sent  to  Machen,  tbe  General  Superintend- 
ent, the  aum  of  $900,  by  means  of  a  draft 
procured  by  Lorenz,  and  sent  by  him  to  the 
Superintendent. 

From  this  statement  it  appears  that  the 
count  discloses  the  duties  of  the  General 
Superintendent  and  the  duty  that  he  owed 
to  the  goyemment  in  relation  to  a  contract 
of  the  nature  aboye  mentioned.  It  was  part 
of  his  duty  to  giye  an  honest  and  unpreju- 
diced judgment,  whether  the  contract  was, 
from  time  to  time,  being  fairly  and  fully 
complied  with,  both  as  to  the  number  of 
satchels  furnished,  their  material  and  work- 
manship, as  well  as  with  regard  to  all  oth- 
er matters  pertaining  to  the  contract.  It 
cannot  be  supposed  that  such  duty  could  be 
fully,  impartially,  and  honestly  discharged 
by  an  officer  who,  by  reason  of  his  priyate 
and  alleged  corrupt  agreement  with  the 
agent  of  the  contractor  whose  work  he  was 
snperyising,  would  obtain  more  pay  by  ex- 
ceeding in  his  requisitions  the  number  of 
satchels  really  necessary  for  the  Depart- 
ment. It  could  scarcely  be  belieyed  that  he 
would  giye  an  unbiased  and  honest  judgment 
upon  the  question  whether  the  contract  had 
been  fulfilled  as  to  material  or  workman- 
ship or  other  detail  when,  if  the  satchels 
were  receiyed,  he  would  at  once,  though  se- 
eretely,  receive  a  certain  portion  of  the  sum 
paid  by  the  Department  to  the  contractor 
for  furnishing  such  satchels.  This  is  not 
an  indictment  for  the  violation  of  a  statute 
against  bribery.  It  is  for  a  conspiracy 
to  defraud  the  United  States;  and 
when  it  is  seen  that  the  conspiracy  con- 
sists in  such  a  corrupt  agreement  as  is  al- 
leged in  the  indictment,  by  which  an  officer 
of  the  United  States  is,  in  substance,  to 
have  a  secret  interest  in  a  contract  as  to  the 
fulfilling  of  which  by  the  contractor  that  of- 
ficer is  to  be  the  judge,  it  becomes  unneces- 
saiy  to  aver  that  the  interest  was  given  him, 
or  the  money  paid  to  him,  to  influence  his  of- 
^ficial  conduct  upon  the  very  contract  in 
^question.  The  agreement  is  alleged  to  have 
•  been  an  unlawful  *  and  fraudulent  one, 
wrongfully  and  corruptly  to  defraud  the 
United  States.  Its  almost  necessary  re- 
sult, if  carried  out,  would  be  to  defraud 
the  United  States.  The  fraud  might  be  per- 
petrated by  getting  the  contract  at  a  higher 
price  than  otherwise  would  have  been  ob- 
tained, or,  if  already  obtained,  then  the 
United  States  might  be  defrauded  by  the  Gen- 
eral Superintendent  accepting  improper 
satchels,  not  made  of  the  materials  or  in  the 
manner  specified  in  the  contract,  or  by  his 
requiring  the  delivery  of  more  satchels  than 
were  sufficient  for  the  wants  of  the  Depart- 
ment.   It  is  not  necessary  in  such  a  case  as 


this  (of  an  alleged  unlawful  and  corrupt 
contract)  to  all^^  in  the  indictment  which 
of  the  various  ways  the  government  might 
be  defrauded  was  in  the  minds  of  the  con- 
spirators, or  that  they  all  were.  Dealy  v. 
United  States,  152  U.  S.  539,  543,  38  L.  ed. 
545,  546,  14  Sup.  Gt  Rep.  680.  Such  a 
corrupt  agreement,  if  carried  out,  would 
naturally,  if  not  necessarily,  result  in  de- 
frauding the  United  States  by  causing  it  to 
pay  more  for  satchels  than  was  necessary, 
or  for  more  satchels,  or  possibly  inferior 
ones,  than  it  otherwise  would,  but  for  the 
corrupt  agreement  set  forth.  The  indict- 
ment was  sufficient.  United  States  v. 
Hirsch,  100  U.  S.  33,  25  L.  ed.  539;  Hyde 
v.  Shine,  199  U.  S.  62,  82,  50  L.  ed.  90,  96, 
25  Sup.  Ct  Rep.  760;  United  States  v.  Kei- 
tel,  211  U.  S.  370,  53  U  ed.  — ^,29  Sup. 
Gt  Rep.  123. 

Various  questions  arose  upon  the  trial 
of  the  case,  to  some  of  which  we  wiU  now 
refer. 

In  the  course  of  empaneling  the  jury  one 
John  C.  Haley  was  called  as  a  juror  and 
sworn  upon  his  voir  dire,  and  testified  that 
he  was  a  druggist;  that  he  did  not  know 
the  defendant;  that  he  had  formed  no  opin- 
ion about  the  case;  that  his  drug  store  was 
a  subpostal  station,  and  that  he  was  the 
clerk  in  charge;  that  he  was  technically  a 
clerk  of  the  city  postoffice,  and  that  he  was 
paid  an  annual  compensation  of  $300,  which 
included  all  clerk  hire  and  rental  of  the 
premises;  that  he  was  paid  for  the  entire 
service  of  taking  charge  of  the  substation, 
and  whatever  rent  may  be  necessary;  that 
it  is  one  of  the  things  in  connection  with 
the  drug  business  that  can  hardly  be  avoid- co 
ed;  that  a  drug  store,  to  keep  up  its  pres-S 
tige,  must  sell* postage  stamps,  and  might* 
as  well  get  paid  for  it  as  to  do  it  for  noth- 
ing. The  counsel  for  the  defendant  then 
challenged  Haley  for  cause,  the  objection 
stated  being  that  he  was  a  "salaried  officer 
of  the  governmefit;"  but  the  court  overruled 
the  challenge,  to  which  ruling  the  defendant 
duly  objected.  During  the  organization  of 
the  jury  the  defendant  exhausted  the  per- 
emptory challenges  allowed  him  by  law,  and 
Haley  BAt  as  a  member  of  the  jury  that 
tried  the  case. 

The  question  is,  Was  Haley  disqualified  to 
sit  as  a  juror,  and  did  the  court  err  in 
holding  that  he  was  not?  Section  215  of 
the  Gode  of  Laws  for  the  District  of  Go- 
lumbia,  page  49  [31  Stat,  at  L.  1223,  chap. 
854],  provides  as  follows: 

'*Sec.  215.  Qualifications. — ^No  person  shall 
be  competent  to  act  as  a  juror  unless  he  be 
a  citizen  of  the  United  States,  a  resident  of 
the  District  of  Golumbia,  over  twenty-one 
and  under  sixty-five  years  of  age,  able  to 
read  and  write  and  to  understand  the  Eng* 
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lish  language,  and  a  good  and  lawful  man, 
who  has  nerer  been  eonvioted  of  a  felony  or 
a  misdemeanor  involving  moral  turpitude." 
Section  217  provides  that  "all  executive 
and  judicial  officers,  salaried  officers  of 
the  government  of  the  United  States  and  of 
the  District  of  Columbia  .  .  .  shall  be 
exempt  from  jury  duty,  and  their  names 
shall  not  be  placed  on  the  jury  lists."  Coun- 
sel for  the  government  contend  that  the  ob- 
jection by  defendant's  counsel  to  the  juror 
Haley  was  founded,  as  shown  by  the  record, 
on  the  ground  that  the  juror  was  a  "sala- 
ried officer  of  the  government;"  that  the 
juror  was  not  such  an  officer,  and  that,  if 
he  were,  that  fact  is  only  ground  for  a 
claim  on  his  part  for  exemption  (which  he 
did  not  make),  and  not  a  groimd  for  dis- 
qualification. Even  though  the  juror  was 
not  a  salaried  officer  of  the  government, 
under  United  States  v.  Smith,  124  U.  8. 
526,  31  L.  ed.  634,  8  Sup.  Ct.  Rep.  696, 
which  was  founded  upon  a  statute  ooneem- 
ing  a  very  different  subject,  and  as  to  which 
different  reasons  might  apply,  and  even 
though  such  an  officer  was  only  exempt 
under  $  217,  and  not  disqualified  under 
^  I  216,  yet  we  are  of  opinion  that  the  objec- 
JJtion  actually  made  reaches  beyond  the  mere 
•  question* whether  technically  the  juror  was 
or  was  not  a  salaried  officer  of  the  govern- 
ment, and  that  it  reaches  the  question  of 
the  qualification  of  a  juror  by  reason  of 
his  relations  to  the  government  as  a  post- 
office  clerk  or  employee  in  a  subpostal  sta- 
tion, and  whether  such  relations  did  not  by 
law  disqualify  him  from  acting  as  a  juror 
in  an  action  to  which  the  government  was  a 
party.  The  objection  to  the  juror  was  evi- 
dently by  reason  of  his  relations  to  the  gov- 
ernment, however  described. 

In  criminal  cases  courts  are  not  inclined 
to  be  as  exacting  with  reference  to  the 
specific  character  of  the  objection  made  as 
in  civil  cases.  They  will,  in  the  exercise  of 
a  sound  discretion,  sometimes  notice  error 
in  the  trial  of  a  criminal  case,  although 
the  question  was  not  properly  raised  at  the 
trial  by  objection  and  exception.  Wiborg 
V.  United  States,  163  U.  S.  632,  669,  41  L. 
ed.  289,  299,  16  Sup.  Ct.  Rep.  1127,  1197. 

Under  this  rule  the  general  character  of 
the  objection  to  the  juror  was  fairly  be- 
fore the  court,  and  therefore  we  think  it 
proper  to  notice  the  alleged  error  in  the 
reception  of  this  juror  and  to  decide  it  with 
respect  to  the  general  qualification  of  the 
juror  under  the  law,  without  being  tied 
down  to  the  question  of  whether  he  was  a 
salaried  officer  and  so  exempt,  but  not,  as 
is  contended,  thereby  disqualified  to  serve 
as  a  juror. 

Hie  question  as  to  the  qualifications  of  a 
Juror    in    this    District    is    not,    in    all 


cases,  a  mere  local  one.  If  the  objection 
is  not  based  alone  upon  the  wording  of  the 
section  of  the  Code  above  cited,  but  also 
upon  the  common  law,  it  becomes  an  im- 
portant question  which  might  arise  any- 
where in  the  whole  country.  There  may  be 
statutes  in  the  different  states  as  to  quali- 
fications of  jurors  which,  in  their  construc- 
tion, would  not  prevent  the  application  of 
the  common  law  in  regard  thereto,  and  so 
the  questibn  of  qualification  being  the  same 
in  the  Federal  as  in  the  state  courts  (Rev. 
Stat  S  800,  U.  S.  Comp.  Stat  1901,  p.  623) 
may  be  a  general  one.  It  is  of  special  im- 
portance in  this  District,  where  there  are  so 
many  thousands  of  clerks  and  employees  of  ^ 
the  government,  to  know  whether  they  areg 
qualified  jurors^  sit  on  the  trial  of  cases  to* 
which  the  government  is  a  party.  If  they 
be  so  qualified  it  might  not  be  cause  for 
much  astonishment  to  see  in  this  District 
a  majority  of  a  juiy  composed  of  such  ju- 
rors. 

Taking  the  contention  of  the  government 
to  be  sound,  the  fact  that  a  proposed  juror 
is  a  salaried  officer  of  the  government  oan 
only  be  ground  for  bis  own  claim  of  exemp- 
tion, which,  if  not  made  by  him,  leaves  him 
a  competent  juror.  A  jury  composed  of 
government  employees  where  the  government 
was  a  party  to  the  case  on  trial  would  not 
in  the  least  conduce  to  respect  for,  or  belief 
in,  the  fairness  of  the  system  of  trial  l^ 
jury.  To  maintain  that  system  in  the  re- 
spect and  affection  of  the  citizens  of  thia 
country  it  is  requisite  that  the  jurors  chosen 
should  not  only  in  fact  be  fair  and  impar- 
tial, but  that  they  should  not  occupy  such 
relation  to  either  side  as  to  lead,  on  that 
account,  to  any  doubt  on  that  subject  We 
do  not  think  that  S  216  of  the  Code  of  the 
District  includes  the  whole  subject  of  the 
qualifications  of  jurors  in  that  District  If 
that  section,  together  with  §  217,  were  alone 
to  be  considered,  it  might  be  that  the  juror 
was  qualified.  But  by  the  common  law,  a 
further  qualification  exists.  If  that  law  re- 
mains in  force  in  this  regard  in  this  Dis- 
trict a  different  decision  is  called  for  from 
that  made  in  this  case.  The  common  law 
in  force  in  Maryland,  February  27,  1801, 
remains  in  force  here,  except  as  the  same 
may  be  inconsistent  with  or  replaced  by 
some  provision  of  the  Code  for  the  District 
Code,  chap.  1,  $  1,  p.  6.  It  has  not  been 
contended  that  the  common  law  upon  the 
subject  of  jurors  was  not  in  force  in  Mary- 
land at  the  above-named  date,  or  that  it  did 
not  remain  in  force  here,  at  least  up  to  the 
time  of  the  passage  of  the  Code.  Jurors 
must  at  least  have  the  qualifications  men- 
tioned in  §  216,  but  that  section  does  not, 
in  our  opinion,  so  far  alter  the  common 
law  upon  the  subject  as  to  exclude  its  role 
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that  one  is  not  a  eompetent  Juror  in  a  case  if 

he  is  master,  servant,  steward,  counselor,  or 

attorney  of  either  party.   In  such  case  a  juror 

«may  be  challenged  for  principal  cause  as  an 

S  absolute   disqualification   of  the   juror.     3 

•  Coole/s  Bl.  Com.*  4th  ed.  p.  363;  Block  ▼. 
State,  100  Ind.  357,  362.  In  the  Indiana 
case,  Judge  Niblack,  speaking  for  the  su- 
preme court  of  that  state,  held  in  substance 
in  accordance  with  the  above  rule  of  the 
eonunon  law,  and  that  the  Indiana  statute 
upon  the  qualifications  of  jurors  did  not 
strike  out  the  rule  of  the  common  law  on 
the  subject,  when  not  inconsistent  with  the 
statute.  This  rule  applies  as  well  to  crim- 
inal as  to  civil  cases.  Mr.  Chief  Justice 
Shepard,  in  his  dissenting  opinion  in  this 
case,  cites  many  cases  to  the  efi'ect  that 
a  clerk  or  employee  of  a  private  party  or 
of  a  corporation  is  not  qualified  to  sit  as  a 
Juror  in  such  a  case,  over  the  objection  of 
the  opposite  side.  Although  the  cases  cited 
were  civil  cases  and  rest  mainly  on  the 
common  law,  they  are  not  lessened  in  weight 
on  that  account.  On  the  contrary,  they  ap- 
ply with  added  weight  to  criminal  cases. 
Modem  methods  of  doing  business  and  mod- 
em complications  resulting  therefrom  have 
not  wrought  any  change  in  human  nature 
itself,  and  therefore  have  not  lessened  or 
altered  the  general  tendency  among  men, 
recognized  by  the  common  law,  to  look  some- 
what more  favorably,  though  perhaps  fre- 
quently unconsciously,  upon  the  side  of  the 
person  or  corporation  that  employs  them, 
rather  than  upon  the  other  side.  Bias  or 
prejudice  is  such  an  elusive  condition  of 
the  mind  that  it  is  most  difficult,  if  not 
impossible,  to  always  recognize  its  exist- 
ence, and  it  might  exist  in  the  mind  of  one 
(on  account  of  his  relations  with  one  of  the 
parties)  who  was  quite  positive  that  he  had 
no  bias,  and  said  that  he  was  perfectly  able 
to  decide  the  question  wholly  uninfluenced 
by  anything  but  the  evidence.  The  law 
therefore  most  wisely  says  that,  with  re- 
gard to  some  of  the  relations  which  may 
exist  between  the  juror  and  one  of  the  par- 
ties, bias  is  implied,  and  evidence  of  its 
actual  existence  need  not  be  given. 

The  position  of  the  juror  in  this  case  is  a 
good  instance  of  the  wisdom  of  the  rule. 
His  position  was  that  of  an  employee  who 
received  a  salary  from  the  United  States, 
and  his  employment  was  valuable  to  him, 
I,  not  so  much  for  the  salary  as  for  the  pros- 
gpect  such  employment  held  out  for  an  in- 

•  crease  in  his  business*  from  the  people  who 
might  at  first  come  to  his  store  for  the 
purchase  of  stamps,  etc.  It  need  not  be  as- 
sumed that  any  cessation  of  that  employ- 
ment would  actually  follow  a  verdict  against 
the  government.  It  is  enough  that  it  might 
possibly  be  the  case;  and  the  juror  ought 


not  to  be  permitted  to  occupy  a  position  of 
that  nature  to  the  possible  injury  of  a  de- 
fendant on  trial,  even  though  he  should 
swear  he  would  not  be  influenced  by  his  re- 
lations to  one  of  the  parties  to  the  suit  in 
giving  a  verdict.  It  was  error  to  overrule 
the  defendant's  challenge  to  the  juror. 

Upon  the  trial  of  the  case  the  govern* 
ment  called  as  a  witness  John  Aspinwallr 
who  was  the  president  of  the  Fabrikoid 
Company,  of  Newburg,  New  York,  and  it 
appeared  from  his  testimony  that  some  timer 
in  1902,  and  prior  to  the  making  of  the 
contract  between  the  lock  company  and  the 
Postoffice  Department,  the  defendant  had 
some  correspondence  with  the  Fabrikoid 
Company  with  reference  to  the  availability 
and  the  cost  of  the  material  manufactured 
by  that  company  for  use  in  the  manufacture 
of  satchels  to  be  used  by  the  Postoffice  De- 
partment for  letter  carriers. 

After  the  finding  of  the  two  indictmenta 
against  the  defendant,  and  some  time  in 
the  latter  part  of  1903,  the  defendant  vis- 
ited the  place  of  business  in  Newburg,  New 
York,  of  the  Fabrikoid  Company,  and  re- 
quested the  privilege  of  looking  over  the 
correspondence  between  himself  and  that 
company.  For  the  purpose  of  proving  what 
the  government  asserted  was  a  suppression 
or  spoliation  of  evidence,  the  witness  testi- 
fied that  the  defendant  was  permitted  to 
look  over  the  files  in  the  company's  letter 
books  and  examine  his  letters  to  the  eon»- 
pany,  and  copies  of  its  letters  to  him,  the 
witness  not  being  present  when  the  defend- 
ant made  such  examination.  Subsequently 
the  witness  discovered  that  a  copy  ol  a  let- 
ter that  the  company  had  written  to  the 
defendant,  and  dated  April  21,  1902,  ban} 
been  removed  from  the  copy  book,  and  the 
index  covering  that  letter  had  been-  erased. 
The  letter  book  was  then  produced  by  theoD 
witness  from  which  the  copy  letter  had  beenS 
removed,  and*it  was  exhibited  to  the  jury* 
by  counsel  for  the  government.  Counsel  for 
the  defendant  thereupon  admitted  that  the 
defendant  took  the  copy  letter  from  the  let- 
ter book  and  made  the  erasure  of  the  refer- 
ence to  the  page,  and  the  witness  identified 
the  letter  then  produced  as  the  original 
which  had  been  taken  from  the  letter  book 
of  the  witness.  The  witness  also  identified 
a  letter  dated  April  18,  1902,  as  a  letter 
which  he  testified  he  had  received  from  the 
defendant,  and  which  counsel  for  defendant 
admitted  defendant  had  taken  at  the  same 
time  he  had  taken  the  copy  letter  from  the 
copy  book.  Counsel  for  the  government  then 
read  in  evidence  to  the  jury  the  letter  from 
defendant  of  April  18,  and  also  the  letter 
from  the  witness,  dated  April  21,  replying 
thereto,  which  had  been  removed  from  the 
letter  book  of  witness's  company.    The  court 
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of  appeals  has  held  that  both  letters  were 
in  fact  harmless,  and  that  their  contents 
would  tend  to  negative  the  existence  of  any 
sinister  intent  of  defendant  in  taking  them. 
But  evidence  as  to  the  intent  of  defendant 
in  taking  them  was  certainly  proper,  as  is 
hereafter  stated. 

The  witness  Aspinwall  further  testified 
that  when  he  discovered  the  loss  of  the  let- 
ters he  wrote  to  the  defendant  the  letter 
dated  December  7,  1903.  Counsel  for  the  de- 
fendant then  admitted  that  he  had  the  orig- 
inal of  that  letter,  but  stated  that  the  wit- 
ness might  read  it  from  his  copy  book.  The 
tetter  was  then  read,  in  which  the  witness 
•charged  the  defendant,  in  substance,  with 
thaving  surreptitiously  removed  from  the 
-files  of  the  company  a  copy  of  the  letter 
-from  the  company  to  the  defendant,  and 
with  having  erased  the  page  from  the  index. 
The  letter  of  December  7  was  then  offered 
in  evidence  without  objection. 

Ab  soon  aa  the  letter  was  admitted  in 
evidence  the  counsel  for  the  government 
immediately  offered  the  letter  written  by 
counsel  for  defendant  in  answer  to  it,  but 
^was  stopped  by  the  court  with  an  inquiry 
•as  to  its  relevancy,  which  he  answered  by 
*  stating  that  he  did  not  see  its  ^relevancy. 
The  court  observed  he  would  hear  from  who- 
ever offered  the  letter  as  to  its  relevancy, 
when  counsel  for  government  said  he  did  not 
desire  to  offer  the  letter,  and  that  he  had 
only  offered  it  at  the  suggestion  of  counsel 
for  defendant,  who  then  moved  to  strike  out 
the  letter  just  received  in  evidence  (that  of 
December  7)  on  the  ground  that  it  was  in- 
admissible unless  coupled  with  the  answer 
that  might  have  been  made  to  it.  The  court 
held  that  the  letter  from  defendant's  coun- 
sel could  not  be  considered  by  the  jury,  but 
that  the  letter  written  by  the  witness  As- 
pinwall to  defendant  was  relevant  as  tending 
to  prove  that  the  defendant  was  charged  by 
that  witness  with  abstracting  the  letter  from 
the  flies.  The  motion  to  strike  out  was 
denied,  and  the  counsel  for  the  government 
then  said  that  he  did  not  offer  the  answer 
to  the  letter,  which  was  accordingly  not 
received  in  evidence.  To  obviate  an  objec- 
tion that  the  defendant  had  no  right  to 
offer  evidence  while  the  case  was  with  the 
government,  the  defendant  subsequently, 
when  the  case  was  with  him,  offered  in  evi- 
dence the  letter  written  by  his  counsel, 
which,  on  objection,  was  ruled  out. 

It  is  plain  that  the  letter  from  the  wit- 
ness Aspinwall  to  the  defendant,  making 
the  ehaige  that  defendant  took  the  letters, 
as  above  stated,  was  put  in  evidence  by  the 
govamment  for  the  purpose  of  endeavoring 
to  tliow  that  the  defendant  had  surrepti- 
tiously taken  evidence  which  might  possibly 
be  used  against  him  upon  his  trial.    The  re- 


sponse of  defendant  to  such  letter  should 
have  been  admitted  as  explanatory  of  the 
letter  of  accusation.  Without  the  letter 
of  explanation  the  other  letter  should  not 
have  been  received.  The  court  of  appeals 
held  that  it  was  difficult  to  understand  the 
theory  upon  which  the  letter  from  Aspinwall 
to  defendant  was  admissible,  but,  as  it  was 
admitted,  without  objection,  there  was  no 
error,  and  the  subsequent  motion  to  strike 
out  the  letter  was  addressed  to  the  discre- 
tion of  the  trial  court.  It  seems  clear  from 
the  record  that  the  letter  of  the  witness  to 
defendant  was  not  objected  to,  under  a 
belief  by  defendant's  counsel,  formed  pos- 
sibly upon  some  prior  arrangement  or  un- 
derstanding between  counsel,  that  the  an-^ 
swer  to  it  would  also,  at  once,  be  offered  ino 
evidence.*  Under  these  circumstances,  and* 
in  the  absence  of  the  offered  explanation, 
the  letter  of  witness,  making  a  charge  of  ab- 
stracting letters,  should  have  been  struck 
out  on  the  motion  made  by  defendant  im- 
mediately upon  the  withdrawal  of  the  offer 
in  evidence  of  the  answer  to  the  letter.  It 
was  all  one  transaction,  and  the  reception 
of  the  first  letter  without  objection  was  at 
once  followed  up  by  the  government's  offer 
of  the  answer,  and  when  the  offer  was  with- 
drawn it  is  too  strict  an  enforcement  of  a 
general  rule  to  hold  that  the  motion  to 
strike  out  was  addressed  to  the  discretion 
of  the  court.  But  the  motion  was  not  denied 
on  any  such  ground.  The  record  shows  it 
was  denied  because  the  court  held  the  letter 
proper  to  be  put  in  evidence.  The  theory 
stated  by  the  court  was  a  mistaken  one. 
It  was  wholly  immaterial  what  charge  was 
made  by  witness  in  the  letter,  separate  from 
the  action  of  defendant  in  regard  to  the 
charge.  Defendant  was  not  on  trial  for 
abstracting  the  letter,  and  the  statements 
therein  were  alone  no  evidence  against  de- 
fendant. If  the  letter  were  admitted,  then 
the  answer  to  it  should  also  have  been  ad- 
mitted. The  court  seemed  to  agree  that  if 
the  answer  had  been  made  by  the  defendant 
personally,  instead  of  by  his  counsel,  it 
might  have  been  admissible,  but  that,  as 
defendant  did  not  himself  write  the  answer, 
it  could  not  be  admitted.  The  court  stated, 
when  the  offer  was  first  made  by  defendant's 
counsel  to  put  the  answer  to  the  letter  in 
evidence,  that  it  was  not  proper  to  offer 
any  of  his  evidence  at  that  time,  while  the 
case  was  with  the  government,  but  the  an- 
swer was  subsequently  offered  in  evidence 
by  defendant's  counsel,  when  the  case  was 
with  him,  and,  under  objection,  was  again 
rejected.  So  the  defendant  had  the  accusing 
letter  put  in  evidence  against  him  and  was 
not  permitted  to  have  his  answer,  through 
hia  counsel,  admitted  in  reply. 

Again,  at  the  close  of  all  the  evidence^ 


1008. 


CRAWFORD  ▼.  UNITED  STATES. 


267 


when  counsel  for  the  defendant  once  more 
moved  to  strike  out  the  letter  of  witness 
Aspinwally  the  court  denied  the  motion  on 
the  ground  that  the  evidence  was  of  a  na- 
^ture  to  throw  light  on  the  minds  of  the  jury 
cupon  the  moral  make-up  of  the  individual, 
•  and  thus  enable*the  jury  to  come  to  a  con- 
elusion  as  to  what  his  sworn  word  is  worth. 
This  reason  was  repeated  in  his  charge, 
when  the  court  said  that  while  such  evi- 
dence did  not  tend  to  indicate  that  the  de- 
fendant was  guilty,  it  was  admitted  to  ena- 
ble the  juiy  to  take  into  consideration  what 
was  the  degree  of  moral  sense  that  the  de- 
fendant witness  had. 

When  the  letter  was  first  offered  and  re- 
ceived in  evidence  on  the  part  of  the  govern- 
ment the  defendant  had  not  been  placed  on  the 
witness  stand,  and  after  he  had  been  on  the 
stand  this  evidence  was  retained,  while  the 
defendant  was  not  permitted  to  show  what 
his  written  answer  to  the  charge  of  spolia- 
tion was,  because  the  answer  was  written 
by  his  counsel  (although  by  his  direction 
and  under  his  authority),  and  not  by  him- 
self, personally.  An  explanation  of  the  rea- 
son for  his  taking  the  letters  might  be  quite 
material  to  enable  the  juiy  to  come  to  a 
decision  as  to  the  moral  make-up  of  defend- 
ant, but  he  was  not  allowed  to  fully  give  it. 
The  court  of  appeals  also  held  that  the  an- 
swer to  that  letter,  concededly  written  by  de- 
fendant's counsel,  was  plainly  inadmissible, 
but  that,  even  if  its  exclusion  had  been  er- 
ror, it  was  cured  by  the  fact  that  the  defend- 
ant, when  on  the  stand,  testified  to  the  same 
explanation  of  his  action,  i.  e.,  that  he  un- 
derstood tbat  Aspinwall  had  consented  that 
he  take  such  of  the  files  as  he  desired. 

We  do  not  think  that  the  letter  written 
by  counsel  for  the  defendant  was  inadmissi- 
ble. The  defendant  had  in  substance  testi- 
fied that  it  was  written  by  his  counsel,  with 
his  consent  and  by  his  direction.  In  other 
words,  that  counsel  was  acting  simply  as 
the  agent  and  under  the  direction  of  his 
principal,  the  defendant  in  the  case.  It  was 
not  necessary  that  such  letter  should  be 
written  by  the  defendant  personally,  in  his 
own  handwriting.  The  importance  of  the 
matter  lies  in  the  fact  that  defendant,  as 
soon  as  the  accusation  was  made,  had, 
through  his  counsel,  acting  under  his  di- 
rection, explained  the  charge  made  of  se- 
cretly taking  evidence  which  was  in  the 
hands  of  a  third  party,  and  which  he  feared 
o  might  be  used  against  him.  The  defendant 
?did  on  the  trial  testify  to  the*same  expla- 
nation as  contained  in  the  letter  of  his  coun- 
sel, {.  e.,  that  Aspinwall  in  substance  con- 
sented to  the  taking  of  the  letters,  but  it 
is  doubtful  if  such  evidence  cured  the  error 
of  excluding  the  letter,  written  at  once  after 
the  accusation  was  made  and  long  before 


the  trial,  in  which  letter  he  admitted  and 
explained  the  taking,  showing  it  was  from 
no  desire  to  suppress  evidence,  but,  on  the- 
contrary,  to  preserve  it. 

We  are  of  opinion,  also,  that  the  court 
erred  in  its  refusal  to  allow  defendant  to- 
testify  in  regard  to  his  intention  in  taking 
the  letters  from  the  files.  His  counsel  aske^ 
him  the  question  when  he  was  on  the  stand,- 
after  he  had  admitted  their  taking,  wheth- 
er he  took  them  with  the  intent  to  suppress- 
or destroy  them,  or  with  intent  that  they 
might  be  preserved  and  presented  to  the  jury 
when  his  trial  should  come  on.  Counsel 
offered  to  show  the  fact  by  the  witness  and 
let  the  witness  say  which  it  was.  This 
was  objected  to  by  counsel  for  the  govern- 
ment  and  the  objection  sustained. 

The  witness  was  further  asked  whether, 
when  he  took  the  evidence,  he  had  the  in- 
tention to  destroy  it.  This,  upon  objection, 
was  ruled  out,  as  was  the  question.  What 
did  you  do  with  these  letters  after  you  had 
taken  them  7  Defendant's  counsel  then  stat- 
ed: "We  offer  to  prove  that  the  witness 
then  brought  them  to  his  counsel  in  Wash- 
ington, Mr.  Worthington."  The  offer  was, 
on  objection,  overruled. 

The  whole  bearing  of  the  evidence  on  the 
part  of  the  government  in  regard  to  the  let- 
ters could  only  have  been  for  the  purpose 
of  contending  that  the  defendant  took  the 
letters  without  leave,  and  intended  to  sup- 
press the  evidence  contained  in  them.  It 
was  proper  to  prove  the  intent  of  the  wit- 
ness when  he  took  these  letters,  whether  he 
took  them  with  the  intent  of  destroying  or 
suppressing  them  as  evidence  against  him^ 
self,  or  whether  he  took  them  for  the  pvrpose 
of  preservation  and  of  delivering  them  to 
his  counsel,  to  be  used  on  his  trial.  It  was 
error  to  reject  the  evidence,  for  it  was  ma- 
terial and  proper  to  go  to  the  jury.  The 
court  of  appeals  so  held,  and  said:  "Thoe^ 
intent  of  the  defendant  in  obtaining  posses- § 
sion  of^the  letters  was  material,  and,  being  *^ 
material,  the  defendant  should  have  been 
permitted  to  testify  as  to  his  intent  and 
motive."  The  court,  however,  Mr.  Chief 
Justice  Shepard  dissenting,  held  that  the 
record  showed  that  this  error,  in  exchiding 
material  evidence,  did  not  harm  the  defend- 
ant, and  should,  therefore,  be  disregardied  by 
the  appellate  court. 

There  is  a  presumption  of  harm  arising 
from  the  existence  of  an  error  committed  by 
a  trial  court  against  the  party  complaining, 
in  excluding  material  evidence  on  a  trial, 
especially  before  a  jury.  It  is  only  in  cases 
where  the  absence  of  harm  is  clearly  shown 
from  the  record  that  the  commission  of  suob 
an  error  against  a  party  seeking  to  review 
it  is  not  cause  for  the  reversal  of  the  judg- 
ment.   Decry  v.  Cray,  6  Wall.  796,  807,  IB 
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li.  e(L  653,  657;   Smith  t.  Shoemaker,  17 
WaU.  630,  21  L.  ed.  717. 

The  defendant  was  peculiarly  situated  in 
this  case,  and  great  care  was  necessary  to 
prevent  injustice  to  him.  The  record  shows 
that  one  of  the  alleged  conspirators,  Machen, 
had,  just  prior  to  defendant's  trial  herein, 
pleaded  guilty  under  this  same  indictment, 
and  had  been  sentenced  to  imprisonment, 
to  commence  upon  the  expiration  of  a  term 
of  imprisonment  he  was  then  serving.  He 
was  not  called  as  a  witness.  While  this 
action  of  Machen  was  not  the  slightest  evi- 
dence of  the  guilt  of  defendant,  and  was 
not  matter  to  be  referred  to  or  considered 
by  the  jury,  it  left  defendant  without  the 
aid  of  Machen  in  the  trial  of  the  case.  In 
addition  to  that,  Lorenz  was  called  as  a 
witness  for  the  government  upon  the  trial 
•of  this  defendant,  and  testified  that  he  was 
4k  defendant  in  the  two  conspiracy  indict- 
tnents  in  regard  to  which  this  defendant 
was  then  on  trial,  and  that  he  was  then 
Bsrving  in  the  Moundsville  penitentiary  a 
sentence  from  the  supreme  court  of  the  Dis- 
trict. Both  of  these  men  might  have  been 
guilty  of  a  conspiracy  to  defraud  the  United 
States,  and  the  defendant  be  innocent  there- 
of. But  a  felon,  being  also  a  confessed  ac- 
complice, was  thus  produced  by  the  gov- 
ernment as  a  witness  for  the  purpose  of 
^  proving  its  case  against  defendant,  the  wit- 
gnesB  having,  as  it  would  appear,  in  popular 
*  language,  turned  "state's  evidence,"*at  least 
so  far  as  to  incriminate  himself  together 
with  defendant.  Without  his  evidence  it 
would  have  been  difficult,  if  not  impossible, 
to  convict  the  defendant.  No  reflection  is 
intended  or  intimated  with  regard  to  this 
action  on  the  part  of  the  government.  It 
was  wholly  within  the  discretion  of  its  law 
officers,  and  their  decision  ought  not  to  be 
reviewed  by  the  court  But  the  evidence 
of  a  witness,  situated  as  was  Lorenz,  is  not 
to  be  taken  as  that  of  an  ordinaiy  witness 
of  good  character  in  a  case,  whose  testimony 
is  generally  and  prima  facie  supposed  to  be 
correct.  On  the  contrary,  the  evidence  of 
such  a  witness  ought  to  be  received  with 
suspicion,  and  with  the  very  greatest  care 
and  caution,  and  ought  not  to  be  passed 
upon  by  the  jury  under  the  same  rules  gov- 
erning other  and  apparently  credible  wit- 
nesses. In  many  jurisdictions  such  a  man 
is  an  incompetent  witness  unless  he  has 
been  pardoned.  The  facts  surrounding  this 
case  make  it  particularly  important  that 
the  rule  in  regard  to  material  errors  should 
be  most  rigidly  adhered  to.  If  it  be  not 
elear  that  no  harm  could  have  resulted  from 
the  oommission  of  this  material  error,  the 
Judgment  should  be  reversed.  A  careful 
perusal  of  the  testimony  regarded  by  the 
«ourt  below  as  sufficient  to  show  that  no 


harm  resulted  to  the  defendant  on  acoouat 
of  this  error  has  failed  to  convince  us  that 
such  is  the  fact  In  the  opinion  of  the 
court  of  appeals  it  is  said  there  was  no 
testimony  given  as  to  the  intent  with  which 
defendant  took  the  letters.  This  was,  of 
course,  because  such  evidence  was  excluded. 
The  letters  were,  in  fact,  subsequently  pro- 
duced by  defendant's  counsel  in  court.  It 
is  further  said,  in  the  opinion,  that  the  de- 
fendant was  "permitted  to  testify  as  to  his 
reason  for  erasing  the  index  number  in  the 
letter  book,  and  that  he  did  so  'with  the 
idea  of  putting  that,'  i.  e.,  the  letter  from 
the  company,  'back,  and  making  the  file 
perfect'  It  is  therefore  clear  that  the  de- 
fendant was  permitted  to  offer  testimony, 
fully  meeting  the  government's  contention 
that  he  had  taken  the  letters  without  the 
consent  of  their  custodian;  further,  that,  oun 
the  subject  of  his  intent  in  taking  them,  he§ 
was  permitted  to  offer  testimony*from  which* 
the  only  possible  inference  was  that  he  de- 
sired them  in  order  that  he  might  show 
everything  with  reference  to  his  transac- 
tions with  the  Fabrikoid  Company;  and  that 
as  to  one  letter,  at  least,  he  was  permitted 
to  testify  that  he  took  it  with  the  intention 
of  putting  it  back.  To  have  permitted  him 
to  testify,  as  he  offered,  in  addition  to  the 
foregoing,  that  he  took  them  with  the  in- 
tention of  showing  them  to  his  counsel, 
would  have  added  little,  if  anything,  to  his 
explanation;  indeed,  as  already  stated,  sueh 
testimony  was  not  directly  responsive  to 
that  offered  by  the  government,  vis,,  that 
he  had  taken  the  letters  surreptitiously. 
This  latter  allegation  he  was  permitted  to 
negative  fully  and  explicitly.  It  is  impos- 
sible to  conclude  that  the  refusal  of  the 
learned  trial  justice  to  permit  him  to  tes- 
tify more  fully  as  to  what  he  intended  to 
do  with  the  letters  was  prejudicial  to  his 
defense."    [30  App.  D.  0.  19.] 

There  may  have  been  testimony  some  time 
during  the  trial,  inferences  might  possibly 
have  been  drawn  as  to  the  motive  or  intent 
with  which  those  letters  were  taken,  but, 
instead  of  testimony  from  which  such  in- 
ferences might  have  been  drawn,  the  defend- 
ant was  entitled  to  state  directly  on  oath 
to  the  jury  what  that  intention  was,  and 
what  were  the  motives  which  induced  him 
to  take  the  letters. 

It  is  hardly  possible  to  imai^ne  a  case 
where  greater  care  was  necessary  in  regard 
to  the  exclusion  of  proper  and  admissible 
evidence  than  in  the  case  before  us.  As  we 
have  said,  it  was  entirely  possible  that  the 
jury  might  believe  that  both  Lorenz  and 
Machen  were  guilty,  as  alleged,  in  the  in- 
dictment for  conspiracy,  and  that  the  d^ 
fendant  was,  nevertheless,  perfectly  inno- 
cent   No  material  and  proper  evidence  upon 
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that  issae  should  have  been  excluded,  and 
the  error  committed  was  not,  in  our  opinion, 
clearly  shown  to  have  been  harmless. 

During  the  trial,  while  the  case  was  with 
the  defense,  counsel  offered  in  evidence  a 
certain  book,  which  contained  entries  re- 
lating to  the  financial  transactions  between 
defendant  and  Lorenz,  in  connection  with 
9  the  contract,  dated  Jime  25,  1902,  between 
gthe  lock  company  and  the  Postoffice  Depart- 
•  ment  •As  part  of  its  case,  the  government 
had  been  permitted  to  introduce  evidence 
tending  to  show  that  Lorenz  had  paid  to 
defendant  some  part  of  the  money  which 
Lorenz  had  received  from  the  lock  company, 
and  evidence  was  given  which  the  govern- 
ment claimed  tended  to  show  that  the  re- 
ceipt of  these  moneys  by  defendant  was 
concealed  from  his  company. 

Spencer  Trask  had  been  called  by  the 
government  as  a  witness  for  the  purpose 
of  showing  his  ignorance  of  any  such  pay- 
ments, and  he  was  asked  whether  the  de- 
fendant had  ever  told  him  that,  under  this 
contract  with  the  government,  he  was  to 
receive  a  part  of  the  money  back  from  Lo- 
renz, and  the  witness  answered,  "Certainly 
not;  absolutely  not."  It  appeared  that  the 
witness  Trask  was  a  banker  in  the  city  of 
New  York,  and  that  he  held  a  controlling 
interest  in  the  lock  company,  of  which  Mr. 
Chance,  his  private  secretary,  was  presi- 
dent. He  also  testified  that  he  did  not  care 
to  and  did  not,  as  a  matter  of  fact,  spend 
time  in  the  examination  of  the  details  of  the 
business  of  the  lock  company;  that  he  con- 
fided it  to  Mr.  Chance  and  the  defendant^ 
and  that  the  president,  Mr.  Chance,  by  di- 
rection of  witness,  had  the  general  conduct 
of  the  company  under  his  control. 

The  question  whether  the  defendant  had 
received  money  back  from  Lorenz,  of  which 
he  gave  no  account  to  and  concealed  from 
the  lock  company,  was  strongly  contested 
upon  the  trial,  and  evidence  given  on  the 
part  of  the  government  which  it  claimed 
tended  to  prove  the  concealment.  The  de- 
fendant, on  the  contraiy,  contended  that 
these  moneys,  which  he  did  not  deny  that 
he  had  received,  were  paid  to  him  by  Lorenz 
for  services  which  defendant  had  performed 
for  him,  and  which  moneys  were  known  by 
Mr.  Chance  to  have  been  paid,  and  that  he 
had,  as  president  of  the  company,  approved 
of  such  payments.  It  was  further  contended 
that  Mr.  Chance  had  seen  the  book  in  which 
the  defendant  had  entered  the  fact  and  the 
dates  of  such  receipts  of  money  from  Lo- 
prenz,  and  that  the  book  had  been  given  to 
?Mr.  Chance*for  the  purpose  of  examination 
bf  him  in  his  capacity  as  president;  that 
Mr.  Chance  had  taken  the  book  and  had 
looked  through  it,  and  checked  in  lead  pen- 


efl  marks,  in  evidence  of  his  approval,  the 
various  items,  among  which  were  the  items 
showing  the  receipt  of  the  moneys  from  Lo- 
renz by  defendant.  The  witness  testified 
that  such  book,  then  offered  in  evidence  by 
his  counsel,  was  in  the  same  condition  when 
offered  in  evidence  as  it  was  when  it  was  re- 
ceived back  by  him  from  Mr.  Chance  after 
his  examination  and  approval  of  its  entries. 

The  receipt  of  the  book  in  evidence  was 
objected  to  by  counsel  for  the  government, 
and  excluded  by  the  court  "What  is  there,^ 
inquired  the  court,  "to  show  that  this  book 
has  not  been  altered  since  he  made  the  en- 
tries" (meaning  the  defendant)  7  And  again 
the  court  said:  "I  am  very  seriously  in 
doubt  as  to  whether  you  are  entitled  to 
have  the  book  in  evidence  on  the  ground 
claimed  for  it,  that  is,  that  it  was  submitted 
to  Chance;  and,  on  account  of  the  condition 
of  the  book,  I  will  resolve  that  doubt  against 
you."  We  do  not  see  there  was  anything 
in  the  condition  of  the  book  (which  was  pro- 
duced on  the  argument  before  us)  that 
would  prevent  its  being  received  in  evl« 
dence. 

We  think  the  court  erred  in  the  exclusion 
of  the  book.  It  was  not  offered  as  an  ordi- 
nary account  book,  showing  accounts  be- 
tween different  parties,  but  it  was  offered 
as  a  written  eorroboration  of  the  evidence 
of  the  defendant  when  he  testified  that  the 
receipt  of  the  moneys  by  him  from  Loreni 
was  known  by  the  company,  and  was  not 
concealed  from  it  by  him,  but,  on  the  con- 
trary, was  put  into  a  book  which  the  presi- 
dent of  the  company  saw,  and  which  he 
checked  as  approved.  It  is  true  that  the 
integrity  of  the  items  in  the  book  depends 
upon  the  evidence  of  the  defendant.  He 
might  have  made  all  of  them  after  this 
question  arose.  He  might  have  so  made  the 
entries  as  to  the  receipt  of  the  moneys  from 
Lorenz.  He  might  have  forged  the  cheek 
marks  alleged  to  have  been  made  by  Mr. 
Chance,  but  he  testified  that  such  was  not 
the  case;  that  the  book  was  in  the  condition 
it  was  when  he  received  it  from  Mr.  Chance.  ^ 
We  think  it  was  competent  to  allow  it  to  be  o 
shown^to  the  juiy,  and  for  the  jury  to  decide  ? 
as  to  its  worth  and  weight.  The  book  was  a 
part  of  the  transaction  testified  to  by  the 
defendant. 

Various  other  questions  were  urged  on 
the  argument  before  us,  but,  as  those  al- 
ready discussed  require  a  reversal  of  the 
judgment,  we  do  not  think  it  necessary  to 
notice  them. 

The  judgment  is  reversed. 

Mr.  Justice  Moody  did  not  take  any  part 
in  the  decision  of  this 
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(812  U.  8.  159) 

WATERS-PIERCE   OIL   COMPANY,  Plff. 

in  Err., 

▼. 

ALBERT  B.  DESELMS. 

Explosives  (§  2*)— On.. 

1.  The  plain  purpose  of  the  oil  inspection 
proviBiona  of  Okla.  Seas.  Laws  1899,  p. 
186,  S  2,  is  to  permit  the  use  of  illuminat- 
ing fluids  which,  when  tested  by  the  Baum« 
hydrometer,  indicate  at  least  46  degrees  sjpe- 
cific  gravity,  and  to  exclude  all  oils  of  a 
lighter  character,  although  the  language 
of  the  statute,  that  all  illuminating  fluids 
shall  be  branded  "rejected"  which  "have  not 
a  specific  gravity  of  not  less  than  46  de- 
grees Baume,"  is  somewhat  confusing  from 
the  use  of  the  two  negatives,  and  from  the 
fact  that  the  Baume  scale  is  to  be  read  in- 
versely. 

[Ed.    Note.— For  other  caaet,   see   Bxploilves, 
Dec.  Dig.  S  2.»] 
Explosives  (8  2*)— Police  Power. 

2.  The  exclusion  from  the  territory  by 
Okla.  Laws  1899,  p.  186,  S  2,  of  illuminat- 
ing fluids  which  have  a  specific  gravity  above 
46  degrees  Baume,  is  within  the  police 
power  of  the  territory,  although  some  oils 
may  thus  be  excluded  which  are  as  safe  for 
use  as  those  which  comply  with  the  statu- 
tory standard. 

[Bd.   Note-— For  other  cases,   see  Explosives, 
Dec.  Dig.  I  2.*] 
Stattttes  (8  64*)— Invalid  in  Part. 

3.  The  possible  unconstitutionality  of  the 
provisions  of  Okla.  Laws  1899,  p.  186,  $  4, 
making  it  a  criminal  offense  to  sell  products 
of  petroleum  which  do  not  conform  to  the 
statutory  standard,  does  not  affect  the  valid- 
ity of  the  other  sections  of  that  statute 
which  provide  for  inspection  and  branding. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent. 
Dig.  Sfi  68.  ee,  196;    Dee.  Dig.  |  64.*] 

Evidence  (H  21*)— Judicial  Notice. 

4.  A  court  may  judicially  notice  the  ex- 
istence in  the  community  of  a  general  cus- 
tom to  use  coal  oil  in  kindling  fires. 

[Bd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  9  26;    Dec.  Dig.  S  21*] 

Appeal  and  Error  (§  1062*)  —  Prejudi- 
cial Error— SuBMiniNQ  Question  to 
Jury. 

6.  Submitting  to  the  jury  the  question 
of  the  existence  of  a  custom  or  usage  to  use 
coal  oil  in  kindling  fires  is  not  prejudicial 
error,  where  the  custom  in  the  community  is 
so  universal  as  to  justify  the  court  in  tak- 
ing judicial  notice  of  its  existence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  9  1062.*] 

Negligence  (8  136*)— Question  for  Jury 

—Cause  of  Accident. 

6.  The  question  whether  a  fire  was  caused 
by  the  inflammable  nature  of  a  mixture  of 
coal  oil  and  gasolene  sold  as  coal  oil  is  for 
the  jury,  where  the  evidence  of  the  con- 
ditions after  the  fire,  while  tending  to  show 
that  such  mixture  had  been  used  to  satu- 
rate kindling  wood  in  a  stove  preparatory 
to  starting  a  fire,  conformably  to  a  local 
custom  to  use  coal  oil  for  that  purpose, 
tends  to  rebut  any  implication  that,  after 
the  fire  had  been  lighted,  the  mixture  was 


then  poured  upon  It,  and  permits  the  Jury 
to  infer  that  the  fire  was  the  result  of  an 
explosion  caused  by  applying  a  light  to  the 
saturated  kindling  wood. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Dec  Dig.  9  136.*] 

Explosives  (S  0*)— Sale  of  Explosive- 
Contract  Relation  with  Pttbohasee. 

7.  The  absence  of  any  contractual  rela- 
tion between  an  oil  company  and  a  private 
consumer  does  not  relieve  the  company 
from  liability  for  injury  sustained  by  the 
latter  in  using,  in  the  customary  manner^ 
a  fiuid  which  both  he  and  his  innocent  ven- 
dor supposed  was  coal  oil,  but  which  the 
oil  company,  knowing  that  it  contained 
gasolene,  sold  to  such  vendor  as  coal  oil  in 
violation  of  statute,  and  with  the  expecta- 
tion that  it  would  be  retailed  to  the  public 
for  domestic  use  as  such. 

[Bd.  Note.— For  other  cases,  see  Explosives, 
Cent.  Dig.  S  K;  Dec.  Dig.  |  9.*] 

Explosives  (§  9*)— Sale  of  Explosive. 

8.  The  sale  by  an  oil  company  to  a  re- 
tail dealer  as  coal  oil,  in  violation  of  stat* 
ute,  of  an  explosive  mixture  of  coal  oil  and 
gasolene,  with  the  expectation  that  it  would 
be  retailed  to  the  public  for  domestic  use 
as  coal  oil,  is  the  proximate  cause  of  an  ac- 
cident resulting  from  its  use  by  a  private 
consumer  in  the  ordinary  manner,  both  the 
consumer  and  retailer  being  entirely  igno- 
rant of  its  real  character. 

[Ed.  Note.— For  other  cases,  see  Explosives,. 
Dec  Dig.  S  9.*] 

Trial  (8  295*)  —  Instructions  —  Aicbiou- 

ITY. 

0.  Modification  of  a  requested  instruction 
as  to  damages  in  an  action  by  a  father  for 
the  negligent  killing  of  his  minor  children, 
by  adding  that  "the  amount  of  damages 
cannot  be  fixed  by  the  evidence,  but  must 
be  the  result  of  your  own  judgment,"  can- 
not be  regarded  as  open  to  the  objection  that 
the  jurors  were  thereby  informed  that  they 
possessed  the  power  capriciously  to  fix  the 
amount  of  the  damages,  when  read  in  con- 
nection with  prior  instructions  to  the  ef- 
fect that  the  measure  of  damages  was  the 
net  value  to  the  father  of  the  services  of  hia 
children  during  their  minority, — especially 
where  the  trial  court  is  not  asked  to  re- 
move the  supposed  ambiguity. 

[Ed.  Nofe.— For  oth^r  caneff.  see  Trial,  Cent. 
Dig.  U  708-717;    Dec.  Dig.  §  295.*] 

[No.  62.] 

Argued  January  8,  1909.    Decided  February 
1,1909. 

IN  ERROE  to  the  Supreme  Court  of  the 
Territory  of  Oklahoma  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the 
District  Ck)urt  of  Logan  Ck)unty,  in  that 
territory,  in  favor  of  plaintiff  in  an  action 
to  recover  damages  for  the  negligent  kill- 
ing of  his  minor  children.     Affirmed. 

See  same  case  below,  18  Okla.  107,  89 
Pac.  212. 

The  facts  are  stated  in  the  opinion. 


*For  other  cases  see  same  topic  ft  >  mttubkr  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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Messrs.  John  W.  Shartel,  J.  D.  John- 
son, James  R.  Keaton,  and  Frank  Wells  for 
plaintiff  in  error. 

Messrs.  A.  H.  Huston  and  John  Doto- 
isreux  for  defendant  in  error. 

9 
H 

*  *Mr.  Justice  White  delivered  the  opinion 
of  the  court: 

Deselms  sued  the  Waters-Pierce  Oil  Com- 
pany to  recover  damages  for  the  death  of 
^his  wife  and  two  young  children,  resulting 
«lrom  an  alleged  explosion  of  a  highly  in- 

*  flammable  and*exploBive  substance,  consist- 
ing of  a  mixture  of  coal  oil  and  gasolene. 
The  mixture,  it  was  alleged,  had  been  bought 
by  Deselms  as  coal  oil  from  dealers  who 
supposed  it  be  such,  although  their  vendor, 
the  oil  company,  knew  the  dangerous  char- 
acter of  the  article  and  yet  had  sold  it  as 
coal  oil.  The  oil  company  answered  by  a 
general  denial,  and  specially  pleaded  that, 
if  the  accident  in  fact  occurred,  it 
was  caused  by  the  negligence  of  Mrs.  De- 
selms. Before  trial  Deselms  dismissed  the 
claim  based  upon  the  death  of  his  wife. 
There  was  judgment  on  a  verdict  against 
the  oil  company  for  $14,500,  which  was  af- 
firmed by  the  supreme  court  of  the  terri- 
tory.    18  Okla.  107,  89  Pac  212. 

On  this  writ  the  errors  assigned,  speak- 
ing in  a  general  sense,  complain  of  the  ac- 
tion of  the  court  below  in  affirming  the 
trial  court  in  giving,  over  exceptions  of  the 
oil  company,  certain  instructions  asked  by 
Deselms,  and  in  refusing  to  give  various 
instructions  asked  by  the  oil  company.  For 
the  purpose  of  clearness,  however,  we  ar- 
range the  assignments  under  three  head- 
ings: First,  errors  relating  to  the  action 
of  the  trial  court  in  giving  and  in  refus- 
ing certain  instructions;  second,  error  in 
refusing,  at  the  close  of  all  the  evidence, 
a  request  of  the  oil  company  for  a  peremp- 
tory instruction  in  its  favor  on  the  ground 
that  the  proof  as  to  negligence  was  not 
sufficient  to  justify  submitting  the  ease 
to  the  jury,  and  because,  even  if  there 
was  such  proof,  on  the  facts  shown  there 
was  no  legal  right  to  recover;  third,  error 
in  refusing  a  request  concerning  the  method 
to  be  applied  in  fixing  damages  in  the  event 
the  juiy  found  for  the  plaintiff. 

To  dispose  of  these  assignments  it  is  neces- 
sary to  take  into  view  the  law  of  the  terri- 
tory relating  to  the  inspection  of  coal  oil, 
gasolene,  etc.,  and  the  facts  which  the  evi- 
dence tended  to  establish.  Before  coming, 
therefore,  to  directly  consider  the  errors  re- 
lied on,  we  refer  to  these  subjects. 

In  1896  there  was  enacted  in  the  terri- 
tory of  Oklahoma  a  statute  for  the  in- 
I.  speetion  "of  coal  oil,  gasolene,  or  any  other 
JJ  product  of  petroleum  used  as  illuminating 

*  or  burning  fluids,  by*whatever  name  known." 


The  statute  specially  provided,  however^ 
that,  when  once  duly  inspected  in  the  terri« 
toiy,  the  fluids  subject  to  inspection  might 
be  shipped  to  any  portion  of  the  territory 
without  additional  inspection.  See  Laws 
1805,  S  1,  p.  174. 

This  act  was  amended  in  1899.  Session 
Laws  1899,  p.  186.  Section  2  of  the  act 
amended  $  8  of  the  prior  act  to  read  as 
follows : 

"All  illuminating  fluids  that  flash  under 
the  conditions  as  prescribed  in  §  1  at  a  less 
temperature  than  120  degrees  Fahrenheit^ 
and  have  not  a  speciflc  gravity  of  not  less 
than  46  degrees  Baume,  that  is,  all  oils 
which  fail  to  stand  both  tests,  shall  be 
branded  by  the  inspector  'Reject^,'  and  all 
such  oils  that  do  not  flash  at  a  less  temper- 
ature  than  120  degrees  Fahrenheit,,  and 
which  have  a  speciflc  gravity  of  not  less 
than  46  degrees  Baume,  as  determined  abovv, 
shall  be  branded  'Approved  Standard  Oil.'  " 

By  S  3  the  flash  test  was  not  to  be  applied 
to  gasolene  or  other  inflammable  fluids,  but 
they  were  to  be  tested  "to  determine  the 
weight  or  specific  gravity  in  the  same  man- 
ner as  required  by  §  1  of  this  act  to  oils." 
It  was  further  provided  in  the  section  thnt 
"all  gasolene  to  be  used  in  vapor  stoves 
and  gasolene  lamps  shall  have  a  speciflc 
gravity  of  not  less  than  70  degrees  Baume 
and  (at)  a  temperature  of  60  degrees  Fah- 
renheit." It  was  made  the  duty  of  the  in- 
spector to  brand  all  packages,  boxes,  or 
barrels  of  gasolene  or  other  fluid  having  no 
flre  test  with  the  words  "Highly  Inflam- 
mable," and  the  specific  gravity  found  by 
him.  Where  the  gasolene  was  found  to  have 
a  specific  gravity  of  not  less  than  70  degree* 
Baume,  at  a  temperature  of  60  degrees 
Fahrenheit,  the  inspector  was  required  to 
mark  the  same  "Approved  Standard  Gaso- 
lene." By  I  4  the  sale  by  any  person  of 
oil  or  gasolene  as  approved  standard  oil 
or  approved  standard  gasolene,  when  in 
fact  the  same  was  not  of  that  grade,  aa 
found  by  the  inspector  of  oils,  was  de- 
clared to  be  a  misdemeanor,  punishable  by 
fine  and  imprisonment.  Any  company  or« 
corporation  furnishing  oils  or  gasolene  forj} 
sale  in  the* territory  of  lower  grades  than* 
that  specified  in  the  act  was,  moreover,  made 
amenable  to  a  fine. 

The  oil  company  had  a  wholesale  depot 
at  Quthrie,  Oklahoma,  for  the  sale  of  oil, 
gasolene,  etc.  At  this  depot  there  was  a 
storage  tank  for  coal  oil,  which  in  Janu- 
ary, 1903,  contained  about  6,600  gallons 
of  that  fiuid,  which  presumably  had  been 
inspected  and  tested  according  to  law.  Into 
this  tank  an  employee  of  the  company  by 
mistake  ran  about  300  gallons  of  gasolene. 
When  the  mistake  was  discovered  the  agent 
of  the  oil  company  at  Guthrie  wrote  to  tha 
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manager  at  Denniaon,  Texas,  informing  him 
of  the  mistake.  The  manager  replied,  eay- 
iDg,  *1  cannot  believe  that  this  amount  of 
gasolene  will  materially  affect  the  burning 
quality  of  the  P.  W.  oil.  At  any  rate,  we 
will  have  to  watch  the  matter,  and  take 
chances  on  selling  all  the  P.  W.  oil  in  P. 
W.  oil  storage  tank,  trusting  that  the  same 
will  gire  go^  results."  On  receipt  of  these 
instructions  the  agent  at  Guthrie,  without 
any  renewed  inspection  of  the  oil  in  the 
tank  containing  the  mixture  of  gasolene 
and  coal  oil,  sold  the  same  to  merchants  in 
his  territory  as  coal  oil.  On  January  28, 
1903,  three  barrels  of  the  mixture  were  so 
sold  to  Powers  ft  Deselms,  retail  grocers 
at  Orlando,  Oklahoma.  One  of  the  barrels 
was  sold  by  the  firm  to  another  merchant, 
and  the  two  remaining  barrels  were  taken 
to  the  store  of  the  firm,  and  their  contents 
placed  in  an  empty  tank  used  for  that  pur- 
pose. The  barrels  thus  sold  to  Powers  ft 
Deselms  bore  no  inspection  brand,  nor  were 
the  barrels  inspected  after  they  came  into 
the  possession  of  the  firm.  On  the  invoice, 
however,  given  to  Powers  ft  Deselms  by  the 
oil  company,  a  charge  for  inspection  fees 
was  made,  and  Powers  ft  Deselms  had  no 
knowledge  of  the  real  character  of  the  ma- 
terial supplied,  as  above  stated.  A  few  days 
after  the  sale  to  Powers  ft  Deselms,— on  a 
Sunday  morning, — ^the  plaintiff,  Deselms, 
^o  was  a  clerk  for  the  firm,  bought  one 
gallon  of  the  mixture,  supposing  it  to  be 
coal  oil,  and  took  the  same  to  his  home  in 
a  2-gallon  can.  On  the  afternoon  of  the 
^same  day  Deselms  left  Orlando  for  a  brief 
JJ  absence.  His  wife  and  two  children — one 
•  a  boy  of  four,  the*other  a  girl  of  two  years 
— ^were  left  at  home.  The  children  were 
bright  and  active  and  were  in  perfect  health. 
It  had  been  arranged  that  Mrs.  Emory,  a 
sister  of  Deselms,  would  remain  at  night 
with  the  family. 

The  dwelling  was  a  one-stoiy  wooden 
structure,  weatherboarded  on  the  outside  and 
lathed  on  the  inside,  the  laths  being  cov- 
ered with  canvas,  and  the  canvas  then  being 
papered  over.  The  house  had  a  frontage 
of  12  feet,  ran  lengthwise  east  and  west 
about  24  feet,  and  was  divided  into  two 
rooms.  The  east  room  was  used  as  a  kitch 
en,  the  cooking  stove  being  near  the  east 
wall.  The  west  room  was  the  general  liv- 
ing and  sleeping  room.  In  it  was  a  heat- 
ing stove  composed  of  a  cylindrical  firebox 
and  a  cylindrical  plate  or  body  with  a  door 
in  the  side.  This  stove  stood  on  the  east 
side  of  the  room  and  it  and  the  kitchen 
stove  were  connected  with  a  brick  fiue  in 
the  partition  wall  between  the  two  rooms. 
The  first  use  made  of  the  gallon  of  oil 
bought  by  Deselms  was  on  Tuesday  evening, 
when  Mrs.  Emory  filled  a  new  lamp  from  the 


contents  of  the  can,  and  then  lit  the  lamp. 
Almost  immediately  a  fiame  shot  out  of  the 
chimnqr.  Mrs.  Emory  extinguished  the 
light,  trimmed  the  wick,  and  lit  the  lamp 
again,  and,  upon  fiame  again  issuing  out 
of  the  chimney,  thinking  that  the  lamp  was 
defective,  she  extinguished  the  light  and 
made  no  further  attempt  to  use  the  lamp. 
The  oil  can  was  then  placed  in  the  kitchen, 
near  the  southwest  comer  of  the  roonou 
During  the  evening  a  wood  fire  which  had 
been  burning  in  the  heating  stove  burned 
out.  The  next  morning,  after  lighting  the 
kitchen  fire,  Mrs.  Emoiy  started  to  kindle  a 
fire  in  the  heating  stove.  She  shook  down 
the  ashes,  examined  the  contents  of  the  ash 
pan  and  foimd  that  the  stove  was  cold. 
She  ceased  her  preparations  to  start  a  fire, 
however,  on  being  asked  to  assist  In  dressing 
the  children,  Mrs.  Deselms  saying  that  she 
would  make  a  fire  in  the  stove  later.  Thers 
was  no  fire  in  the  stove  when  Mrs.  Emory 
left  the  house  at  about  8  o'clock  on  that 
(Wednesday)  morning,  and  she  was  the  last 
person  to  see  alive  Mrs.  Deselms  and  the  twoo 
children.  {; 

*  We  take  from  the  opinion  of  the  supreme* 
court  of  Oklahoma  a  summary  of  the  evi- 
dence relative  to  the  subsequent  destruction 
of  the  house  by  fire  and  the  death  of  the 
wife  and  her  two  children: 

"The  plaintiff's  house  was  discovered  to 
be  on  fire  about  10  o'clock  in  the  forenoon, 
and,  upon  the  arrival  of  the  first  person  on 
the  scene,  it  was  so  completely  ablaze  that  it 
was  impossible,  on  account  of  smoke  and 
gases,  to  force  an  entrance  into  the  build- 
ing. About  9  o'clock  in  the  morning  it  had 
blown  up  cold  from  the  northwest,  and 
there  was  a  high  wind  blowing  from  that 
direction  at  the  time  the  fire  occurred.  Mr. 
Bradshaw  was  the  first  person  to  arrive  at 
the  building,  and  he  broke  in  the  back  or 
kitchen  door  and  tried  to  get  into  the  other 
room,  but  was  choked  down  by  the  dense 
smoke  and  gas,  and  came  out.  He  tried  a 
second  time  to  enter  the  house,  and  was 
again  choked  and  smothered  by  the  smoke 
and  gas,  and  had  to  retreat.  He  then  ran 
aroimd  the  house  and  tried  to  get  in  other- 
wise. About  this  time  others  came,  and  they 
broke  in  the  north  wall  and  found  the  plain* 
tiff's  son  lying  face  downward  on  the  bed 
near  the  northwest  corner  of  the  house,  bad- 
ly burned  and  life  extinct,  probably  from 
suffocation.  As  the  smoke  cleared  somewhat 
from  the  room  they  could  see  the  body  of 
the  plaintiff's  wife  lying  on  the  fioor  and 
what  remained  of  the  little  girl  on  a  couch. 
By  pushing  the  building  partly  over,  the 
charred  bodies  were  taken  out  before  the  fir» 
had  completely  burned  out. 

''After  the  fire,  and  after  the  remains 
of  the  building  had  fallen  in  and  been  pushed 
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uide  and  the  fire  partly  eztinguiahed,  the 
heating  stove  waa  found  inclined  to  the 
northwest,  the  floor  being  partly  burned  out 
beneath  it;  the  top  was  off  the  stove  and 
the  upper  hinge  to  the  door  broken,  the  door 
hanging  by  the  lower  hinge.  There  was 
paper,  kindling,  and  wood  in  the  stove,  just 
a  little  charred.  The  plaintiff's  wife  was 
lying  with  her  feet  near  the  stove,  her  head 
away  from  it  in  a  westerly  direction  in 
v4  front  of  the  stove  door.  Near  her  body  was 
ti  found  the  top  or  conical  part  of  the  oil  can, 
*  the  body  of  the  can  being*  found  4  to 
7  feet  away  in  a  southwesterly  direction. 
These  were  the  conditions  existing  at  the 
time  the  fire  was  subdued  sufficiently  to  ad- 
mit of  examination  by  those  present." 

The  morning  after  the  fire  about  a  dozen 
pint  bottles  were  filled  from  the  mixture 
remaining  ki  the  tank  at  the  store  of  Powers 
k  Deselms.  After  being  corked  and  sealed 
with  plaster  of  Paris  the  bottles  were  placed 
on  shelves  in  a  drug  store  at  Orlando,  the 
shelves  being  located  from  15  to  18  feet  from 
a  stove  standing  in  the  middle  of  the  room, 
the  temperature  of  the  room  being  about  75 
degrees.  In  about  twenty  minutes  one  of 
the  bottles  exploded,  and  the  remainder 
were  taken  into  the  cellar.  Subsequently 
the  fluid  in  two  bottles  was  tested  and 
analyzed  by  George  L.  Holter,  an  expert 
chemist,  who  was  then  and  for  thirteen  years 
had  been  professor  of  chemistry  and  metal- 
luigy  in  the  Agricultural  College  at  Still- 
water, Oklahoma.  Testifying  as  to  the  anal- 
ysis he  had  made.  Prof  essor  Holter  said  he 
found  by  the  use  of  a  closed-cup  tester  that 
the  material  would  flash  at  60,  which  would 
indicate  a  flashing  point  of  not  more  than  80 
degrees  in  the  open-cup  test  required  by  the 
statute.  The  witness  made  a  ''fractional 
distillation"  of  the  fluid  to  ascertain  if  it 
had  any  light  material  in  it  to  account  for 
the  low-flash  test,  and  produced  a  distillate 
of  practically  5  per  cent  of  the  original  quan- 
tity, which,  judging  from  the  general  appear- 
ances, smell,  and  flash  point,  the  witness 
said,  was  ''what  we  generally  term  naptha 
or  gasolene."  The  flash  point  of  this  distil- 
late was  37  degrees,  while  the  flash  point 
of  the  residue  of  the  material  from  which 
the  distillate  had  been  taken  was  05  de- 
grees, which,  allowing  for  a  full  25  degrees 
of  difference  between  the  closed  and  open 
cup  test  methods,  would  bring  the  flash 
point  at  about  120  degrees,  according  to  the 
statutory  method.  The  witness  swore  that 
the  mixture  of  coal  oil  and  gasolene  at  the 
ratio  of  95  and  5  per  cent  would  be  danger- 
ous to  use  as  coal  oil.  He,  moreover,  testi- 
fied that  ordinarily  an  explosion  of  three 
fourths  of  a  gallon  of  a  mixture  of  coal  oil 
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dred  to  eighteen  hundred  times*  that  of  the  * 
liquid.  Further,  the  witness  declared  that 
while  it  would  not  be  dangerous  to  use  coal 
oil  having  a  flash  test  of  120  degrees  to 
start  a  fire,  it  would  be  dangerous  to  use 
the  analyzed  mixture  for  that  purpose. 

In  the  light  of  the  foregoing  we  come  to 
consider  the  assignments  of  error. 

1.  The  error  alleged  to  have  been  commit' 
ted  5y  the  trial  court  in  giving  to  the  jwy, 
at  the  request  of  Deeehne,  four  inatructUme^ 
numhered  4,  5,  6,  and  7,  and  the  refusal  to 
give  two  inetruotiona,  numbered  5  and  11, 
requested  by  the  oil  company. 

Instruction  numbered  4  called  the  atten- 
tion of  the  jury  to  the  character  and  qual- 
ity of  the  oils  and  gasolenes  which  the  stat- 
ute of  the  territory  permitted  to  be  sold,  re- 
ferred to  the  tests  prescribed  for  ascertain- 
ing their  quality,  and  pointed  out  that  it 
was  -a  criminal  offense  to  sell  products  of 
petroleum  which  did  not  conform  to  the 
statutory  standard.  It  is  said  that  this  in- 
struction was  based  mainly  upon  the  pro- 
visions of  I  2  of  the  act  of  1899,  heretofore 
quoted,  which  section,  it  is  insisted,  is  void, 
and  therefore  afforded  no  proper  basis  for 
consideration  by  the  jury  in  determining 
whether  the  oil  company  had  been  negligent 
in  putting  the  fiuid  in  question  upon  the 
market.  This  rests  upon  the  contention  that 
the  text  of  the  statute  is  in  effect  meaning- 
less, and  that  besides,  even  if  it  could  be 
enforced  according  to  its  letter,  the  statute 
would  lead  to  such  an  absurd  result  as  would 
operate  to  destroy  the  very  purposes  which 
it  was  designed  to  accomplish.  We  think 
the  contentions  are  without  merit.  As  we 
have  seen,  the  requirement  of  the  statute 
as  to  specific  gravity  is  that  the  oil  shall 
"have  not  a  specific  gravity  of  not  less  than 
46  degrees  Baume."  While  the  two  nega- 
tives may  apparently  render  the  clause  on 
its  face  confusing,  if  the  superfluous  negative 
be  omitted  all  difficulty  on  this  subject  is 
removed,  and  the  sentence  would  therefore 
provide  that  the  oil  must  have  a  specific 
gravity  of  not  less  than  46  degrees  Baume. 
This  provision  obviously  exacts  that  the 
gravity  of  the  oil  shall  be  ascertained  by  the  ^ 
use  of  a  Baume  hydrometer,  and  it  is  the^ 
method  of  reading  the  scale  of  that*instru-  • 
ment  upon  which  is  based  the  argu- 
ment that,  even  with  the  superfiuous 
negative  omitted,  the  provision  of  the 
statute  leads  to  an  absurd  result  and 
gives  sanction  to  the  admission  of  dan- 
gerous while  excluding  safe  oils.  In 
ascertaining  the  specific  gravity  by  the 
Baume  scale  the  heavier  the  oil  tested  the 
lower  will  be  the  number  indicated  on  the 
scale,  and  consequently  the  higher  the  num- 


and  gasolene,  such  as  had  been  examined,  i  ber  on  the  scale,  the  lighter  or  more  volatile 
would  generate  a  volume  of  gas  fifteen  hun- '  will  be  the  oil  tested.    This  results  because 
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the  Baume  scale  is  to  be  inversely  read. 
Now,  as  the  statute,  omitting  the  superfluous 
negative,  reads  that  the  oil  shall  have  a 
specific  gravity  of  not  less  than  46  degrees 
Baume,  the  contention  is  that  the  statute 
excludes  all  oils  lower  than  46  degrees  and 
permits  all  oils  above  46  degrees  to  be  sold 
as  not  dangerous.     But  we  think  when  the 
context  of  the  statute  is  considered,  and  its 
provisions  as  to  gasolene  and  the  other  light 
and  highly  inflammable  fluids  are  taken  into 
view,  it  becomes  quite  clear  that,  while  the 
words  of  the  statute  are  somewhat  confus- 
edly expressed,  arising  from  the   fact  the 
Baume    scale   is    inversely    read,   that   the 
plain  purpose  of  the  statute  was  to  permit 
the  use  of  oils  which,  when  tested  by  the 
Baume   hydrometer,   indicated  at  least  46 
degrees  specifle  gravity,  and  to  exclude  all 
oils  of  a  lighter  character;  that  is,  all  oils 
which,  when  tested  by  the  hydrometer,  in- 
dicated a   degree  of  gravity  on   the  scale 
higher  than  46.    In  other  words,  we  think 
that  when  the  provision  of  the  statute  is 
taken  into  view  in  connection  with  the  in- 
verse scale  of  the  Baume  hydrometer,  the 
requirement  that  the  oil  shall  have  a  specif- 
ic gravity  of  not  less  than  46  degrees  Baume 
in  effect  was  intended  to  exact  that  the  coal 
oil  permitted  to  be  sold  as  not  dangerous 
should  be  of  no  less  gravity  than  46,  and 
therefore  when  tested  should  indicate  not 
more  than  46  degrees  on  the  Baume  scale. 
Relying  upon  testimony  which  was  offered, 
tending   to    show    that,    from    some    local- 
ities, oils  which  are  perfectly  safe  are  ob- 
tained, although  they  have  a  specifle  gravity 
somewhat  above  46  Baume,  it  is  insisted 
that  the  law  in  question  was  not  a  legiti- 
^  mate  exercise  of  the  police  power,  since,  by 
»•  selecting  46  degrees  Baume  as  the  standard, 
•  oils  are  excluded  which  would*be  as  safe  for 
use  as  oil  complying  with  the  standard  fixed 
by  the  statute.    But  we  think  the  court  be- 
low was  clearly  right  in  deciding  that,  as 
the  subject  was  within  the  police  power  of 
the  state,  it  was  not  within  the  province  of 
the  judiciary  to  disregard  the  statute  and 
treat  it  as  void  upon  the  theory  that  the 
legislature  had  acted  unwisely  in  fixing  the 
standard  which  the  statute  prescribed. 

It  is  further  contended  that  §  4  of  the 
act  of  1899  was  void  because  of  the  alleged 
unequal  punishment  therein  provided  for 
persons  and  corporations  performing  the 
same  act.  But  whether  or  not  the  section 
is  subject  to  the  criticism  made  against  it, 
it  is  clearly  separable  from  the  rest  of  the 
act,  as  held  by  the  court  below,  and  in  no 
wise  affected  the  unlawful  use  within  the 
territory  of  oil  which  did  not  conform  to 
the  standard  fixed  by  the  statute. 

The  other  instruetiona,  Nob.  6,  6,  and  7, 
Which  the  assignment  of  errors  aasails,  in 


various  forms  of  statement  submitted  to  tba 
jury  the  following  subjects:  a,  The  liability 
of  the  oil  company,  predicated  upon  the 
fact  that  the  mixture  in  question  was  dan- 
gerous to  be  used  for  the  usual  and  ordinary 
purposes  for  which  coal  oil  is  generally  used ; 
&,  that  it  was  knowingly  sold  by  the  oU 
company,  to  be  resold  as  coal  oil;  c,  that 
the  making  use  of  coal  oil  to  kindle  or 
start  fires  was  a  general  and  universal  cus- 
tom or  usage,  and  hence  the  oil  company 
had  reason  to  believe  that  the  mixture  so 
sold  by  it  would  be  used  for  such  a  purpose; 
and,  d,  that  the  accident  happened  while  the 
fluid  was  being  used  with  ordinary  care  and 
caution,  in  the  belief  that  it  was  coal  oil, 
and  for  a  purpose  for  which  coal  oil  is 
usually  intended  and  used. 

In  this  connection  it  is  to  be  observed 
that  at  the  trial  Deselms,  the  plaintiff,  of- 
fered evidence  tending  to  show  that  there 
was  a  general  custom  to  make  use  of  coal 
oil  for  kindling  fires;  but,  on  the  objection 
of  the  oil  company,  the  offered  testimony 
was  excluded,  the  court  declaring  it  was  of 
opinion  that  whether  coal  oil  was  generally 
used  for  the  purpose  claimed,  the  subject^ 
was  one  of  common  knowledge  and  experi-  »• 
ence  in  the  *  community,  and  it  was  not* 
necessary  to  offer  proof  in  relation  thereto; 
and,  as  shown  by  the  instructions  com- 
plained of,  the  determination  of  the  exist- 
ence of  the  custom  or  usage  was  subsequent- 
ly left  to  the  jury.  In  affirming  the  action 
of  the  trial  court  on  this  branch  of  the  case 
the  supreme  court  of  the  territory  held  that 
the  trial  court  had  not  erred  in  excluding 
the  testimony  as  to  the  custom  or  usage  in 
question,  and  that  no  prejudicial  error  had 
been  occasioned  by  submitting  the  determi- 
nation of  the  question  to  the  jury,  since  the 
custom  in  the  community  was  so  universal 
that  the  court  would  have  been  authorized 
to  have  instructed  the  jury  accordingly.  In 
judicially  noticing  the  existence  of  a  usage 
or  custom  among  persons  generally  within 
the  territory  to  use  coal  oil  in  kindling 
fires,  we  cannot  say  the  court  below  erred, 
and,  upon  the  hypothesis  indulged,  no  error 
was  committed  in  overruling  the  exceptions 
to  the  instruetiona.  See  Ellis  v.  Republio 
Oil  Co.  133  Iowa,  11,  110  N.  W.  20. 

We  deem  it  unnecessary  to  particularly 
refer  to  the  assignments  of  error  relating  to 
the  refusal  of  the  trial  court  to  give  to  the 
jury  certain  instructions  submitted  on  the 
part  of  the  oil  company,  as  the  proposed  in- 
structions but  embodied  the  converse  of  the 
propositions  contained  in  instructions  Nos. 
5,  6,  and  7,  just  disposed  of.  One  of  the 
instructions,  however,  was  framed  upon  the 
theory  that  the  case  was  controlled  by  the 
act  of  1895,  providing  for  the  inspection  of 
oils,  etc,  becauaa  of  the  alleged  void  ohar- 
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acier  of  the  act  of  1899, — a  contention  which 
we  have  also  previously  adversely  disposed 
of  in  considering  that  subject. 

2.  The  error  alleged  to  Aave  been  com' 
mitted  5y  the  appellate  oourt  in  holding 
that  the  trial  court  rightly  refused,  at  the 
doee  of  the  evidence,  to  give  a  peremptory 
instruction  for  the  oil  company. 

The  errors  assigned  on  this  subject,  as 
we  have  seen,  are  twofold;  that  is,  the  in* 
adequacy  of  the  facts  to  show  that  the  acci- 
9  dent  was  caused  by  the  inflammable  nature 
^  of  the  mixture,  and  the  absence  of  a  legal 
•  right  to  recover,  even  if  the  proof* justified 
submitting  the  question  of  fact  to  the  jury. 
Concerning  the  first,  the  contention  is  that, 
as  the  plaintiff  was  bound  to  make  out  his 
ease  by  a  preponderance  of  evidence,  and  as 
there  were  no  facts  in  evidence  from  which 
an  inference  oould  properly  be  drawn  that 
the  aoeident  might  not  have  resulted  if  there 
had  been  no  admixture  of  gasolene  with  the 
coal  oil,  or  which  authorized  the  inference 
that  the  loss  was  not  caused  solely  by  the 
negligence  of  the  wife  of  the  plaintiff,  the 
peremptory  instruction  should  have  been 
given. 

It  is,  of  course,  to  be  conceded  that  the 
burden  of  proof  was  primarily  upon  the 
plaintiff  to  establish  the  negligence  charged, 
and  it  was  not  enough  to  show  an  accident 
and  an  injury.  Patton  v.  Texas  &  P.  R. 
Co.  179  U.  S.  658,  45  L.  ed.  861,  21  Sup. 
Ct.  Rep.  275.  We  are,  however,  of  the 
opinion  that  the  court  below  was  clearly 
right  in  deciding  that  the  trial  court  had 
committed  no  error  in  ruling  that  the  evi- 
dence was  sufficient  to  require  the  submis- 
sion of  the  case  to  the  jury  on  the  question 
of  the  cause  of  the  accident.  The  highly 
inflammable  character  of  the  mixture  was 
well  illustrated  by  the  testimony  of  Mrs. 
Emory,  a  sister  of  the  plaintiff,  that,  on 
filling  a  new  lamp  with  the  mixture,  and 
lighting  it,  flame  shot  out  of  the  lamp  chim- 
ney. Undoubtedly  the  evidence  directly 
pointed  to  the  fact  that  the  can  which  con- 
tained the  fluid  had  been  taken  from  the 
cast  room,  where  it  usually  was  kept,  to 
the  room  in  which  stood  the  heating  stove. 
Clearly,  also,  the  proof  as  to  the  unburned 
and  charred  or  stained  condition  of  the 
kindling  wood  in  the  heating  stove,  when 
connected  with  the  removal  of  the  can,  tend- 
ed to  show  that  some  of  the  fluid  from  the 
ean  had  been  applied  to  the  kindling  before 
it  was  ignited  and  preparatory  to  starting 
a  fire.  But  the  situation  of  the  can  after 
the  fire  and  the  place  where  the  top  of  the 
ean  was  found,  clearly  tended  to  rebut  the 
implication  that  the  fire  had  been  lighted 
and  fluid  from  the  can  then  poured  upon  it. 
In  view  of  the  flnding  of  the  jury  as  to  the 
i  to  use  ooal  oil  for  kindling  fires,  and 


the  knowledge  which  the  oil  company  must 
be  presumed  to  have  had,  that  the  fluid  sold  ^ 
by  it  as  coal  oil  would  be  used  for  this  n 
purpose,  the  mere  inference*tiiat  the  oil  from  I* 
the  can  had  been  applied  to  the  kindling 
before  it  was  lighted  afforded  no  ground  for 
taking  the  case  from  the  jury.  Moreover, 
in  view  of  the  proof  as  to  the  condition  of 
the  kindling  wood,  of  the  situation  of  the 
can,  of  the  condition  of  the  stove  after  the 
flre,  of  the  position  of  the  bodies  of  the 
wife  and  the  two  children,  and  of  the  dense 
and  large  volume  of  gases  which  flUed  the 
premises  at  the  outbreak  of  the  flre,  we 
think  there  was  adequate  proof  from  which 
the  jury  could  have  inferred  that  the  acci- 
dent was  the  result  of  an  explosion  caused 
by  applying  a  light  to  the  kindling  wood  in 
the  stove  after  it  had  been  saturated  with 
fluid  taken  from  the  can, — an  accident  there- 
fore resulting  solely  from  the  wrong  of  the 
oil  company  in  selling  as  coal  oil  a  highly 
dangerous  and  inflammable  mixture,  unsafe 
to  be  used  for  the  purpose  for  which,  under 
the  instruction  of  the  court  and  the  findings 
of  the  jury,  coal  oil  was  ordinarily  used. 
It  is  unnecessary  to  further  elaborate  the 
subject  because  of  the  very  full  and  ac- 
curate review  of  the  tendencies  of  the  proof 
in  relation  to  the  matter,  made  by  the  court 
below  in  its  opinion. 

The  contention  that,  although  there  was 
sufficient  evidence  to  go  to  the  jury  as  to 
the  fact  of  negligence  on  the  part  of  the 
oil  company,  nevertheless  there  was  nothing 
in  the  tendencies  of  the  proof  to  support 
the  conclusion  that  the  oil  company  was 
legally  responsible  for  the  accident,  rests 
on  the  proposition  that,  as  Deselms  bought 
the  oil,  not  from  the  oil  company,  but  from 
the  firm  of  Powers  &  Deselms,  and  therefore 
was  only  a  remote  vendee,  there  was  no 
legal  liability  on  the  part  of  the  oil  com- 
pany. This  is  based  upon  the  propositions 
that  there  was  between  the  plaintiff,  De- 
selms, and  the  oil  company,  no  contractual 
relation,  and  besides,  in  any  event,  the  act 
of  the  oil  company  in  selling  the  dangerous 
mixture  to  Powers  k  Deselms  was  not  the 
proximate  cause  of  the  accident.  As  we 
have  seen,  however,  there  was  evidence  tend- 
ing to  prove,  and  under  the  instructions 
given  to  the  jury  their  verdict  must  be 
taken  as  establishing,  the  following  facts: 
1,  that  the  oil  company  knowingly  sold  to 
Powers  k  Deselms  a  highly  inflammable  mix-  n 
ture  of  coal  oil  and* gasolene,  in  violation** 
of  the  territorial  statute,  and  that  the  oil 
company  knew,  or  had  reason  to  assume, 
that  the  mixture  so  sold  would  be  retailed 
by  its  vendees  (Powers  &  Deselms)  to  the 
public  generally  for  domestic  use  as  coal 
oil;  2,  that  Powers  k  Deselms  purchased 
the  mixture  in  question  supposing  it  to  be 
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coal  oily  and  that  the  plaintiff,  Deselms, 
bought  the  mixture  from  the  firm  in  like 
ignorance  of  its  real  character;  3,  that  there 
was  a  general  custom  in  the  community  to 
use  coal  oil  for  kindling  fires, —  a  use  which 
would  not  have  subjected  persons  so  using 
it  and  exercising  ordinary  care  to  the  ap- 
palling danger  which  would  arise  from  the 
making  use  of  the  inflammable  and  danger- 
ous mixture  composed  of  gasolene  and  coal 
oil, — a  custom  of  which  the  oil  company 
had  knowledge  or  of  the  existence  of  which 
it  is  presumably  charged  with  knowing. 
From  these  facts  it  is  apparent  that  the 
responsibility  of  the  oil  company  rested  not 
on  contract,  but  in  tort,  and  therefore  the 
contention  as  to  want  of  contractual  rela- 
tion is  wholly  irrelevant. 

In  National  Sav.  Bank  y.  Ward,  100  U. 
S.  195,  25  L.  ed.  621,  relied  upon  by  the  oil 
company,  it  is  true  an  attorney  at  law  was 
held  not  to  be  liable  to  a  third  party  for 
the  negligent  performance  of  a  contract  to 
examine  the  title  to  certain  real  estate,  be- 
cause of  the  absence  of  a  contractual  rela- 
tion. But  the  distinction  between  the  prin- 
ciple which  was  there  controlling  and  the 
one  which  is  here  applicable  was  pointed 
out  in  the  opinion  of  the  court  in  that  case, 
where  it  was  said  (p.  204) : 

"Pharmacists  or  apothecaries  who  com- 
pound or  sell  medicines,  if  they  carelessly 
label  a  poison  as  a  harmless  medicine,  and 
send  it  so  labeled  into  the  market,  are  liable 
to  all  persons  who,  without  fault  on  their 
part,  are  injured  by  using  it  as  such  medi- 
cine, in  consequence  of  the  false  label;  the 
rule  being  that  the  liability  in  such  a  case 
arises,  not  out  of  any  contract  or  direct 
privity  between  the  wrongdoer  and  the  per- 
son injured,  but  out  of  the  duty  which  the 
law  imposes  on  him  to  avoid  acts  in  their 
nature  dangerous  to  the  lives  of  others.  He 
is  liable,  therefore,  though  the  poisonous 
^  drug  with  the  label  may  have  passed  through 
^  many  intermediate  sales  before  it  reached 
•  the*hands  of  the  person  injured.  Thomas  v. 
Winchester,  6  N.  Y.  397,  410,  57  Am.  Dec. 
456." 

And  the  same  principle  was  applied  to 
a  sale  of  dangerous  oil  in  Wellington  v. 
Downer  Kerosene  Oil  Co.  104  Mass.  64, 
where  it  was  said:  "It  is  well  settled  that 
a  man  who  delivers  an  article  which  he 
knows  to  be  dangerous  or  noxious,  to  an- 
other person,  without  notice  of  its  nature 
and  qualities,  is  liable  for  any  injury  which 
may  reasonably  be  contemplated  as  likely 
to  result,  and  which  does  in  fact  result, 
therefrom,  to  that  person  or  any  other  who 
is  not  himself  in  fault."  And  the  like  doc- 
trine has  been  expounded  in  many  cases. 
Bee,  especially,  Elkins  v.  MeKean,  79  Pa. 
498,  and  Weiser  v.  Holzman,  33  Wash.  87, 


99  Am.  St  Rep.  932,  73  Pae.  797,  where 
the  doctrine  is  clearly  and  forcibly  stated 
and  the  many  authorities  sustaining  the 
same  are  cited.  In  view  of  the  tendencies 
of  the  proof  as  to  the  entire  absence  of 
knowledge  by  Powers  k  Deselms,  when  pur- 
chasing from  the  oil  company,  and  the  ig- 
norance of  Deselms  when  he  bought  from 
the  firm,  of  the  character  of  the  fluid,  it  is 
certain  that,  in  the  case  before  us,  the  act 
of  the  oil  company,  in  any  view,  was  the 
proximate  cause  of  the  accident,  as  no  other 
independent  and  efficient  cause  or  wrong  can 
be  legally  said  to  have  occasioned  the  same. 
The  G.  R.  Booth,  171  U.  S.  450,  43  L.  ed. 
234, 19  Sup.  Ct.  Rep.  9. 

But,  because  we  confine  ourselves  to  the 
particular  facts  of  the  ease  before  us,  we 
must  not  be  understood  as  holding,  in  view 
of  the  dangerous  character  of  the  fluid  and 
the  putting  of  the  same  upon  the  market 
by  the  oil  company,  with  the  expectation 
that  it  would  be  retailed  to  the  public,  and 
the  violation  of  the  statutory  regulations 
and  prohibition  concerning  the  sale  of  such 
article,  that  under  the  general  principles  of 
law  sustained  by  the  authorities  already 
cited,  a  recovery  against  the  oil  company 
might  not  have  been  justified,  even  if  the 
proof  had  established  that  Powers  k  De- 
selms had  been  informed  by  the  oil  company 
of  the  dangerous  character  of  the  mixture. 
See,  further,  Clement  v.  Crosby  &  Co.  148 
Mich.  293,  10  L.R.A.(N.S.)  588,  111  N.  W. 
745,  and  Stowell  v.  Standard  Oil  Co.  139 
Mich.  18,  102  N.  W.  227,  and  authorities^ 
cited  in  both  cases.  JJ 

•  3.  It  remains  only  to  oonHder  error  air-  • 
leged  to  have  resulted  from  the  affirmanee 
of  the  refusal  of  the  trial  court  to  give  « 
particular  instruotion  asked  hy  the  oil  oom- 
pany  concerning  the  subject  of  damages. 

In  its  general  charge  the  court  in  sub- 
stance instructed  the  jury  that  the  measure 
of  damages  was  the  net  value  to  the  father 
of  the  services  of  his  children  during  their 
minority.    Thus  the  court  said: 

^'Damages  are  intended  to  be  compensa- 
tory, and  must  be  fair,  reasonable,  and  just. 
The  father  is  entitled  to  the  services  of  his 
son  until  he  arrives  at  the  age  of  twenty-one 
years,  and  of  the  daughter  until  she  ar- 
rives at  the  age  of  eighteen;  he  is  also 
charged  with  the  expense  of  their  support, 
maintenance,  education,  and  social  training, 
and  you  must  fix  the  amount  which,  in  your 
judgment,  will  compensate  him  for  any  pe- 
cuniary loss  he  may  have  sustained." 

And,  later,  the  jury  were  cautioned  that 
their  verdict  "must  be  based  upon  the  evi- 
dence which  the  court  has  permitted  to  go 
to  you." 

On  behalf  of  the  oil  company  the  trial 


1908. 


WATERS-PIERCE  OIL  CX).  v.  DESELMS. 


277 


Judge  was  asked  to  give  an  instruction  num- 
bered 14,  as  follows : 

•*In  determining  the  amount  of  your  ver- 
dict for  the  plaintiff,  if  you  find  for  such 
plaintiff,  you  should  not  take  into  consider- 
ation the  pain  suffered  by  the  deceased  or 
the  wounded  feelings  of  the  father  or  other 
surviving  relatives,  but  your  verdict  must 
be  limited  to  such  amount,  if  any,  as  you 
believe  the  plaintiff  has  suffered  financially 
by  reason  of  the  death  of  his  children.  In 
other  words,  the  recovery,  if  any,  is  to  be 
a  pecuniary  compensation  for  a  pecuniary 
lou,  and  such  finding  of  loss  must  be  based 
upon  the  evidence  introduced  in  the  case." 

The  court  gave  this  instruction,  with  the 
addition  at  the  end  thereof  of  the  following 
sentence:  ''The  amount  of  damages  cannot 
be  fixed  by  the  evidence,  but  must  be  the 
result  of  your  own  judgments." 

We  shall  consider  the  exception  in  the 
,  light  of  the  objections  urged  in  the  brief 
[  of  counsel.  In  discussing  the  subjeet  of 
excessive  damages,  counsel  for  the  oil  com- 
pany thus  treat  of  the  modification  of  in- 
struction No.  14: 

''We  submit,  in  the  first  instance,  that  it 
was  error  on  the  part  of  the  court  to  tell 
the  jury  that  the  question  of  damages  can- 
not be  fixed  by  the  evidence,  but  must  be 
the  result  of  your  own  judgment.  While 
it  is  true  that  the  amount  of  damages  can- 
not be  named  or  ascertained  from  specific 
evidence  disclosing  the  amount  of  loss  on 
the  part  of  plaintiff,  yet  they  must  bear  a 
relation  to  the  evidence,  and  the  vice  of  this 
instruction  is  that  it  cuts  loose  the  minds 
of  the  jury  from  all  regard  to  the  evidence, 
and  it  is  needless  to  say  that  they  went  the 
instance  they  were  turned  loose.  The  au- 
thorities cited  later  will  fully  cover  this 
point  in  this  instruction." 

The  authorities  referred  to  are  decisions 
of  state  courts  of  last  resort  dealing  with 
the  subject  of  excessive  damages  when  al- 
lowed by  juries  for  the  negligent  causing 
of  the  deaths  of  minors.  They  more  par- 
ticularly concern  the  duty  of  a  court  to 
grant  or  refuse  a  new  trial  where  the  dam- 
ages are  excessive,  and  where  the  action  of 
the  trial  court  in  refusing  a  new  trial  was 
open  to  review  in  the  appellate  court.  As 
it  is  clear  that  this  court  does  not  possess 
such  a  power  (Lincoln  v.  Power,  161  U.  S. 
436,  38  L.  ed.  224,  14  Sup.  Ct.  Rep.  387; 
Ward  V.  Joslin,  186  U.  S.  142,  153,  46  L. 
ed.  1093,  1100,  22  Sup.  Ct.  Rep.  807),  we 
need  not  further  notice  the  authorities  re- 
lied upon. 

That  the  eorreotness  of  the  general  in- 
•tmetion  as  to  what  were  the  elements  of 


damage  sustained  by  the  father  was  not 
assailed  by  the  oil  company  sufficiently  ap- 
pears from  the  argument  of  counsel  above 
excerpted,  which  also  evidences  the  fact  that 
no  question  was  intended  to  be  inade  as  to 
the  nonproduction  at  the  trial  of  witnesses 
to  give  evidence  in  respect  to  the  net  value 
of  the  prospective  services  of  the  children. 
Manifestly,  the  rule  deemed  by  the  court 
and  counsel  to  be  applicable,  to  quote  lan- 
guage contained  in  the  opinion  in  Bruns- 
wig V.  White,  70  Tex,  604,  8  S.  W.  86,  was 
that  "when,  from  the  age  and  undeveloped 
state  of  the  child,  any  estimate  of  value  of 
the  services  until  majority  would  be  mat-  ^ 
ter  of  opinion,  in  which  no  particular  or  JJ 
especial  knowledge  in  way  of  expert  *testi- • 
mony  could  be  procured  better  than  the  judg- 
ment and  common  sense  of  the  ordinary 
juror  called  to  the  duty  of  determining  such, 
value,  then,  upon  such  testimony,  the  sound 
discretion  of  the  jury  can  be  relied  on  to 
determine  the  value,  without  any  witness 
naming  a  sum."  And  see  Baltimore  &  O. 
S.  W.  R.  Co.  V.  Then,  169  111.  636,  42  N.  E. 
971,  and  Birkett  v.  Knickerbocker  Ice  Co. 
110  N.  Y.  604,  18  N.  E.  108. 

The  complaint  that  error  was  committed 
in  the  modification  made  of  requested  in- 
struction No.  14,  as  stated  by  counsel, 
amounts,  therefore,  but  to  the  assertion  that 
thereby  the  jury  were  informed  that  they 
possessed  power  to  capriciously  fix  the 
amount  of  damages.  We  are  unable,  how- 
ever, to  so  interpret  the  language,  especially 
when  read  in  connection  with  the  prior  in- 
structions of  the  court.  The  jury  were  not 
told  that  the  ''question"  of  damages  could 
not  be  fixed  by  the  evidence,  but  that  the 
"amount"  thereof  had  not  been  fixed.  When 
they  were  further  instructed  that  the  amount 
of  damages  must  be  "the  result  of  your  own 
judgments,"  we  think,  in  reason,  the  jury 
could  only  have  understood  that  it  was  left 
to  their  sound  sense  and  deliberate  judg- 
ment to  determine  the  amount  of  damage, 
from  a  consideration  of  the  various  ele- 
ments entering  into  the  damage,  and  the 
factors  in  evidence,  viv.,  the  age,  health, 
condition  in  life  of  the  children,  etc.  If 
counsel  were  of  opinion  that  the  modifica- 
tion as  expressed  was  susceptible  of  being 
misunderstood  by  the  jury,  the  court  should 
have  been  asked  to  remove  the  supposed 
ambiguity. 

Finding  none  of  the  assignments  of  error 
relied  upon  and  which  we  have  power  to 
review  to  be  well  founded,  it  results  that 
the  judgment  of  the  Supreme  Court  of  the 
Territory  of  Oklahoma  must  be  and  it  is 
afllrmod* 
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ONTARIO  LAND  COMPANY,  Plflf.  in  Err., 

▼. 

JAT  YORDY  and  Minnie  B.  Yordy,  His 

Wife, 

CONSTITUTTONAIi  LaW  (ft  284*)— DUE  PRO- 
CESS OF  Law  in  Tax  Pboceedinqs— No- 
tice. 

Tax  proceedings  resulting  in  a  tax  sale 
and  deed  under  which  property  marked  "re- 
served" on  an  official  plat  was  described  as 
certain  numbered  blocks,  not  designated  on 
the  plat,  but  which  would  have  borne  such 
numbers  if  the  tract  reserved  had  been  di- 
▼ided  into  blocks  and  lots  and  numbered  in 
harmony  with  the  numbering  of  the  rest  of 
the  tract,  do  not  deprive  the  owner  of  his 
property  without  due  process  of  law,  where 
he  not  only  has  notice  from  the  record,  but 
notice  in  fact,  that  such  property  was  listed 
and  assessed  for  taxes  under  such  description.- 
[Bd.  Note.— For  other  caseft,  see  Constitutional 
Law,  Cent  Dig.  Si  S93-896:    Dec.  Dig.  |  284.*] 

[No.  59.] 

Argued  January  7,  1909.     Decided  Febru- 
ary 1,  1909. 

IN  ERKOR  to  the  Supreme  Court  of  the 
State  of  Washington  to  review  a  judg- 
ment which  reversed  a  judgment  of  the 
Superior  Court  of  Yakima  County,  in  that 
state,  in  favor  of  plaintiff  in  an  action  of 
ejectment  and  to  quiet  title,  and  ordered 
judgment  in  favor  of  defendants.  Affirmed. 
See  same  case  below,  44  Wash.  239,  87 
Pac.  257. 

10  Statement  by  Mr.  Justice  Brewer: 
3  On  May  16,  1889,  plaintiff's  grantors, 
*  Chester  A.  Congdon  and  Clara  B.  Congdon, 
his  wife,  then  the  owners  of  the  west  half 
(W.  Vi)  of  the  southeast  quarter  (S.E.  \i) 
and  the  east  half  (E.  Yg)  of  the  southwest 
quarter  (S.  W.  ^)  of  section  twenty-four 
(24),  in  township  thirteen  (13)  north, 
range  eighteen  (18)  east,  Willamette  me- 
ridian,  excepting  10  acres  which  belonged  to 
Charles  M.  Holton,  platted  their  land  as 
"Capital  Addition  to  North  Yakima."  Ac- 
cording to  the  plat,  in  the  central  portion 
was  a  body  of  land  marked  "reserved"  and 
not  divided  into  lots  and  blocks.  If  it  had 
been  so  divided  the  ground  would  have  made 
four  blocks,  and,  to  be  in  harmony  with  the 
other  numbering,  would  have  been  blocks 
362,  363,  372,  and  373.  Nothing  was  shown 
on  the  plat  to  indicate  the  meaning  of  the 
term  ''reserved,"  nor  the  use  to  which  the 
tract  was  to  be  applied.  For  the  years 
1892,  1893,  1894,  and  1896  the  proper  as- 
sessor listed  and  assessed  for  taxation  with 
other  real  estate  that  which  he  described  as 
blocks  362  and  372  in  "Capital  Addition  to 
North  Yakima."  All  taxes  on  the  property 
so  listed  for  these  years  became  delinquent. 


29  SUPREME  COURT  REPORTER. 


Oct.  Tebic» 


The  county  foreclosed  the  same  in  proceed* 
ings  conforming  to  the  statutes  of  Washing* 
ton,  and  under  the  decree  the  property  was- 
sold  and  a  tax  deed  executed  to  the  defend- 
ant Jay  Yordy,  who  paid  all  subsequent 
taxes  levied  thereon.  After  the  platting  by 
Congdon  and  wife,  and  in  1890,  they  deeded 
all  the  land  to  the  plaintiff,  describing  it 
not  by  lots  and  blocks,  but  by  the  govern- 
ment descriptions,  and  with  no  allusion  to 
the  Capital  Addition  to  North  Yakima.  In 
September,  1904,  after  the  tax  deed  had 
been  executed,  delivered,  and  recorded,  the 
plaintiff  platted  that  portion  of  Capital 
Addition  marked  "reserved"  as  "Heerman's 
Addition  to  North  Yakima,"  and  subdivided 
said  reserved  tract  into  four  blocks,  num- 
bered from  1  to  4,  inclusive,  each  block 
being  subdivided  into  16  lots.  The  defend- 
ant Jay  Yordy  had  already  taken  possession 
of  the  tract  purchased  by  him,  claiming  it 
under  his  tax  deed.  On  March  17,  1905,  the 
plaintiff  brought  this  action  against  the  de- 
fendants to  recover  the  property,  describing  ^ 
it  as  lots  in  blocks  1  and  2  of  Heerman's  j^ 
Addition.  *  The  plaintiff  had  actual  knowl-  • 
edge  of  the  fact  that  an  attempt  was  being 
made  to  levy  and  collect  taxes  upon  that 
portion  of  its  property  marked  "reserved;** 
it  denied  the  validity  of  such  taxes  in  inter- 
views with  two  county  treasurers,  and  stood 
quietly  by  during  the  foreclosure  proceed- 
ings and  tax  sale.  With  full  knowledge  it 
permitted  the  purchaser  to  make  his  pur- 
chase without  any  protest,  and  only  there- 
after platted  the  reserved  tract  as  Heer- 
man's Addition  to  North  Yakima.  The 
trial  court  entered  judgment  in  favor  of 
the  plaintiff,  but  that  judgment  was  re- 
versed by  the  supreme  court  of  the  state, 
which  ordered  a  judgment  in  favor  of  the 
defendants.  44  Wash.  239,  87  Pac.  257. 
Thereupon  the  case  was  brought  here  on 


Messrs.  Arcadivs  Ii.  Agatln  and  William 
W.  Billson  for  plaintiff  in  error. 

Mr.  Benjamin  S.  Grosscup  for  defend- 
ants in  error.  ^ 

*  Mr.  Justice  Brewer  delivered  the  opinion  • 
of  the  court: 

The  contention  of  plaintiff  in  error  in  the 
state  courts,  as  shown  by  the  record,  and 
also  stated  in  the  certificate  of  the  chief 
justice  of  the  supreme  court  of  the  state,  is 
that  sustaining  the  tax  proceedings  devests 
it  of  its  property  without  due  process  of 
law,  in  contravention  to  the  14th  Amend- 
ment to  the  Constitution  of  the  United 
States.  At  the  time  of  those  proceedings, 
while  the  land  in  controversy  was  within 
the  limits  of  the  Capital  Addition  to  North 
Yakima,  it  had  not  been  divided  into  lots- 
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And  bloekfl,  but  was  simply  marked  on  the 
offieial  plat  "reserved."  In  other  words, 
according  to  the  record  there  was  no  such 
property  as  that  described,  and  nothing  to 
identify  any  property.  There  being  no  legal 
description,  no  official  identification,  no  one 
oould,  by  an  examination  of  the  records, 
know  what  property  was  the  subject  of  the 
proceedings.  Hence,  they  were  void,  and  no 
ifl  one  was  boimd  to  take  notice  of  them.  But 
•  land  may  be  identified,  although  notxtechnio- 
ally  or  officially  described,  and  the  identifi- 
cation may  be  sufficient  to  sustain  a  con- 
tract or  conveyance.  The  owner  of  property 
is  bound  to  take  notice  of  the  time  and 
place  provided  for  tax  proceedings.  He 
knows  that  his  property  is  subject  to  tax- 
ation. The  plaintiff  was  the  owner  of  the 
entire  Capital  Addition  to  North  Yakima. 
It  was  charged  with  notice  of  the  fact  of 
the  platting  and  the  condition  shown  by 
the  plat.  Examining  the  tax  proceedings, 
it  would  find  that  four  blocks  not  named  on 
the  plat,  but  within  that  addition,  were 
listed  and  assessed  for  taxation.  It  would 
also  know  that  if  the  tract  reserved  had 
been  divided  into  blocks  and  lots  and  num- 
bered in  harmony  with  that  of  the  balance 
of  the  addition,  blocks  352,  353,  372,  and 
373  would  occupy  the  place  of  the  tract 
marked  "reserved."  It  therefore  had  notice 
by  the  record  that  the  authorities  were  list- 
ing and  assessing  for  taxation  certain 
blocks  and  lots  which  occupied  the  place 
marked  upon  the  official  plat  as  "reserved." 
It  also  had  notice  that  that  tract  marked 
^'reserved"  was  not  otherwise  listed  or  as- 
sessed for  taxation,  and  that,  if  its  entire 
property  was  listed  and  assessed,  the  words 
"blocks  numbered  362,"  etc.,  were  used  by 
the  authorities  for  describing  the  "reserved" 
tract.  Could  it  ignore  these  facts  because 
the  description  in  the  tax  proceedings  was 
not  officially  or  technically  correct  or  suf- 
ficient T  But  the  case  does  not  rest  on  this 
presumption.  It  appears  from  the  testi- 
mony of  the  county  treasurers  that  the 
plaintiff  knew  that  the  authorities  were  at- 
tempting to  assess  and  tax  this  "reserved" 
tract  under  the  deseription  of  blocks  352, 
etc.,  so  that  it  had  not  merely  notice  from 
the  record,  but  notice  in  fact,  that  the  tract 
marked  "reserved"  was  being  assessed  for 
taxation  under  the  description  of  blocks 
352,  etc.,  and  in  no  other  way.  The  general 
rule  in  reference  to  description  in  convey- 
ances is  thus  stated  by  Jones  on  Real  Prop- 
erty, §  823: 

"The  first  requisite  of  an  adequate  de- 
scription is  that  the  land  shall  be  identified 
with  reasonable  certainty;  but  the  degree  of 


certainty  required  is  always  qualified  by  ^ 
the  application  of  the  rule  that  that  is  cer-  jo 
tain  which  can  be  made  certain.  A*deed  • 
will  not  be  declared  void  for  uncertainty  if 
it  is  possible,  by  any  reasonable  rules  of 
construction,  to  ascertain  from  the  descrip- 
tion, aided  by  extrinsic  evidence,  what  prop- 
erty it  was  intended  to  convey.  The  office 
of  a  description  is  not  to  identify  the  land, 
but  to  furnish  the  means  of  identification. 
The  description  will  be  liberally  construed 
to  afford  the  basis  of  a  valid  grant.  It  is 
only  when  it  remains  a  matter  of  con- 
jecture what  property  was  intended  to  be 
conveyed, .  after  resorting  to  such  extrinsio 
evidence  as  is  admissible,  that  the  deed  will 
be  held  void  for  uncertainty  in  the  descrip- 
tion of  parcels." 

The  statutes  of  Washington  provide 
that: 

"Any  judgment  for  the  deed  to  real  estate 
sold  for  delinquent  taxes,  rendered  after 
the  passage  of  this  act,  except  as  otherwise 
provided  in  this  section,  shall  estop  all 
parties  from  raising  any  objections  thereto, 
or  to  a  tax  title  based  thereon,  which  exist- 
ed  at  or  before  the  rendition  of  such  judg- 
ment, and  could  have  been  presented  as  a 
defense  to  the  application  for  such  judg- 
ment in  the  court  wherein  the  same  was 
rendered,  and  as  to  all  such  questions  the 
judgment  itself  shall  be  conclusive  evidence 
of  its  regularity  and  validity  in  all  col« 
lateral  proceedings,  except  in  cases  where 
the  tax  or  assessments  have  been  paid,  or 
the  real  estate  was  not  liable  to  the  tax  or 
assessment."  1  Ballinger's  Anno.  Code  & 
Statutes  (Wash.)  §  1767. 

In  Washington,  proceedings  for  the  col- 
lection of  taxes  upon  real  property  are  m 
rem,  Spokane  Falls  &  N.  R.  Co.  v.  Abitz, 
38  Wash.  8,  80  Pac.  192;  Allen  v.  Peterson, 
38  Wash.  599,  80  Pac.  849;  Rowland  v. 
Eskeland,  40  Wash.  253,  82  Pac.  599;  Ship- 
ley  V.  Gaffner,  48  Wash.  169-171,  93  Pac 
211. 

In  this  last  ease  it  was  said  by  the  court: 

"We  have  repeatedly  held  that  these  tax 
foreclosiue  proceedings  are  in  rem,  and  not 
against  the  person  of  the  owner,  and  that 
owners  are  bound  to  take  notice  of  the 
property  they  own,  and  pay  the  taxes  there- 
on, and  defend  against  foreclosure  for  de- 
linquent taxes,  even  though  the  property  is 
assessed  to  unknown  persons  or  to  other 
persons."  See  also  Carson  v.  Titlow,  38 
Wash.  196,  198,  80  Pac.  299.  S 

*  We  are  of  opinion  that  the  Federal  ques-  • 
tion  in  this  case  was  rightly  decided,  and 
the   judgment   of   the   Supreme   Court  of 
Washington  is  affirmed. 
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cSntinental  wall  paper  COMPA-i 

NY,  Petitioner, 

V. 

LOUIS  VOIGHT  &  SONS  <X)MPANY. 

MoNOPOLTEfl  (§  23*)  —  Rioirp  to  Rbcovkb 

ON  Monopolistic  Contract. 

1.  A  recovery  upon  an  account  for  goods 
Bold  and  delivered  by  a  corporation  created 
to  effectuate  a  combination  of  wall  paper 
manufacturers,  intended  and  having  the  ef- 
fect directly  to  restrain  and  monopolize 
trade  and  commerce,  in  violation  of  the  anti- 
trust act  of  July  2,  1890  (20  Stat,  at  L.  209, 
chap.  647,  U.  S.  Comp.  Stot.  1901,  p.  3200), 
cannot  be  had  where  the  account  is  made 
up,  within  the  knowledge  of  both  buyer  and 
seller,  with  direct  reference  to,  and  in  execu- 
tion of,  the  agreements  which  constitute  the 
illegal  combination. 

[Ed.  Note.— For  otiier  cases,  see  Monopolies, 
Cent.  Dig.  9  16;    Dec.  Dig.  9  »•♦] 


OOT.   rCBM, 


Monopolies  (§  23*)  —  Demubber  to  An  ^ 

swERr— Action   on   Monopolistic   Con- ^^uQtercIaims  ^^d  cross  petitions,  but  over-* 


TBACT. 

2.  Defendants  in  an  action  for  goods  sold 
and  delivered  are  entitled  to  judgment  on  a 
demurrer  admitting  the  allegations  of  a  de- 
fense set  up  by  the  answer,  which  in  sub- 
stance disclose  that  plaintiff  is  the  telling 
agent  of  a  combination  of  wall  paper  manu 
facturers  which  offends  against  the  anti- 
trust act  of  July  2,  1890,  that,  in  carrying 
out  such  combination,  defendants  were  vir- 
tually compelled  to  sign  a  jobber's  agree- 
ment which,  in  effect,  bound  them  to  buy 
from  the  plaintiff  all  the  wall  paper  needed 
in  their  business  at  certain  fixed  prices,  and 
not  to  sell  at  lower  prices  or  upon  better 
terms  than  those  at  which  plaintiff  itself 
sells  to  dealers  other  than  jobbers,  that  the 
goods  in  question  were  ordered  pursuant  to 
such  agreement  and  at  the  prices  fixed,  that 
such  prices  were  unreasonable,  and  that  all 
the  transactions  between  the  parties  were 
in  furtherance  of  the  illegal  combination. 

fEd.  Note.— For  other  cases,  see  Monopolies, 
Cent.  Dig.  5  16:    Dec.  Dig.  5  28.*] 


[No.  15.] 

Argued  April  24,  27,  1908. 
ary  1,  1909. 


Decided  Febru- 


^N  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit  to  review  a  judgment  which  af- 
firmed a  judgment  of  the  Circuit  Court  for 
the  Southern  District  of  Ohio,  dismissing  a 
suit  to  recover  a  balance  on  an  account  for 
goods  sold  and  delivered  in  the  execution  of  a 
monopolistic  agreement.     Affirmed. 

See  same  case  below,  78  C.  C.  A.  567,  148 
Fed.  939. 
} 
'  •Statement  by  Mr.  Justice  Harlan: 

The  Continental  Wall  Paper  Company,  a 
corporation  of  New  York,  brought  this  ac- 


■iim  of  $66,762.10,  as  the  alleged  balanes 
on  an  account  for  merchandise  sold  and  de- 
livered to  the  defendant. 

The  petition  and  answer  were  both  amend- 
ed. The  amended  answer  contained  six  sepa- 
rate defenses,  the  last  three  of  which  were 
made  counterclaims  and  cross  petitions. 
The  plaintiff  demurred  to  the  second,  thirds 
fourth,  and  fifth  defenses  upon  the  ground 
that  neither  of  them  stated  facts  siifficient 
to  constitute  a  defense;  and  it  demurred  to 
the  first  and  second  counterclaims  and  cross 
petitions  upon  the  ground  that  they  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action  against  the  plaintiff.  It  also  replied 
to  the  sixth  defense  and  to  the  third  counter- 
claim. 

The  cause  was  submitted  in  the  circuit 
court  on  the  demurrers,  and  the  court  sus- 
tained the  demurrer  to  the  second,  fourth,^ 
and  fifth  defenses  and  to  the  first  and  second  g 


ruled  the  demurrer  to  the  third  defense. 
The  parties  not  desiring  to  plead  further, 
it  was  adjudged  that,  upon  the  allegations 
of  the  third  defense,  the  defendant  was  en- 
titled to  judgment  (and  judgment  was  en- 
tered) dismissing  the  petition  and  amend- 
ed petition;  and  was  likewise  entitled  to 
judgment  (and  judgment  was  entered)  dis- 
missing the  first  and  second  counterclaims 
and  cross  petitions.  The  case  was  carried 
by  the  Continental  Wall  Paper  Company 
to  the  circuit  court  of  appeals,  where  it 
was  assigned  for  error  that  the  circuit  court 
erred  in  overruling  the  demurrer  to  the 
third  defense,  and  in  dismissing  the  suit. 
The  circuit  court  of  appeals  affirmed  the 
judgment,  thereby  sustaining  the  sufficiency 
of  that  defense.  The  case  is  fully  reported 
in  78  C.  C.  A.  667,  148  Fed.  939. 

If  the  facts  stated  in  the  third  defense — 
taking  them  to  be  true,  as  upon  demurrer 
we  must  do — are  sufficient  to  prevent  any 
recovery  whatever,  by  the  plaintiff,  it  is  not 
necessary  to  go  further  and  consider  any  oth- 
er questions.  In  view  of  the  peculiar  char- 
acter of  the  case  it  is  deemed  just  to  the  par- 


ties, however  much  it  may  lengthen  or  bur- 

ON  WRIT  of  Certiorari   to  the  United    den  this  opinion  to  do  so,  to  set  out  that  de- 
States  Circuit  Court  of  Appeals  for  the    fense  fully  and  in  the  words  of  the  answer. 

The  third  defense — the  facts  stated  there- 
in being  admitted  by  the  demurrer — gives 
the  names  of  numerous  companies  and  firms 
(more  than  thirty  in  number)  which  formed 
a  combination  by  the  name  of  the  dlontinen- 
tal  Wall  Paper  Company,  and  also  sets  out 
the  various  agreements  under  which,  it  was 
alleged,  the  combination  was  organized  to 
restrain  and  monopolize  interstate  com- 
merce. The  defendant  corporation  alleged 
that  on  the  1st  day  of  July,  1898,  the  Na- 
tional Wall  Paper  Company  was  the  owner 
tion  against  the  Lewis  Voight  k  Sons  Com-  of  factories  for  the  manufacture  of  wall 
pany,  a  corporation  of  Ohio,  to  recover  tlit*I»per   in  cerUin.  cities  in  New  York,  Penn^ 


*For  other  cmm  nee  same  topic  ft  I  nttmbbb  in  Deo.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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▼ania.  New  Jersey,  and  Massaeliueetts,  and 
that  there  were  like  factories  owned  by  per- 
sons and  corporations  in  other  states;  that 
''all  of  said  companies  and  firms  were  en- 
gaged in  the  manufacture  of  wall  paper  and 
^  in  selling  their  product  in  the  states  where 
«9  their  said  manufactories  were  situated,  and 

•  in  all  the^other  states  and  territories  of  the 
United  States  and  in  foreign  eountries,  and 
were  each  and  all  engaged  in  commerce  be- 
tween the  states  and  territories  and  with 
foreign  nations,  and  they  produced  and  sold 
upwards  of  ninety-eight  (98)  per  cent  of 
all  the  wall  paper  manufactured  and  sold  in 
the  several  states  and  territories  of  the  Unit- 
ed States.  Contriving  and  intending  and 
conspiring  with  each  other  to  form  a  com- 
bination and  trust  by  whieh  to  limit  the 
production  of  wall  paper  in  the  United 
States,  and  also  to  enhance  the  price  thereof 
to  the  Jobbers,  the  wholesalers,  the  retailers, 
and  the  consumers  of  wall  paper,  which  is 
an  article  of  commodity  of  general  necessity 
and  use  among  the  United  States  and  for- 
eign countries,  and,  as  such,  was  and  is  used 
and  sold  everywhere  for  the  preservation, 
protection,  and  decoration  of  buildings  and 
dwelling  houses;  and,  contriving  and  intend- 
ing and  conspiring  with  each  other  to  un- 
lawfully control  and  restrain  trade  and  com- 
meree  between  the  several  states  and  terri- 
tories of  the  United  States,  and  with  foreign 
countries,  the  firms  and  corporations  here- 
inbefore mentioned  agreed  with  each  other 
that  while  said  corporations  and  persons 
retain  the  ownership  of  their  several  plants 
and  business,  and  preserve  and  continue  their 
separate  identities,  and  operate  said  several 
manufactories  and  business  as  before,  the 
control  of  said  several  businesses,  and  all 
matters  relating  to  and  affecting  the  pro- 
duction of  said  establishments,  and  the 
prices  and  sale  of  wall  paper  manufactured 
thereby,  should  be  placed  under  the  control 
of  a  committee  to  be  appointed  by  said  sev- 
eral corporations  and  firms,  each  to  have 
a  voice  in  such  appointment,  in  proportion 
to  the  capacity  of  the  several  factories  owned 
hf  them  respectively;  that  said  committee 
should  adopt  rules  and  regulations  govern- 
ing the  manner  of  conducting  the  business  of 
all  said  persons,  firms,  and  corporations,  the 
hours  said  factories,  owned  by  them,  should 
be  operated,  the  patterns  of  wall  paper  to 
be  manufactured  by  them,  the  times  when 
samples  of  the  goods  to  be  manufactured  for 

^  the  ensuing  season  should  be  submitted  to  a 
«  pricing  committee,  appointed  by  said  com- 

•  mittee,  to  enable  it  to  classify  and* fix  the 
list  prioet  thereof;  to  ^  and  determine  list 
prices,  discounts,  terms  of  sale,  equaliza- 
tion of  freight  rates,  and  all  other  matters 
affecting  the  production  and  regulation  of 
^cea,  and  the  classification  of  the  dealers 


in  wall  paper  in  the  United  States;  and  the 
prices  at  whioh  wall  paper  should  be  sold 
to  and  by  such  several  classes;  and  the 
division  of  the  profits  thence  arising  among 
said  corporations  and  firms,  not  in  propor- 
tion to  their  production  and  salea,  but  In 
proportion  to  their  capacity;  and,  further, 
that,  to  secure  the  faithful  performance  by 
each  of  said  persons  and  corporations  of  the 
provisions  of  said  trust  agreement,  they 
should  each  pay  a  sum  into  a  common  pool, 
in  proportion  to  the  capacity  of  their  respec- 
tive manufactories,  which  said  sum  should 
be  forfeited  by  any  of  said  manufacturers 
who  should  break  said  agreement,  compete 
with  the  other  parties  to  said  agreement,  or 
sell  at  other  or  different  prices  than  those 
to  be  fixed  by  said  committee." 

"The  National  Wall  Paper  Company,  for 
itself  and  the  members  of  said  combination* 
hereinbefore  alleged  to  be  represented  by  it, 
should  select  three  (3)  so-called  directors 
of  said  the  Continental  Wall  Paper  Com- 
pany, and  said  other  firms  and  corporations 
should  select  three  (3)  other  so-called  di- 
rectors of  said  company,  which  six  (6)  so- 
called    directors    should   select    a   seventh 

(7th),  who  should  decide  all  disputed  mat- 
ters; that  said  corporation  and  firms,  call- 
ing itself,  or  themselves,  respectively,  the 
vendor,  should  sign  a  printed  contract  or 
agreement  with  said  the  Continental  Wall 
Paper  Company,  calling  itself  the  company, 
a  copy  of  which  contract  or  agreement  is  at- 
tached hereto  marked  'Exhibit  1'  [which  is 
given  in  the  marginf],  the  said  agreement  Jj 
being  printed  with  blanks  for*the  necessary  ? 
signatures  as  well  as  numbers  of  shares 
allotted,  the  sum  to  be  paid  therefor,  *nd 
the  name  of  the  so-called  vendor.  « 

•  'Tor  the  purposes  and  with  the  inten-  • 
tions  aforesaid,  it  was  further  agreed  that 
said  the  Continental  Wall  Paper  Company 
should,  in  some  form  so  as  to  disguise  the 
real  nature  of  the  transaction,  compel  all  cs 
dealers  in  wall  paper,  whether*  jobbers  or  ? 
wholesalers,  to  sign  an  agreement  obligat- 
ing the  jobbers  or  wholesalers  to  buy  from 


fExhibit  1. 
An  agreement,  made  this  —  day  of  - 


in  the  year  one  thousand  eight  hundred  and 

ninety-eight,  by  and  between 

a  corporation  organized  under  the  laws  of 

the  state  of (hereinafter  called  the 

vendor),  party  of  the  first  part,  and  the 
Continental  Wall  Paper  Company,  organ- 
ized under  the  laws  of  the  state  of  New 
York  (hereinafter  called  the  company),  par^ 
ty  of  the  second  part. 

Whereas,  the  vendor  is  engaged  in  the 
manufacture  and  sale  of  wall  paper,  borders, 
and  other  articles  usually  produced  and  han- 
dled in  connection  therewith,  and  the  com- 


282 


29  SUPREME  COURT  REPORTER. 


Oct.  Terh, 


no  one  but  said  members  of  said  combina- 
^tion  and  trust,  and  at  the  prices  fixed  in 
^  schedule  B,  attached  to  said  'Exhibit  1/  and 
?  likewise  an  agreement*by  such  jobbers  not  to 
sell  goods  to  dealers  other  than  jobbers,  at 
lower  prices  or  upon  better  or  more  favora- 
bis  terms  than  those  shown  in  schedule  C, 
^  attached  to  said  'Exhibit  1/  under  the  pen- 
JJ  alty  that,  if  they  refused  so  to  do,  no  wall 
*  paper  should* be  sold  to  such  jobber  by  any 
of   said   corporations  or   firms,   and   that, 
thereby,  such  jobbers  should  be  driven  out 
of    business;     and    that,    in    some    form 
or  other,  so  as  to  disguise  the  real  nature 
of   the   transaction,   all   wholesalers   other 
than  jobbers  should  be  compelled  to  make  an 
agreement   in   writing,  with  said  corpora- 
tions or  firms,  not  to  sell  such  goods,  on 
terms  better  or  more  favorable  than  those 
specified   in  schedule  C,  attached  to  said 
'Exhibit    1,'    under   penalty   that,    if   such 
wholesaler   refuse   to   sign   and   carry  out 
said  agreement,  no  wall  paper  would  be 


sold  to  him  by  any  of  said  corporations  or 
firms,  and  he  should  be  driven  out  of  busi- 
ness; and  that  the  profits  made  by  such  pre> 
vention  of  competition  and  enhancement  of 
price  should  be  divided  among  said  cor^ 
porations  and  firms  nominally  as  divi- 
dends upon  said  stock,  but  in  reality,  in 
proportion  to  their  respective  holdings,  as 
aforesaid,  and  that  said  committee  of  said 
corporation  and  said  firms,  calling  them- 
selves such  directors,  should  regulate  all  the 
matters  hereinbefore  averred,  prevent  com- 
petition between  said  corporations  and  firms,^ 
limit  production  and  enhance  prices,  and 
close  all  channels  by  which  the  consumer 
or  retailer  could  obtain  wall  paper  from 
the  producers  thereof. 

"In   pursuance  of   said   agreement,   said 
plaintiff  was  nominally  incorporated  with  9 
the  stock  aforesaid,  divided  into  the* number  ? 
of  shares  aforesaid,  of  the  par  value  afore- 
said, which  were  divided  among  the  parties 
to  said  agreement  aforesaid,  in  the  manner 


pany  is  desirous  of  action  as  its  selling 
agent  in  handling  the  entire  product  of  the 
vendor;  and 

Whereas,  the  company  has  an  authorized 
capiUl  of  $200,000,  divided  into  16,000 
shares,  of  the  par  value  of  $12.50  each;  and 

Whereas,  the  vendor  is  desirous  of  acquir- 
ing shares  of  the  stock  of  said  company  at 
par,  and  to  that  end  has  offered  to  enter  into 
this  agreement  and  to  secure  the  perform- 
ance thereof  bv  the  deposit  of  said  shares. 

Now,  therefore,  in  consideration  of  the 
foregoing  recitals,  and  for  other  good  and 
valuable  considerations,  it  is  agreed  between 
the  parties  hereto,  as  follows: 

First.  The  vendor  hereby  agrees  to  sell 
unto  the  company,  and  the  latter  agrees 
to  purchase,  the  entire  product  of  wall  pa- 
per that  may  be  manufactured  by  the  vend- 
or for  the  period  from  July  20th,  1808,  to 
the  1st  day  of  July,  1899. 

The  prices  at  which  the  merchandise  shall 
be  sold  to  the  company  are  set  forth  in  a 
schedule  hereto  annexed,  marked  "A,"  and 
hereby  made  part  of  this  agreement. 

The  vendor  further  grants  unto  the  com- 
pany the  right  to  two  renewals  of  said  con- 
tract of  one  year  each,  provided  that,  in  the 
event  of  the  election  of  the  company  to 
avail  itself  of  either  of  said  renewals,  it 
shall  so  signify  in  writing  to  the  vendor 
before  the  first  day  of  June  next  preceding 
the  renewal  term,  and  provided  further  that 
such  election  to  renew  shall  be  accompanied 
by  the  written  consents  of  all  the  registered 
stockholders  of  the  company,  including  that 
of  the  vendor. 

Second.  That  the  goods  acquired  by  the 
company  from  the  vendor  hereunder  which 
are  to  be  sold  to  jobbers,  shall  be  so  sold 
by  the  company,  and  not  by  the  vendor,  for 
the  account  of  the  company.  Such  sale 
shall  be  made  by  the  company  at  discounts 
from  road  prices  fixed  in  the  schedule  hereto 
annexed,  marked  "B,"  which  is  hereby  made 


part  of  this  agreement  The  vendor  will 
deliver  such  goods  upon  the  direction  of 
the  company,  at  the  risk  and  for  the  account 
of  the  latter,  f.  o.  b.  at  the  place  of  manu- 
facture, provided,  however,  that,  in  all  cases 
in  which  the  goods  are  manufactured  at 
places  other  than  the  cities  of  New  York 
or  Philadelphia,  the  vendor  will  equalize  the 
freights  with  either  of  said  cities  out  of  the 
proceeds  receivable  for  such  goods.  Memo- 
randum invoices  shall  be  supplied  to  the 
customers  and  to  the  company  immediatelv 
upon  the  shipment  and  delivery  of  such 
goods,  said  invoices  specifying  quantities 
and  road  prices. 

Third.  There  shall  be  furnished  by  the 
vendor  to  the  company,  on  the  7th,  14th, 
21st,  and  last  days  of  each  month  (except 
when  those  days  fall  on  Sundays,  and  then 
on  the  next  preceding  day),  a  just  and  true 
statement  of  all  shipments  and  deliveries 
of  merchandise  included  in  this  contract 
which  the  vendor  may  make  for  the  account 
of  the  company,  which  statement  shall  con- 
tain the  names  of  the  purchasers,  the  char- 
acter of  the  goods  sold,  and  the  prices  at 
which  they  are  sold,  to  the  end  that  the 
company  may  make  the  proper  charges,  and 
in  order  to  entitle  the  vendor  to  be  credited 
with  the  agreed  cost  price  for  such  goods. 

Each  of  such  statements  of  shipment  shall 
be  accompanied  by  an  affidavit  of  one  of  the 
officers  of  the  vendor  and  one  of  its  book- 
keepers and  of  one  of  its  shipping  clerks,  to 
the  effect  that  the  information  contained 
therein  is  true. 

Fourth.  The  vendor  will,  at  the  option  of 
the  company,  sell  for  the  latter  such  of  the 
goods  manufactured  by  the  vendor  as  are  to 
be  disposed  of  to  purchasers  not  classified 
as  jobbers,  which  sales  shall  be  made  at  the 
cost  and  expense  of  the  vendor,  said  vendor 
hereby  guaranteeing  all  credits  connected 
with  such  sales.  The  prices  at  which  and 
the  terms  upon  which  such  goods  are  to  be 
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aforesaid,  and  said  contracts  signed  by  said 
the  National  Wall  Paper  Company  and  said 
persons  and  corporations  being,  at  once,  sub- 
«eription  for  stock  by  said  so-called  Tendors, 
the  acceptance  of  such  subscription  by  said 
ihe  Continental  Wall  Paper  Company,  and 
by  it,  nominally,  each  so-called  vendor  sold 
unto  the  company,  and  the  latter  agreed  to 
purchase,  the  entire  product  of  wall  paper 
manufactured  by  each  of  said  vendors  for 
the  period  from  July  20th,  ▲.  d.  1898,  to  the 
1st  day  of  July,  a.  d.  1899. 

''Said  contract  further  fixed  prices  at 
which  the  merchandise  should  be  nominally 
«old  to  the  company,  said  prices  being  the 
•cost  of  production  with  a  slight  profit  added 
thereto,  sufficient  to  cover  incidental  ex- 
penses merely.  The  prices  at  which  said 
goods  were  to  be  nominally  sold  by  said  so- 
•ealled  vendors  to  said  company  are  set  forth 
in  the  schedule  attached  to  said  'Exhibit  1' 
«nd  marked  'A.' 

"Said  agreement  further  nominally  pro- 


vided that  the  goods  pretended  to  be  ae- 
quired  by  the  company  from  the  so-called 
vendor,  which  were  to  be  sold  by  Jobbers, 
should  be  so  sold  by  the  company,  and  not 
by  the  vendor,  for  the  account  of  the  com« 
pany,  but  that  the  goods  acquired  by  the 
company  from  the  so-called  vendor,  which 
should  be  sold  to  wholesalers  other  than 
jobbers,  should  be  sold  by  the  so-called  vend- 
or for  the  account  of  the  company. 

"The  schedule  attached  to  said  agreement 
contained  a  list  of  prices  for  all  commodi- 
ties in  the  wall  paper  line,  which  were 
called  list*  or  'road  price,'  and  said  con- 
tract provided  that  sales  made  to  jobbers 
should  be  made  at  discounts  from  said  'list' 
or  'road  prices'  fixed  in  the  schedule  marked 
'B,'  annexed  to  said  'Exhibit  1,'  but  that, 
in  all  cases  in  which  the  goods  were  manu- 
factured at  places  other  than  the  cities  of 
New  York  or  Philadelphia,  and  sold  to 
jobbers,    the    vendor    should    equalize    the 


sold  are  designated  in  this  af^eement  as  the 
^road  prices,"  and  are  contained  in  a  sched- 
ule hereto  annexed,  marked  "C,"  which  is 
liereby  made  a  part  of  this  agreement. 

On  the  7th,  14th,  21st,  and  last  days  of 
•each  month  (except  when  those  days  fall  on 
Sundays,  and  then  on  the  next  succeeding 
^ys),  the  vendor  will  furnish  to  the  com- 
pany a  statement  showing  all  the  shipments 
made  on  account  of  sueh  sales,  which  state- 
ment shall  contain  the  names  of  the  pur- 
•ehasers,  the  character  of  the  goods,  and  the 
prices  at  whieh  they  were  sold,  and  such 
«ales  shall  be  credited  to  the  vendor  by  the 
company  at  the  prices  fixed  in  schedule 
''A,''  and  shall  be  charged  against  said  vend- 
or at  the  prices  at  which  they  were  sold, 
whieh  shall  in  no  event  be  less  than  those 
designated  in  schedule  "C." 

The  vendor  is  to  receive  for  its  services 
«nd  expenses  connected  with  such  sales  and 
allowances  discounts  equal  to  those  who  are 
designated  in  a  classification  made  by  the 

Srties  hereto  as  "second-class  jobbers,"  less 
e  discounts  made  on  sales  to  purchasers 
designated  in  the  accompanying  schedules 
as  "quantity  purchasers"  on  whidi  the  vend- 
or has  allowed  the  quantity  discount,  ex- 
cept that  where  special  and  exclusive  goods 
are  sold  there  shall  be  an  allowance  of  30 
per  cent  discount  to  the  vendor. 

The  prices  *of  goods  as  fixed  by  schedule 
"A"  and  "C"  may  be  altered  from  time  to 
time,  but  the  discounts  allowed  to  jobbers 
shall  not  be  altered  at  any  time  during  the 
term  of  this  agreement. 

Fifth.  The  vendor  will  make  collections  of 
all  accounts  for  goods  sold  by  it  for  the 
accounts  of  the  company  under  the  provi- 
sions of  the  agreement,  except  for  sales  to 
jobbers  (which  accounte  the  company  is  to 
collect),  and  will,  on  the  10th  of  each  and 
every  month  during  the  term  of  this  agree- 
ment, account  to  the  company.  Such  ac- 
counts shall  be  accompanied  by  a  payment 


by  the  vendor  to  the  company  of  the  differ- 
ence between  the  prices  at  which  the  goods 
are  agreed  to  be  sold  to  the  company,  as 
embodied  in  schedule  "A,"  and  the  prices  at 
which  the  vendor  has  affreed  to  dispose  of 
said  goods  as  contained  m  schedule  "C." 

The  purchases  made  by  the  company  from 
the  vendor  hereunder  shall  be  upon  the  same 
credit  and  terms  as  those  accorded  to  other 
dealers,  but  the  company  shall  have  the 
right  to  anticipate  the  due  date  of  all  such 
purchases,  and  will  pay,  on  the  10th  day  of 
each  month,  to  the  vendor,  a  sum  on  account 
of  all  shipments  of  the  preceding  month 
equal  to  not  less  than  30  per  cent  of  the 
road  prices  of  goods  shipped  to  the  jobbers 
by  the  company. 

Sixth.  The  vendor  hereby  grants  unto  the 
company  the  right,  and  it  shall  be  the  duty 
of  the  latter,  through  its  officers  selected 
for  that  purpose,  to  audit  the  books  of  ao- 
counts  of  the  vendor  at  such  times  and  in 
such  manner  as  the  company  may,  from  time 
to  time,  deem  necessary  or  proper.  This 
provision  is  of  the  essence  of  the  agreement, 
and  a  failure  on  the  part  of  the  vendor  to 
faithfully  perform  the  same  shall  operate 
as  a  breach  of  the  contract,  entitling  the 
company  to  abrogate  the  agreement,  and  to 
such  damages  as  it  may  be  able  to  estab- 
lish in  addition  to  the  absolute  transfer  and 
surrender  to  it  of  the  stock  to  be  pledged 
as  hereinafter  provided. 

Seventh.  There  shall  be  a  committee  se- 
lected from  the  company,  to  be  known  as  an 
auditing  committee,  which  shall  be  made  up 
from  among  the  directors.  Said  committee 
shall  have  power  to  establish  such  a  sys- 
tem of  bookkeeping  as,  in  its  judgment, 
may  be  advisable. 

In  order  to  conform  as  nearly  as  may  be 
to  the  laws  of  the  various  states  in  which 
the  factories  of  the  vendor  are  located,  it  Im 
understood  that  the  vendor  shall  not  be  at 
liberty  to  require  from  the  company  tlw 
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freights  with  either  of  the  eaid  eitiee,  out 
^  of  ti^e  proceede  receivable  for  such  goods. 
?  •"In  reality,  the  agreement  was,  and  so 
the  business  was  carried  on,  that  the  manu- 
facturers should  maintain  sample  rooms  and 
selling  agents,  and  should  solicit  and  re- 
oeiye  the  orders  from  all  wholesalers,  wheth- 
er jobbers  or  so-called  'road'  or  'quantity 
buyers;'  that  the  entire  business  should  be 
done  by  said  so-called  Tcndors,  but  pay- 
ments should  be  made  by  the  jobbers  to  the 
■o-called  company,  and  by  the  wholesalers, 
other  than  jobbers,  directly  to  the  so-called 
vendors. 

''Said  contract  further  provided,  in  order 
to  protect  said  corporations  and  firms 
against  competition  from  each  other,  and 
to  insure  against  violation  of  said  agree- 
ment, or  any  of  them,  that,  from  time  to 
time,  invoices  should  be  supplied,  at  once 
to  the  eustomer  and  to  the  company,  upon 
shipment  and  delivery  of  such  goods,  spec- 
ifying quantities  and  road  prices;  that  each 
vendor  should  furnish  to  the  company,  at 
periods  stated,  just,  true,  and  sworn  state- 
ments of  all  shipments  and  deliveries  of 
merchandise  made  by  the  vendors  direct  to 
the  purchasers,  which  statements  should 
contain  the  names  of  the  purchasers,  the 
character  of  the  goods  sold,  and  the  prices 
at  which  they  were  sold,  so  that  the  com- 


pany might  receive  the  difference  between 
the  prices  at  which  the  goods  were  nominal- 
ly billed  to  said  company,  and  at  whidi 
they  were  sold  to  the  purchaser,  to  the  end 
that  this  difference,  being  the  net  profits 
derived  from  such  purchase  and  sale,  should 
be  divided  among  such  corporations  and 
firms,  in  proportion  to  the  capacity  of  their 
respective  businesses,  determined  as  afore- 
said, without  regards  to  the  amount  sold  by 
each. 

"The  prices  at  which,  and  the  terms  upon 
which,  goods  were  to  be  sold  by  the  vendora 
to  all  wholesalers  other  than  jobbers,  were 
designated  'road'  or  'list'  prices,  and  were- 
contained  in  the  schedule  marked  'C,'  an- 
nexed to  said  'Exhibit  1,'  and  forming  a. 
part  thereof. 

"For  the  further  purpose  of  carrying  out 
said  agreement,  and  ascertaining  said  net 
profits,  and  for  further  disguising  the  real 
nature  of  the  transaction,  it  was  provided^ 
that  the  so-called  vendor  should  receive  from  ^ 
sales  made  by  it  to^so-called  'quantity  buy-  • 
ers,'  the   difference  between   the   discounts 
allowed  to  those  designated  in  the  classifi- 
cation hereinbefore  referred  to  as  'second- 
class  jobbers'  and  the  discounts   provided 
in  said  agreement  to  be  made  to  purchasers 
styled,  in  said  schedules,  'quantity  buyers' 
in  which  the  vendor  is  allowed  the  quan- 


acceptance  of  the  product  of  more  than  ten 
hours  per  day  of  any  one  of  said  factories. 

The  product  intended  to  be  sold  to  the 
company  hereunder  and  which  the  latter  un- 
dertakes to  acquire,  does  not  contemplate 
the  enlargement  of  the  manufacturing  facil- 
ities of  the  vendor,  but  nothing  herein  con- 
tained shall  be  construed  as  affecting  the 
riffht  of  the  vendor  to  substitute  new  ma- 
chinery of  the  same  capacity  for  any  now 
In  use  which  may  become  useless  through 
wear  or  through  destruction  by  fire  or  other 
casualty. 

The  power  to  designate  the  parties  who 
are  to  be  classed  as  jobbers,  and  the  dia- 
counts  to  which  thev  are  entitled,  is  ex- 
pressly reserved  by  the  company,  and  such 
designation  is  to  be  made  through  its  board 
of  directors;  but  the  vendor  shall  have  the 
right  to  select  the  jobbers  through  whom 
the  goods  manufactured  by  it  are  to  be  dis- 
tributed. 

All  orders  placed  with  the  vendor  by  job- 
bers on  behalf  of  the  company  must  at  once 
be  reported  to  the  latter. 

Eighth.  The  company  hereby  agrees  to 
sell,   and   the  vendor  agrees  to  purchase, 

shares  of  the  common  stock  of  the 

company,  for  which  stock  the  vendor  agrees 
to  pay  the  sum  of in  cash  as  soon  aft- 
er the  execution  and  delivery  of  this  agree- 
ment as  the  same  may  be  demanded  by  the 
company,  but  only  if  and  when  the  entire 
share  capital  of  the  company  shall  have  been 
fully  subscribed  at  not  less  than  par. 

The  vendor  will,  after  paying  for  said 


shares  of  stock,  indorse  the  certificates  rep- 
resenting the  same,  and  deliver  the  certifi- 
cates so  indorsed  in  blank  unto  the  com- 
pany, upon  the  trust  and  agreement  that  the 
company  shall  hold  said  certificates  as  se- 
curity for  the  performance  by  the  vendor 
of  each  and  all  of  the  covenants  and  condi- 
tions of  this  agreement  and  that,  upon  tibe 
refusal,  neglect  or  omission  of  the  vendor, 
its  successors  or  assigns,  to  perform  this 
agreement,  or  any  part  thereof,  the  said 
shares  of  stock  and  certificates  represented 
thereby  shall  be  immediately  sold  by  the 
company  at  public  or  private  sale,  without 
notice,  upon  such  terms  and  at  such  price 
as  the  company  or  its  oflScers  may  deem 
reasonable,  and  that  the  proceeds  of  the  sale 
be  paid  into  the  treasury  of  the  company 
as  agreed  and  liquidated  damages  to  the 
company  for  the  breach  of  said  agreement 

The  parties  hereto  have  fixed  upon  the 
said  stock,  and  the  proceeds  thereof,  as 
liquidated  damages,  because  of  the  difficul- 
ty in  establishing,  in  a  court  of  law,  the  ac- 
tual damage  that  would  be  suffered  by  the 
company  in  the  event  of  the  refusal,  neglect, 
or  omission  to  perform  this  agreement,  and 
in  order  to  avoid  the  difficulty  of  such  proot 

In  witness  whereof,  the  vendor  and  the 
company  have  respectively  caused  this  agree- 
ment to  be  executed  by  their  respective  pres- 
idents and  their  respective  corporate  seals 
to  be  hereto  attached  pursuant  to  resolu- 
tions of  their  respective  boards  of  direetor% 
the  day  and  year  ilrst  above  written. 
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aty  disoount,  except  that,  where  epecial  and 
exelusiTe  gooda  were  sold,  there  should  be 
an  allowance  of  thirty  (80  per  cent)  per 
cent  discount  to  said  vendor. 

''Said  agreement  further  stipulated  that 
the  prices  of  goods  as  fixed  by  said  sched- 
ules A  and  C  might  be  altered  from  time 
to  time,  but  the  discounts  allowed  to  job- 
bers should  not  be  altered  at  any  time  dur- 
ing the  term  of  the  agreement. 

**Said  written  contract  further  provided 
that  the  so-called  vendor  should  make  col- 
lections of  accounts  for  goods  sold  to  whole- 
salers other  than  the  jobbers,  but  that  the 
company  should  collect  the  proceeds  of  sales 
to  the  jobbers,  and  that  accounts  should  be 
stated  between  the  so-called  vendors  and  the 
company  at  stated  periods,  and  the  account 
accompanied  by  payment,  by  the  so-called 
vendor,  to  the  so-called  company,  of  the 
difference  between  the  prices  at  which  the 
goods  were  to  be  billed  to  the  company  and 
the  prices  at  which  the  so-called  vendors 
had  agreed  to  charge  the  'quantity  buyers.' 

"It  was  further  stipulated  in  said  agree- 
ment that  monthly  divisions  should  be  made 
by  said  company  of  at  least  thirty  (30)  per 
cent  of  the  'road  prices'  of  goods  shipped  to 
jobbers  by  the  company. 

"For  the  further  purpose  of  protecting 
said  corporations  and  firms  and  individuals 
from  each  other,  preventing  and  stifling 
competition,  and  enforcing  said  combina- 
tion, trust,  and  monopoly,  each  of  said  cor- 
porations and  vendors  gave  the  company 
the  right,  and  made  it  the  duty  of  the  com- 
pany, to  audit  the  books  of  account  of  said 
so-called  vendors,  at  such  times  and  in  such 
manner  as  the  company  might,  from  time  to 
time,  deem  necessary  or  proper.  It  was 
further  stipulated  that  this  right  to  exam- 
ine and  audit  the  books  was  of  the  essence 
S  of  the  agreement,  and  that  a  failure  on  the 
•  part  of  the  so-called* vendor  to  permit  the 
same  should  operate  as  a  breach  of  the  con- 
tract, entitling  the  company  to  abrogate 
the  agreement,  to  recover  such  damages  as 
it  might  be  able  to  establish,  and  to  the  for- 
feiture of  the  stock  held  by  said  vendor  in 
such  company. 

"It  was  further  provided  that  said  so- 
called  company  should  appoint  an  auditing 
committee  from  its  directors,  which  should 
establish  such  a  system  of  bookkeeping  as  it 
thought  advisable. 

...... 

"It  was  further  a  part  of  said  agreements, 
though  not  reduced  to  writing,  save  as  it 
set  forth  in  said  exhibit  that  all  jobbers 
and  other  wholesalers  of  wall  paper  should 
be  forced  to  sign  an  agreement,  binding 
themselves  to  purchase  their  entire  stock 
of  wall  paper,  nominally  either  from  plain- 


tiff or  from  said  oorporationB  or  firma,  at 
prieet  fixed  in  said  'Exhibit  1,'  and  that 
they  should  only  sell  at  prices  fixed  in  the 
schedules  attached  to  said  'Exhibit  1,'  un- 
der the  penalty,  which  the  combination  of 
all  of  said  corporations  and  firms  enabled 
them  to  enforoe,  that  such  jobbers  or  whole- 
salers, in  case  of  refusal  to  accede  to  the 
terms  so  imposed,  or  in  case  of  violation 
thereof,  should  be  unable  to  buy  wall  paper; 
should  be  driven  out  of  business,  and  should 
sacrifice  the  good  will  and  capital  therein 
invested. 
•  ••••• 

"In  the  further  carrying  out  of  said  pur- 
pose, said  plaintiff  and  other  persons,  nat- 
ural or  artificial,  engaged  in  the  manufac- 
ture and  sale  of  wall  paper  in  different 
states  of  the  Union,  and  in  trade  and  com- 
merce between  the  several  states  and  foreign 
countries,  whose  names  and  locations  these 
defendants  are  unable  to  state,  entered  into 
contracts  substantially  similar  to  'Exhibit 
1,'  except  that,  instead  of  such  persons  pledg- 
ing stock  in  plaintiff  as  security  for  the 
performance,  by  them,  of  the  stipulations 
of  said  contract,  they  gave  other  security, 
the  nature  of  which  these  defendants  are 
unable  to  state,  and  which  such  other  per- 
sons assume  obligations,  and  gave  to  said 
plaintiff  rights  and  powers,  and  said  plain- 
tiff  exercised,  as  to  them,  such  rights  and  « 
powers,  as  were  created  by  said*instrument  ? 
'Exhibit  1,'  and  were  exercised  by  plaintiff 
and  its  officers  and  directors  in  relation  to 
the  persons,  natural  or  artificial,  who  were 
theretofore  members  of  such  combination 
and  trust. 

"In  the  further  carrying  out  of  said 
scheme  to  stifie  competition;  to  restrain 
commerce  between  the  states  and  territories 
of  the  United  States  and  with  foreign  coun- 
tries; to  unduly  and  unreasonably  enhance 
prices, — ^it  was  further  agreed  between  the 
members  of  said  combination  and  trust  that 
the  so-called  directors  of  plaintiff,  being 
really  a  committee  appointed,  as  aforesaid, 
by  said  the  members  of  said  trust  or  com- 
bination, should  arbitrarily  classify  the 
wholesale  dealers  of  wall  paper  in  the  Unit- 
ed States  and  territories  thereof,  into  two 
(2)  classes;  namely,  jobbers  and  'road'  or 
'quantity  buyers;'  that  they  should  further 
arbitrarily  classify  the  jobbers  into  'first 
class,'  and  'second  class'  and  'third  class' 
jobbers;  that  they  should  further  arbitrarily 
classify  the  other  wholesalers  into  'road'  or 
'quantity  buyer/  and  'special  buyers;'  that, 
being  thus  classified,  they  should  all  be  com- 
pelled to  sign  written  agreements,  nominal- 
ly with  said  company,  really  with  said  mem- 
bers of  said  combination  or  trust,  obligating 
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them  to  buy  their  entire  stoek  of  merehan- 

diae  from  said  company. 
^      "A  copy  of  said  agreement,  bo  to  be  signed 
^  by  said  jobbers,  is  attached  hereto,  marked 

•  'Exhibit  2'  [which  is  in  marginf]  aad*made 
part  thereof,  the  same  being  printed  forms 
with  blanks  for  names,  dates,  and  amounts 
of  purchases. 

"To  conceal  the  fact  that  it  was  an  agree- 
ment to  purchase  from  no  one  but  said 
company,  and  the  members  of  said  combi- 
nation and  trust,  the  amount  of  purchases 
made  by  the  buyer  in  the  previous  year, 
^from  all  the  members  of  said  combination 
2  or  trust,  being  the  entire  amount  of  pur- 

•  chases  made  by  such*buyer  during  the  pre- 
ceding year,  was  ascertained,  and  an  amount 
at  least  double  thereof,  being  an  amount 
supposed  to  be,  and  which  was  in  fact,  more 
than,  by  any  possibility,  could  be  needed  by 
such  buyer,  was  inserted  in  said  blank  as 
the  amoimt  to  be  purchased  by  such  buyer 
from  the  company. 


''By  said  agreement,  the  prices  to  be  paid 
by  the  jobber  were  fixed  aoeording  to  the 
class  in  which  he  was  arbitrarily  placed,  at 
prices  enumerated  in  schedules  B,  attached 
to  said  'Exhibit  1,'  and  the  prices  at  which, 
alone,  said  jobber  could  sell,  were  fixed  as 
shown  by  schedule  C,  attached  to  said  'Ex« 
hibit  1.' 

•  ••••• 

"Schedule  A,  attached  to  said  'Exhibit  2/ 
is  the  same,  so  far  as  relates  to  jobbers  of 
the  class  with  whom  the  agreement  is  made, 
as  the  corresponding  provisions  of  schedule 
B,  attached  to  said  'Exhibit  1'  and  schedule 
B,  attached  to  'Exhibit  2'  is  the  same  as 
schedule  C,  attached  to  'Exhibit  1.'  The 
members  of  said  combination  and  trust,  and 
said  plaintiff,  further  to  carry  out  said 
agreement,  compelled  all  other  wholesale  and 
quantity  buyers  to  sign  agreements  in  the^ 
form  attached  to  this  answer,  marked  "Ex- J 
hibit  3'  [which  is  in  the  marginf],  and*filed* 


tExhibit  2. 
An  agreement  made  this  —  day  of  - 


in  the  year  one  thousand  eight  hundred  and 
ninety-eight,  between  the  Continental  Wall 
Paper  Ck>mpany,  a  corporation  organized 
under  the  laws  of  the  state  of  New  York 
(hereinafter  called  the  company),  party  of 
the  first  part,  and ,  of  ■ 


(hereinaiter  called  the  jobber),  party  of  the 
second  part. 

In  consideration  of  the  sum  of  one  dollar, 
paid  by  the  jobber  unto  the  company  for 
granting  of  this  agreement,  the  receipt 
whereof  is  hereby  acknowledged,  and  other 
valuable  considerations,  it  is  agreed  between 
the  parties  hereto  as  follows: 

First.  That  the  company  will  sell,  subject 
to  such  credit  limitation  as  it  may  impose, 
and  the  jobber  will  purchase,  the  entire  re- 
quirements of  the  jobber  in  his  business  of 
selling  wall  paper  for  the  business  year  end- 
inff  July  Ist,  1899,  to  the  amount  of  a  gross 
value,  without  discounts,  of  » the  job- 

ber reserving  to  himself  the  right  to  pur- 
chase such  merchandise  as  he  may  need  in 
excess  of from  others. 

The  company  is  to  deliver  the  goods  with- 
out additional  charge  f.  o.  b.  at  New  York 
or  Philadelphia,  or  to  equalize  freif;hts  from 
the  places  at  which  it  makes  deliveries  to 
either  of  said  cities. 

Second.  The  jobber  shall  be  allowed  dis- 
counts at  the  rates  shown  in  the  accom- 
panying schedule,  marked  "A,"  which  is 
hereby  embodied  in  this  agreement  as  a  part 
thereof. 

The  terms  of  payment  to  be  as  follows: 
Four  months  from  the  date  of  invoice,  with 
discount  at  the  rate  of  1  per  cent  per  month 
for  anticipated  payment;  provided  settle- 
ment be  made  within  30  days  from  date  of 
shipment,  either  by  cash  or  note.  Invoices 
for  all  goods  shipped  between  October  15th 
and  March  1st  to  take  the  latter  date. 

Third.  Attached  hereto,  marked  "B,"  is  a 


schedule  of  the  road  prices  at  which  the 
company  sells  its  goods  for  the  term  em- 
braced in  this  contract  to  dealers  other  than 
jobbers,  and  also  a  statement  of  discounts 
allowed  to  such  customers  other  than  job- 
bers for  quantity  purchases,  together  with 
the  terms  of  credit  and  freight  allowance  to 
which  such  customers  are  entitled. 

It  is  an  essential  condition  of  this  agree- 
ment that  the  jobber  will  not,  directlv  or 
indirectly,  sell  or  offer  for  sale  any  of  the 
merchandise  purchased  from  the  company 
hereunder  at  lower  prices  or  upon  better  or 
more  favorable  terms  than  those  shown  in 
schedule  "B,"  the  intent  hereof  being  to  as- 
sure the  company  against  the  use  by  the 
jobbers  of  this  agreement  to  undersell  the 
company. 

The  prompt  performance  by  the  jobber  of 
the  provisions  of  this  agreement  as  to  pay- 
ment and  otherwise  is  a  condition  precedent 
to  exacting  the  continuous  performance  of 
said  agreement  bv  the  company. 

In  witness  whereof  the  company  has 
caused  this  instrument  to  be  executed,  and 
the  jobber  has  hereunto  set  his  hand^  the 
day  and  year  first  above  written. 

tExhibit  8. 

In  consideration  of  your  having  sold  us 
wall  paper,  etc.,  at  list  prices  and  at  quan- 
tity discounts  as  per  following  schedule:  * 

Per  ct.  Per  ct 

Up  to  5§c.  inc. .  .600  rolls,   5    1200  rolls,  10 

6c.  to  9c.  inc 300  rolls,    71    600  rolls,  12) 

10c.  to  15c.  inc.  .200  rolls,  10      400 rolls,  15 
16c.  and  up 100  rolls,  10      200  rolls,  15 

Discount  on  borders  and  ceiling  papers 
follow  the  discounts  on  the  hangings  they 
match. 

Plain  ingrains. 

Varnish  tiles,  200  rolls  or  more,  10  per 
cent. 

Ingrain  borders,  26  rolls  of  a  kind,  10  par 
cent 
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herewith;  the  same  being  a  printed  form 
with  blanks  for  signatures,  and  having  at- 
tached thereto  the  prices  shown  in  schedule 
C,  attached  to  'Exhibit  1/  which  are  the 
list  prices  referred  to  in  said  agreement. 

"All  said  agreements,  'Exhibits  1,  2,  and 
8'  were  drawn  for  the  purpose,  and  with 
the  intent,  of  disguising  the  real  nature  of 
the  transaction  and  the  real  purpose,  as 
herein  set  forth. 

"In  further  carrying  out  said  combina- 
tion, and  with  said  purpose  and  intent, 
agreements  were  made  by  plaintiff  and  the 
members  of  said  combination  and  trust,  and 
persons,  natural  and  artificial,  in  the  Do- 
minion of  Canada,  by  which  each  agreed  not 
to  compete  with  the  other,  nor  cut  prices, 
the  Americans  in  Canada,  the  Canadians  in 
the  United  States. 

"On,  before,  and  after  said  1st  day  of 
July,  ▲.  D.  1898,  this  defendant  had  a  large 
and  profitable  business  of  long  standing, 
possessing  a  valuable  good  will,  and  in  which 
they  had  a  large  capital  invested,  being 
what  is  generally  called  the  business  of  a 
jobber  or  wholesaler  of  wall  paper  in  the 
state  of  Ohio  and  throughout  the  states  and 
territories  of  the  United  States. 

"The  defendant  and  all  other  persons  en- 
gaged in  the  wholesale  wall  paper  business, 
at  the  beginning  of  each  season,  which  com- 
menced in  September  and  closed  the  first  of 
July,  following,  according  to  the  custom  of 
the  trade,  bought  from  the  various  persons 
engaged  in  the  manufacture  and  sale  of  wall 
paper  in  the  United  States,  being  the  per- 
9on8,  members  of  said  combination  and  mo- 
nopoly, their  stock  of  wall  paper  to  be  sold 
by  them  during  the  ensuing  year,  such  stock 
to  be  manufactured  for  them  from  samples 
submitted  at  the  beginning  of  said  season,  in 
wholesale  lots,  and  those  for  defendant  to  be 
shipped  to  Cincinnati,  Ohio,  and  there  resold 
Q  by  defendant,  from  time  to  time,  to  retail 
g  dealers  throughout  the  states  of  Ohio,  Een- 
•  tucky,* Indiana,  Illinois,  and  other  states 
and  territories  of  the  United  States. 

"At  said  time  said  members  of  said  com- 
bination and  trust  having,  by  the  agree- 
ments and  acts  aforesaid,  obtained  the  con- 
trol of  the  wall  paper  trade  throughout  the 

Ingrain  borders,  50  rolls  or  over,  16  per 
sent. 

We  hereby  agree  not  to  sell  any  of  such 
goods  to  others  on  terms  better  or  more  fa- 
vorable than  those  specified  in  the  above 
schedule  nor  lower  than  said  list  prices,  and 
onr  faithful  performance  of  this  agreement 
is  a  condition  precedent  to  the  filing  of  our 
order. 

The  intent  hereof  is  to  protect  you  fully 
against  being  undersold  by  us  among  cus- 
tomers to  whom  you  do  allow  quanti^  dis- 
eonnts. 


United  States,  at  once  greatly  advanced  th« 
price  of  said  wall  paper,  and  threatened  de- 
fendant that,  unless  it  signed  said  agree- 
ment, 'Exhibit  2,'  no  wall  paper  would  be 
sold  to  it;  that  said  combination  would 
make  it  impossible  for  it  to  buy  wall  paper, 
or  to  continue  its  business,  and  would  drive 
it  out  of  its  said  business,  and  compel  it  to 
sacrifice  the  good  will  owned  by  it  as  afore- 
said, and  the  capital  invested  by  it  in  said 
business. 

"Said  combination  or  trust  then,  and  from 
that  time  thereafter,  until  the  first  day  of 
July,  A.  D.  1900,  had  the  power,  by  means 
of  said  combination  and  said  agreements, 
and  the  will,  to  carry  out  its  said  threats, 
and  deprive  these  defendants  or  any  person, 
firm,  or  corporation  engaged  in  the  business 
of  selling  wall  paper  in  the  United  States, 
of  the  power  to  obtain  wall  paper  for  its 
or  their  trade,  and  the  will  and  the  power 
to  drive  out  of  business  any  person,  firm, 
or  corporation  engaged  in  the  business  of 
selling  wall  paper;  deprive  them  of  their 
good  will,  and  compel  them  to  sacrifice  the 
capital  invested  in  the  business. 

"In  like  manner,  by  the  same  means,  all 
other  jobbers  and  wholesalers  of  wall  paper 
in  the  United  States,  and  all  persons  en- 
gaged in  commerce  in  the  wall  paper  trade 
between  the  several  states  of  the  Union  and 
foreign  countries,  were  compelled  to,  and 
did,  sign  the  agreements  attached  to  this  an- 
swer, as  'Exhibits  2  and  3.' 

"The  immediate,  intended,  and  direct  ef- 
fect of  the  said  combination  and  agreements 
was  the  stifling  of  competition  between  said 
manufacturers  and  vendors  of  wall  paper, 
and    between   the   jobbers   and  wholesalers 
thereof,  and  to  unduly  enhance  the  price  of 
wall  paper,  making  it  one  half  more  than 
the  price  which  it  would  be  had  the  same^ 
been  left  to  free  and  unrestrained  competi-  J{ 
tion;  to  compel  said  jobbers  and*wholesalers  * 
to  pay  such  unduly  enhanced  and  unrea- 
sonable price  to  plaintiff  and  to  members 
of  said  combination,  and  to  exact  from  oth- 
ers an  unduly  enhanced  price. 

"After  the  making  of  said  agreements,  as 
before,  the  members  of  such  combination 
solicited  and  received  orders  from  this  de- 
fendant, and  all  other  wholesalers;  filled 
their  orders;  charged  the  prices  fixed  in 
said  schedules  attached  to  said  'Exhibit  1,' 
and  directed  that  payment  for  such  mer- 
chandise should  be  made  by  the  jobbers  to 
said  plaintiff  combination  for  said  several 
members  of  said  combination  and  trust,  to 
be  divided  in  the  manner  aforesaid.  Said 
combination  contrived,  intended,  and  did 
prevent  free  and  unrestrained  competition 
between  the  producers  and  between  the  pur- 
chasers of  wall  paper,  and  between  the  job- 
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ben  and  wholesalers  of  wall  paper  through- 
ont  the  United  Stotes. 

"Defendant  avers  that  said  plaintiff  and 
the  members  of  said  combination  as  afore- 
said, being  more  than  two  persons,  firms, 
eorporations,  partnerships,  and  associations, 
combined  capital  and  skill  for  each  and  all 
of  the  following  purposes,  to  wit:  To  create 
restrictions  in  trade  and  commerce;  to  carry 
out  restrictions  in  trade  and  commerce;  to 
limit  the  product  of  wall  paper;  to  reduce 
the  production  of  wall  paper;  to  increase  the 
price  of  wall  paper;  to  prevent  competition 
in  the  manufacturing  and  making  of  wall 
paper;  to  prevent  competition  in  the  sale 
of  wall  paper;  to  prevent  competition  in 
the  purchase  of  wall  paper;  to  fix  a  stand- 
ard or  figure  whereby  its  price  to  the  public 
or  consumer  should  be  controlled  and  es- 
tablished as  to  an  article  or  commodity  of 
merchandise,  to  wit:  wall  paper  intended 
for  sale,  use,  and  consumption  in  the  states 
of  Ohio,  Indiana,  Kentucky,  and  Illinois; 
to  make  and  enter  into  contracts,  obliga- 
tions, and  agreements  by  which  they  bound 
themselves  not  to  sell  or  dispose  of  wall 
paper  below  a  common  standard  figure  or 
fixed  value;  to  carry  out  contracts,  obliga- 
tions, and  agreements  by  which  they  bound 
themselves  not  to  sell  or  dispose  of  wall  paper 
below  a  common  standard  figure  or  fixed 
S  value;  to  make  and  enter  into  contracts,  obli- 
^  gationsland  agreements  by  which  they  agreed 
to  keep  the  price  of  wall  paper  at  a  fixed 
or  graduated  figure;  to  carry  out  contracts, 
obligations,  and  agreements  by  which  they 
agreed  to  keep  the  price  of  wall  paper  at  a 
fixed  or  graduated  figure;  to  make  and  enter 
into  contracts,  obligations,  and  agreements 
by  which  they  established  and  settled  the 
price  of  wall  paper  between  themselves  and 
between  themselves  and  others,  so  as  to  both 
directly  and  indirectly  preclude  a  free  and 
unrestricted  competition  among  themselves, 
and  among  themselves  and  purchasers,  and 
among  purchasers  in  the  sale  of  wall  paper; 
to  carry  out  contracts,  obligations,  and 
agreements  by  which  they  established  and 
4MttIed  the  price  of  wall  paper  between  them- 
selves and  themselves  and  others,  so  as  to 
both  directly  and  indirectly  preclude  a  free 
and  unrestricted  competition  both  between 
themselves  and  between  themselves  and  pur- 
-chasers,  and  between  purchasers  in  the  sale 
of  wall  paper;  to  make  and  enter  into  con- 
tracts, obligations,  and  agreements  by  which 
they  agreed  to  pool,  combine,  and  both  di- 
rectly and  indirectly  unite  the  interests  they 
bad  connected  with  the  sale  of  wall  paper 
so  that  its  price  might  be  affected;  to  carry 
out  contracts,  obligations,  and  agreements 
by  which  they  agreed  to  pool,  combine,  and 
both  directly  and  indirectly  unite  the  in- 
BowiE  Gov.Reg.— 15 


terests  that  they  had  connected  with  the 
sale  of  wall  paper  so  that  its  price  might 
be  affected. 

''Said  contracts  and  agreements  were  eaeh 
and  all  combinations  and  conspiracies  in  re- 
straint of  trade  and  commerce  among  the 
several  states  and  with  foreign  nations,  and 
had  the  intent  and  effect  of  restraining  trade 
and  commerce  between  the  several  states 
and  with  foreign  nations,  and  were  an  at- 
tempt, by  combinations  and  conspiracy,  be- 
tween the  members  of  said  combination  and 
trust,  to  monopolize  the  trade  and  com- 
merce in  wall  paper  among  the  several 
states  and  with  foreign  nations,  and,  by 
said  contracts,  and  the  acts  done  by  mem* 
hers  thereof,  and  by  said  plaintiff  under 
and  in  pursuance  thereof,  said  plaintiff  and 
the  said  members  of  said  combination  or 
trust  did  monopolise  and  attempt  to  mo]iop»>  ^ 
liae  the  trade  and*commerce  in  wall  paper? 
among  the  several  states  and  with  foreign 
nations. 

"In  further  carrying  out  of  said  scheme 
and  combination  the  members  thereof  deliv- 
ered to  this  defenlant,  in  the  year  from 
September,  ▲.  D.  1898,  to  September,  a.  d. 
1890,  wall  paper  for  which  this  defendant 
paid  to  said  plaintiff,  for  and  per  direo- 
tion  of  the  members  of  said  combination, 
the  sum  of  one  hundred  and  forty-four  thou- 
sand, eight  hundred  and  fifty-four  dollars 
and  fourteen  cents  ($144,854.14). 

"These  defendants  aver  that  the  prices 
charged  in  said  Exhibit  attached  to  said 
amended  petition  [which  are  itemized  ac- 
counts, showing  each  article  and  the  price 
therefor  alleged  to  have  been  sold  and  de- 
livered to  the  defendant]  are  the  prices  fiwed 
and  determined  in  pursuance  of  and  hy  the 
combination  or  trust  agreement,  as  above  set 
forth,  and  are  unreasonable,  unjust,  and  esp- 
oessive^  and  at  least  one  half  more  than 
they  would  otherwise  have  been.  In  trans^ 
acting  all  business  aforesaid,  at  ail  said 
times,  said  business  vxu  transacted  under 
and  in  pursuance  of  said  combination  or 
trust  agreement,  and  for  the  purposes,  and 
each  of  them,  above  specified,  and  not  other* 
wise, 

"The  allegations  in  said  plaintiff's  peti- 
tion set  forth  as  a  suit  on  account  are  an 
attempt  to  enforce,  carry  out,  and  recover 
upon  and  by  virtue  of  said  unlawful  com- 
bination, aforesaid,  the  prices  fixed  by  such 
combination,  and  the  prices  therein  sought 
to  be  recovered  for  said  merchandise  are 
unreasonable,  eacessive,  and  above  the  fair 
market  price  of  such  merchandise  by  more 
than  the  amount  so  sought  to  be  recovered* 

"Each  and  all  of  the  provisions  of  said 
contract  and  agreement  between  said  mem- 
bers of  said  combination  and  each  other: 


1908. 


(X)NTINBNTAL  W.  P.  00.  ▼.  LOUIS  VOIGHT  ft  SONS  CO. 


280 


between  said  so-called  Tendon  and  said 
plaintiff;  between  said  members  of  said 
combination  and  said  plaintiff  and  the  so- 
called  jobbers;  between  the  members  of  said 
combination  and  trust  and  said  plaintiff  and 
the  so-called  'road'  or  'quantity  buyers/— 
are  each  and  all  contrary  to  the  provisions 
of  the  statutes  of  the  state  of  New  York, 
V  where  said  plaintiff  was  organized;  con- 
S  trary  to  the  provisions  of  the  laws  of  the 
*  state  of  Ohio,  where  the  merchandise  was 
delivered;  contrary  to  the  laws  of  the  sev- 
eral states  where  each  of  the  members  of 
said  combinations  did  business;  contrary  to 
the  laws  of  the  United  States;  and  made 
criminal  by  the  laws  of  each  of  said  several 
states  and  by  the  laws  of  the  United  States; 
and  each  and  all  of  said  agreements  afore- 
said are  contrary  to  public  policy,  and  in 
violation  of  the  rights  of  the  defendant,  and 
injurious  to  the  interests  of  the  consumer 
and  of  the  public." 

Messrs.  Lonis  Marshall  and  Joseph  Wil- 
by  for  petitioner. 

Messrs.  Orris  P.  Cobb  and  Morlson  R. 
Waite  for  respondent 

Mr.  Justice  Harlan  (after  making  the 
above  statement)  delivered  the  opinion  of 
the  court: 

The  anti-trust  act  of  1890  declares  illegal 
every  contract,  combination  in  the  form  of 
a  trust  or  otherwise,  or  conspiracy,  in  re- 
straint of  trade  or  commerce  among  the  sev- 
eral states  or  with  foreign  nations,  and  also 
declares  it  to  be  a  misdemeanor,  punisha- 
ble by  fine  or  imprisonment,  or  both,  for 
anyone  to  make  any  such  contract  or  to 
engage  in  any  such  combination  or  oonspir- 
acy.  $  1.  It  is  also  made  a  misdemeanor, 
punishable  by  fine  or  imprisonment,  or  both, 
for  anyone  to  monopolize  or  attempt  to  mo- 
nopolize, or  combine  or  conspire  with  any 
other  person  or  persons  to  monopolize,  any 
part  of  the  trade  or  commerce  among  the 
several  states  or  with  foreign  nations.  $  2. 
Similar  provisions  were  made  in  reference 
to  contracts,  combinations  in  the  form  of 
trust  or  otherwise,  or  conspiracies.,  in  re- 
straint of  trade  or  commerce  in  any  terri* 
tory  of  the  United  States  or  of  the  District 
of  Columbia,  or  between  any  such  territory 
or  another,  or  between  any  such  territory  or 
territories  and  any  state  or  states  or  the 
District  of  Columbia  or  with  foreign  na- 
tions, or  between  the  District  of  Columbia 
and  any  state  or  states  or  foreign  nations. 
I  3.  The  act  further  provided  that  any  per- 
son injured  in  his  business  or  property  by 
any  other  person  or  corporation  by  reason 
<if  anything  forbidden  or  declared  to  be  un- 
lawful may  sue  therefor  in  the  circuit  court 
of  the  United  States  in  the  district  where 
29  S.  C— 19. 


the  defendant  resides  or  is  found,  without  ^ 
regard  to  the  amount *in  controversy,  and* 
recover  threefold  the  damages  sustained  by 
him.    I  3.    26  Stat,  at  L.  209,  chap.  647,  U. 
a  Comp.  Stat.  1901,  p.  3200. 

The  defendant  contends  that,  under  the 
facts  admitted  by  the  demurrer,  it  must  be 
taken  that  the  Continental  Wall  Paper  Com- 
pany is  the  representative  in  this  suit  of 
a  combination  or  trust  formed  for  the  pur- 
pose of  restraining  and  monopolizing  trade 
and  commerce  among  the  several  states  in 
the  manufacturing,  buying,  selling,  and  deal- 
ing in  wall  paper;  that  this  combination 
has  the  direct  effect  to  accomplish  that  pur- 
pose; that  the  defendant,  engaged  in  buying 
and  selling  wall  paper  in  Ohio  and  other 
states,  was  compelled  to  become  a  party  to 
the  illegal  combination  or  go  out  of  busi- 
ness; that  the  account  in  suit  was  made  up, 
as  to  prices  and  terms  of  sale,  not  upon 
the  basis  of  an  independent,  collateral  con- 
tract for  goods  sold  and  delivered,  but  with 
direct  reference  to,  in  conformity  with,  and 
for  the  object  of  enforcing,  the  agreements 
that  constituted,  or  out  of  which  came,  the 
illegal  combination  whose  business  is  car- 
ried on  under  the  name  of  the  Continental 
Wall  Paper  Company;  that  a  judgment 
against  the  defendant  upon  the  account  in 
suit  will,  in  effect,  legally  and  practically 
aid  the  combination  to  reap  the  fruits  of 
agreements  that  were  illegal  under  the  acts 
of  Congress,  and  the  making  of  which  was 
declared  by  that  act  a  crime;  consequently, 
that  the  petition,  upon  the  facts  admitted, 
was  properly  dismissed. 

That  the  combination  represented  by  the 
plaintiff  company  is  within  the  prohibitions 
of  the  above  act  of  Congress  is  clear  from 
the  facts  admitted  by  the  demurrer.  We  as- 
sume, therefore,  without  discussion — ^for  dis- 
cussion is  unnecessary — ^that  there  is  a  com- 
bination, of  which  the  Continental  Wall 
Paper  Company  is  the  representative,  and 
that,  in  violation  of  that  act,  such  combi- 
nation was  formed  with  the  intent,  and  will 
have  the  effect,  directly  to  restrain  as  well 
as  monopolize  trade  and  commerce  among 
the  several  states  and  with  foreign  nations 
as  involved  in  the  manufacture,  sale,  and 
transportation  of  wall  paper  among  the  sev- 
eral states  and  with  foreign  nations.  This® 
part  of  the  case  is  forcibly  presented  by  the  JJ 
^circuit  court  of  appeals,  which,  in  its  opin-  * 
ion,  delivered  by  Judge  Lurton,  well  said: 
"The  conspiring  mills  were  situated  in  many 
states.  The  consumers  [of  wall  paper]  em- 
braced the  whole  citizenship  of  the  United 
States.  The  jobbers  and  wholesalers,  who 
were  to  be  coerced  into  contracts  to  buy 
their  entire  demands  from  the  Continental 
Wall  Paper  Company  or  be  driven  out  of 
business,  were  in  every  state.    Before  the 
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combination  each  of  the  eombining  eom- 
jMUtiee  was  engaged  in  both  state  and  inter- 
state commerce.  The  freedom  of  each,  with 
respect  to  prices  and  terms,  was  restrained 
by  the  agreement,  and  interstate  commerce 
directly  affected  thereby,  as  well  as  by  the 
enhancement  of  prices  which  resulted.  A 
more  complete  monopoly  in  an  article  of 
universal  use  has  probably  never  been 
brought  about.  It  may  be  that  the  wit  of 
man  may  yet  devise  a  more  complete  scheme 
to  accomplish  the  stifling  of  competition. 
But  none  of  the  shifts  resorted  to  for  sup- 
pressing freedom  of  commerce  and  securing 
undue  prices,  shown  by  the  reported  cases, 
is  half  so  complete  in  its  details.  None  of 
the  schemes  with  which  this  may  be  com- 
pared is  more  certain  in  results,  more  wide- 
spread in  its  operation,  and  more  evil  in  its 
purposes.  It  must  fall  within  the  defini- 
tion of  a  'restraint  of  trade,'  whether  we 
confine  ourselves  to  the  common-law  inter- 
pretation of  that  term,  or  apply  that  given 
to  the  term  as  used  in  the  Federal  act." 
78  C.  C.  A.  667,  676,  148  Fed.  939,  947. 

But  it  is  contended  that  however  illegal 
the  combination  represented  by  the  plain- 
tiff may  be,  and  whatever  may  be  the  effect 
of  a  judgment  against  the  defendant,  the 
plaintiff  company  is  entitled  to  a  judgment 
under  the  principles  announced  in  Connolly 
V.  Union  Sewer  Pipe  Co.  184  U.  S.  540,  646, 
46  L.  ed.  679,  684,  22  Sup.  Ct.  Rep.  431.  Let 
us  see  what  that  case  was  and  whether  it 
may  not  be  distinguished  from  the  one  now 
before  us. 

The  Union  Sewer  Pipe  Company,  a  cor- 
poration of  Ohio,  doing  bTisiness  in  Illinois, 
brought  suit  against  Connolly,  a  citizen  of 
niinois,  upon  promissory  notes  given  in  Il- 
linois on  account  of  the  purchase  by  the 
N  defendant  from  that  company,  under  con- 
eJ  tracts  made  in  that  state,  of  sewer  pipe 
*  known  as*Akron  pipe.  It  also  brought  suit 
against  one  Dee,  a  citizen  of  Illinois,  upon 
an  open  account  for  the  value  of  similar 
sewer  pipe  sold  to  him  under  a  written 
contract,  also  made  in  that  state.  In  each 
case  the  defendant  disputed  his  liability  for 
the  value  of  the  goods  obtained  from  the 
Sewer  Pipe  Company  upon  the  ground  that, 
at  the  time  of  their  respective  purchases, 
that  company  was  in  a  combination  with 
certain  firms,  corporations,  and  companies 
engaged  in  the  manufacture  of  Akron  pipe, 
which  combination,  it  was  alleged,  was  in 
illegal  rstraint  of  trade,  and  forbidden  by 
the  principles  of  the  common  law,  as  rec- 
ognized and  enforced  both  in  Ohio  and  Illi- 
nois. The  defense  was  also  made  that  the 
Sewer  Pipe  Company  was  a  combination 
doing  business  throughout  the  United  States 
and  between  Ohio  and  Illinois,  in  the  form 
of  a  trust,  in  restraint  of  trade  and  com- 


merce among  the  several  states,  contrary 
not  only  to  the  anti-trust  act  of  Congress 
of  July  2d,  1890,  chap.  647,  but  contrary  to 
the  Illinois  anti-trust  statute  of  January 
1st,  1893,  forbidding,  under  penalties,  the 
combination  of  capital,  skill,  or  acts  for  cer- 
tain specified  purposes.  26  Stat,  at  L.  209, 
U.  S.  Comp.  Stat.  1901,  p.  8200.  111.  Laws 
1893,  p.  182;  Hurd's  Rev.  Stat  (IlL)  1899, 
p.  618,  title  "Criminal  Code." 

The  defense  based  upon  the  principles  of  the 
common  law  was  overruled  in  the  Connol- 
ly Case,  the  court  saying:  "Assuming,  as  de- 
fendants contend,  that  the  alleged  combina- 
tion was  illegal  if  tested  by  the  principles 
of  the  common  law,  still  it  would  not  follow 
that  they  could,  at  common  law,  refuse  to 
pay  for  pipe  bought  by  them  under  special 
contracts  with  the  plaintiff.  The  illegality 
of  such  combination  did  not  prevent  the 
plaintiff  corporation  from  selling  pipe  that 
it  obtained  from  its  constituent  companies, 
or  either  of  them.  It  could  pass  a  title  by 
a  sale  to  anyone  desiring  to  buy,  and  the 
buyer  could  not  justify  a  refusal  to  pay  for 
what  he  bought  and  received  by  proving  that 
the  seller  had  previously,  in  the  prosecution 
of  its  business,  entered  into  an  illegal  com- 
bination with  others  in  reference,  generally, 
to  the  sale  of  Akron  pipe."  Again,  after  re-  ^ 
ferring  to  several  cases  establishing  the  § 
general 'principle  that  a  court  will  not  lend  • 
assistance  to  carry  out  the  terms  of  an  il- 
legal contract,  and  that  one  purchasing  and 
receiving  goods  under  a  contract,  expressed 
or  implied,  to  pay  for  them,  cannot  refuse 
to  pay  simply  because  of  the  ill^;al  charac- 
ter of  his  vendor,  the  court  proceeded:  *1b 
the  present  [Connolly]  case  other  considera- 
tions must  control.  This  is  not  an  action 
to  enforce  or  which  involves  the  enforce- 
ment of  the  alleged  arrangement  or  com- 
bination between  the  plaintiff  corporation 
and  other  corporations,  firms,  and  companies 
in  relation  to  the  sale  of  Akron  pipe.  As 
already  suggested,  the  plaintiff,  even  if  part 
of  a  combination  illegal  at  common  law, 
was  not,  for  that  reason,  forbidden  to  sell 
property  it  acquired  or  held  for  sale.  The 
purchases  by  the  defendants  had  no  neces- 
sary or  direct  connection  with  the  alleged 
illegal  combination;  for  the  contracts  be- 
tween the  defendants  and  the  plaintiff  could 
have  been  proven  without  any  reference  to 
the  arrangement  whereby  the  latter  became 
an  illegal  combination.  If,  according  to  the 
principles  of  the  common  law,  the  Union 
Sewer  Pipe  Company  could  not  have  sold 
or  passed  title  to  any  pipe  It  received  and 
held  for  sale,  because  of  an  illegal  arrange- 
ment previously  made  with  other  corpora* 
tions,  firms,  or  companies,  a  different  ques- 
tion would  be  presented.  But  we  are  awaro 
of  no  decision  to  the  effect  that  a  sale  ainil* 
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lar  to  that  made  by  the  present  plaintiff  to 
the  defendants  respeetivelj  would,  in  itself, 
be  illegal  or  void  under  the  principles  of 
the  common  law.  The  contracts  between  the 
plaintiff  and  the  respectlTe  defendants  were, 
in  every  sense,  collateral  to  the  alleged 
agreement  between  the  plaintiff  and  the 
other  corporations,  firms,  or  associations 
whereby  an  illegal  combination  was  formed 
for  the  sale  of  sewer  pipe." 

Turning  to  the  defense  based  on  the  anti- 
trust act  of  Congress,  the  court  in  the  Con- 
nolly Case  said:  "Much  of  what  has  just 
been  said  in  reference  to  the  first  special 
defense  based  on  the  common  law  is  appli- 
cable to  this  part  of  the  case.  If  the  contract 
^  between  the  plaintiff  corporation  and  the 
g  other  named  corporations,  persons,  and  com- 
•  panics,  or  the*combination  thereby  formed, 
was  illegal  under  the  act  of  Congress,  then 
all  those,  whether  persons,  corporations, 
or  associations,  directly  connected  therewith, 
became  subject  to  the  penalties  prescribed 
by  Congress.  But  the  act  does  not  declare 
illegal  or  void  any  sale  made  by  such  com- 
bination, or  by  its  agents,  of  property  it 
acquired  or  which  came  into  its  possession 
for  the  purpose  of  being  sold,— such  prep- 
ay not  being,  at  the  time,  in  the  course  of 
transportation  from  one  state  to  another  or 
to  a  foreign  country.  The  buyer  could  not 
refuse  to  comply  with  his  contract  of  pur- 
chase upon  the  ground  that  the  seller  was 
an  illegal  combination  which  might  be  re- 
strained or  suppressed  in  the  mode  prescribed 
by  the  act  of  Congress;  for  Congress  did 
not  declare  that  a  combination  illegally 
formed  under  the  act  of  1800  should  not, 
in  the  conduct  of  its  business,  become  the 
owner  of  property  which  it  might  sell  to 
whomsoever  wished  to  buy  it.  So  that  there 
is  no  necessary  legal  connection  here  be- 
tween the  sale  of  pipe  to  the  defendants  by 
the  plaintiff  corporation  and  the  alleged  ar- 
rangement made  by  it  with  other  corpora- 
tions, companies,  and  firms.  The  contracts 
under  which  the  pipe  in  question  was  sold 
were,  as  already  said,  collateral  to  the  ar- 
rangement for  the  combination  referred  to, 
and  this  is  not  an  action  to  enforce  the 
terms  of  such  arrangement.  That  combina- 
tion may  have  been  illegal,  and  yet  the  sale 
to  the  defendants  was  valid."  Further:  "Nor 
can  the  defendants  refuse  to  pay  for  what 
they  bought  upon  the  ground  that  the  7th 
section  of  the  Sherman  act  gives  the  right  to 
any  person  'injured  in  his  business  or  prop- 
erty by  any  other  person  or  corporation  by 
reason  of  anything  forbidden  or  declared  to 
be  unlawful'  by  the  act,  to  sue  and  recover 
treble  the  damage  sustained  by  him.  We 
shall  not  now  attempt  to  declare  the  full 
scope  and  meaning  of  that  section  of  the  act 
of  Congress.    It  is  sufficient  to  say  that  the 


action  which  it  authorises  must  be  a  direot 
one,  and  the  damages  claimed  cannot  be  set 
off  in  these  actions  based  upon  special  eon- 
tracts  for  the  sale  of  pipe  that  have  no  direot  9 
connection  with  the  alleged  arrangement  or  § 
combination  between  the  plaintiff  and*other  * 
corporations,  firms,    or    companies.      Such 
damages  cannot  be  said,  as  matter  of  law, 
to  have  directly  grown  out  of  that  arrange- 
ment or  combination,  and  are,  besides,  un- 
liquidated.    Besides,  it  is  well  settled  in 
Illinois  that  'unliquidated  damages  arising 
out  of  covenants,  contracts,  or  torts  discon- 
nected with  plaintiff's  claim  cannot  be  set  off 
under  the  statute.'" 

We  need  not  here  refer  to  that  part  of 
the  Connolly  Case  relating  to  the  defense 
based  on  the  anti-trust  act  of  Illinois;  for 
the  oourt  adjudged  that  act  to  be  void  be* 
cause  of  a  certain  provision  in  it  which,  con- 
trary to  the  Constitution  of  the  United 
States,  denied  the  equal  protection  of  the 
laws  to  all  persons  within  the  jurisdiction 
of  the  state,  except  a  named  favored  class. 

The  present  case  is  plainly  distinguishable 
from  the  Connolly  Case.  In  that  case  the 
defendant,  who  sought  to  avoid  payment  for 
the  goods  purchased  by  him  under  contract, 
had  no  connection  with  the  general  business 
or  operations  of  the  alleged  illegal  cor- 
poration that  sold  the  goods.  He  hsd  noth- 
ing whatever  to  do  with  the  formation  of 
that  corporation,  and  could  not  participate 
in  the  profits  of  its  business.  His  contract 
was  to  take  certain  goods  at  an  agreed  price, 
nothing  more,  and  was  not  in  itself  illega], 
nor  part  of  nor  in  execution  of  any  gener- 
al plan  or  echeme  that  the  law  oond&nned. 
The  contract  of  purchase  was  wholly  col 
lateral  to  and  independent  of  the  agree- 
ment  under  which  the  combination  had  been 
previously  formed  by  others  in  Ohio.  It 
was  the  ease  simply  of  a  corporation  that 
dealt  with  an  entire  stranger  to  its  man- 
agement and  operations  and  sold  goods  that 
it  owned  to  one  who  wished  to  buy  them. 
In  short,  the  defense  in  the  Connolly  Case 
was  that  the  plaintiff  corporation,  although 
owning  the  pipe  in  question  and  having 
authority  to  sell  and  pass  title  to  the  prop- 
erty, was  precluded  by  reason  alone  of  its 
illegal  character  from  having  a  judgment 
against  the  purchaser.  We  held  that  that 
defense  could  not  be  sustained,  either  upon 
the  principles  of  the  common  law  or  under  h 
the  anti-trust  act  of  Congress.  ^ 

*The  case  now  before  us  is  an  entirely  dif-  * 
ferent  one.  The  Continental  Wall  Paper 
Company  seeks,  in  legal  effect,  the  aid  of  the 
court  to  enforce  a  contract  for  the  sale  and 
purchase  of  goods  which,  it  ie  admitted  by 
the  demurrer,  imm  in  fact  and  toaa  intended 
by  the  parties  to  be  bttsed  upon  agreemente 
that  were  and  are  eeeential  parte  of  an  V^ 
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legal  scheme.  We  state  the  matter  in  this 
way  because  the  plaintiff,  by  its  demurrer, 
admits,  for  the  purposes  of  this  case,  the 
truth  of  all  the  facts  alleged  in  the  tbird 
defense.  It  is  admitted  by  the  demurrer  to 
that  defense  that  the  account  sued  on  has 
been  made  up  in  execution  of  the  agree- 
mente  that  constituted  or  out  of  which 
came  the  illegal  combination  formed  for 
the  purpose  and  with  effect  of  both  restrain- 
ing and  monopolizing  trade  and  commerce 
among  the  several  states. 

The  present  suit  is  not  based  upon  an 
implied  contract  of  the  defendant  company 
to  pay  a  reasonable  price  for  goods  that  it 
purchased,  but  upon  agreements,  to  which 
both  the  plaintiff  and  the  defendant  were 
parties,  and  ptursuant  to  which  the  accounts 
sued  on  were  made  out,  and  which  had  for 
their  object,  and  which  it  is  admitted  had 
directly  the  effect,  to  accomplish  the  illegal 
ends  for  which  the  Ck>ntinental  Wall  Paper 
Company  was  organized.  If  judgment  be 
given  for  the  plaintiff  the  result,  beyond  all 
question,  will  be  to  give  the  aid  of  the 
court  in  making  effective  the  illegal  agree- 
ments that  constituted  the  forbidden  com- 
bination. These  considerations  make  it  evi- 
dent that  the  present  case  is  different  from 
the  Connolly  Case.  In  that  case  the  court 
regarded  the  record  as  presenting  tbe  ques- 
tion whether  a  voluntary  purchaser  of  goods 
at  stipulated  prices,  under  a  collateral,  in- 
dependent contract,  can  escape  an  obligation 
to  pay  for  them  upon  the  ground  merely 
that  the  seller,  which  owned  the  goods,  was 
an  illegal  combination  or  trust.  We  held 
that  he  could  not,  and  nothing  more  touch- 
ing that  question  was  decided  or  intended 
to  be  decided  in  the  Connolly  Case.  The 
question  here  is  whether  the  plaintiff  com- 
et pany  can  have  judgment  upon  an  account 
JJ  which,  it  is  admitted  by  demturer,  was  made 
*  up,  within  the  knowledge  of^both  seller  and 
buyer,  with  direct  reference  to  and  in  execu- 
tion of  certain  agreements  under  which  an 
illegal  combination,  represented  by  the 
seller,  was  organized.  Stated  shortly,  the 
present  case  is  this:  The  plaintiff  comes  in- 
to court  admitting  that  it  is  an  illegal  com- 
bination whose  operations  restrain  and  mo- 
nopolize commerce  and  trade  among  the 
states,  and  asks  a  judgment  that  will  give 
effect,  as  far  as  it  goes,  to  agreements  that 
constituted  that  combination,  and  by  means 
of  which  the  combination  proposes  to  ac- 
complish forbidden  ends.  We  hold  that  such 
a  judgment  cannot  be  granted  without  de- 
parting from  the  statutory  rule,  long  estab- 
lished in  the  jurisprudence  of  both  this 
country  and  England,  that  a  court  will  not 
lend  its  aid,  in  any  way,  to  a  party  seeking 
to  realize  the  fruits  of  an  agreement  that 
appears  to  be  tainted  with  illegality,  al- 


though the  result  of  applying  that  rule  may 
sometimes  be  to  shield  one  who  has  got 
something  for  which,  as  between  man  and 
man,  he  ought,  perhaps,  to  pay,  but  for 
whidi  he  is  unwilling  to  pay. 

In  such  cases  the  aid  of  the  court  Is  de- 
nied, not  for  the  benefit  of  the  defendant, 
but  because  public  policy  demands  that  it 
should  be  denied  without  regard  to  the  in- 
terests of  individual  parties.  It  is  of  no 
consequence  that  the  present  defendant 
company  had  knowledge  of  the  alleged  il- 
legal combination  and  its  plans,  or  was  di- 
rectly or  indirectly  a  party  thereto.  Its 
interests  must  be  put  out  of  view  altogether 
when  it  is  sought  to  have  the  assistance 
of  the  court  in  accomplishing  ends  forbidden 
by  the  law. 

In  Hanauer  v.  Doane,  12  Wall.  342,  849,  20 
L.  ed.  439,  441,  this  court  said:  "The  whole 
doctrine  of  avoiding  contracts  for  illegality 
and  immorality  is  foimded  on  public  policy. 
It  is  certainly  contrary  to  public  policy 
to  give  the  aid  of  the  courts  to  a  vendor 
who  knew  that  his  goods  were  purchased, 
or  to  a  lender  who  knew  that  his  money  was 
borrowed,  for  the  purpose  of  being  employed 
in  the  commission  of  a  criminal  act,  inju- 
rious to  society  or  to  any  of  its  members.** 

In  McMullen  v.  Hoffman,  174  U.  8.  639,  ^ 
654,  669,  43  L.  ed.  1117,  1123,  1128,  19  Sup.® 
Ct.  Rep.  839,  845,  851,  where* the  authorl-* 
ties  are  reviewed  and  the  whole  subject  care- 
fully examined,  the  court  said:  'The  au- 
thorities from  the  earliest  time  to  the  pres- 
ent unanimously  hold  that  no  court  will 
lend  its  assistance  in  any  way  towards 
carrying  out  the  terms  of  an  illegal  con- 
tract,"—citing  many  English  and  American 
cases.  ''The  court  refuses  to  enforce  such 
a  contract,  and  it  permits  defendant  to  set 
up  its  illegality,  not  out  of  any  regard  for 
the  defendant  who  sets  it  up,  but  only  on 
account  of  the  public  interest.  It  has  been 
often  stated  in  similar  cases  that  the  de- 
foise  is  a  very  dishonest  one,  and  it  lies 
ill  in  the  mouth  of  the  defendant  to  allege 
it,  and  it  is  only  allowed  for  public  con- 
siderations and  in  order  the  better  to  se- 
cure the  public  against  dishonest  transac- 
tions. To  refuse  to  grant  either  party  to 
an  illegal  contract  judicial  aid  for  the  en- 
forcement of  his  alleged  rights  under  It 
tends  strongly  towards  reducing  the  number 
of  such  transactions  to  a  minimum.  The 
more  plainly  parties  understand  that  when 
they  enter  into  contracts  of  this  nature  they 
place  themselves  outside  the  protection  of  the 
law,  so  far  as  that  protection  consists  in  aid- 
ing them  to  enforce  such  contracts,  the  loss 
inclined  will  they  be  to  enter  into  tiiem. 
In  that  way  the  public  secures  the  benefit 
of  a  rigid  adherence  to  the  law."  In  that 
case  the  principle  announced  i&  Coppell  v. 
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Hall,  7  Wall.  542,  558,  19  L.  ed.  244,  248,  was 
reaffirmed,  namely:  **Whenever  the  illegali- 
ty appears,  whether  the  evidence  comes  from 
one  side  or  the  other,  the  disclosure  is  fatal 
to  the  case.  No  consent  of  the  defendant 
can  neutralize  its  effect.  A  stipulation  in 
the  most  solemn  form  to  waive  the  objection 
would  be  tainted  with  the  vice  of  the  orig- 
inal contract,  and  void  for  the  same  rea- 
sons. Wherever  the  contamination  reaches 
it  destroys.  The  principle  to  be  extracted 
from  all  the  cases  is,  that  the  law  will  not 
lend  its  support  to  a  claim  founded  upon 
its  violation." 

In  Embrey  v.  Jemison,  131  U.  S.  336,  348, 
83  L.  ed.  172,  177,  9  Sup.  Ct.  Rep.  776,  780, 
where  the  defendant  was  sued  upon  prom- 
issory notes  given  in  execution  of  a  previous 
^  verbal  contract  that  was  illegal,  this  court 
ei  said  that  plaintiff  could  not  "be  permitted 
*  to  withdraw  attention  from  this* feature 
of  the  transaction  by  the  device  of  obtain- 
ing notes  for  the  amount  claimed  under  that 
illegal  agreement;  for  they  are  not  founded 
on  any  new  or  independent  consideration, 
but  are  only  written  promises  to  pay  that 
which  the  obligor  had  verbally  agreed  to 
pay.  They  do  not,  in  any  just  sense,  con- 
stitute a  distinct  or  collateral  contract  based 
upon  a  valid  consideration.  Nor  do  they  rep- 
resent anything  of  value  in  the  hands  of  the 
defendant  which,  in  good  conscience,  be- 
longs to  the  plaintiff  or  to  his  firm.  Al- 
though the  burden  of  proof  is  on  the  ob- 
ligor to  show  the  real  consideration,  the 
execution  of  the  notes  oould  not  obliterate 
the  substantive  fact  that  they  grew  im- 
mediately out  of  and  are  directly  connected 
with  a  wagering  contract.  They  must,  there- 
fore, be  regarded  as  tainted  with  the  ille- 
gality of  that  contract,  the  benefits  of  which 
the  plaintiff  seeks  to  obtain  by  this  suit. 
That  the  defendant  executed  the  notes  with 
full  knowledge  of  all  the  facts  is  of  no  mo- 
ment. The  defense  he  makes  is  not  allowed 
for  his  sake,  but  to  maintain  the  policy  of 
the  law.    Coppell  v.  Hall,  supra." 

In  W.  W.  Montague  ft  Co.  v.  Lowry,  193 
U.  S.  38,  46,  46,  48  L.  ed.  608,  611,  612,  24 
Sup.  Ct.  Rep.  307,  300,  which  involved,  in 
part,  the  question  whether  a  particular  con- 
tract made  in  California  for  the  purchase 
of  tiles  related  to  interstate  commerce,  and 
was  illegal,  the  court  said:  'The  provision 
as  to  this  sale  is  but  a  part  of  the  agree- 
ment, and  it  is  so  united  with  the  rest  as 
to  be  incapable  of  separation  without,  at 
the  same  time,  altering  the  general  purpose 
of  the  agreement.  The  whole  agreement  is 
to  be  construed  as  one  piece,  in  which  the 
manufacturers  are  parties  as  well  as  the 
San  Francisco  dealers,  and  the  refusal  to  sell 
on  the  part  of  the  manufacturers  is  con- 
mected  with  and  a  part  of  the  scheme  which 


includes  the  enhancement  of  the  price  of 
the  unset  tiles  by  the  San  Francisco  dealers. 
The  whole  thing  is  so  bound  together  that, 
when  looked  at  as  a  whole,  the  sale  of  un- 
set tiles  ceases  to  be  a  mere  transaction  in 
the  state  of  California,  and  becomes  a  part 
of  a  purpose  which,  when  carried  out, 
amounts  to  and  is  a  contract  or  combination  i^ 
in  restraint  of  interstate  trade  or  commerce."  g 
*So,  in  Swift  ft  Co.  v.  United  States,  196  V.* 
S.  375,  396,  40  L.  ed.  518,  624,  25  Sup.Ct 
Rep.  276,  279:  "The  scheme  as  a  whole 
seems  to  us  to  be  within  reach  of  the  law. 
The  constituent  elements,  as  we  have  stated 
them,  are  enough  to  give  to  the  scheme  * 
body,  and,  for  all  that  we  can  say,  to  ac- 
complish it.  Moreover,  whatever  we  may 
think  of  them  separately,  when  we  take  them 
up  as  distinct  charges,  they  are  alleged  suf- 
ficiently as  elements  of  the  scheme.  It  to 
suggested  that  the  several  acts  charged  are 
lawful  and  that  intent  can  make  no  differ- 
ence.  But  they  are  bound  together  as  the 
parts  of  a  single  plan.  The  plan  may  make 
the  parts  unlawful.  Aikens  v.  Wisconsin, 
195  U.  S.  194,  206,  49  L.  ed.  154,  160,  26 
Sup.  Ct  Rep.  8.* 

In  E.  Bement  ft  Sons  v.  National  Harrow 
Co.  186  U.  S.  70,  87,  88,  46  L.  ed.  1058,  1067, 
1068,  22  Sup.  Ct.  Rep.  747,  764,  the  court, 
after  referring  to  that  section  of  the  act  of 
Congress  relating  to  suits  by  the  Attorney 
General  and  by  persons  injured  in  their  busi- 
ness or  property,  said:  "Assuming  that  the 
plaintiff  is  right  so  far  as  regards  any  suit 
brought  under  that  act,  we  are  nevertheless 
of  opinion  that  anyone  sued  upon  a  contract 
may  set  up  as  a  defense  that  it  is  a  viola- 
tion of  the  act  of  Congress,  and  if  found 
to  be  so,  that  fact  will  constitute  a  good 
defense  to  the  action.  The  first  section  of 
the  act  provides  that  'every  contract,  combi- 
nation in  the  form  of  trust,  or  otherwise, 
or  conspiracy,  in  restraint  of  trade  or  com- 
merce among  the  several  states,  or  with 
foreign  nations,  is  hereby  declared  to  be  il- 
legal.' Every  person  making  such  a  con- 
tract is  deemed  guilty  of  a  misdemeanor, 
and  on  conviction  is  to  be  punished  by  fine 
or  by  imprisonment,  or  both.  As  the  stat- 
ute makes  the  contract  in  itself  illegal, 
no  recovery  can  be  had  upon  it  when  the 
defense  of  illegality  is  shown  to  the  court. 
The  act  provides  for  the  prevention  of  vio- 
lations thereof,  and  makes  it  the  duty  of 
the  several  district  attorneys,  under  the 
direction  of  the  Attorney  General,  to  insti- 
tute proceedings  in  equity  to  prevent  and 
restrain  such  violations,  and  it  gives  to  any 
person  injured  in  his  business  or  property 
the  right  to  sue,  but  that  does  not  prevent 
a  private  individual,  when  sued  upon  a 
contract  which  is  void  as  in  violation  of  the 
act,  from  setting  it  up  as  a  defense,  and  we 
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*  think  when  proved  it  is  a  valid*  defense 
to  any  claim  made  under  a  contract  thus 
denounced  as  illegal." 

Again,  in  the  recent  ease  of  Loewe  v.  Law- 
lor,  208  U.  S.  274,  301,  62  L.  ed.  488,  602,  28 
(Sup.  Ct.  Kep.  301,  309,  which  involved  the 
inquiry  whether  certain  acts  could  be  re- 
garded as  in  restraint  of  interstate  com- 
merce, the  court  said:  "So  that,  although 
some  of  the  means  whereby  the  interstate 
traffic  was  to  be  destroyed  were  acts  with- 
in a  state,  and  some  of  them  were,  in  them- 
selves, as  a  part  of  their  obvious  purpose 
and  effect,  beyond  the  scope  of  Federal  au- 
thority, still,  as  we  have  seen,  the  acts  must 
be  considered  as  a  whole,  and  the  plan  is 
open  to  condemnation,  notwithstanding  a 
negligible  amount  of  intrastate  business 
might  be  affected  in  carrsring  it  out.  If  the 
purposes  of  the  combination  were,  as  al- 
leged, to  prevent  any  interstate  transporta- 
tion at  all,  the  fact  that  the  means  operated 
at  one  end  before  physical  transportation 
commenced,  and  at  the  other  end  after  the 
physical  transportation  ended,  was  immate- 
rial." See  also  Qibbs  v.  Consolidated  Gas 
Co.  130  U.  S.  306,  412,  32  L.  ed.  979,  986,  9 
Sup.  Ct.  Rep.  663. 

The  adjudged  cases  all  hold  that,  upon  the 
question  whether  the  particular  contract 
sought  to  be  enforced  arises  out  of  an  il- 
legal transaction,  the  court  will  not  be  re- 
Btrieted  to  a  partial  statement  of  the  facts, 
but  will  consider  all  the  circumstances  con- 
nected with  the  transaction,  so  as  to  ascer- 
tain its  real  nature.  In  Addyston  Pipe  & 
Steel  Co.  V.  United  States,  176  U.  S.  211, 
246,  44  L.  ed.  136,  149,  20  Sup.  a.  Rep. 
M,  109,  the  court  said  that  "all  the  facts 
•Ad  circumstances  are,  however,  to  be  con- 
sidered in  order  to  determine  the  fundamen- 
tal question,  whether  the  necessary  effect 
of  the  combination  is  to  restrain  interstate 
40ommerce." 

Upon  the  whole  case,  and  without  further 
citation  of  authorities,  we  adjudge,  upon 
the  admitted  facts,  that  the  combination 
represented  by  the  plaintiff  in  this  case  was 
illegal  under  the  anti- trust  act  of  1890;  that 
it  is  to  be  taken  as  one  intended,  and  which 
will  have  the  effect,  directly  to  restrain  and 
monopolize  trade  and  commerce  among  the 
several  states  and  with  foreign  states;  and 
^  that  the  plaintiff  cannot  have  a  judgment 
g  for  the  amount  of  the  account   sued  on, 

*  because,  for* the  reasons  we  have  stated, 
such  a  judgment  would,  in  effect,  aid  the 
execution  of  the  agreements  which  consti- 
tuted that  illegal  combination.  We  conse- 
quently hold  that  the  circuit  court  of  ap- 
peals properly  sustained  the  third  defense, 
•ad  rightly  dismissed  the  suit.  Its  judg- 
ment must  be  affirmed. 

It  is   so  ordered. 
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Mr.  Justice  Holmes,  dissenting: 

This  action  is  for  goods  admitted  to  have 
been  sold  and  delivered  by  the  plaintiff  to 
the  defendant,  and  the  question  arises,  as 
has  been  explained,  on  demurrer  to  the 
third  defense.  The  elements  of  that  de- 
fense may  be  stated  in  a  few  words.  Nearly 
all  the  manufacturers  of  wall  paper  in  the 
United  States  formed  a  combination  which, 
under  the  present  policy  of  the  law,  was 
an  illegal  attempt  to  restrain  and  monopo- 
lize trade  in  and  among  the  several  states. 
As  a  part  of  the  scheme  the  plaintiff  cor- 
poration was  created,  which,  by  the  agree- 
ment, became  the  purchaser  of  the  products 
of  the  constituent  companies,  and  was  to 
sell  the  same,  although  the  constituent  com- 
panies continued  to  manufacture  and  to  car- 
ry on  the  business  of  soliciting  orders.  The 
only  material  facts  about  this  agreement 
are  that  under  it  the  plaintiff  got  title  to 
the  goods,  that  it  fixed  prices  at  which  goods 
were  to  be  sold,  and  that  it  contemplated 
compelling  the  jobbers  and  others  who 
bought  to  purchase  at  those  prices,  if  they 
were  to  get  any  paper  at  all.  The  conspira- 
tors threatened,  and  had  the  power,  to  drive 
any  jobber  out  of  business  who  did  not  come 
in. 

In  pursuance  of  the  combination  and  its 
purpose  the  defendant,  a  jobbing  house,  and 
all  other  jobbers,  were  compelled  to  sign 
a  contract  which,  in  effect,  bound  them  to 
buy  all  the  wall  paper  needed  in  their  busi- 
ness from  the  plaintiff  at  the  above-men- 
tioned prices,  and  which  made  it  an  "essen-  « 
tial  condition  of  this  agreement"  that  they  $ 
should  not  sell  at  lower*prices  or  upon  bet-  * 
ter  terms  than  those  at  which  the  plaintiff 
sold.  After  these  two  contracts  were  made 
the  defendant  ordered  the  goods  in  question 
at  the  prices  named.  It  is  alleged  that  those 
prices  were  unreasonable,  and  it  is  alleged, 
repeatedly  and  with  much  detail,  that  all 
the  arrangements  were  made  and  all  the 
business  was  done  in  furtherance  of  the 
plan  set  forth,  contrary  to  the  law  of  the 
United  States  and  of  the  states  concerned, 
and  in  violation  of  the  defendant's  rights* 
this  suit  being  the  final  step  in  the  attempt 
to  carry  out  the  plan. 

It  seems  to  me  that  the  foregoing  facts 
show  no  defense.  I  will  consider  them  in 
their  successive  degrees  of  connection  with 
the  affair,  and,  in  the  first  place,  will  take 
up  the  terms  of  the  actual  contracts  in  suit. 
These  were  ordinary  parol  sales  made  by  the 
owner  of  goods.  The  suit  was  not  upon 
the  general  agreement  between  the  plain- 
tiff and  defendant.  That  by  itself  sold  noth- 
ing, and  it  may  be  questioned  whether  it 
purported  absolutely  to  bind  the  defendant 
to  buy  a  roll  of  paper.  See  Dennis  v.  Sly- 
field,  64  C.  C.  A.  620,  117  Fed.  474;  Sterling 


1008. 


OONTINiSNTAL  W.  P.  00.  ▼.  LOUIS  VOIGHT  ft  SONS  00. 


295 


Ooal  Oo.  y.  Silver  Spring  Bleaching  ft  Dye- 
ing Oo.  162  Fed.  848,  860.  The  actual  con 
tracts  by  which  the  plaintiff  b<yund  itself 
to  deliyer,  and  the  sales  under  which  it  did 
deliver,  the  specific  goods  for  which  it  seeks 
to  recover  the  price,  were  made  aft«r  the 
maldng  of  the  general  agreement,  as  it  is 
apparent  on  the  face  of  that  agreement  that 
they  must  have  been,  and  as  is  alleged  by 
the  answer  in  so  many  words.  Each  was  a 
separate  transaction.  There  is  nothing  al- 
leged oonceming  the  terms  of  these  parol 
sales  that  has  any  element  of  illegality 
about  it. 

Next,  as  to  the  effect  of  the  general 
agreement  between  the  plaintiff  and  defend- 
ant. It  is  alleged  that  after  it  was  made 
the  members  of  the  combination  solicited, 
received,  and  filled  orders,  and  charged  the 
prices  fixed  in  the  original  combination 
agreement.  It  is  not  alleged  that  either 
agreement  was  referred  to,  even  by  implica- 
tion. The  sales  are  left  by  the  answer  as 
so  many  distinct  transactions.  But  if,  in  or- 
der to  help  the  defendant  to  escape,  we  are  to 
^  Infer  that  the  orders  were  given  with  im- 
§  plied  reference  to  the  general  contract,  what 
•  effect  could  such  a  reference  have?  Plainly, 
only  to  fix  the  price;  and  for  this  purpose 
It  was  simply  a  schedule,  figures  on  a  piece 
of  paper  or  in  the  memory  of  the  parties, 
which  were  adopted  by  pointing  to  tiiem  in 
some  way,  as  if  they  had  been  written  on 
a  blackboard.  It  did  not  matter  whether 
the  document  pointed  at  was  lawful  or  un- 
lawful, as  the  whole  business  was  done  by 
the  later  contracts.  See  Interstate  Consol. 
Street  R.  Go.  v.  Massachusetts,  207  U.  S. 
79,  84,  85,  52  L.  ed.  Ill,  114,  116,  28  Sup. 
Ct.  Bep.  26. 

If  the  condition  in  the  general  agreement 
between  the  plaintiff  and  defendant  made 
it  bad,  still  it  went  only  to  that  agreement 
and  to  the  plaintiff's  promise  to  sell  at 
certain  prices,  not  to  any  subsequent  sales, 
or  to  the  defendant's  title  to  goods  got  un- 
der subsequent  sales.  If  it  had  been  in- 
corporated in  any  way  into  the  specific 
sales,  it  would  be  necessary  to  consider  the 
case  of  Cincinnati,  P.  B.  S.  ft  P.  Packet  Go. 
V.  Bay,  200  U.  S.  170,  185,  50  L.  ed.  428, 
433,  26  Sup.  Ct.  Rep.  208.  But  no  such 
incorporation  is  alleged,  or,  in  any  probabil- 
ity, could  have  been  alleged.  So  I  think 
that  I  may  assume  that  the  parol  sales  were 
made  no  worse,  on  their  face,  by  any  refer- 
ence to  the  content  of  the  general  agree- 
ment. And  I  may  add  that  the  unlawfulness 
of  the  general  agreement  would  not  make 
the  sales  bad  from  the  outside,  so  to  speak, 
if  that  was  all  that  there  was  against  them. 
A  lawful  purchase  is  not  made  unlawful 
merely  by  being  the  fulfilment  of  an  unlaw- 
ful contract. 


It  has  been  suggested  that  the  plaintiff 
was  not  the  real  seller,  and  only  got  it» 
standing  from  the  general  agreement  with 
the  defendant,  and  that  therefore  it  had 
to  rely  upon  an  illegal  contract  to  make  out 
its  case.  But  the  defense  does  not  deny 
that  the  plaintiff  became  the  owner  of  the 
goods,  or  that  the  manufacturers  sold  in  its 
name,  as  the  original  combination  provided* 
It  is  true  that  it  says  that  the  arrangements 
were  made  with  a  view  of  disguising  the 
real  transaction  and  purpose,  and  that  really 
the  business  was  to  be  done  by  the  manufac- 
turers, as  I  have  stated.  But  it  adds  that 
payments  were  to  be  made  to  the  plaintiff, 
and  it  nowhere  suggests  that  the  first  con-  9 
tract  set  forth  did  not  operate,  or  that  the  ej 
plaintiff  Mid  not  get  the  title  it  professed  to  * 
transfer.  Its  illegality  would  not  prevent 
the  title  passing.  If  the  defendant  meant 
to  deny  that  it  bought  from  the  plaintiff 
goods  which  the  plaintiff  owned,  it  was  very 
easy  to  deny  it  and  to  leave  the  plaintiff  to 
set  up  the  agreement  if  it  did  not  join  issue, 
as  it  naturally  would.  As  the  defenso 
stands,  I  think  it  means,  as  I  have  no  doubt 
is  the  fact,  that  the  technical  legal  title  to 
the  goods  was  in  the  plaintiff,  and  that  the 
defendant  purported  to  contract  with  it,  the 
manufacturers  selling  in  its  name. 

I  now  pass  to  the  mere  remote  considera- 
tions that  are  supposed  to  have  a  greater 
effect.  It  is  said  that  the  specific  sales,  the 
general  agreement,  and  the  original  com- 
bination, all  are  steps  in  one  illegal  plan, 
and  that  the  plan  gives  character  to  the 
whole.  But  we  must  be  more  precise.  The 
plaintiff  alone  was  party  to  the  plan.  The 
defendant  represents  itself  as  a  victim,  and 
says  that  the  plan  was  against  its  rights. 
On  what  ground,  then,  does  the  illegal  pur* 
pose  of  the  plaintiff  warrant  the  defendant 
in  professing  to  buy  its  goods  and  then  re- 
fusing to  pay  for  them? 

The  plaintiff's  unlawful  purpose  did  not 
make  it  unlawful  to  buy  the  plaintilfa 
goods.  It  is  decided,  if  decision  is  necessary, 
that  a  purchaser  cannot  escape  merely  on 
the  ground  that  the  seller  is  an  unlawful 
trust.  Connolly  v.  Union  Sewer  Pipe  Ca 
184  U.  S.  540,  46  L.  ed.  679,  22  Sup.  Ct. 
Rep.  431;  Chattanooga  Foundry  ft  Pipe 
Works  V.  AtlanU,  203  U.  S.  390,  397,  51  L. 
ed.  241,  244,  27  Sup.  a.  Rep.  65.  I  repeat 
that  it  is  not  alleged  that  the  defendant  in 
any  way  shared  the  plaintiff's  intent,  but 
to  go  further  than  I  need,  I  will  assume 
that  it  may  be  taken  to  have  made  the 
general  contract  with  knowledge  of  that  in- 
tent. But  it  cannot  be  contended  tliat, 
therefore,  it  was  party  to  a  transaction  il- 
legal for  that  reason.  Whenever  a  party 
knows  that  he  is  buying  from  an  Ulegal 
trust,  and  still  more,  when  he  buys  at  m 
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price  that  he  thinks  unreasonable,  but  is 
compelled  to  pay  in  order  to  get  the  goods 
he  needs,  he  knows  that  he  is  doing  an  act 
in  furtherance  of  the  unlawful  purpose  of 
the  trust,  which  always  is  to  get  the  most 
^  it  can  for  its  wares.  But  that  knowledge 
|j  makes  no  difference,  because  the  policy  of 

•  not  T  furthering  the  purposes  of  the  trust 
is  less  important  than  the  policy  of  pre- 
venting people  from  getting  other  people's 
property  for  nothing  when  they  purport 
to  be  buying  it.  And  if  knowledge  of  the 
purchaser  that  he  is  furthering  the  pur- 
pose of  the  trust  makes  no  difference,  it 
makes  no  difference  whether  he  is  glad  or 
sorry  for  the  result.  A  man  does  not  make 
conduct  otherwise  lawful  unlawful  simply 
by  yearning  that  it  should  be  so.  In  this 
ease,  however,  the  defendant  was  an  unwill- 
ing accessory,  exactly  as  Dee  was  in  the 
Connolly  Case. 

The  effect  of  the  defendant's  knowledge 
of  the  plaintiff's  scheme  is  no  greater  be- 
cause it  signed  the  illegal  general  contract. 
I  think  that  I  have  shown  that  the  illegality 
of  that  contract,  taken  by  itself,  did  not  make 
the  specific  sale  illegal,  and  from  the  point 
of  view  that  all  that  was  done  was  a  carry- 
ing out  of  the  plaintiff's  illegal  scheme,  it 
does  not  matter  to  the  legality  of  the  sales 
whether  a  particular  previous  step  was 
legal  or  not.  If  knowledge  that  the  plaintiff 
was  attempting  to  monopolize,  and  that  it 
sold  at  prices  fixed  in  aid  of  the  intent, 
would  not  exonerate  the  defendant  when  it 
yielded  to  its  necessities  and  bought,  the 
same  knowledge  would  have  no  greater  ef- 
fect if  the  same  necessities  led  it  to  agree 
beforehand  to  do  what  it  did. 

Perhaps,  in  order  to  answer  every  as- 
pect that  this  rambling  defense  presents, 
I  ought  to  say  in  conclusion  that  the  allega- 
tions that  the  price  was  unreasonable,  and 
that  the  plaintiff  threatened  and  had  power 
to  drive  jobbers  out  of  business  that  did  not 
come  into  its  arrangement,  are  not  stated  in 
Auch  form  as  to  make  a  case  of  duress.  I 
think  that  that  would  have  been  the  strong- 
est ground  on  which  the  defense  could  have 
been  put.  Courts  and  legislation  sometimes 
have  recognized  that  the  so-called  freedom 
to  contract  or  not  may  be  made  illusory  by 
the  economic  situation  of  one  of  the  parties. 
Schlemmer  v.  Buffalo,  R.  &  P.  R.  Co.  205  U. 
S.  1,  12,  61  L.  ed.  681,  686,  27  Sup.  Ct.  Rep. 
407.  It  would  be  extending  the  recognition 
further  than  it  yet  has  been  extended,  so  far 
et  as  I  am  aware,  to  apply  it  to  a  case  like 
eithis.     But  I  express  no  opinion  upon  its 

*  possible^application,  because,  as  I  have  said, 
the  allegations  are  not  directed  to  that  end, 
and  do  not  sufficiently  show  that  the  specif- 
ic purchases  were  induced  by  fear.  More- 
orar,  aa  such  duress,  like  fraud,  goes  only 


to  motives  (The  Eliza  lines,  199  U.  S.  119, 
131,  60  L.  ed.  116,  120,  26  Sup.  Ct  Rep. 
8),  if  the  frightened  or  defrauded  party 
would  rescind,  he  must  restore  the  considera- 
tion, or  at  least  be  ready  to  pay  the  rea- 
sonable price,  of  neither  of  which  is  there 
any  hint. 

I  think  that  this  decision  must  mean  that 
Connolly  v.  Union  Sewer  Pipe  Co.  supra, 
ought  to  have  been  decided  the  other  way. 
There,  as  here,  there  was,  or  was  assumed  to 
be,  an  illegal  trust.  In  furtherance  of  the 
purposes  of  the  trust  a  general  agreement 
was  made  between  the  trust  and  the  de- 
fendants, the  purchasers,  which  required  de- 
fendants to  buy  from  the  plaintiff  alone 
at  prices  alleged  to  be  unreasonable,  they 
receiving  a  rebate  upon  that  consideration, 
and  which  fixed  a  price  at  which  the  defend- 
ants would  sell.  There  was  just  as  much 
of  a  scheme  and  just  the  same  scheme  in 
that  case  as  in  this.  In  both  the  defendants 
co-operated  as  victims  to  the  monopoly  in 
precisely  the  same  way.  The  facts  spoke 
for  themselves,  and  were  the  same.  Noth- 
ing is  added  to  the  case  by  calling  the  ar- 
rangements set  forth  a  scheme,  but  similar 
language  was  used  in  the  former  case,  as 
appears  from  the  record.  The  contract  will 
be  foimd  in  the  same  record.  It  was  as- 
signed as  error  and  argued  that  the  circuit 
court  ruled  that  the  said  contract,  again 
set  forth,  was  not  void.  For  these  reasons 
I  feel  compelled  to  dissent  from  the  judg- 
ment of  the  court.  I  am  authorized  to  say 
that  Mr.  Justice  Brewer,  Mr.  Justice 
White,  and  Mr.  Justice  Peckham  concur 
in  this  dissent. 

Mr.  Justice  Brewer,  dissenting: 
Concurring   in   the   views   expressed   by 
Mr.  Justice  Holmes,  it  seems  to  me  another 
matter  is  worthy  of  consideration. 

The  transactions  between  the  plaintiff  eo 
and  defendant  were,  as  held  by  the  court,  |j 
in  violation  of  the  anti-trust  act  (26* Stat.* 
at  L.  209,  chap.  647,  U.  S.  Comp.  Stat  1901, 
p.  3200).  That  act  defines  the  rights  and 
liabilities  of  the  parties.  The  first  three 
sections  prohibit  contracts  and  combinations 
in  restraint  of  trade  and  monopolies,  de- 
clare a  person  violating  the  provisions  of 
these  sections  guilty  of  a  misdemeanor,  and 
prescribe  the  punishment  Section  4  gives 
power  to  the  circuit  courts  of  the  United 
States  to  prevent  and  restrain  violations  of 
the  act.  Section  6  provides  for  a  forfeiture 
of  properly  owned  under  any  contract  or 
combination  or  pursuant  to  any  conspiracy, 
and  seized  while  in  course  of  transportation. 
Section  7  declares  that  any  person  injured 
in  his  business  or  property  by  reason  of 
anything  forbidden  or  declared  to  be  unlaw, 
ful  in  the  act  may  sue  therefor  in  any  cir> 
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euit  court  of  the  United  States  in  the  dis- 
trict in  which  the  defendant  resides  or  is 
found,  without  respect  to  the  amount  in  con- 
troversy, and  shall  recover  threefold  dam- 
ages by  him  sustained. 

The  present  case  comes  within  the  propo- 
sition that  "where  a  statute  creates  a  new 
offense  and  denounces  the  penalty,  or  gives 
a  new  right  and  declares  the  remedy,  the 
punishment  or  the  remedy  can  be  only  that 
which  the  statute  prescribes."  Farmer's 
ft  M.  Nat,  Bank  v.  Bearing,  91  U.  S.  29,  36, 
23  L.  ed.  196,  199;  Bamet  v.  Muncie  Nat. 
Bank,  98  U.  S.  655,  25  L.  ed.  212.  These 
two  cases  arose  under  the  national  banking 
act  (13  Stat,  at  L.  99,  chap.  106),  and  illus- 
trate  the  doctrine  referred  to.  That  act  pre- 
scribed the  rate  of  interest  which  might  be 
taken  by  national  banks,  and  added  that 
knowing  and  receiving  a  greater  rate  of  in- 
terest should  forfeit  the  entire  interest; 
or,  if  the  interest  had  been  paid,  that  the 
person  paying  might  recover  in  an  action  of 
debt  twice  the  amount  of  interest  thus  paid. 
These  cases  held  that  relief  for  a  violation 
of  the  statute  was  a  forfeiture  of  the  in- 
terest due  and  not  paid,  or,  in  case  the  in- 
terest had  been  paid,  an  action  of  debt  to  re- 
cover  double  the  amount  paid.  See  also 
Gates  V.  First  Nat  Bank,  100  U.  S.  239, 
25  L.  ed.  680. 

In  Stephens  v.  Monongahela  Nat.  Bank, 
111  U.  S.  197,  28  L.  ed.  399,  4  Sup.  Ct.  Rep. 
336,  it  was  decided  that  the  remedy  pre- 
scribed by  the  statute  was  exclusive.     In 
Driesbach  v.  Second  Nat.  Bank,  104  U.  S. 
^   52,  26  L.  ed.  658,  it  was  held  that  usurious 
|J  interest  paid  a  national  bank  on  renewing  a 
*    series  of*notes  could  not,  in  an  action  by  the 
bank  on  the  last  of  them,  be  applied  in 
satisfaction  of  the  principal  of  the  debt. 

Now,  the  remedies  given  in  the  anti-trust 
act  are  three  in  number:  First,  a  criminal 
prosecution;  second,  a  forfeiture  of  prop* 
erty;  and,  third,  an  action  by  any  person 
injured  to  recover  threefold  the  damages  by 
him  sustained.  These,  being  the  remedies 
prescribed,  are  exclusive.  The  defendant 
sought  neither  of  these  remedies.  It  was 
not  so  anxious  for  the  public  welfare  as  to 
make  complaint  and  secure  criminal  pro- 
ceedings. There  was  no  property  to  be  for- 
feited. It  did  not  seek  to  recover  threefold 
the  damage  it  had  sustained,  but  only  to 
avoid  paying  for  the  property  it  had  pur- 
chased. The  reason  therefor  is  suggested  in 
the  opinion  of  the  circuit  court  of  appeals 
(78  C.  C.  A.  578,  148  Fed.  950) : 

"The  averment  that  they  paid  60  per  cent 
more  for  their  gross  purchases  in  conse- 
quence of  the  illegal  combination  has  little 
merit  in  it,  moral  or  otherwise.  They  doubt- 
less sold  a^in  at  the  great  minimum  profit 
they  agreed  to  exact  from  retailers,  and  the 


retailers  later  exacted  the  undue  profit  front 
the  consuming  public." 

Something  of  the  same  idea  of  the  ex* 
clusiveness  of  a  statutory  remedy  finds  ex- 
pression in  Texas  ft  P.  R.  Co.  v.  Abilene  Cot- 
ton Oil  Co  204  U.  S.  426,  61  L.  ed.  553,  27 
Sup.  Ct.  Rep.  350,  9  A.  ft  E.  Ann.  Cas.  1076, 
in  which  it  was  held  that  a  shipper  could 
not  maintain  an  action  at  conunon  law  for 
excessive  and  unreasonable  freight  charges 
exacted  on  interstate  shipments,  where  the 
rates  charged  were  those  which  had  been 
duly  fixed  by  the  carrier  according  to  the 
interstate  commerce  act,  and  had  not  been 
found  to  be  unreasonable  by  the  Interstate 
Commerce  Commission,  and  this  notwith- 
standing the  provision  in  §  22  of  the  act  to 
regulate  interstate  commerce:  ''Nothing  in 
this  act  contained  shall  in  any  way  abridge 
or  alter  the  remedies  now  existing  at  com- 
mon law  or  by  statute,  but  the  provisions 
of  this  act  are  in  addition  to  such  remedies." 
[24  Stat,  at  L.  387,  chap.  104,  U.  8.  Comp. 
Stat  1901,  p.  3171.] 


(212  U.  S.  276) 
UNITED  STATES,  Appt, 
▼. 
EDWIN  E.  MARVIN. 

Clebks  of  Coubts  (8  55*)— Pke  Dikm  Com- 

pbnsation. 

A  clerk  of  a  Federal  district  and  cirouil 
court  is  entitled  to  his  statutory  per  diem 
compensation  for  days  on  which  he  refers  to 
the  referee  in  bankruptcy  voluntary  peti- 
tions in  bankruptcy  filed  during  the  absence 
of  the  pudge  from  the  district,  though  with- 
out written  orders  to  open  the  court  for  tiiat 
or  any  other  purpose. 

[Bd.  Ifotb.—Vor  other  easee,  see  Clerks  of 
Court,  Dec.  Dig.  S  66.*] 

[No.  436.] 

Submitted  January  7,  1909.    Decided  Feb- 
ruary 1,  1909. 

APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  awarding  to  a  derk 
of  the  District  and  Circuit  Courts  of  the 
United  States  for  the  District  of  Connecticut 
his  statutory  per  diem  compensation  for 
days  on  which  he  referred  to  the  referee 
in  bankruptcy  voluntary  petitions  in  bank- 
ruptcy filed  during  the  absence  of  the  judge 
from  the  district    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  General  John  Q. 
Thompson  and  Mr.  Philip  M.  Ash  ford  for 
appellant. 

Mr.  Charles  O.  IJancaster  for  appellee,  m 

•  Per  Onriam:  • 

This  suit  was  brought  to  recover  the  sum 
of  $535,  "for  services  rendered  on  behalf  of 
the  United  States  from  June,  1900,  to  April 
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I,  1906,  to  wit:  For  attendance  on  court 
while  actually  in  session  during  the  terms, 
with  the  judge  presiding  and  judicial  busi- 
ness actually  transacted  in  court,  as  pro- 
vided by  8§  574,  638,  and  828,  Revised 
Statutes  (U.  S.  Comp.  Stat.  1901,  pp.  475, 
519,  635),  and  chapter  2,  §  2,  bankruptcy 
act  (30  Stat  at  L.  545,  chap.  541,  U.  S. 
Comp.  Stat.  1901,  p.  3420),  107  days  at  $6.00 
per  day." 

The  court  of  claims  filed  its  findings  of 
fact  and  conclusion  of  law  April  20, 1908,  as 
follows: 

Findings  of  fact. 

1.  During  the  times  hereinafter  men- 
tioned, the  claimant,*Edwin  E.  Marvin,  was 
clerk  of  the  district  and  circuit  courts  of  the 
United  States  for  the  District  of  Connecti- 
onit. 

2.  For  services  on  behalf  of  the  United 
States  during  the  period  from  July  1,  1900, 
to  April  1,  1906,  the  claimant  made  up  his 
supplemental  accounts,  duly  verified,  and 
presented  the  same  to  the  United  States  court 
for  approval  in  the  presence  of  the  district 
attorney,  and  orders  approving  the  same  as 
being  just  and  according  to  law  were  en- 
tered of  record.  Said  accounts  were  then  pre- 
sented to  the  Attorney  General  and  the  ac- 
counting officers  of  the  Treasury  Department 
for  payment,  and  the  payment  of  the  items 
embraced  in  finding  3  was  refused. 

3.  Said  items,  the  payment  of  which  was 
so  refused,  were  alleged  to  be  for  attendance 
on  court  while  actually  in  session  during  the 
terms,  or  when  business  was  transacted  in 
court  upon  order  of  the  judge,  and  were  for 
107  days  at  $5.00  per  day,  making  $535. 

The  business  so  transacted  was  the  ref- 
erence by  the  clerk  to  the  referee  of  volun- 
tary petitions  in  bankruptcy  filed  during  the 
absence  of  the  judge  from  the  district.  No 
written  orders  were  received  by  the  clerk  to 
open  the  court  for  the  purpose  of  making 
said  references,  or  for  any  other  purpose; 
the  judge  was  not  personally  present,  and 
no  writs,  orders,  or  decrees  were  received 
from  the  judge,  sitting  in  chambers.  The 
Journal  made  by  the  claimant  does  not  show 


that  the  court  was  open  on  any  of  the  dayi 
for  which  per  diems  are  claimed.  The 
claimant,  after  learning  of  the  decision  of 
the  court  of  claims  in  Owen  v.  United  States 
(41  Ct.  a.  69),  went  back  in  his  district 
court  journal,  and,  on  the  last  day  of  every 
month  over  which  his  account  extended,  in- 
terlined the  days  in  such  month  upon  which 
he  had  made  references,  merely  stating  them 
as  days  in  which  court  business  in  bank- 
ruptcy proceedings  was  transacted. 

Conclusion  of  law. 

Upon  the  foregoing  findings  of  fact  thci, 
court  decides,  as  a  conclusion  of  law,  that,|^ 
under  Owen  v.  United  States,  supra, •and* 
United  States  v.   Finnell,    185  U.   S.  236, 
46  L.  ed.  890,  22  Sup.  Ct.  Rep.  633,  the 
claimant  is  entitled  to  a  judgment  for  five 
hundred  and  thirty-five  dollars  ($535). 

And  entered  judgment  without  an  opin- 
ion.   42  Ct  a.  542. 

The  case  was  brought  here  by  appeal  and 
submitted  on  printed  arguments. 

Counsel  for  appellee  referred  to  a  certi- 
fied copy  of  the  order  of  court  approving  the 
account  referred  to  in  finding  2,  stating  that 
it  was  attached  to  the  account  of  claimant 
now  on  file  in  the  court  of  claims.  That  or- 
der contains,  among  other  things:  "It  is 
hereby  certified  that,  upon  each  day  for 
which  a  per  diem  is  charged  in  this  account, 
the  court  was  opened  for  business,  and  court 
business  transacted  in  bankruptcy  matters 
as  stated." 

The  government  objects  on  the  ground 
that  the  order  is  not  set  forth  in  the  find- 
ings, and,  moreover,  that  the  paragraph  is 
of  no  effect,  "because  in  the  nature  of  a 
statement  of  a  conclusion  of  law." 

The  various  applicable  statutory  provi- 
sions will  be  found  in  United  States  v.  Fin- 
nell, supra,  and  in  Owen  v.  United  States, 
supra. 

We  concur  with  the  court  of  claims  that 
the  two  cases  cited  goTem  the  disposition 
of  this  case,  and  accordingly  affirm  the  judg- 
ment 
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(212  U.  8.  S74) 

IN  THE  MATTER  OF  THE  APPLICATION 
OF  MARY  DUNN  et  al.,  for  a  Writ  of 
Mandamus  against  the  Honorable  Edward 
R.  Meek,  District  Judge,  ete. 

Rkmoval  of  Causes  (§  lO*)  — Case  Ik- 

VOLVINO  Fedkbal  QuXSTION-^OinT  Ao- 

Tioif— "Suit  Abisiko  Undeb  Feoerai. 
CoNffrarunoN  ob  Laws." 

1.  An  action  brought  against  a  corpora- 
tion created  by  an  act  of  Congress,  and 
against  two  of  its  employees,  to  establish  a 
joint  liability  for  negligence,  is,  as  to  the 
individual  defendants,  as  well  as  to  the 
eorporation,  a  suit  arising  under  the  Fed- 
eral Constitution  or  laws,  within  the  mean- 
ing of  the  removal  provisions  of  the  act  of 
August  13,  1888  (25  Stat,  at  L.  433,  chap. 
866,  U.  S.  Comp.  Stat.  1901, p. 608), and  is 
therefore  removable  to  a  Federal  circuit 
oourt  on  petition  of  all  the  defendants. 

[Ed.  Note.— For  other  cases,  see  Removal  of 
Oanees,  Cent  Dig,  »  S7-53;   Dec  Diff.  i  19.*] 

BviDENCB  (8  84*)— Judicial  Notice— Fed- 

EBAIf  iNCOSPOBATIOlf* 

2.  A  Federal  court  will  judicially  notice 
that  a  corporate  defendant  was  incorporated 
by  an  act  of  Congreds,  even  without  any 
averment  of  the  fact  in  the  petition. 

[Bd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  88  26-28,    Dec  Dig.  8   M.*] 

CoxTBTS  (8  274*)— Federal  Courts— Dis- 

TSICTS--CORPOBATE    DEFENDANT. 

3.  A  corporation  created  by  an  act  of 
Congress  which,  having  designated  Dallas, 
Texas,  where  its  senior  vice  president  lives, 
as  its  general  office,  maintains  an  office  in 
Dallas  county,  and  has  all  the  acts  of  its 
board  of  directors  taken  in  New  York  city 
affirmed  by  a  meeting  of  the  board  at  Dal- 
las before  they  are  considered  effective,  is 
snable  in  the  northern  district  of  Texas,  un- 
der the  act  of  March  11,  1902  (32  Stat,  at  Lw 
68,  chap.  183,  U.  S.  Comp.  Stat.  Supp.  1007, 
p.  1G3),  and  Tex.  Civ.  Stat.  arts.  1222,  1223, 
as  being  a  resident  of,  and  doing  business 
in,  that  district,  and  having  an  agent  there 
npon  whom  service  can  properly  be  made. 

[Bd.  Note.->For  other  eases,  see  Courts,  Cent 
Dig.  8  814 ;   Deo.  Dig.  9  274.*] 

GouBTS  (8  844*)— Federal  Courts— Dis- 
trict—Bbinoino  IN  Nonresidents. 

4.  The  provision  for  service  of  nonresi- 
dents of  the  district  with  duplicate  writs, 
which  is  made  by  the  act  of  March  11,  1902, 
dividinff  Texas  into  four  judicial  districts, 
is  not  limited  to  local  actions  of  the  class 
described  in  the  act  of  March  3,  1876  (18 
Stat,  at  L.  470,  chap.  137,  U.  S.  Comp.  Stat. 
1901,  p.  608),  §  8,  providing  for  bringing  in 
nonresidents  in  suits  commenced  to  enforce 
any  legal  or  equitable  lien  or  claim  to,  or 
to  remove  any  encumbrance  or  cloud  upon, 
real  or  personal  property  in  the  distriot 
wlMre  sueh  suit  is  brought. 

CM.  Note.— For  other  cases,  eee  Courts,  Dec. 
Dig.  8  344.*] 

[No.  10,  Original.] 

Aigned  January  11,  1909.    Decided  Febm* 
ary  23,  1909. 

ORIGINAL  application  for  a  rule  to  show 
cause  why  mandamus  should  not  issue 


to  the  district  judge  of  the  United  SUtes 
for  the  Northern  District  of  Texas,  eom- 
manding  him  and  the  Circuit  Court  for  thai 
district  to  remand  a  cause  to  the  Distriei 
Court  of  Dallas  County,  Texas,  and  to  de- 
sist  from  exercising  any  further  jurisdictiOD 
in  the  cause  except  the  entering  of  an  order 
remanding  it  to  the  state  court.  Rule  dis- 
charged and  proceedings  for  mandamus  dis^ 
missed. 

as 

Statement  by  Mr.  Justice  Peckham:  ci 
*This  is  an  original  application  to  this* 
court  for  a  rule,  directed  to  the  district 
judge  of  the  United  States  for  the  northern 
district  of  Texas,  directing  him,  and  also 
the  circuit  court  of  the  United  States  for 
that  district,  to  show  cause  why  a  manda- 
mus  should  not  issue,  commanding  thai 
judge  and  that  court,  and  each  of  them,  to 
remand  a  certain  action  at  law  to  the 
district  court  of  Dallas  county,  Texas,  anJ 
to  desist  from  exercising  any  further  juris- 
diction in  the  action,  except  the  entering  of 
the  order  remanding  it  to  the  state  court* 
Upon  such  application  a  rule  was  made  by 
this  court  that  'the  judge  and  the  court 
should  show  cause,  in  accordance  there* 
with. 

Upon  service  of  the  rule  being  made,  m 
return  has  been  duly  filed  by  the  district 
judge,  acting  for  himself  and  as  judge  of 
the  circuit  court. 

In  the  papers  used  upon  the  application 
for  the  writ  and  in  the  return  of  the  dis- 
trict judge  made  thereto  the  following  faets 
are  set  forth: 

An  action  was  brought  in  the  state  court 
in  the  county  of  Dallas  and  state  of  Texas 
on  the  1st  day  of  August,  1907,  against  tho 
Texas  ft  Pacific  Railway  Company  and  two* 
individuals,  C.  W.  Slayter  and  Carl  Rao- 
mussen,  who  were,  respectively,  engineer 
and  fireman  on  the  Texas  ft  Pacific  Rail- 
way, to  recover  damages  for  the  negligent 
killing  of  J.  J.  Dunn,  the  husband  of  one  of 
the  plaintifiTs  and  the  father  of  others.  The* 
action  was  brought  against  the  company 
and  the  individual  defendants  jointly,  and 
the  petition  in  the  state  court  alleged  that 
plaintiffs  resided  in  Dallas  county,  Texas, 
of  which  county  the  plaintiffs  were  in-i* 
habitants  and  residents,  and  that*  the  de-? 
fendant  the  Texas  ft  Pacific  Railway  Com- 
pany was  a  corporation  duly  incorporated; 
with  an  office  and  local  agent  in  Dallas 
county,  Texas;  that  the  defendant  Slayter 
was  a  resident  and  citizen  and  inhabitant 
of  Harrison  county,  in  said  state,  and  that 
the  defendant  Rasmussen  was  also  a  resi- 
dent, citizen,  and  inhabitant  of  Harrison 
county,  in  the  said  state.  The  petition  tlMB 
alleged  that  Dunn  was  killed  directly  and 
proximately  through  the  negligence  of  ths 
defendants,  who  were  guilty  of 


•Vor  other  oesea  8«e  same  topic  ft  8  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indezea 
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In  permitting  and  eauBing  the  engine  and 
train  to  run  into,  against,  and  over  the 
said  Dunn,  and  injuring  him  so  that  he 
was  instantly  killed.  The  petition  then 
averred  certain  particular  acts  of  negli- 
gence on  the  part  of  the  defendants  and 
sought  to  recover  from  them  on  account 
of  such  negligent  killing  the  sum  of  $85,- 
000.  All  of  the  defendants  were  duly 
served  with  process,  and  within  the  time 
required  by  law  they  all  joined  in  a  peti- 
tion to  the  state  court  to  remove  the 
cause  to  the  circuit  court  of  the  United 
States  for  the  northern  district  of  Texas 
(which  included  Dallas  county),  and  pre- 
sented bonds  for  such  removal.  The  ground 
for  the  removal  was  alleged  to  be  that  the 
Texas  &  Pacific  Railway  Company  was  a 
corporation  organized  and  existing  under 
the  laws  of  the  United  States  by  virtue  of 
"An  Act  to  Incorporate  the  Texas  ft  Pacific 
Railroad  Company,  and  to  Aid  in  the  Con- 
struction of  Its  Road,  and  for  Other  Pur- 
poses," approved  March  3,  1871  [16  Stat, 
at  L.  573,  chap.  122],  and  acts  amendatory 
thereof  and  supplemental  thereto,  by  one  of 
which  the  name  and  style  of  the  company 
was  changed  to  the  Texas  &  Pacific  Railway 
Company.  The  petition  alleged  that  the 
matter  in  dispute  in  the  case  exceeds,  ex- 
elusive  of  interest  and  costs,  the  sum  of 
$2,000,  and  that  the  suit  arose  under  the 
laws  of  the  United  States,  and  more  es- 
pecially under  the  law  of  the  United  States 
constituting  the  charter  of  the  defendant 
and  under  which  it  was  incorporated;  that, 
under  the  laws  of  the  United  States,  the 
circuit  court  of  the  United  States  for  the 
northern  district  of  Texas  had  original  ju- 
risdiction of  the  suit.  To  the  granting  of 
{•this  application  the  plaintiffs  objected, 
CO  among  other  things,  upon  the  ground  that 
*  the  plaintiffs  had  not  the  right,  at  the 
time  of  the  commencement  of  the  suit,  to 
bring  it  in  the  circuit  court  of  the  United 
States  for  the  northern  district  of  Texas 
against  either  of  the  defendants  Slayter  and 
Rasmussen,  and  that  it  appears,  from  the 
plaintiffs'  petition  in  the  case,  that  it  is  not 
removable  to  the  circuit  court  of  the  United 
States  for  the  northern  district  of  Texas 
at  the  instance  of  either  of  the  individual 
defendants,  nor  at  the  instance  of  the  rail- 
way company;  and  that  it  also  appears 
from  the  defendants'  own  petition  for  the 
removal  that  the  case  is  not  removable  to 
the  circuit  court  of  the  United  States  for 
the  northern  district  of  Texas  at  the  in- 
stance of  either  the  defendants  Slayter  or 
Rasmussen,  or  even  at  the  instance  of  the 
defendant  railway  company,  or  of  all  of 
them  together. 

The  state  court,  while  holding  that  the 
petition  to  remove  to  a  Federal  court  was 


in  all  respects  regular,  and  that  it  was  filed 
in  due  time,  and  that  a  good  and  sufficient 
bond  had  been  filed,  held  that  the  petition 
did  not  show  proper  grounds  for  removal 
of  the  suit,  and  the  application  for  removal 
was  denied. 

Thereupon  the  defendants  in  the  suit  in 
the  state  court,  on  January  13,  1008,  filed 
in  the  office  of  the  clerk  of  the  circuit  court 
of  the  United  States  for  the  northern  dis- 
trict of  Texas,  at  Dallas,  Texas,  a  copy  of  the 
record  in  that  suit.  Before  any  other  pro- 
ceedings were  had  in  the  case  in  the  circuit 
court  of  the  United  States,  and  on  the  20th 
of  January,  1008,  the  plaintiffs  filed  in  that 
court  a  motion  to  remand  the  case.  While 
expressly  denying  that  the  circuit  court 
had  jurisdiction  of  the  case,  the  plaintiffs 
moved  the  court  to  remand  it,  for  the  reason 
that  the  suit  did  not  properly  involve  a  dis- 
pute or  controversy  properly  within  the  ja- 
risdiction  of  the  court,  because,  as  was  said, 
it  did  not  appear  from  the  record  or  from 
the  defendants'  petition  to  remove  the  causey 
that  any  of  the  defendants  were  inhabitants 
of  the  northern  district  of  Texas,  and  that 
there  was  no  denial  by  the  defendants  of 
plaintiffs'  allegation  that  the  individual  de- 
fendants, Slayter  and  Rasmussen,  were  in-oo 
habitants  of  Harrison  county,  Texas,  which  {; 
county  is  in  eastern  ^district  of  Texas.  It* 
was  also  averred  that  it  appeared  upon  the 
face  of  the  record  that  there  was  no  sepa^ 
rable  controversy  as  to  either  or  any  of  the 
defendants.  The  plaintiffs  further  averred 
that  the  railway  company  had  its  principal 
office  in  the  city  of  New  York,  in  the  south- 
ern district  of  New  York  and  state  of  New 
York,  of  which  district  it  was  an  inhabit^ 
ant,  and  that  it  was  not  an  inhabitant  of 
the  northern  district  of  Texas,  and  could  not 
be  sued  by  the  plaintiff  in  that  district  by 
reason  of  its  being  a  Federal  corporationi 
hence  it  had  not  the  right  to  remove  the 
cause  to  the  Federal  court. 

The  defendants  answered  the  petition  to 
remand,  and  averred  that  the  railway  com- 
pany was  a  resident  of  and  had  its  domicil 
in  the  northern  district  of  Texas,  and  that 
the  individual  defendants  were  jointly  sued 
with  the  railway  company,  a  resident  of 
the  district  of  Dallas.  That  no  claim  of 
separable  controversy  or  diverse  citizen- 
ship was  made,  but  the  application  to  re- 
move was  based  upon  the  existence  of  a 
Federal  question  as  to  all  of  the  defendants. 
That,  although  the  plaintiffs'  petition  in  the 
case  simply  alleged  that  the  railway  company 
was  a  corporation  duly  incorporated,  yet 
defendants  alleged  that  it  had  an  office 
and  local  agent  in  Dallas  county,  Texas,  and 
it  was  urged  that  the  court  would  take 
judicial  notice  of  the  Federal  character  of 
the  defendant,  notwithstanding  the  plain- 
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tiffs  had  Delected  to  allege  it;  and  that  the 
record  showed  a  general  liability  charged 
by  the  plaintiffs  as  against  all  the  defend- 
ants, and  that  the  Federal  question  as  to  all 
of  such  defendants  was  thereby  raised. 

The  motion  made  by  the  plaintiffs  to  re- 
mand the  cause  came  on  to  be  heard  by  the 
district  judge  holding  the  circuit  court,  and 
was  OTcrruled  and  denied. 

No  further  proceedings  have  been  had  in 
the  case  in  the  circuit  court  of  the  United 
States,  and  the  case  also  stands  upon  the 
docket  of  the  state  court,  subject  to  call  and 
disposition. 

Upon  application,  the  circuit  court  issued 
an  injunction  restraining  the  plaintiffs  from 
^  continuing  any  proceedings  in  the  state 
g  eourt  in  the  action. 

•  A  motion  was  made  to  dissolve  the  in- 
junction, which  was  denied.  Madisonville 
Traction  Go.  v.  St  Bernard  Min.  Co.  196 
U.  S.  239,  49  li.  ed.  462,  25  Sup.  Ct  Kep. 
251. 

The  plaintiffs  insist  that  mandamus  is  the 
only  adequate  remedy  under  the  facts  stated, 
by  which  they  can  obtain  relief  and  proceed 
with  the  trial  of  their  cause  in  the  state 
•oart 

Mr.  O.  W.  StarllnflT  and  Messrs.  Garden, 
Starling,  ft  Garden  for  petitioner!. 
Messrs.  Rnsh  Tagsarty  John  F.  Dillon, 
CO  and  W.  L.  Hall  for  respondents. 

60 
CO 

*  *Mr.  Justice  Peddiam,  after  making  the 
foregoing  statement  delivered  the  opinion 
of  the  court: 

It  is  agreed  by  all  that  there  is  in  this 
ease  no  separable  controversy,  and  the  im- 
portant question  is  whether,  upon  the  |acts 
■tated,  a  removal  can  be  ordered,  notwith- 
standing  the  individual  defendants  were 
made  parties  to  the  suit  itnd  were  not  resi- 
dents or  inhabitants  of  the  northern  dis- 
trict of  Texas  when  sued. 

The  question  arises  under  the  act  of  Gon- 
gress  of  1888,  relative  to  the  removal  of 
eases  from  state  to  Federal  courts.  25  Stat 
at  L.  433,  chap.  866,  U.  S.  Gomp.  Stat  1901, 
p.  508.  This  act  ^  i^  title  shows,  was 
passed  for  the  purpose  of  correcting  the  en- 
rolment of  the  act  approved  March  3,  1887 
(24  Stat  at  L.  552,  chap.  373),  which 
amended  the  act  approved  March  3,  1875 
(18  Stat  at  L.  470,  chap.  137,  U.  S.  Gomp. 
Stat  1901,  p.  508).  The  first  clause  of  the 
first  section  of  the  act  of  1888  gave  to  the 
circuit  courts  of  the  United  States  "origi- 
nal cognizance,  concurrent  with  the  courts 
of  the  several  states,  of  all  suits  of  a  civil 
nature,  at  common  law  or  in  equity,  where 
the  matter  in  dispute  exceeds,  exclusive  of 
interest  and  costs,  the  sum  or  value  of  two 
thousand  dollars,  and  arising  under  the  Gon- 


stitution  or  laws  of  the  United  Stales,  or 
treaties  made,  or  which  shall  be  made,  under 
their  authority." 

The  second  clause  of  that  section  of  the 
act  provided  "that  any  suit  of  a  civil  na- 
ture, at  law  or  in  equity,  arising  under  the 
Gonstitution  or  laws  of  the  United  States, 
or  treaties  made,  or  which  shall  be  made, 
imder  their  authority,  of  which  the  circuit 
courts  of  the  United  States  are  given  origi- 
nal jurisdiction  by  the  preceding  section, 
which  may  now  be  pending,  or  which  may 
hereafter  be  brought  in  any  state  court,  may 
be  removed  by  the  defendant  or  defendants 
therein  to  the  circuit  court  of  the  United 
States  for  the  proper  district" 

If  the  question  were  as  to  the  right  to  re- 
move a  case  to  the  Federal  court  where  the 
sole  defendant  was  a  corporation  created 
by  an  act  of  Gongress,  there  can  be  no  die-  ^ 
puts  as  to  the  right  of  such  a  defendant  to  JJ 
claim  the  removal.  As  the*corporation  ds-* 
rives  all  its  rights  from  the  law  of  Gon- 
gress, a  suit  brought  against  it  on 
account  of  its  action  arises  imder  the 
Gonstitution  or  laws  of  the  United 
States.  Osbom  v.  Bank  of  United  States, 
9  Wheat  738,  817,  828,  6  L.  ed.  204,  223, 
225;  Pacific  R.  Removal  Gases,  115  U.  S.  1, 
29  L.  ed.  319,  5  Sup.  Gt  Rep.  1113.  See  al- 
so act  of  incorporation  of  the  Texas  4 
Pacific  Railroad  Gompany,  16  Stat,  at  L. 
573,  chap.  122,  giving  the  right  to  the  cor- 
poration (p.  574,  §  1)  to  sue  and  be  sued 
in  all  the  courts  of  law  and  equity  within 
the  United  States. 

The  right  to  remove,  under  the  statute,  de- 
pends upon  whether  the  suit  could  original- 
ly have  been  brought  in  the  circuit  court 
of  the  United  States.  Madioonville  Traction 
Go.  V.  St  Bernard  Min.  Go.  196  U.  S.  239, 
245,  49  L.  ed.  462, 464, 25  Sup.  Gt  Rep.  251 1 
Oochran  v.  Montgomery  Gounty,  199  U.  8. 
260,  50  lu  ed.  182,  26  Sup.  Gt  Rep.  58,  4 
A.  &  E.  Ann.  Gas.  451. 

The  question,  then,  is  whether  the  United 
States  circuit  court  for  the  proper  district 
(northern  district  of  Texas)  would  have  had 
jurisdiction  of  a  suit  commenced  in  that  dis- 
trict by  the  plaintiffs  against  the  railway 
company  and  the  two  individual  defendants. 
A  suit  against  the  company  would,  as  we 
have  seen,  be  one  arising  tmder  the  (in- 
stitution or  laws  of  the  United  States,  and 
as  the  individual  defendants  resided  in  the 
state  of  Texas  ( the  same  state  as  the  plain- 
tiffs) the  ground  of  jurisdiction  of  the  Fed- 
eral court  as  to  them  must  be  that  by  join- 
ing all  as  defendants  in  a  joint  action  for 
the  same  wrong  done  by  all  of  them,  the 
plaintiffs  thereby  made  the  suit  against  the 
individual  defendants  also  one  which  arises 
under  the  Gonstitution  or  laws  of  the  United 
SUtea. 
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The  plaintiffs  themseWes  have  made  the 
act  of  which  they  complain  a  joint  one,  and, 
being  one  which  arises  under  the  Constitu- 
tion and  laws  of  the  United  States  as  to  one 
of  the  defendants,  it  becomes  so  as  to  all, 
because  it  is  joint.  The  Federal  character 
permeates  the  whole  case,  including  the  in- 
dividual defendants  as  well  as  the  corpora- 
tion. The  case  which  plaintiffs  make  in 
their  petition  in  the  suit  must  determine  the 
character  of  the  cause  of  action.  Alabama 
le  O.  S.  R.  Co.  T.  Thompson,  200  U.  S.  206,  216, 
g  50  L.  ed.  441,  446,  26  Sup.  Ct.  Rep.  161,  4 
•  A.  &  E.  Ann.  Cas.  1147.  The  acts  of  the*in- 
dividual  defendants  were  not  necessarily,  in 
and  of  themselves,  inherently  of  a  Federal 
nature. 

In  Landers  v.  Felton,  73  Fed.  311,  the 
question  arose  whether  an  action  brought 
against  the  receiver  of  a  United  States  court, 
and  others  who  were  citizens  of  the  same 
state  as  that  of  the  plaintiff,  to  establish  a 
joint  liability  of  all  the  defendants,  was  a 
suit  arising  under  the  laws  or  Constitution 
of  the  United  States.  The  court  held  that 
it  was,  saying:  **No  separate  liability  could 
be  asserted  against  the  receiver  .  .  . 
except  by  virtue  of  the  same  laws.  There- 
fore the  joint  liability  of  the  defendants 
with  the  receiver  arises  under  the  laws  and 
Constitution  of  the  United  States.  If  the 
plaintiff  wished  to  sue  the  other  defendants 
without  joining  the  receiver,  he  had  his  elec- 
tion to  do  so,  because  the  liability  of  joint 
tort  feasors  is  also  several.  He  might»  there- 
fore, have  maintained  his  action  against  the 
resident  defendants  in  a  state  court,  with- 
out any  possibility  of  removal  to  a  Federal 
court.  He  elected,  however,  to  join  the  resi- 
dent defendants  with  a  person  against  whom 
he  could  establish  no  liability,  in  the  car 
pacity  in  which  he  sues  him,  except  by  vir- 
tue of  the  laws  of  the  United  States.  There- 
fore the  joint  cause  of  action  which  he  as- 
serts against  all  the  defendants  must  find 
its  sanction  in  the  Federal  statutes.  Hence, 
the  cause  of  action  is  removable.  The  state 
court  was  in  error  in  denying  the  petition 
of  the  receiver,  and  the  motion  to  remand 
is  overruled." 

In  Lund  v.  Chicago,  R.  I.  &  P.  R.  Co.  78 
Fed.  386,  a  suit  was  brought  in  the  state 
eourt  against  that  company,  together  with 
the  Union  Pacific  Railroad  Company  and  its 
receivers.  One  was  a  state,  and  the  other 
a  United  States,  corporation.  The  Union 
Pacific,  by  its  receivers,  filed  a  petition  for 
removal  ol  the  cause,  and  a  motion  to  re- 
mand was  made,  and  it  was  urged  that  the 
cause  was  not  removable  because  the  state 
corporation  was  joined  with  the  Union 
Pacific,  and  that,  as  to  the  state  corpora- 
tion, no  Federal  law  was  involved,  and  it 
eould  not  remove  the  cause  to  the  Federal 


I  court.  The  court  held  the  defense  was  not « 
well  taken;  that  the  statute  organizing  theg 
|*Union  Pacific  Railway  necessarily  involved* 
a  Federal  law,  and,  as  it  was  a  joint  causa 
of  action,  it  was  clear  that  the  whole  case 
arose  under  the  Federal  law;  that  while  a 
suit  against  the  Rock  Island  company,  the 
state  corporation,  could  have  been  main* 
tained  without  reference  to  the  Federal  laws, 
yet,  as  it  was  sought  to  hold  the  Union  Pa- 
cific Railway  Company  and  its  receivers 
jointly  with  the  state  company,  then  a  new 
character  was  given  to  the  action  and  a  new 
element  was  introduced;  to  wit,  the  laws  of 
the  United  States;  therefore,  as  it  was  nec- 
essary, in  order  to  maintain  the  action 
against  the  defendants  jointly,  to  invoke 
the  Federal  law,  the  case  was  one  arising 
under  the  laws  of  the  United  States,  and 
hence  the  whole  case  was  removable  under 
the  statute.  In  such  case  it  was  said  tha 
Federal  question  affects  all  parties  defendant 
in  the  suit,  entitling  it  to  be  removed  where 
all  the  parties  unite  in  the  petition.  Mar> 
tin  V.  St.  Louis  Southwestern  R.  Co.  134 
Fed.  134,  is  to  same  effect.  And  see  Fisk 
V.  Union  P.  R.  Co.  8  Blatchf .  243,  Fed.  Cu. 
No.  4,828,  per  Circuit  Justice  Nelson  and 
Judge  Blatchford,  opinion  by  Justice  Nel- 
son, upon  question  of  removal  where  the  case 
arises  out  of  the  Constitution  or  laws  of 
United  States,  although  some  of  the  defend- 
ants could  not  themselves  apply  to  remove 
it 

We  are  aware  that  a  different  view  hae 
been  taken  of  the  rights  of  defendants  si^ 
uated  like  those  in  this  case  by  the  supreme 
court  of  the  state  of  Texas  in  Texas  &  P. 
R.  Co.  V.  Huber  (May  2,  1906)  100  Tex.  1» 
02  a.  W.  832;  Eastin  v.  Texas  ft  P.  R.  Ca 
(May  2,  1906)  99  Tex.  664,  92  S.  W.  838; 
but,  as  this  is  a  case  where  we  are  called 
upon  to  exercise  our  own  judgment,  we  have 
come  to  a  different  conclusion,  notwith- 
standing our  great  respect  for  the  decisions 
of  the  courts  of  that  state. 

Although  the  plaintiffs,  in  their  original 
petition  in  the  state  court,  state  that  the 
railway  company  was  a  corporation,  duly 
incorporated,  with  an  office  and  local  agent 
in  Dallas  county,  Texas,  the  fact  that  the 
corporation  was  incorporated  by  an  act  of 
Congress  will  be  noticed  by  the  court,  even^ 
without  an  averment  of  that  fact  in  the  pe>  es 
tition,    Texas  4  P.  R.  Co.^v.  Cody,  166  U.* 
S.  606,  610,  41  L.  ed.  1132,  1134,  17  Sup.  Ct 
Rep.  703;  Texas  &  P.  R.  Co.  v.  Barrett,  166 
U.  8.  617,  41  L.  ed.  1136,  17  Sup.  Ct.  Repu 
707. 

In  Chicago, R.L& P. R. Co. V.Martin,  178 
U.  S.  246,  44  L.  ed.  1066,  20  Sup.  Ct  Rep. 
864,  the  action  was  brought  by  the  admin- 
istrator of  William  Martin  against  the 
Chicago,  Rock  Island,  ft  Pacific  Railroad 
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Company  (a  state  corporation),  Clark  and 
others,  and  the  receiTen  of  the  Union  Pa- 
dfic  Railway  Company,  in  the  district  court 
of  Clay  county,  Kansas,  to  recover  damages 
for  the  death  of  decedent  The  Union  Pa- 
cific Railway  was  a  Federal  corporation, 
and  its  receiyers  were  appointed  by  the  Fed- 
eral court.  Application  to  remove  the 
cause  to  the  Federal  court  was  made  by  the 
receivers  of  the  Union  Pacific,  which  appli- 
cation was  not  joined  in  by  the  state  cor- 
poration, and  the  application  was  denied, 
because  all  the  defendants  were  charged 
with  Jointly  causing  the  death  of  plaintiff's 
intestate,  and  all  did  not  join  in  the  peti- 
tion for  removal.  The  case  was  tried  and 
Judgment  obtained  for  the  plaintiff  in  the 
state  court,  and  was  taken  on  error  to  the 
supreme  court  of  Kansas  and  there  affirmed. 
60  Kan.  437,  53  Pac  461.  In  this  court  the 
chief  Justice,  speaking  for  the  court,  said: 
"Assuming  that  as  to  the  receivers  the  case 
may  be  said  to  have  arisen  under  the  Consti- 
tution and  laws  of  the  United  States,  the 
fuestloii  is  whether  it  was  necessary  for  the 
Chicago,  Rock  Island,  &  Pacific  Railroad 
Company,  defendant,  to  Join  in  the  applica- 
tion of  its  codefendants,  the  receivers  of  the 
Union  Pacific  Railway  Company,  to  effect 
a  removal  to  the  circuit  court."  Upon  con- 
sideration of  the  removal  statutes  it  was 
held  that  it  was  necessary  for  the  state  cor- 
poration to  Join  in  the  application.  Here  all 
4xf  the  defendants  have  joined,  and,  as  we 
have  seen,  thqr  are  all,  under  the  circum- 
stances, able  to  assert  and  daim  the  right 
«f  removal  of  the  cause  to  a  Federal  court. 
It  was  held  in  the  Martin  Case,  supra,  that 
there  was  no  separable  controvert,  and  so 
lailuie  of  all  the  defendants  to  Join  could 
Bot  be  excused. 

Borne  further  objections  are  taken  to  the 
fight  of  plaintiffs  to  maintain  this  suit  in 
Q  lbs  Federal  court,  and  therefore  to  the  right 
2«f  the  defendants  to  remove  from  a  state 
•  ecmrt  The^objection  is  that  the  defendants 
Blayter  and  Rasmussen  were  not  residents 
•f  the  northern  district  of  Texas,  but,  on 
the  contrary,  were  residents  of  the  eastern 
district,  and  consequently  could  not  be  sued 
In  the  former  district;  and  also  that  the 
failway  company  was  not  a  resident  of  the 
«tate  of  Texas,  but  was  a  resident  of  the 
«oathem  district  of  the  state  of  New  Toric. 
Upon  the  latter  question  the  facts  on  dep- 
osition before  the  United  SUtes  district 
Judge  in  Texas  showed  that  the  company 
maintained  an  office  in  Dallas  county,  Tteas, 
and  that  the  senior  vice  president  lived  in 
Dallas,  and  that  for  many  years  the  company 
had  designated  Dallas  as  its  general  office, 
and  that  all  the  acts  of  the  board  of  direetr 
«rs  taken  in  New  York  city  are  subsequent- 
V  ftiBraied  by  the  meeting  of  the  board  at 


Dallas  before  th^  are  oonaidered  offyetivv. 
We  are  of  opinion  that  the  defendant  com- 
pany was  liable  to  suit  in  the  northern  dis- 
trict 

By  §  10  of  the  act  of  Congress  entitled 
"An  Act  to  Divide  the  State  of  Texas  into 
Four  Judicial  Districts,"  approved  March 
11,  1902  (32  Stat  at  L.  68,  chap.  183,  YJ. 
S.  Comp.  Stat  Supp.  1907,  p.  163),  provision 
is  made  for  the  service  of  process  against 
defendants,  and,  if  there  be  more  than  one 
defendant,  and  they  reside  in  different  di- 
visions of  the  district  or  in  different  dis- 
tricts, the  plaintiff  can  sue  in  either  di- 
vision or  in  either  district  in  which  one  or 
more  of  the  defendants  may  reside,  sending 
a  duplicate  writ  or  writs  to  the  other  de- 
fendant or  defendants,  upon  which  the  clerk 
shall  indorse  that  the  writ  thus  sent  is  a 
copy  of  a  writ  sued  out  of  the  court  of  the 
proper  division  of  said  district 

Articles  1222  and  1223  of  the  Civil  SUt- 
utes  of  Texas  provide  for  the  service  of  proo- 
ess  in  suits  against  incorporated  compa- 
nies or  foreign  public  or  private  corpora- 
tions. 

Under  these  various  statutes  the  plaintiffs 
would  have  had  the  right  to  sue  tiie  Texas 
&  Pacific  Railway  Company  in  the  north- 
em  district  of  Texas,  because  it  was  a  resi- 
dent of  and  doing  business  in  that  district^ 
and  had  an  agent  there  upon  whom  service 
could  properly  be  made.  ^ 

The  individual  defendants,   Slayter  andg 
Rasmussen,  being* residents  of  the  eastern* 
district  of  Texas,  could,  under  §  10  of  the 
aet  above  mentioned,  be  served  with  dupli- 
cate writs,  and  so  the  circuit  court  would 
obtain  Jurisdiction  over  them  also. 

We  do  not  think  that  the  10th  section  of 
the  act  of  1902,  supra,  should  be  limited 
so  as  to  apply  only  to  local  actions  of  the 
class  described  in  §  8  of  the  act  of  1876.  18 
Stat  at  L.  470,  chap.  137,  U.  S.  Comp.  Stat 
1001,  p.  608.  That  section  relates  to  suits 
commenced  to  enforce  any  l^gal  or  equitable 
lien  or  claim  to  or  to  remove  any  encum- 
brance or  cloud  upon  real  or  personal  prop- 
erty in  the  district  where  such  suit  is 
brought  The  first  part  of  §  10  does  not 
so  limit  its  application,  while  the  latter  part 
makes  special  provision  for  suits  and  actions 
affecting  the  title  to  real  estate,  which  di- 
rects that  the  action  must  be  brought  where 
such  real  estate  is  in  whole  or  in  part  situ- 
ated. 

We  are  of  opinion  that  the  Circuit  Court 
of  the  United  States  obtained  Jurisdiction 
by  the  proceedings  for  the  removal  of  the 
case  to  that  court,  and  the  rule  to  show 
cause  is  therefore  discharged  and  the  pro- 
ceedings in  this  court  to  obtain  a  mandamus 
are  dismissed. 

Mr.  Justice  Harlan  dissented. 
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NEW  YORK  CENTRAL  &  HUDSON  RIV- 
ER RAILROAD  COMPANY,  Plff.  in  Err., 

V. 

UNITED  STATES. 

Constitution Ai,  Law  (J  258*)— Dub  Pbo- 
CESS  OF  Law— iMFUTiNa  Cbdcs  to  Cob- 

POBATION. 

1.  Due  process  of  law  is  not  denied  by 
the  provisions  of  the  Elkins  act  of  February 
19,  1903  (32  Stat,  at  L.  847,  chap.  708, 
U.  S.  Comp.  Stat.  Supp.  1907,  p.  880),  un- 
der which  the  commission  by  corporate  offi- 
cers, acting  within  the  scope  of  their  em- 
ployment, of  criminal  violations  of  the  pro- 
hibitions of  that  act  against  giving  rebates, 
is  imputed  to  the  corporation,  and  the  cor- 
poration is  subjected  to  criminal  prosecu- 
tion therefor. 

[Ed.  Note.— For  other  caseSf  see  Constitutional 
Law,  Dec  Dig.  8  258.*] 

Statutes  (5  64*)— Invalid  in  Part. 

2.  The  possible  invalidity  as  to  individual 
carriers  of  the  provisions  of  the  Elkins  act 
of  February  19,  1903,  imputing  to  the  car- 
rier the  acts,  omissions,  or  failures  of  the 
officers  and  agents  of  such  carrier,  acting 
within  the  scope  of  their  employment,  does 
not  affect  the  validity  of  so  much  of  that 
act  as  imputes  to  corporate  carriers  the  com- 
mission b^  officers  and  agents  of  such  car 
riers,  acting  within  the  scope  of  their  em- 
ployment, of  criminal  violations  of  the  pro- 
iiibitions  of  that  act  against  giving  rebates. 

[Ed.  Note,— For  other  caaea,  see  Statutes,  Cent. 
Dig.  99  B8-e6,  195;    Deo.  Dig.  $  64.*] 

Indictment  and  Information  (§  124*)— 
JoiNDEB  OF  Defendants. 

3.  Both  the  corporation  and  its  agepts 
may  be  joined  in  an  indictment  for  violating 
the  provisions  of  the  Elkins  act  of  February 
19,  1903,  against  rebates,  under  which  the 
commission  by  corporate  officers  or  agents, 
acting  within  the  scope  of  their  employment^ 
of  criminal  violations  of  the  provisions  of 
that  act,  is  imputed  to  the  corporation,  and 
the  corporation  subjected  to  criminal  prose- 
cution therefor. 

[Ed.  Note.— For  other  cases,  see  Indictment  and 
Information,  De&  Dig.  9  124.*] 

Obiminal  Law  (§  1167*)--AppEAiy~PREj- 
XXDICIAI«  Orbob— Defective  Indictment. 

4.  A  want  of  particularity  in  describing 
the  offense  intended  to  be  charged  by  an  in- 
dictment cannot  successfully  l^  urged  as  a 
ground  for  reversing  a  conviction,  where 
such  indictment  specifically  states  the  ele- 
ments of  the  offense  with  sufficient  particu- 
larity fully  to  advise  the  defendant  of  the 
crime  charged,  and  to  enable  a  conviction, 
if  had,  to  be  pleaded  in  bar  of  any  subse- 
quent prosecution  for  the  same  offense,  in 
view  of  U.  S.  Rev.  Stat.  §  1026,  U.  S.  Comp. 
Stat.  1901,  p.  720,  providing  that  no  judg- 
ment upon  an  indictment  shall  be  affected 
by  reason  of  any  defect  or  imperfection  in 
matter  of  form  which  shall  not  tend  to  the 
prejudice  of  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law. 
Cent  Dig.  9  SlOl;    Dec.  Dig.  9  1167.*] 

Carriers  (9  38«)— Rbbatino— When  Of- 
fense CoMPUcrs. 

5.  The  offense  of  giving  rebates  in  viola- 
tion of  the  Elkins  act  of  February  19,  1903, 
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is  complete  when  the  carrier,  to  whom  tiM 
shipper  has  paid  the  full  legal  rate,  pajs 
over  to  the  shipper,  upon  a  claim  presented 
by  him,  the  amoimt  of  the  rebate  stipulated 
in  the  agreement  under  which  the  shipment 
was  made. 

[Ed.  Note.— For  other  cases,  am  Carriers.  Dec 
Dig.  9  88.*] 

Cbiminal  Law  (9  823*)  —  Instructions 
upon  Fagt»— Cube  bt  Otheb  Inbtbuc- 
tions. 

C,  Instructing  the  jury  in  the  criminal 
prosecution  of  a  carrier  for  giving  rebates 
to  take  into  consideration  the  absence  of  a 
certain  witness  and  the  nonproduction  of 
books  in  which  entries  were  made  concerning 
the  transactions  in  question  is  not  preju- 
dicial error,  where  the  jurors  are  left  to  at- 
tach such  weight  to  these  circumstances  as 
they  see  fit,  and  are  further  instructed  that 
there  is  no  evidence  that  the  defendant  or 
those  who  controlled  its  corporate  action 
destroyed  or  failed  to  produce  any  paper 
for  which  the  government  asked. 
_  [Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Deo.  Dig.  9  823.*3 

[No.  67.] 

Argued  December  14,  15,  16,  1908.    Decided 
February   23,    1909. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  Distriet 
of  New  York  to  review  a  conviction  of  a 
carrier  for  giving  rebates  in  violation  of  the 
Elkins  act.    Affirmed. 

See  same  case  below  on  demurrer,  140 
Fed.  298. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Austen  G.  Fox,  John  D.  Iilnd- 
say,  and  Albert  H.  Harris,  for  plaintiff  ia 
error. 

Mr.  Henry  L.  Stimson,  Attorney  Gener- 
al Bonaparte,  and  Assistant  Attorney  Gen- 
eral Ellis  for  defendant  in  error. 


Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  circuit  oourt 
of  the  United  States  for  the  southern  dis- 
trict of  New  York,  sued  out  by  the  New 
York  Central  &  Hudson  River  Railroad  Com- 
pany, plaintiff  in  error.  In  the  circuit  court 
the  railroad  company  and  Fred  L.  Pomeroy, 
its  assistant  traffic  manager,  were  convicted 
for  the  payment  of  rebates  to  the  Amerioaa 
Sugar  Refining  Company  and  others,  upon 
shipments  of  sugar  from  the  city  of  New 
York  to  the  city  of  Detroit,  Michigan.  The 
indictment  was  upon  seven  counts  and  waa 
returned  against  the  company,  its  general 
traffic  manager,  and  its  assistant  traffic  man- 
ager. The  first  count,  covering  the  offering 
of  a  rebate,  was  withdrawn  from  the  jury 
by  the  district  attorney,  and  it  is  unneces- 
sary to  consider  it.  The  second  count 
charges  the  making  and  publishing  of  a 
through  tariff  rate  upon  sugar  by  certain 
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railroad  companies,  including  the  plaintiff 
in  error,  fixing  the  rate  at  23  cents  per  100 
pounds  from  New  York  city  to  Detroit,  and 
charges  the  railroad  company's  general  traf- 
fic manager  and  assistant  traffic  manager 
with  entering  into  an  unlawful  agreement 
and  arrangement  with  the  shippers,  the 
American  Sugar  Refining  Oompany  of  New 
York  and  the  American  Sugar  Refining  Com- 
pany of  New  Jersey,  and  the  consignees  of 
the  sugar,  W.  H.  Edgar  &  Son,  of  Detroit, 
whereby  it  was  agreed  that,  for  sugar 
shipped  over  the  line,  the  full  tariff  rate 
being  paid  thereon,  the  railroad  company 
should  give  a  rebate  of  5  cents  for  each  100 
pounds.  This  count  charges  that  during  the 
months  of  April  and  May,  1004,  shipments 
were  made  under  this  agreement,  and  the 
regular  tariff  rates  paid  thereon.  On  July 
14  of  that  year  a  claim  for  a  rebate  in  the 
sum  of  $1,624.00  was  presented  by  the 
■gents  of  the  shipper  and  consignees,  and 
^paid  on  the  31st  day  of  August  to  Lowell 
«M.  Palmer,  agent  of  the  sugar  company,  for 
•  the  benefit  of  the  shippers  and* consignees. 
In  each  of  the  counts,  except  the  sixth,  the 
lawful  rate  is  charged  to  have  been  23  cents 
per  100  pounds.  During  the  month  of  June, 
1004,  the  same  was  reduced  to  21  cents  per 
100  pounds,  and  the  rebate  agreed  to  and 
paid  being  3  cents  per  100  pounds.  The 
second  count  covers  the  shipments  of  April 
tad  May,  1004;  the  third  count  the  ship- 
ments for  July  and  August,  1004 ;  the  fourth 
for  September,  1004;  the  fifth  for  October, 
1004;  the  sixth  for  June,  1004,  and  the 
seventh  for  April  and  May,  1004.  In  each 
of  these  counts  there  is  an  allegation  of  the 
payment  of  the  published  rate,  the  presenta^ 
tion  of  the  claim  for  the  rebate,  and  the 
statement  of  a  specific  sum  allowed  and  paid 
on  account  thereof. 

Upon  the  trial  there  was  a  conviction 
ii]x>n  all  of  the  six  counts,  two  to  seven 
inclusive.  The  assistant  traffic  manager  was 
sentenced  to  pay  a  fine  of  $1,000  upon  each 
ef  the  counts;  the  present  plaintiff  in  error 
to  pay  a  fine  of  $18,000  on  each  count,  mak- 
ing a  fine  of  $108,000  in  all. 

The  facts  are  practically  undisputed.  They 
are  mainly  established  by  stipulation,  or  by 
letters  passing  between  the  traffic  managers 
and  the  agent  of  the  sugar  refining  com- 
panies. It  was  shown  that  the  established, 
filed,  and  published  rate  between  New  York 
and  Detroit  was  23  cents  per  100  pounds 
en  sugar,  except  during  the  month  of  June, 
1004,  when  it  was  21  cents  per  100  pounds. 
The  sugar  refining  companies  were  en- 
gaged in  selling  and  shipping  their  products 
in  Brooklyn  and  Jersey  City,  and  W.  H. 
Edgar  &  Son  were  engaged  in  business  in 
Detroit,  Michigan,  where  they  were  dealers 
in  sugar.  By  letters  between  Palmer,  in 
20  S.  C— 20. 


charge  of  the  traffic  of  the  sugar  refining 
companies  and  of  procuring  rates  for  the 
shipment  of  sugar,  and-  the  general  and  as- 
sistant traffic  managers  of  the  railroad  com* 
pany,  it  was  agreed  that  Edgar  &  Son  should 
receive  a  rate  of  18  cents  per  100  pounds 
from  New  York  to  Detroit  It  is  imneces- 
sary  to  quote  from  these  letters,  from  which 
it  is  abundantly  established  that  this  con- 
cession was  given  to  Edgar  &  Son  to  pre-^ 
vent  them  from  resorting  to  transportation  o 
by  the  water  route  between  New* York  and* 
Detroit,  thereby  depriving  the  roads  inter- 
ested of  the  business,  and  to  assist  Edgar 
&  Son  in  meeting  the  severe  competition  with 
other  shippers  and  dealers.  The  shipments 
were  made  accordingly  and  claims  of  rebate 
made  on  the  basis  of  a  reduction  of  6  cents 
a  hundred  pounds  from  the  published  rates. 
These  claims  were  sent  to  the  assistant 
freight  traffic  manager  of  the  railroad  com- 
pany by  Palmer,  the  agent  of  the  sugar 
companies,  and  then  sent  to  one  Wilson,  the 
general  manager  of  the  New  York  Central 
and  Fast  Freight  Lines  at  Buffalo,  New 
York.  Wilson  returned  to  the  assistant 
traffic  manager  of  the  railroad  company  a 
cashier's  draft  for  the  amount  of  the  claim* 
This  draft  was  then  sent  to  the  agent  of 
the  sugar  companies,  and  his  receipt  taken. 
It  was  stipulated  that  these  drafts  were 
ultimately  paid  from  the  funds  of  the  rail- 
road company. 

Numerous  objections  and  exceptions  were 
taken  at  every  stage  of  the  trial  to  the 
validity  of  the  indictment  and  the  proceed- 
ings thereunder.  The  principal  attack  in 
this  court  is  upon  the  constitutional  validity 
of  certain  features  of  the  Elkins  act.  32 
Stat,  at  L.  847,  chap.  708,  U.  S.  Comp.  Stat 
Supp.  1007,  p.  880.  That  act,  among  other 
things,  provides: 

"(1)  That  anything  done  or  omitted  to 
be  done  by  a  corporation  common  carrier 
subject  to  the  act  to  regulate  commerce, 
and  the  acts  amendatory  thereof,  which,  if 
done  or  omitted  to  be  done  by  any  director 
or  officer  thereof,  or  any  receiver,  trustee^ 
lessee,  agent,  or  person  acting  for  or  em- 
ployed by  such  corporation,  would  constitute 
a  misdemeanor  under  said  acts,  or  under 
this  act,  shall  also  be  held  to  be  a  misde- 
meanor committed  by  such  corporation;  and, 
upon  conviction  thereof,  it  shall  be  subjeet 
to  like  penalties  as  are  prescribed  in  said 
acts,  or  by  this  act,  with  reference  to  such 
persons,  except  as  such  penalties  are  herein 
changed. 


"In  eonstruing  and  enforcing  the  pro- 
visions of  this  section,  the  act,  omission,  or 
failure  of  any  officer,  agent,  or  other  person 
acting  for  or  employed  by  any  common  car- 
rier, acting  within  the  scope  of  his  employ- 
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§  ment,  shall,  in  every  ease,  be  also  deemed 

*  to  be  the  act,  omission,  or  failure  of  such 
oarrier,  as  well  as  that  of  the  person." 

It  is  contended  that  these  provisions  of 
the  law  are  unconstitutional  because  Con- 
gress has  no  authority  to  impute  to  a  cor- 
poration the  commission  of  criminal  offenses, 
or  to  subject  a  corporation  to  a  criminal 
prosecution  by  reason  of  the  things  charged. 
The  argument  is  that  to  thus  punish  the 
corporation  is  in  reality  to  punish  the  in- 
nocent stockholders,  and  to  deprive  them  of 
their  property  without  opportimity  to  be 
heard,  consequently  without  due  process  of 
law.  And  it  is  further  contended  that  these 
provisions  of  the  statute  deprive  the  cor- 
poration of  the  presumption  of  innocence, — 
a  presumption  which  is  part  of  due  process 
in  criminal  prosecutions.  It  is  urged  that, 
as  there  is  no  authority  shown  by  the  board 
of  directors  or  the  stockholders  for  the 
criminal  acts  of  the  agents  of  the  company, 
in  contracting  for  and  giving  rebates,  they 
oould  not  be  lawfully  charged  against  the 
corporation.  As  no  action  of  the  board  of 
directors  oould  legally  authorize  a  crime, 
and  as,  indeed,  the  stockholders  oould  not 
do  so,  the  arguments  come  to  this:  that, 
owing  to  the  nature  and  character  of  its  or- 
ganization and  the  extent  of  its  power  and 
authority,  a  corporation  cannot  commit  a 
erime  of  the  nature  charged  in  this  case. 

Some  of  the  earlier  writers  on  common 
law  held  the  law  to  be  that  a  corporation 
could  not  commit  a  crime.  It  is  said  to 
have  been  held  by  Lord  Chief  Justice  Holt 
(Anonymous,  12  Mod.  659)  that  "a  corpo- 
ration is  not  indictable,  although  the  par- 
ticular members  of  it  are."  In  Blaokstone's 
Commentaries,  chapter  18,  %  12,  we  find  it 
stated :  "A  corporation  cannot  commit  trea- 
son, or  felony,  or  other  crime  in  its  corpo- 
rate capacity,  though  its  members  may,  in 
their  distinct  individual  capacities."  The 
modem  authority,  universally,  so  far  as  we 
know,  is  the  other  way.  In  considering 
the  subject.  Bishop's  New  Criminal  Law, 
I  417,  devotes  a  chapter  to  the  capacity  of 
corporations  to  commit  erime,  and  states  the 
law  to  be:  "Since  a  corporation  acts  by 
f^its  officers  and  agents,  their  purposes,  mo- 
^tives,  and  intent  are  just  as  much  those  of 

•  the  corporation  as  are*the  things  done.  If, 
for  example,  the  invisible,  intangible  es- 
sence or  air  which  we  term  a  corpora- 
tion can  level  mountains,  fill  up  valleys,  lay 
down  iron  tracks,  and  run  railroad  cars  on 
them,  it  can  intend  to  do  it,  and  can  act 
therein  as  well  viciously  as  virtuously." 
Without  dting  the  state  eases  holding  the 
same  view,  we  may  note  Telegram  News- 
paper Co.  V.  Com.  172  Mass.  294,  44  LJLA. 
169,  70  Am.  St  Rep.  280,  62  N.  B.  446,  in 
whieh  it  was  held  that  »  corporation  was 


subject  to  punishment  for  criminal  con- 
tempt; and  the  court,  speaking  by  Mr.  Chief 
Justice  Field,  said:  "We  think  that  a  oor^ 
poration  may  be  liable  criminally  for  cer- 
tain offenses  of  which  a  specific  intent  may 
be  a  necessary  element.  There  is  no  more 
difficulty  in  imputing  to  a  corporation  a 
specific  intent  in  criminal  proceedings  than 
in  civil.  A  corporation  cannot  be  arrested 
and  imprisoned  in  either  civil  or  criminal 
proceedings,  but  its  property  may  be  taken 
either  as  compensation  for  a  private  wrong 
or  as  punishment  for  a  public  wrong."  It 
is  held  in  England  that  corporations  may 
be  criminally  prosecuted  for  acts  of  mis- 
feasance as  well  as  nonfeasance.  R.  v.  Great 
North  of  England  R.  Co.  9  Q.  B.  315. 

It  is  now  well  established  that,  in  ae- 
tions  for  tort,  the  corporation  may  be  held 
responsible  for  damages  for  the  acts  of  its 
agent  within  the  scope  of  his  employment. 
Lake  Shore  &  M.  S.  R.  Co.  v.  Prentice,  147 
U.  8.  101,  109,  111,  37  L.  ed.  07,  102,  103, 
13  Sup.  Ct.  Rep.  261. 

And  this  is  the  rule  when  the  act  is  done 
by  the  agent  in  the  course  of  his  employ- 
ment, although  done  wantonly  or  recklessly 
or  against  the  express  orders  of  the  princi- 
pal. In  such  cases  the  liability  is  not  im- 
puted because  the  principal  actually  par- 
ticipates in  the  malice  or  fraud,  but  be- 
cause the  act  is  done  for  the  benefit  of  the 
principal,  while  the  agent  is  acting  within 
the  soope  of  his  employment  in  the  business 
of  the  principal,  and  justice  requires  that 
the  latter  shall  be  held  responsible  for  dam- 
ages to  the  individual  who  has  suffered  by 
such  conduct.  Lothrop  v.  Adams,  133  Mass. 
471,  43  Am.  Rep.  528. 

A  corporation  is  held  responsible  for  aets^ 
not   within   the   agent's   corporate   powers  a 
strictly  construed,  but  which  the*agent  has* 
assumed   to    perform    for   the   corporation 
when  employing  the  corporate  powers  ae- 
tually  authorized,  and  in  such  cases  there 
need  be  no  written  authority  under  seal  or 
vote  of  the  corporation  in  order  to  const!- 
tute  the  agency  or  to  authorize  the  act. 
Washington  Gaslight  Co.  v.  Lansden, '172 
U.  8.  534,  544,  43  L.  ed.  643,  647,  19  Sup. 
Ct  Rep.  296. 

In  this  case  we  are  to  consider  the  crim- 
inal responsibility  of  a  corporation  for  aa 
act  done  while  an  authorized  agent  of  this 
company  is  exercising  the  authority  con- 
ferred upon  him.  It  was  admitted  by  the 
defendant  at  the  trial  that,  at  the  time 
mentioned  in  the  indictment,  the  general 
freight  traffic  manager  and  the  assistant 
freight  traffic  manager  were  authorized  to 
establish  rates  at  which  freight  should  be 
carried  over  the  line  of  the  New  York  Cen- 
tral &  Hudson  River  Company,  and  were  an* 
thorized  to  unite  with  other  oompanies  in 
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the  estftblisMng,  illiiig,  and  publishing  of 
through  rates,  including  the  through  rate  or 
rates  between  New  York  and  Detroit  re- 
ferred to  in  the  indictment.  Thus,  the  sub- 
ject-matter of  making  and  fixing  rates  was 
within  the  scope  of  the  authority  and  em- 
ployment of  the  agents  of  the  company, 
whose  acts  in  this  connection  are  sought  to 
be  charged  upon  the  company.  Thus  clothed 
with  authority,  the  agents  were  bound  to 
respect  the  regulation  of  interstate  com- 
merce enacted  by  Oongress,  requiring  the 
filing  and  publication  of  rates  and  ptinish- 
ing  departures  therefrom.  Applying  the 
prineiple  goyeming  civil  liability,  we  go 
only  a  step  farther  in  holding  that  the 
aet  of  the  agent,  while  exercising  the  au- 
thority delegated  to  him  to  make  rates  for 
transportation,  may  be  controlled,  in  the 
interest  of  public  policy,  by  imputing  his 
act  to  his  employer  and  imposing  penalties 
upon  the  corporation  for  which  he  is  act- 
ing in  the  premises. 

It  is  true  that  there  are  some  crimes 
which,  in  their  nature,  cannot  be  committed 
by  corporations.  But  there  is  a  large  class 
of  offenses,  of  which  rebating  under  the 
Federal  statutes  is  one,  wherein  the  crime 
consists  in  purposely  doing  the  things  pro- 
^hibited  by  statute.  In  that  dass  of  crimes 
^  we  see  no  good  reason  why  corporations  may 
•  not  be  held  responsible  for  and*efaarged  with 
the  knowledge  and  purposes  of  their  agents, 
acting  within  the  authority  conferred  upon 
them.  2  Morawetz,  Priy.  Oorp.  §  733; 
Green's  Brice,  Ultra  Vires,  366.  If  it  were 
not  so,  many  <^enses  might  go  unpunished 
and  acts  be  committed  in  violation  of  law 
where,  as  in  the  present  case,  the  statute 
reqiuires  all  persons,  corporate  or  private, 
to  refrain  from  certain  practices,  forbidden 
in  the  interest  of  public  poli<7. 

It  is  a  part  of  the  public  history  of  the 
times  that  statutes  against  rebates  could 
not  be  effectually  enforced  so  long  as  indi- 
viduals only  were  subject  to  punishment  for 
violation  of  the  law,  when  the  giving  of  re- 
bates or  concessions  inured  to  the  benefit 
of  the  corporations  of  which  the  individuals 
were  but  the  instruments.  This  situation, 
developed  in  more  than  one  report  of  the 
Interstate  Commerce  Commission,  was  no 
doubt  influential  in  bringing  about  the  en- 
actment of  the  Elkins  law,  making  corpora- 
tions criminally  liable. 

Tliis  statute  does  not  embrace  things  im- 
possible to  be  done  by  a  corporation;  its 
objects  are  to  prevent  favoritism,  and  to  se- 
cure equal  rights  to  all  in  interstate  trans- 
portation, and  one  legal  rate,  to  be  pub- 
lished and  posted  and  accessible  to  all  alike. 
New  York,  N.  H.  &  H.  R.  Co.  v.  Interstate 
Oonuneree  Commission,  200  U.  S.  399,  60 
L.  ed.  624,  26  Sup.  Ct.  Hep.  272;  Armour 


Packing  Co.  v.  United  States,  209  U.  8.  66, 
62  L.  ed.  681,  28  Sup.  Ct.  Rep.  428. 

We  see  no  valid  objection  in  law,  and 
every  reason  in  public  policy,  why  the  cor- 
poration, which  profits  by  the  transaction, 
and  can  only  act  through  its  agents  and 
officers,  shall  be  held  punishable  by  fine  be- 
cause of  the  knowledge  and  intent  of  its 
agents  to  whom  it  has  intrusted  authority 
to  act  in  the  subject-matter  of  making  and 
fixing  rates  of  transportation,  and  whose 
knowledge  and  purposes  may  well  be  attrib- 
uted to  the  corporation  for  which  the  agents 
act.  While  the  law  should  have  regard  to 
the  rights  of  all,  and  to  those  of  corpora- 
tions no  less  than  to  those  of  individuals, 
it  cannot  shut  its  eyes  to  the  fact  that  the 
great  majority  of  business  transactions  in 
modem  times  are  conducted  through  these 
bodies,  and  particularly  that  interstate  com-^ 
merce  is  almost  entirely  in  their  hands,  and^ 
to*give  them  immunity  from  all  punishment* 
because  of  the  old  and  exploded  doctrine  that 
a  corporation  cannot  commit  a  crime  would 
virtually  take  away  the  only  means  of  ef- 
fectually controlling  the  subject-matter  and 
correcting  the  abuses  aimed  at. 

There  can  be  no  question  of  the  power  of 
Congress  to  regulate  interstate  commerce, 
to  prevent  favoritism,  and  to  secure  equal 
rights  to  all  engaged  in  interstate  trade.  It 
would  be  a  distinct  step  backward  to  hold 
that  Congress  cannot  control  those  who  are 
conducting  this  interstate  commerce  by 
holding  them  responsible  for  the  intent  and 
purposes  of  the  agents  to  whom  they  have 
delegated  the  power  to  act  in  the  premises. 

It  is  contended  that  the  Elkins  law  is 
unconstitutional,  in  that  it  applies  to  in- 
dividual carriers  as  well  as  those  of  a  cor- 
porate character,  and  attributes  the  act  of 
the  agent  to  all  common  carriers,  thereby 
making  the  crime  of  one  person  that  of  an- 
other, thus  depriving  the  latter  of  due  proc- 
ess of  law  and  of  the  presumption  of  in- 
nocence which  the  law  raises  in  his  favor. 
This  contention  rests  upon  the  last  para- 
graph of  §  1  of  the  Elkins  act,  which  is  as 
follows: 

"In  construing  and  enforcing  the  provi- 
sions of  this  section,  the  act,  omission,  or 
failure  of  any  officer,  agent,  or  other  per- 
son acting  for  or  employed  by  any  common 
carrier,  acting  within  the  scope  of  his  em- 
ployment shall,  in  every  case,  be  also  deemed 
to  be  the  act,  omission,  or  failure  of  such 
carrier  as  well  as  that  of  the  person." 

We  think  the  answer  to  this  proposition  is 
obvious;  the  plaintiff  in  error  is  a  corpora- 
tion, and  the  provision  as  to  its  responsi- 
bility for  acts  of  its  agents  is  specifically 
stated  in  the  first  paragraph  of  the  section. 
There  is  no  individual  in  this  case  com- 
plaining of  the  unconstitutionality  of  the 
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aet»  if  objectionabla  on  that  ground,  and 
the  case  does  not  come  within  that  class  of 
cases  in  which  unconstitutional  provisions 
are  so  interblended  with  valid  ones  that  the 
whole  act  must  fall,  notwithstanding  its 
constitutionality  is  challenged  by  one  who 
might  be  l^ally  brought  within  its  provi- 
sions. Employers'  Liability  Cases  (Howard 
^v.  lUinois  C.  R.  Co.)  207  U.  S.  463,  62  L.  ed. 
d  207,  28  Sup.  Ct.  Rep.  141.  It  may  be  doubt- 
•  ed  whether  there^re  any  individual  carriers 
engaged  in  interstate  commerce,  and  every 
act  is  to  be  construed  so  as  to  maintain 
its  constitutionality  if  possible.  There  can 
be  no  question  that  Congress  would  have 
applied  these  provisions  to  corporation  car- 
riers, whether  individuals  were  included  or 
not.  In  this  view  the  act  is  valid  as  to 
corporations.  Berea  College  v.  Kentud^, 
211  U.  S.  45,  65,  63  U  ed.  — ^,29  Sup.  Ct 
Rep.  83. 

It  is  contended  that  the  court  should  have 
sustained  the  objection  to  the  indictment 
upon  the  ground  that  the  corporation  and 
its  agents  could  not  be  legally  joined  there- 
in; but  we  think  a  fair  construction  of  the 
act  permits  both  the  corporation  and  the 
agent  to  be  joined  in  one  indictment  for  the 
commission  of  the  offense.  The  purpose  of 
the  act  was  to  make  the  act  one  of  the  cor- 
poration as  well  as  the  agent,  and  to  include 
both  within  the  prohibitions  and  restrictions 
of  the  statute,  and  this  seems  to  be  the 
accepted  practice.    Thomp.  Corp.  §  4406. 

Objections  were  made  as  to  the  sufficiency 
of  the  indictment,  based  upon  its  want  of 
particularity  in  describing  the  offense  in- 
tended to  be  charged.  Section  1026  of  the 
Revised  Statutes  of  the  United  States  (U. 
8.  Comp.  Stat  1001,  p.  720)  provides  that 
BO  judgment  upon  an  indictment  shall  be  af- 
fected by  reason  of  any  defect  or  imperfec- 
tion in  matter  of  form  which  shall  not  tend 
to  the  prejudice  of  the  defendant;  and,  un- 
less the  substantial  rights  of  the  accused 
were  prejudiced  by  the  refusal  to  require  a 
more  specific  statement  of  the  manner  in 
which  the  offense  was  committed,  there  can 
be  no  reversal.  Connors  v.  United  States,  168 
U.  S.  406,  411,  39  L.  ed.  1033,  1034,  16  Sup. 
Ct  Rep.  961 ;  Armour  Packing  Co.  v.  United 
States,  209  U.  S.  66,  84,  62  L.  ed.  681,  696, 
28  Sup.  Ct  Rep.  428.  An  examination  of 
the  indictment  shows  that  it  specifically 
states  the  elements  of  the  offense  with  suf- 
ficient particularity  to  fully  advise  the  de- 
fendant of  the  crime  charged  and  to  enable 
a  conviction,  if  had,  to  be  pleaded  in  bar 
of  any  subsequent  proseention  for  the  same 
<^ense. 

It  is  insisted  that,  if  any  criminal  offense 
was  committed  at  all,  it  was  a  single  and 
eontinuii^  one  against  the  railroad  com- 
pany, because  of  the  agreement  evidenced 


by  the  letters  which  preceded  the  transpor-* 
tation,  and  under  the  terms  of  which  the 
shipments  were  made.  We  cannot  agree  te 
this  contention.  The  statute  makes  it  an 
offense  to  give  or  receive  a  rebate  whereby 
goods  are  transported  in  interstate  com- 
merce at  less  than  the  published  rate;  in 
the  present  case  the  jury  found  the  railroad 
company  guilty  of  rebating  as  charged.  We 
are  not  dealing  with  a  case  where  there  was 
an  agreement  to  carry  the  goods  in  the  first 
place  at  a  concession  from  the  established 
rate,  and  wherein  the  railroad  company 
never  received  the  full  l^gal  rate.  In  this 
case,  upon  each  of  the  numerous  shipments, 
the  full  legal  rate  was  paid,  and,  upoa 
claims  being  presented  at  short  interval^ 
the  amount  of  the  stipulated  rebate  was  re- 
mitted by  cheek  to  the  shipper.  We  think 
the  offense  was  complete  when  the  railroad 
company  thus  paid  the  stipulated  rebate  to 
the  shipper. 

It  is  further  contended  that  the  court 
below  erred  in  its  reference  to  the  absence 
of  the  witness  Embleton,  and  the  nonpro- 
duction  of  books  in  which  entries  were 
made  concerning  the  transactions  in  ques- 
tion. It  appears  that  Embleton  was  a  clerk 
in  the  employ  of  Wilson,  and  had  charge  of 
the  books  in  which  these  transactions  were 
entered;  that  he  did  not  appear  at  the  trial, 
having  left  because  of  sidmess,  nor  were 
the  books  produced.  The  oomment  objected 
to  was  made  in  connection  with  this  parar 
graph  of  the  charge: 

'*0n  this  question  of  intent  also,  gentle- 
men, it  is  competent  for  you  to  take  inte 
consideration  the  method  in  which  these 
transactions  were  carried  on.  The  letter 
from  Palmer  to  Quilford  was  headed  'pri* 
vate  and  confidential.'  It  will  be  proper  for 
you  to  take  into  consideration  the  fact,  if 
yon  believe  the  evidence  in  the  ease,  that 
the  method  of  making  these  payments,  in* 
stead  of  being  by  a  direct  check  drawn  at 
Buffalo  by  or  on  behalf  of  this  defendant^ 
was  by  purchasing  a  draft  drawn  hy  the 
Bank  of  Buffalo  upon  the  Chemical  Bank,  in 
favor  of  Mr.  Palmer;  and  yon  may  take 
into  consideration  upon  that  question  the 
evidence  in  this  case,  that  tiie  original^ 
claims  presented  by  Palmer  to  Pomeroy,^ 
and  sent  by  Pomerqy  to  Wilson,*  liave  been* 
destroyed;  and  the  fast  that  when  Bmbl^ 
ton,  the  man  in  charge  of  the  shipmentib 
left  the  employment  there,  a  book  containing 
entries  in  reference  to  t^ese  elaime  disap* 
peered,  and  that  Mr.  \^Ison  testified  in  this 
case  that  he  did  not  know  where  It  was. 

''Now,  it  is  for  you  to  say,  gsntlemei^ 
whether  these  occurrences  and  these  facts 
are  consistent  with  innocence  or  with  guilt; 
because  if  a  man  earries  on  an  act,  or  any 
person  does  anything  which,  upon  its  f acs^ 
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is  apparently  unlawful,  and  be  does  it  in  a 
furtive  and  secret  manner,  showing  that 
his  intention  while  he  does  the  act  is  to  do 
it  in  such  a  way  as  to  conceal  it,  the  jury 
may  draw  the  inference  from  that  fact,  if 
they  see  fit — ^they  are  not  obliged  to,  but 
they  may  if  they  see  fit — ^that  the  intention 
with  which  the  act  was  done  was  to  perform 
an  illegal  or  a  criminal  act." 

We  do  not  perceive  any  prejudicial  error 
in  this  charge.  It  simply  amounted  to  per- 
mitting the  jury  to  consider  the  circum- 
■tanoes  enumerated  as  bearing  upon  the 
guilty  purposes  of  the  parties  charged  in  the 
indictment.  It  left  to  the  jury  to  attach 
such  weight  as  they  saw  fit  to  the  cireum- 
stanees  of  Embleton's  absence  and  the  non- 
production  of  the  books.  It  is  to  be  noted 
in  this  connection  that  the  judge,  in  the  lat- 
ter portion  of  his  charge,  at  the  request  of 
the  defendant>said:  ''There  is  no  evidence 
that  the  defendant  corporation  or  those  who 
controlled  its  corporate  action  destroyed  or 
failed  to  produce  upon  the  trial  any  paper 
for  which  the  government  has  asked." 

We  have  noted  all  the  assignments  of  error 
which  involve  questions  of  a  substantial 
character. 

We  find  no  error  in  the  proceedings  of  the 
Circuit  Oourt,  and  its  judgment  is  affirmed. 

Mr.  Justice  Moody  took  no  part  in  this 


(212  U.  8.  600)        ( 

NEW  YORK  CENTRAL  ft  HUDSON  RIV- 
ER RAILROAD  COMPANY,  Plff.  in  Err., 

V. 

UNITED  STATES. 

Carriers  (§  23*)— Statutes— Prospecttvi 
OR  Retrospective  Operatiow  —  Bi^kins 
Act 

1.  The  payment  of  a  rebate  after  the  pas- 
sage of  the  Elkins  act  of  February  19,  1903 
(32  Stat,  at  L.  847,  chap.  708,  U.  S.  Comp. 
Stat.  Supp.  1907,  p.  880),  but  upon  ship- 
ments of  property  transported  prior  to  that 
enactment,  is  comprehended  by  its  provi- 
sions that  it  shall  be  unlawful  to  offer, 
grant,  or  give,  or  to  solicit,  accept,  or  re- 
ceive, any  rebate  in  respect  to  property  in 
interstate  commerce  transportation,  where- 
by any  such  property  shall  be  transported 
at  less  than  the  published  rates. 

CEd.  Note.— For  other  cases,  see  Carriers,  Cent. 
Dig.  ii  848,  849;    Dec.  Dig.  8  28.*] 

Obiminai.  Law  ($  1167*)--AppEAii— Pbeju- 
DioiAL  EBBO&— Defective  Indictment. 

2.  Only  substantial  defects  in  an  indict- 
ment are  available  to  reverse  a  judgment 
of  conviction  on  a  writ  of  error. 

[Bd.  Note.— For  other  cases,  see  CrlmlBal  Law, 
Cent  Dig.  8  SlOl :    Deo.  Dig.  8  U67.*3 

Criminal  Law  (I  888*)-AppEAir-PBiJU- 

DICIAJL  BBBOa— InSTBUCTIONS. 

8.  A  further  charge  to  the  jury  upon 
their    return    into    court,    which,    standing 


alone,  might  permit  a  conviction  for  violat- 
ing the  interstate  commerce  act  under  an 
indictment  framed  under  the  Elkins  act 
of  February  19,  1903,  is  not  ground  for  re- 
versal if  the  whole  charge,  taken  together, 
submits  to  the  jury  as  a  basis  of  conviction 
only  the  acts  which  occurred  after  the  pas- 
sage of  the  Elkins  act. 

[JDd.  Note.— For  other  cases,  see  Criminal  Law. 
Dec.  Dig.  8  S68.*] 

[No.  69.] 

Argued  December  14,  15,  16,  1908.    Decided 
February  23,  1909. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  Dis- 
trict of  New  York  to  review  a  conviction  of 
a  carrier  for  giving  rebates  in  violation  of 
the  Elkins  act    Affirmed. 

See  same  case  below  on  demurrer,  146  Fed. 
298. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Austen  G.  Fox,  John  D.  Lind- 
say, and  Albert  H.  Harris  for  plaintiff  in 
error. 

Mr.  Henry  L.  Stlmson,  Attorney  Gener- 
al Bonaparte,  and  Assistant  Attorney  Gen- 
eral Ellis  for  defendant  in  error. 

Mr.  Justice  Day  delivered  the  opinion  of 
the  oourt: 

This  case  was  argued  and  submitted  with 
No.  57,  Just  decided.  [212  U.  S.  481,  63  L. 
ed.  — ^,29  Sup.  Ct  Rep.  804.]  In  the  circuit 
court  of  the  United  States  for  the  southern 
district  of  New  York  the  plaintiff  in  error 
was  convicted  by  the  verdict  of  a  jury,  and 
sentenced  under  the  Elkins  act  (32  Stat, 
at  L.  847,  chap.  708,  U.  S.  Comp.  Stat  Supp. 
1907,  p.  880)  to  pay  a  fine  of  $18,000.  The^ 
indictment  consisted  of  two  counts.  'Theg 
first  charges  the  establishment  and*publica-* 
tion  of  the  tariff  rate  upon  sugar  over  the 
line  of  the  plaintiff  in  error  and  other  rail- 
roads, from  the  city  of  New  York  to  the 
city  of  Cleveland,  Ohio,  at  the  rate  of  21 
cents  per  hundred  pounds ;  that  on  November 
20,  1902,  the  railroad  company  entered  in* 
to  an  unlawful  agreement  with  the  shipper, 
the  American  Sugar  Refining  Company, 
whereby  its  sugar  should  be  shipped  over  said 
lines,  and,  the  lawful  tariff  being  paid  there- 
on, the  railroad  company  would  give  a  re- 
hate  to  the  shipper  of  6  cents  for  each  hun- 
dred pounds  of  sugar  transported  to  Cleve- 
land, Ohio,  for  reconsignment  to  points  be- 
yond, and  a  rebate  of  4  cents  for  each  one 
hundred  pounds  transported  to  Cleveland 
for  local  delivery.  The  agreement  further 
stipulated  that  the  shipper  should  present 
its  claim  for  rebate  under  the  agreement 
aforesaid,  and  the  same  should  be  paid  by 
the  railroad  company,  thereby  reducing  the 
published  tariff  by  6  cents,  or  4  cents  for  each 


*For  otber  omee  see  same  toplo  A  8  NUMBaa  In  Dec.  A  Am.  Dlgi.  1907  to  date.  A  Rep'r  Indexes 
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hundred  poundB  of  mgar,  aeeording  to  the 
destination  thereof.  The  carriage  of  sugar 
under  the  arrangement  was  charged,  pay- 
ment of  the  published  tariff  rates,  and  the 
presentation  of  claims  for  rebates  is  also 
alleged,  and  it  is  charged  that  on  April  3, 
1003,  the  railroad  company  paid  to  the  Amer- 
ican Sugar  Refining  Company  $26,141.81  hy 
way  of  rebate  in  respect  of  the  transporta- 
tion of  sugar  under  the  agreement. 

The  second  count  is  substantially  the 
same  as  the  first,  except  the  allegation  of 
the  preliminary  arrangement  to  pay  the  re- 
bates is  omitted.  The  record  discloses  that 
the  plaintiff  in  error  and  other  railroad  com- 
panies, during  the  time  covered  in  the  in- 
dictment, had  established  and  were  operating 
a  fast  freight  line  from  the  city  of  New 
York  to  the  dty  of  Cleveland;  that  the 
published  rate  for  the  transportation  of  sug- 
ar over  said  route  from  New  York  to  Cleve- 
land was  21  cents  per  hundred  pounds; 
that  Nathan  Guilford  and  Fred  L.  Pomeroy, 
the  general  freight  traffic  manager  and  the 
assistant  freight  traffic  manager,  respective- 
ly, of  the  defendant,  were  authorized  to  es- 
tablish rates  at  which  freight  was  to  be 
carried,  and  to  unite  with  other  companies 
e  ia  establishing,  filing,  and  publishing  a  list 
•  of  through  rates.  The  record  also  discloses 
that  the  American  Sugar  Refining  Company 
was  a  New  Jersey  corporation  engaged  in 
refining  sugar  in  Brooklyn  and  Jersey  City; 
that  it  made  large  shipments  to  Cleveland  as 
well  as  to  other  parts  of  the  country;  that 
the  sales  department  of  the  company,  which 
routed  the  sugar  sold  to  different  parts  of 
the  country  and  transported  over  different 
railroads,  acted  according  to  instructions 
received  from  one  Lowell  M.  Palmer,  who 
was  in  charge  of  the  handling  of  the  rail- 
road business  of  the  company,  and  furnished 
the  sales  department  with  freight  rates  and 
arrangement  of  routes  for  the  shipments. 
It  also  appears  that  on  the  24th  day  of  July, 
1002,  with  an  assistant  named  Rilqr,  Palmer 
met  Pomeroy  at  his  office,  and  a  memoran- 
dum was  thereupon  made,  evidencing  an 
agreement  between  the  parties  as  follows: 

Memorandum  made  July  24,  1002. 

Present — 

Mr.  L.  M.  Palmer,  Mr.  T.  P.  Riley,  Mr. 
F.  L.  Pomeroy. 

Sugar  shipments  to  Cleveland  and  be- 
yond: 

1st.  Shipments  to  be  billed  from  New 
York,  regular  tariff  rate,  21  eents  per  100 
pounds. 

2d.  Mr.  L.  M.  Palmer  to  be  allowed  as 
lighterage  in  regular  monthly  settlements, 
A%  cents  per  100  pounds. 


3d.  Mr.  L.  M.  Palmer  to  present  no  elaims 
for  cartage  or  transfer  on  sugar  consigned 
under  the  arrangement  to  the  American  Su* 
gar  Refining  Company,  Merwin  street,  Cleve- 
land. 

4th.  The  New  York  Central  to  make  ree> 
lamation  against  Mr.  L.  M.  Palmer  for  a 
refund  of  1%  cents  per  100  pounds,  account 
lighterage  allowed  him  in  regular  billing. 
This  amount  to  be  handed  to  the  New  York 
Central  by  Mr.  L.  M.  Palmer  in  cash. 

5th.  Mr.  L.  M.  Palmer  to  make  a  special 
claim  under  personal  cover  to  F.  L.  Pomeroy 
against  the  New  York  Central  for  over- 
charge on  such  shipments  of  sugar  to  Cleve- 
land as  are  covered  by  the  first  clause  of 
this  memorandum  on  the  basis  of  6  cents  ^ 
per  100  pounds.  o 

*  6th.  This  arrangement  to  apply  to  all  sug>  • 
ar  billed  to  Merwin  street  warehouse, 
whether  delivered  locally  in  Cleveland  or 
reoonsigned  beyond  Cleveland.  The  question 
of  exactly  what  the  net  basis  is  to  be  on 
shipments  under  this  arrangement  delivered 
locally  in  Cleveland  to  remain  in  abeyance 
until  Mr.  Guilford's  return,  for  submission 
to  him  as  to  his  understanding  of  the  ar- 
rangement. In  any  event,  the  difference  in 
the  rate  between  sugar  delivered  locally  and 
reconsigned  not  to  exceed  2  cents  per  100 
pounds. 

Afterwards,  by  an  exchange  of  letters  be- 
tween Palmer  and  Guilford,  4  cents  a  hun- 
dred pounds  was  fixed  as  the  rebate  to  be 
allowed  on  sugars  delivered  in  the  city  of 
Cleveland,  and  6  cents  upon  shipments  re- 
consigned  beyond  the  city  of  Cleveland.  Be- 
tween July  24,  1002,  and  December  6,  1002^ 
the  American  Sugar  Refining  Company 
shipped  a  large  amount  of  sugar  from  New^ 
York  to  Cleveland,  paying  thereon  the  fuU 
tariff  rate  of  21  cents  per  one  hundred 
pounds.  Thereafter  claims  were  made  up 
under  the  direction  of  Palmer  against  the 
New  York  Central  &.  Hudson  River  Railroad 
Company,  purporting  to  be  for  overcharges., 
and  which  were  made  upon  the  basis  agreed 
upon  in  the  memorandum  aforesaid,  and  niK 
evidence  was  introduced  in  the  case  show- 
ing that  these  rebates  had  any  legitimate^ 
ground  to  rest  upon.  These  claims  were  al- 
lowed and  paid  as  hereinafter  stated. 

Objections  as  to  the  constitutionality  of 
the  Elkins  act  were  made  in  this  case,  and». 
as  they  are  disposed  of  in  the  opinion  announc- 
ed in  No.  67,  just  decided  [212  U.  S.  481. 
53  L.  Ed.  — ,  29  Sup.  Ct.  Rep.  304],  the  con- 
clusions therein  stated  need  not  be  repeated. 
The  point  principally  urged  for  a  reversal 
of  the  judgment  in  this  case  turns  upon  the 
construction  of  the  Elkins  act,  having  refer- 
ence to  the  fact  that  the  property  concern- 
ing which  the  agreement  for  a  rebate  wae- 
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Blade  was  transported  prior  to  the  taking 
eflSset  of  the  Elkins  act»  February  19,  1003. 
In  this  case  the  agreement  was  made  July 
24,  1002,  and  the  goods  were  actually  trans- 
ported before  the  act  went  into  effect.  The 
^payment  of  the  rebate  was  made  on  April 
g  2,  1003,  after  the  act  went  into  effect.    As 

*  we  haTe*already  had  occasion  to  hold  in  No. 
67,  supra,  where  the  legal  tariff  rate  was, 
in  fact,  paid  hy  the  shipper  to  the  carrier, 
the  rebating  was  not  complete  until  the 
money  was  actually  refunded.  The  legal  and 
published  rate  was  the  one  which  the  ship- 
per was  obliged  to  pay,  and  no  arrangement 
for  any  different  rate  could  have  been  en- 
forced at  any  time  against  the  carrier.  Tex- 
as &  P.  R.  Co.  ▼.  Mugg,  202  U.  S.  242,  50 
L.  ed.  1011,  26  Sup.  Ct  Rep.  028;  Gulf,  C. 
&  8.  F.  R.  Co.  V.  Heffley,  166  U.  S.  98,  39  L. 
ed.  910, 16  Sup.  Ct.  Rep.  802. 

Before  considering  the  terms  of  the  El- 
kins act  it  is  to  be  noted  that  the  arrange- 
ment for  the  rebate  was  an  illegal  act,  for 
whieh  the  agents  of  the  carrier  might  have 
been  oriminally  punished  in  accordance  with 
the  terms  of  the  interstate  commerce  act 
then  in  force.  26  Stat  at  L.  865,  chap.  382, 
S§  6,  10,  U.  S.  Comp.  Stot  1901,  p.  3168. 
The  Elkins  act  amended  the  former  law  by 
providing  punishment  in  criminal  proceed- 
ings against  the  corporation  as  well  as  its 
agents  for  the  offense  of  making  illegal  re- 
bates from  the  published  tariff  rates.  There 
was  then  no  vested  right  in  the  shipper  or 
the  carrier  to  have  the  illegal  agreement 
eonsummated  by  the  payment  of  the  rebate 
arranged  for.  In  this  attitude,  and  with  the 
purpose  of  making  the  law  more  effectual, 
it  was  amended  by  the  Elkins  act  so  as  to 
bring  corporations  within  the  provisions  of 
the  law,  and  to  make  offenses  under  it  pun- 
ishable by  criminal  proceedings  against  cor- 
porations. 

The  Elkins  act  provides: 

"And  it  shall  be  unlawful  for  any  person, 
persons,  or  corporation  to  offer,  grant,  or 
give,  or  to  solicit,  accept,  or  receive  any  re- 
bate, concession,  or  discrimination  in  re- 
spect of  the  transportation  of  any  property 
in  interstate  or  foreign  commerce  by  any 
common  carrier  subject  to  said  act  to  regu- 
late eonunerce  and  the  acts  amendatory 
thereto,  whereby  any  such  property  shall, 
by  any  device  whatever,  be  transported  at 
a  less  rate  than  that  named  in  the  tariffs 
published  and  filed  by  such  carrier  as  is  re- 
quired by  said  act  to  regulate  commerce  and 
the  acts  amendatory  thereto,  or  whereby  any 
other  advantage  is  given  or  discrimination 
is  practised."  82  Stat  at  L.  847,  chap.  708, 
^U.  8.  Comp.  Stat  Supp.  1907,  p.  880. 
o     It  is  the  contention  of  the  plaintiff  in  er^ 

•  ror  that  the  language* of  this  statute  ad- 
itself  to  the  future,  and  it  asks  the 


application  of  the  well-known  rule  that  stat- 
utes are  presumed  to  be  prospective  in  their 
operation,  and  contends  that  this  act  has 
no  reference  to  property  transported  in  in- 
terstate commerce  at  less  than  the  published 
rates  at  any  time  before  the  act  went  into 
effect  Reading  the  latter  part  of  the  sen- 
tence, ''whereby  any  such  property  shall,  by 
any  device  whatever,  be  transported  at  a 
less  rate,"  etc.,  the  act  would  seem  to  have 
reference  to  future  transportations  only. 
But,  in  an  earlier  part  of  the  same  sen- 
tence, it  has  been  provided  that  it  shall  be 
unlawful  to  offer,  grant,  or  give,  to  solicit, 
accept^  or  receive  any  rebate  in  respect  to 
property  in  interstate  commerce  transporta- 
tion "whereby  any  such  property  shall  be 
transported  at  a  less  rate  than  that  named 
in  the  tariffs,"  etc.  Taking  the  sentence  al- 
together, it  is  apparent  that  its  purpose  is 
to  punidi  the  giving  of  a  rebate,  in  respect 
of  transportation  of  property  in  interstate 
commerce,  which  shall  have  the  effect  to 
give  or  receive  such  transportation  at  less 
than  the  published  rates. 

Manifestly  the  act  does  not  refer  alone  to 
the  transportation  of  the  property,  although 
that  is  an  essential  element  of  the  offense, 
but  the  thing  aimed  at  is  the  giving  or  re- 
ceiving of  a  rebate  whereby  the  property 
shall  be  transported  at  less  than  the  rates 
named  in  the  published  tariffs.  It  is  the 
transaction  of  giving  or  receiving  the  re- 
bate, etc.9  with  the  effect  that  the  goods  of 
the  shipper  thus  preferred  shall  be  trans- 
ported at  a  reduction  from  the  published 
rates,  which  is  penalized. 

As  we  have  had  occasion  to  say  in  No. 
67,  212  U.  S.  481,  53  L.  ed.  — ,  29  Sup.  Ct 
Rep.  304,  the  giving  of  the  rebate  is  complete 
and  the  offense  committed  when  a  part  of  the 
l^;al  rate  already  paid  has  been  refunded. 
The  word  9haU  refers  to  the  happening  of 
the  event, — ^the  giving  of  the  illegal  rebate, — 
and  was  not  introduced  into  the  statute  for 
the  purpose  of  making  future  transporta- 
tion illegal.  No  new  legislation  was  re- 
quired to  make  transportation  under  such 
an  agreement  illegal.  The  object  of  the  stat- 
ute was  to  punish  rebates  given  or  received^ 
after  the  passage  of  the  act  in  respect  tog 
"property,  the  subject  of  interstate  transpor-* 
tation,  and  to  make  the  carrier  corporation 
criminally  liable  therefor. 

We  think  that  the  circuit  court  was  right 
in  holding  that  this  section  of  the  law  ap- 
plied to  the  rebate  paid  in  April,  1903,  after 
the  taking  effect  of  the  Elkins  act 

Objections  were  taken  to  the  indictment, 
but  we  think  that  it  sets  forth  with  suiB- 
dent  deilniteoess  the  elements  of  the  offense 
of  which  it  was  intended  to  charge  the  plain- 
tiff in  error.  At  this  stage  of  the  proceed- 
ings only  substantial  defects  in  the  indict- 
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ment  «r*  aTaflabla  ta  rererse  the  judgment 
of  oonTietioiL  Oonnon  ▼.  United  States, 
158  U.  S.  408,  411,  89  L.  ed.  1033,  1034,  15 
Sup.  Ct  Rep.  951. 

Error  is  alleged  to  have  been  committed 
in  what  the  court  said  to  the  jury  upon 
their  return  into  court  after  the  charge. 
The  record  upon  this  subject  is  as  follows: 

The  court  thereupon  charged  the  jury  fur- 
ther as  follows: 

Gentlemen,  I  have  received  this  paper 
from  the  foreman  of  the  jury:  "Does  the 
payment  of  rebate  after  the  passage  of  the 
EUdns  act  on  shipments  made  before  the 
passage  of  the  act  constitute  a  crime  under 
thelawr 

To  that  I  reply  that  it  does,  provided  the 
payment  was  made  with  a  criminal  intent. 
That  criminal  intent  does  not  mean  with 
any  wicked  intent.  The  payment  of  rebates 
is  not  morally  a  crime.  It  was  made  a  mis- 
demeanor by  statutes,  and  if  a  corporation 
or  officer  of  a  corporation  pays  a  rebate  with 
aa  intent  thereby  to  make  the  payment  in 
violation  of  the  provisions  of  the  statute 
prohibiting  it,  he  does  it  with  a  criminal 
intent. 

There  are  three  provisions  in  this  act  un- 
der either  one  of  which,  if  you  find  that  the 
evidence  supports  the  charge,  you  may  con- 
vict. If  you  And,  upon  the  evidence  in  this 
case,  that  Mr.  Guilford  or  Mr.  Pomeroy  was 
guilty  of  charging,  demanding,  collecting,  or 
receiving  from  the  American  Sugar  Com- 
pany a  less  compensation  for  the  transpor- 
tation of  the  sugar  mentioned  in  the  indict- 
ment than  the  rate  specified  in  the  schedule 
filed  with  the  commission,  you  may  find  the 
defendant  guilty, 
o  Under  another  provision  of  this  act,  if 
«^yoa  find  that  thisMefendant  has  been  guilty 
of  a  wilful  failure  to  strictly  observe  the 
tariff  filed,  specifying,  the  rates  for  the 
transportation  of  sugar,  you  may  find  them 
guilty.  Or,  if  you  find  that  this  corpora- 
tion has  offered,  granted,  or  given  any  re- 
bate, concession,  or  discrimination  upon  the 
properly  transported  in  this  case,  '^whereby 
any  such  property  shall,  by  any  device  what- 
ever, be  transported  at  a  less  rate  than  is 
fixed  in  the  schedule,"  you  may  find  the  de- 
fendant guilty,  provided  in  each  of  these 
cases  you  find  the  criminal  intent  when  the 
act  was  done,  by  which  is  meant  an  inten- 
tion to  do  an  act  which  violates  this  law. 
Tou  may  retire,  gentlemen. 

Mr.  Lindsay:  I  would  like  to  call  your 
Honor's  attention  to  the  fact  that  you  in- 
structed the  jury  they  might  find  the  de- 
fendant guilty  if  they  ''offered.''  There  is 
BO  charge  in  this  indictment  of  offering. 

The  Court:    I  did  not  say  offer,  I  think. 


Mr.  Lindsay:    Your  Honor  used  the  woid 

offer. 

The  Court:  I  withdraw  that  expression  if 
I  used  it.    I  did  not  intend  to  use  it. 

Mr.  Lindsay:  I  also  ask  your  Honor  in 
this  connection  to  charge  as  this  indict- 
ment is  framed  under  the  Elkins  law  they 
cannot  convict  the  defendant  upon  this  in- 
dictment for  anything  which  transpired  be- 
fore the  going  into  effect  of  the  Elkins  act. 

The  Court:  Undoubtedly  the  payment  of 
the  rebate  must  have  taken  place  after  the 
passage  of  the  act.  The  fact  that  the  prop- 
erty was  transported  before  the  passage  of 
the  act  does  not  bar  a  conviction  in  this 


It  is  contended  that  the  effect  of  this 
charge  was  to  permit  the  defendant  to  bo 
convicted  of  violating  the  act  of  1887  [24 
Stat,  at  L.  380,  chap.  104]  as  amended  in 
1889  (25  Stot.  at  L.  855,  chap.  382,  U.  S. 
Comp.  Stat  1901,  p.  3158),  while  the  charge 
in  the  indictment^  framed  under  the  Elkins 
act,  was  intended  to  reach  an  offense  com- 
mitted after  it  went  into  effect,  and  to  cover 
the  unlawful  rebate  alleged  to  have  been 
paid  in  April,  1903,  after  the  taking  effect 
of  that  act.  But  we  think  this  part  of  the 
record  should  be  read  in  connection  with  tht^ 
charge  of  the  court  to  the  jury,  in  which  thog 
court  gave  a  history  of  the  previous*act  to* 
regulate  commerce,  under  §  6  of  which  it  ia 
provided,  that  it  shall  be  unlawful  for  such 
common  carrier  to  chaige,  demand,  collect^ 
or  receive  from  any  person  or  persons  a 
greater  or  less  compensation  for  the  trans- 
portation of  persons  or  property,  or  for  any 
services  in  connection  therewith,  between 
any  points  as  to  which  a  joint  rate,  fare,  or 
charge  is  nsmed  thereon  than  is  specified  in 
the  schedule  filed  with  the  Commission  in 
force  at  the  time,  and  referred  in  that  con- 
nection to  the  amendatory  character  of  the 
Elkins  act  and  the  provisions  thereof  mak- 
ing the  act,  omission,  or  failure  of  the  of- 
ficer, agent,  etc.,  within  the  scope  of  his  em- 
ployment, the  act,  omission,  or  failure  of 
the  carrier  as  well  as  such  person.  This 
part  of  the  charge  was  apparently  by  way  of 
introduction  to  the  charge  covering  the  spe- 
cific requirements  of  the  Elkins  act  The 
judge  in  his  charge  summarized  and  com- 
mented upon  the  facts  proved  or  admitted 
in  the  case,  and,  in  concluding,  said: 

"Now,  gentlemen,  no  evidence  has  been 
offered  on  behalf  of  the  defendant  in  the 
case,  and  I  understand  from  the  argrument 
of  counsel  that  the  defendant's  defense  in 
the  case  is  the  denial  of  any  criminal  in- 
tent. Gentlemen,  intent  is  essential  to  the 
establishment  of  any  charge  of  crime.  Of 
course,  there  may  be  legitimate  overcharges; 
there  may  be  repayments  for  money  paid  to  a 
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railroad  company  that  are  perfectly  inno- 
cent and  proper.  Very  frequently  it  oeeurs 
that  tome  error  or  mistake  or  claim  of  in- 
jury arises  when  goods  are  being  shipped, 
and  that  sort  of  thing  gives  rise  to  reclama- 
tion and  claims  of  that  sort,  and  the  ques- 
tion for  you  to  decide  in  this  case  is  what 
was  the  intent  with  which  that  check  for 
$26,000  and  odd  was  paid?  Was  it  paid 
as  a  pure  rebate  as  described  in  this  Elkins 
act  and  in  the  interstate  commerce  act,  or 
was  it  paid  for  some  legitimate  and  proper 
overcharge  or  cause?  That  is  the  simple 
question  in  this  case  for  you  to  determine, 
and  that  question  I  leave  for  you  to  pass 
upon  on  the  consideration  of  all  the  evidenoe 
in  the  case." 
^  This  charge,  taken  in  connection  with 
gwhat  occurred  when  the  jury  returned,  and 
-*  the  colloquy  which  followed  between*  court 
and  counsel,  does  not,  we  think,  leave  in 
doubt  that  the  court  submitted  to  the  jury 
as  a  basis  of  conviction  only  the  acts  which 
occurred  after  the  passage  of  the  Elkins  act 
The  acts  amounting  to  a  violation  of  that 
law  were  specifically  charged  in  the  indict- 
ment and  admitted  or  proved  at  the  trial. 

The  charge,  taken  together,  submitted  the 
question  of  the  intent  of  the  defendant  to 
4o,  through  the  acts  of  its  agents,  authorized 
by  it,  the  things  denounced  in  the  statute. 
!nie  charge  was  as  favorable  as  the  plaintiff 
in  error  was  entitled  to,  and  we  find  no  sub- 
«tantial  error  in  the  proceedings. 
Judgment  affirmed. 

Mr.  Justice  Moody  took  no  part  in  the 
decision  of  this  case. 

<I12  U.  8.  609) 

UNITED  STATES,  Plff.  in  Err., 

V. 

HEW  YORK  CENTRAL  ft  HUDSON  RIV- 
ER RAILROAD  COMPANY. 

Carriers  (§  88*)  — Rebates  vbom  Joint 
Tariff  —  Liabiijtt   or   Cabbieb    hot 

PUBLJRHINO  OB  FlLIRO. 

A  carrier  which  gives  rebates  from  a 
Joint  rate  on  file  with  the  Interstate  Com- 
merce Commission  ^^Jt  although  it  did 
not  itself  publish  and  file  the  rate,  be  con- 
victed of  violating  the  Elkins  act  of  Feb- 
ruary 10,  1003  (32  Stat,  at  L.  847,  chap. 
708,  U.  S.  Comp.  Stat.  Supp.  1007,  p.  880), 
which,  inter  alia,  provides  that  the  published 
rate  shall  be  conclusively  deemed,  in  any 
prosecution  under  the  act,  to  be  the  legal 
rate  as  against  the  carrier  who  files  the 
same  or  ''participates  in  any  rates  so  filed 
or  published,"  and  that  any  departure  from 
•ncA  rate  shall  be  deemed  to  be  an  ofi'ense 
the  act. 


[Bd.  Note.— For  other  cases,  see  Carriers,  Dee. 
Dfg.  i  S8.*l 

[No.  285.] 


Argued  December  10,  1008.     Decided  Feb- 
ruary 23,  1000. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  Dis- 
trict of  New  York  to  review  a  judgment 
sustaining  a  demurrer  to  an  indictment 
charging  a  carrier  with  giving  rebates  in 
violation  of  the  Elkins  act    Reversed. 

See  same  case  below,  157  Fed.  203. 

The  facts  are  stated  in  the  opinion. 

Mr.  Henry  It.  Stlmson  and  Assistsint 
Attorney  General  EUis  for  plaintifit  in  er- 
ror: 

Messrs.  Austen  G.  Fox,  John  D.  Lindsay, 
and  Albert  H.  Harris  for  defendant  in  error,  et 

10 

*  Mr.  Justice  Day  delivered  the  opinion  of* 
the  court: 

This  proceeding  is  here  under  the  act  of 
March  2,  1007  (34  Stat,  at  L.  1246,  chap. 
2564,  U.  S.  Comp.  Stat.  Supp.  1007,  p.  200), 
permitting  the  government  to  bring  to  this 
court  a  case  where  the  court  below  sustains 
a  demurrer  to  the  indictment^  in  which  the 
judgment  involves  the  construction  of  a 
Federal  statute  upon  which  the  indictment 
is  founded.  The  indictment  to  which  the 
demurrer  was  sustained  in  this  case  charges 
that  the  Missouri  Pacific  Railway  Company, 
the  Cleveland,  Cincinnati,  Chicago,  &  St 
Louis  Railroad  Company,  the  Lake  Shore  ft 
Michigan  Southern  Railway  Company,  and 
the  New  York  Central  &  Hudson  River  Rail- 
road Company  established  a  joint  tariff  of 
rates,  fares,  and  charges  which  was  filed 
with  the  Interstate  Commerce  Commission  eo 
by  the  Missouri  &  Pacific  Railway  Com-^ 
pany,  in  which  the  rate  set  forth  and*en-* 
forced  from  Poplar  Bluff,  Missouri,  to  New 
York  upon  cooperage  materials  was  35  cents 
for  each  100  pounds.  It  is  then  charged 
that  in  January,  1808,  the  defendant's  traf- 
fic manager,  Nathan  Guilford,  and  Lowell 
M.  Palmer,  president  of  and  agent  for  the 
Brooklyn  Cooperage  Company,  entered  into 
an  unlawful  agreement  and  arrangement  for 
the  shipping  of  cooperage  material  over  the 
through  line  and  route  aforesaid  from  Pop- 
lar Bluff,  Missouri,  to  New  York  city,  pro- 
viding that,  for  the  said  transportation, 
the  Brooklyn  Cooperage  Company  should 
pay  to  the  aforesaid  common  carriers  the 
lawful  published  rates  and  charges;  that 
thereafter  the  defendant,  the  New  York  Cen- 
tral ft  Hudson  River  Railroad  Company, 
should  pay  to  the  said  Palmer,  as  agent  for 
the  cooperage  company,  the  sum  of  6% 
cents  for  each  100  pounds  of  said  cooperage 
material  so  transported,  thereby  reducing 
the  lawful  tariff  in  that  amount,  with  the 
result  that  such  cooperage  material  should 
I  and  would  be  transported  at  a  less  rate  than 
that  named  in  the  published  tariffs.     The 
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indictment  then  charged  a  delivery  to  the 
Missouri  d^  Pacific  Railroad  Company  at 
Poplar  BlnfiT  for  shipment  to  New  York  of 
oooperage  material,  which  was  accordingly 
•hipped  to  New  York  by  the  connecting  car- 
riers aforesaid,  and  over  the  continuous  line 
and  route  so  established.  The  indictment 
charges  the  payment  of  certain  sums  by  the 
defendant  to  Palmer  for  the  benefit  of  the 
cooperage  company  for  rebates  and  conces- 
sions in  respect  to  the  carriage  of  said 
cooperage  material.  Different  counts  in  the 
Indictment  cover  specifically  different  pay- 
ments. 

The  effect  of  these  transactions  is  charged 
to  be  that  the  defendant  did  thereby  un- 
lawfully and  wilfully  give  a  rebate  and  con- 
cession in  violation  of  the  act  to  regulate 
commerce,  whereby  the  property  was  trans- 
ported by  said  corporation  at  a  less  rate  than 
that  named  in  the  tariffs  aforesaid,  pub- 
lished and  filed  by  such  common  carrier,  as 
required  by  said  act  to  regulate  commerce 
and  the  acts  amendatory  thereof  and  sup- 
^plemental  thereto. 

S  We  need  not  repeat  the  discussion  had  as 
•  to  the  obj€ctions*to  the  Elkins  act  (32  Stat- 
at  L.  847,  chap.  708,  U.  S.  Comp.  Stat.  Supp. 
1907,  p.  880),  which  were  considered  in  Nos. 
87,  and  69,  212  U.  S.  481,  500,  53  L.  ed.  — , 
29  Sup.  Gt  Rep.  304,  309.  The  court  be- 
low sustained  the  demurrer  upon  the  ground 
that  the  defendant  company,  the  New  York 
Central  &  Hudson  River  Railroad  Company, 
b  not  averred  to  have  filed  with  the  Interstate 
Commerce  Commission  the  through  rate  at 
which  the  transportation  was  had,  but,  as 
charged  in  the  indictment,  the  same  was 
filed  by  the  initial  common  carrier,  the 
Missouri  &  Pacific  Company.  157  Fed.  293. 
The  question  then  is,  Can  a  carrier  be  prose- 
cuted under  the  Elkins  act  for  the  offense 
ehaiged  in  this  indictment  where  it  is  a 
party  to  a  joint  rate,  but  has  not  filed  and 
published  the  same?  The  charge  In  the  in- 
dictment is  not  for  the  failure  of  the  New 
York  Central  d^  Hudson  River  Railroad  Com- 
pany to  publish  the  joint  tariff,  if  it  were 
required  to  do  so  by  the  act,  but  is  for  the 
giving  of  a  rebate  or  concession;  and  it  is 
contended  that  the  Ist  section  of  the  Elkins 
act  makes  it  imlawful  to  give  or  receive  any 
rebate,  etc.,  "whereby  any  such  property 
shall,  by  any  device  whatever,  be  transported 
at  a  less  rate  than  that  named  in  the  tariffs 
published  and  filed  by  euch  carrier  as  is 
required  by  said  act  to  regulate  commerce 
and  the  acts  amendatory  thereto,  or  whereby 
any  other  advantage  is  given  or  discrim- 
ination is  practised."  The  argument  is  that, 
inasmuch  as  the  tariff  was  filed  and  pub- 
lished by  the  Missouri  Pacific  Company,  and 
not  by  the  defendant  railroad  company,  it 
eould  not  be  prosecuted  for  the  offense  al- 


lied in  the  indictment.  By  §  1  of  the  act 
of  1889  (25  Stat  at  L.  855,  chap.  382,  U.  8. 
Comp.  Stat  1901,  p.  8158)  it  is  required, 
concerning  the  filing  of  tariffs: 

"And  in  cases  where  passengers  and 
freight  pass  over  continuous  lines  or  routea 
operated  by  more  than  one  common  carrier, 
and  the  several  common  carriers  operating^ 
such  lines  or  routes  establish  joint  tariffa 
of  rates  or  fares  or  charges  for  such  con- 
tinuous lines  or  routes,  copies  of  such  joint 
tariffs  shall  also,  in  like  manner,  be  filed 
with  said  Commission." 

It  is  said  to  have  been  the  practice  that 
such  joint  tariffs   should   be  filed    by   the 
initial  carrier.     In  any  event,  it  was  con-^^ 
tended  and  was  held  by  the  circuit  court ^ 
that  inasmuch  as  the*  Elkins  act  referred* 
only  to  the  tariffs  "published  and  filed  by 
such  carrier,"  and  the  rebates  in  this  case 
had  been  given  by  a  carrier  who  did  not 
publish  and  file  the  rate,  the  latter  company 
did  not  come  within  the  terms  of  the  act 
We  find,  however,  that  S  1  of  the  Elkina 
act,  in  which  the  language  quoted  is  used,, 
also  contains  the  following  language: 

"Whenever  any  carrier  files  with  the  In* 
terstate  Commerce  Commission  or  publishes 
a  particular  rate  under  the  provisions  of 
the  act  to  regulate  commerce  or  acts  amend- 
atory thereto,  or  participates  in  any  rate* 
so  filed  or  published,  that  rate,  as  against 
such  carrier,  its  officers  or  agents,  in  any 
prosecution  begun  under  this  act,  shall  b» 
conclusively  deemed  to  be  the  legal  rate,  and 
any  departure  from  such  rate,  or  any  offer 
to  depart  therefrom,  shall  be  deemed  to  be- 
an offense  under  this  section  of  this  act." 

The  learned  judge  of  the  circuit  court 
treated  this  provision  as  one  relating  ta 
evidence,  and  not  as  establishing  a  sub* 
stantive  offense.  But  we  think  this  is  giv- 
ing too  narrow  a  construction  to  the  terma 
of  the  statute  and  fails  to  give  effect  to 
the  language  used.  We  recognize  the  rule 
which  is  laid  down  in  the  cases  cited  by^ 
counsel  for  the  defendant  in  error,  that 
criminal  statutes  are  not  to  be  enlarged  by 
construction,  and  that  a  crime  must  be  clear- 
ly defined  in  the  terms  of  the  act  before 
it  can  be  held  to  be  embraced  within  ita 
provisions.  But>  while  this  is  true,  crim- 
inal statutes,  like  other  acts  of  legislation^ 
are  to  receive  a  reasonable  construction, 
with  a  view  to  effecting  the  purpose  of  their 
enactment,  and  we  think  it  entirely  clear 
that  the  concluding  part  of  §  1  of  the  El- 
kins act,  which  we  have  above  quoted,  brings 
all  of  the  carriers  who  have  participated  in 
any  rate  filed  or  published  within  the  terma 
of  the  act;  as  much  so  as  if  the  tariff  had 
been  actually  published  and  filed  by  such 
participating  carrier.  For  the  statute  spa- 
eifically  provides  that  the  published  rate 
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•hall  be  eoncliuiTely  deemed,  in  any  prose- 
eution  under  the  act,  to  be  the  legal  rate 
as  against  the  carrier  who  files  the  same, 
9  or  "participates  in  any  rates  so  filed  and 
^published;"  and  the  section  further  provides 
*  that  any«departure  from  such  rate,  which 
would  include  rates  either  published  or  par- 
ticipated in,  shall  be  deemed  to  be  an  of- 
fense under  the  act.  This  part  of  the  Ist 
section  of  the  Eikins  act  was  evidently  en- 
acted with  a  view  to  meeting  the  very  situa- 
tion developed  in  this  case,  wherein  a  joint 
rate  has  been  established,  binding  upon  all 
who  are  parties  thereto,  and  has  been  filed 
by  one  of  the  participating  carriers. 

We  think  the  learned  judge  was  in  error 
in  holding  that  offenses  of  the  character 
barged  in  this  indictment  could  be  prose- 
cuted only  as  against  the  carrier  actually 
filing  and  publishing  the  joint  rate.  The 
judgment  of  the  Circuit  Court  is  reversed. 

Mr.  Justice  Moody  took  no  part  in  the 
decision  of  this  case. 


(212  U.  8.  622) 

AMERICAN  EXPRESS  COMPANY,  Appt, 
▼. 

UNITED  STATES.    [No.  405.] 


NATIONAL  EXPRESS  COMPANY,  Appt, 

V. 

UNITED  STATES.    [No.  406.] 

UNITED  STATES  EXPRESS  COMPANY, 

Appt, 

▼. 

UNITED  STATES.   [No.  407.] 

WELLS,  FARGO,  &  COMPANY,  Appt, 

V, 

UNITED  STATES.  [No.  408.] 
ADAMS  EXPRESS  COMPANY,  Appt, 

V. 

UNITED  STATES.    [No.  409.] 

GABBIKR8  (§   82*)— REBATE8--FBEB  TbANS- 
FOBTATIOH  BT  EXPBBSS  COMPANIKS. 

1.  Express  companies  are  prohibited  from 
giving  free  transportation  of  personal  pack- 
ages to  their  officers  and  employees  and  mem- 
bers of  their  families,  and  to  the  officers  of 
other  transportation  companies,  and  mem- 
b«rs  of  their  families,  in  exchange  for  pass- 
es issued  by  the  latter  to  the  officers  of  the 
express  companies,  by  the  Eikins  act  of 
February  10,  1003  (32  Stat  at  L.  847,  chap. 
708,  U.  S.  Comp.  Stat.  Supp.  1907,  p.  880), 
as  amended  by  the  Hepburn  act  of  «fune  29, 
1006  (34  Stot  at  L.  584,  587,  chap.  3591, 
U.  S.  Ckmip.  Stat  Supp.  1907,  pp.  892, 
808),  which  forbids  all  transportation  of 
property  at  less  than  the  published  rates. 

[Bd.  Note  --For  other  cases,  see  Carriers,  Dec 
Dt  f  ».1 


GARBTKits  (I  32*)  —  Statutes  —  E^TTBcrp  or 
Phoviso— Fbee  Transportation  by  B>x- 
PREss  Company— "Common  Cabrieb." 
2.  The  proviso  to  the  Hepburn  act  of 
June  29,  1906,  §  1,  following  language  ap- 
pertaining solely  to  the  carnage  of  passen- 
gers, that  its  provisions  shall  not  be  con- 
strued to  prohibit  the  interchange  of  passes 
for  the  officers,  agents,  and  employees  of 
common  carriers  and  their  families,  or  to 
prohibit  any  common  carrier  from  carrying 
passengers  free  in  certain  eases,  does  not 
embrace  free  transportation  by  express  com- 
panies, although,  by  this  terms  of  that  act, 
express  companies  are  deemed  common  car- 
riers. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dee. 
Dig.  §  32.» 

For  other  deflniUons,  see  Words  and  Phraaes, 
vol.  2,  pp.  181S-181S;    vol.  8.  p.  7607.] 

[Nos.  405,  406,  407,  408,  409.] 

Argued   November   10,    11,    1908.     Decided 
February  23,  1909. 

APPEALS  from  the  Circuit  Court  of  the 
United  SUtes  for  the  Northern  District 
of  Illinois  to  review  decrees  enjoining  ex- 
press companies  from  giving  free  transpor- 
tation of  personal  packages  to  their  officers 
and  employees  and  members  of  their  fami- 
lies, and  to  the  officers  of  other  transporta- 
tion companies,  and  members  of  their  fami- 
lies, in  exchange  for  passes  issued  by  ths 
latter  to  the  officers  of  the  express  oomp»- 
nies..   Affirmed. 

See  same  case  below,  161  Fed.  606. 

The   facts  are   stated   in  the  opinion. 

Messrs.  Iiawrence  Maxwell,  Jr.,  Lewis 
Cass  Ledyard,  Frank  H.  Piatt,  Carl  A. 
deGersdorf,  W.  W.  Green,  and  Charles  W. 
Stockton  for  appellants. 

Attorney  General  Bonaparte  and  Solicit- 
or General  Hoyt  for  appellee.  « 

*Mr.  Justice   Day   delivered   the   opinion? 
of  the  court: 

These  cases  are  appeals  from  the  circuit 
court  of  the  United  States  for  the  northern 
district  of  Illinois,  and  were  submitted  upon 
oral  argument  and  printed  record  and  briefs 
in  No.  405.  They  involve  the  same  question 
and  hence  will  be  disposed  of  together.  The 
petition  was  filed  in  the  circuit  court  under 
the  3d  section  of  the  Eikins  act  (32  Stat 
at  L.  847,  chap.  708,  U.  S.  Comp.  Stat.  Supp. 
1907,  p.  880),  providing  for  the  institution 
of  such  suit  whenever  the  Interstate  Com- 
merce Commission  shall  have  reasonable 
grounds  for  believing  that  any  common  car- 
rier is  engaged  in  the  carriage  of  passengers 
or  freight  traffic  between  given  points  at  less 
than  the  published  rates  on  file,  or  is  grant- 
ing any  discrimination  forbidden  by  law. 

An  injunction  was  issued  restraining  the 
express  companies  from  "issuing  any  frank 
or  other  document  for  the  free  transporta- 
tion of  property  to  the  following  persons,  to 
wit:  the  officers,  agents,  attorneys,  and  em- 
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ployees  of  ^d  defendant  and  their  respect- 
ive families;  the  officers  ad  employees  of 
other  express  companies  and  their  respective 
families;  the  officers  and  employees  of  any 
railroad  or  any  other  common  carrier  sub- 
^  jeet  to  the  act  to  regulate  commerce  amd  its 
g amendments,  and  their  respective  families; 

•  or  to  any  of  said  persons;  ard  from* trans- 
porting and  forwarding  for  said  persons 
above  named  or  any  of  them,  without  de- 
manding and  receiving  the  lawful  rate  of 
payment  therefor,  any  shipments  of  proper- 
ty subject  to  the  provisions  of  said  inter- 
state conmierce  act  and  its  amendments." 

The  facts  are  not  seriously  in  dispute  and 
were  stipulated  at  the  trial,  and  show  that 
it  has  been  the  custom  of  express  companies 
for  many  years  to  issue  franks  such  as  are 
embraced  in  the  injunction.  These  franks 
were  not  issued  except  to  officers  and  em- 
ployees of  the  companies  and  their  families, 
and  to  the  officers  and  employees  of  other 
express  companies  and  transportation  com- 
panies and  members  of  their  families,  in  ex- 
change for  passes  issued  by  the  latter  com- 
panies to  the  officers  and  employees  of  the 
express  companies.  The  franks  provided 
that  they  should  not  be  used  for  business 
packages  or  for  transportation  of  extra 
heavy  weight,  money,  bonds,  jewelry,  live 
stock,  or  business  consignments,  and  only 
for  the  personal  packages  of  the  holder  of 
such  frank,  he  being  required  to  assume  all 
risk  of  loss  or  damage,  from  whatever  cause, 
to  property  carried  under  the  frank. 

The  question  is.  Does  the  interstate  com- 
merce law  prohibit  express  companies  from 
giving  free  transportation  of  personal  pack- 
ages to  their  officers  and  employees  and 
members  of  their  families,  and  to  the  officers 
of  other  transportation  companies  and  mem- 
bers of  their  families,  in  exchange  for  passes 
issued  by  the  latter  to  the  officers  of  the  ex- 
press companies?  The  circuit  court  held  the 
affirmative  of  this  proposition. 

It  is  the  contention  of  tho  government 
that  such  transportation  is  forbidden  by 
I  2  of  the  act  of  1887  (24  SUt.  at  L.  379, 
chap.  104,  U.  S.  Comp.  Stat.  IQOl,  p.  3155), 
forbidding  the  transportation  of  property  or 
passengers  subject  to  the  provisions  of  the 
act  for  any  person  for  a  greater  or  less  com- 
pensation for  any  service  rendered  or  to  be 
rendered,  in  the  transportation  of  passen- 
gers or  property,  than  it  charges,  demands, 
collects,  or  receives  from  any  other  person 
for  doing  for  him  the  like  service,  and  by 
§  3  of  the  same  act  (24  Stat  at  L.  380,  chap. 
104,  U.  S.  Gomp.  SUt.  1001,  p.  3155),  which 
o  makes  it  unlawful  to  give  any  undue  pref- 
gerence  or  advantage  to  any  particular  per- 

*  sons  or^locality,  and  by  the  provisions  of  the 
EUdns  act  hereafter  quoted. 

Without  considering  whether  the  case  at 


bar  is  covered  by  the  section  of  the  inter- 
state commerce  act  referred  to,  an  injuno- 
tion  is  authorized  under  §  3  of  the  Elkimi  ' 
act,  where  a  common  carrier  is  engaged  in 
the  carriage  of  passengers  or  freight  at  less 
than  the  published  rate  on  file,  and  we  shall 
limit  our  attention  to  certain  provisions  of 
the  Elkins  law  in  this  connection.  Section 
1  of  the  Elkins  act  provides  (as  amended 
by  the  Hepburn  act,  June  29,  1906,  34  Stat 
at  L.  684,  587,  chap.  3591,  U.  S.  Ck>mp. 
Stat  Supp.  1907,  pp.  892,  898) : 

"The  wilful  failure  upon  the  part  of  any 
carrier  subject  to  said  acts  to  file  and  pub- 
lish the  tariffs  or  rates  and  charges  as  re- 
quired by  said  acts,  or  strictly  to  observe 
such  tariffs  until  changed  according  to  law, 
shall  be  a  misdemeanor,  and  upon  conviction 
thereof  the  corporation  offending  shall  be 
subject  to  a  fine  of  not  less  than  one  thou- 
sand dollars  nor  more  than  twenty  thousand 
dollars  for  each  offense. 

"It  shall  be  unlawful  for  any  person,  per- 
sons, or  corporation  to  offer,  grant,  or  give^ 
or  to  solicit  accept,  or  receive  any  rebate, 
concession,  or  discrimination  in  respect  of 
the  transportation  of  any  property  in  inter- 
state or  foreign  oonmieroe  by  any  common 
carrier  subject  to  said  act  to  regulate  com- 
merce and  the  acts  amendatory  thereof, 
whereby  any  such  property  shall,  by  any 
device  whatever,  be  transported  at  a  lesa 
rate  than  that  named  in  the  tariffs  pub- 
lished and  filed  by  such  carrier,  as  is  re- 
quired by  said  act  to  regulate  commerce  and 
the  acts  amendatory  thereof,  or  whereby  any 
other  advantage  is  given  or  discrimination 
is  practised. 

"Whenever    any    carrier    files    with    the 
Interstate    Commerce   Commission  or   pub- 
lishes a  particular  rate  under  the  provisions 
of  the  act  to  regulate    commerce    or    acts 
amendatory  thereof,  or  participates  in  any 
rates  so  filed  or  published,   that  rate  as 
against  such  carrier,  its  officers  or  agents, 
in  any  prosecution  begun  under  this  act 
shall  be  conclusively  deemed  to  be  the  legale 
rate,  and  any  departure  from  such  rate,  org 
any   offer   to* depart   therefrom,    shall    be* 
deemed  to  be  an  offense  under  this  section 
of  this  act." 

Section  6  of  the  interstate  oonmieroe  act 
as  amended  by  the  same  law,  provides; 

'^or  shall  any  carrier  charge  or  demand* 
or  collect  or  receive,  a  greater  or  less  or 
different  compensation  for  such  transporta- 
tion of  passengers  or  property,  or  for  any 
service  in  connection  therewith,  between  the 
points  named  in  such  tariffs,  than  the  rates, 
fares,  and  charges  which  are  specified  in  the 
tariff  filed  and  in  effect  at  the  time;  nor 
shall  any  carrier  refund  or  remit  in  any 
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manner  or  by  any  device  any  portion  of  the 
rates,  fares,  and  charges  so  specified,  nor  ex- 
tend to  any  shipper  or  person  any  privileges 
or  facilities  in  the  transportation  of  pas- 
sencrers  or  property  except  such  as  are 
specified  in  such  tariffs:  Provided,  That 
whenever  the  word  'carrier'  occurs  in  this  act 
it  shall  be  held  to  mean  'common  carrier.' " 
The  amendment  to  the  interstate  com- 
merce act  by  the  act  of  June  29,  1006  (34 
Stat  at  L.  684),  chap.  3501,  U.  8.  Gomp. 
Stat.  Supp.  1007,  p.  802),  brought  express 
companies  within  the  terms  of  the  act.  The 
express  companies  were  therefore  obliged  to 
file  and  publish  their  rates  for  the  transpor- 
tation of  property  under  §  6  of  the  inter- 
state commerce  act  as  amended,  and  it  is  ad- 
mitted in  the  record  that  they  have  done  so. 
The  provisions  of  the  Elkins  act  to  which 
we  have  referred  have  been  the  subject  of 
consideration  in  recent  cases  before  this 
court  New  York,  N.  H.  A  H.  R.  Co.  v.  Inter- 
state Commerce  Commission,  200  U.  S.  361, 
60  L.  ed.  516,  26  Sup.  Ct  Rep.  272;  Armour 
Packing  Co.  v.  United  States,  200  U.  S. 
56-71,  62  L.  ed.  681-601,  28  Sup.  Ct  Rep. 
428.  It  is  unnecessary  to  repeat  the  dis- 
eussion  had  in  those  cases  as  to  the  prior 
legislation  and  the  reasons  of  public  policy 
which  led  up  to  the  enactment  of  the  sec- 
tions of  the  Elkins  act  abova  quoted.  It  is 
enough  to  say  that  it  was  the  purpose  of 
this  law  to  require  the  publication  and  post- 
ing of  tariff  rates,  open  to  public  inspection, 
and  at  the  service  of  all  shippers  alike;  to 
prohibit  and  punish  secret  departures  from 
01  the  published  rates,  and  to  prevent  and 
g  punish  rebating,  preferences,  and  all  acts  of 
•  undue  •discrimination.  As  was  said  by  Mr. 
Justice  White,  speaking  for  the  court  in 
New  York,  N.  H.  &  H.  R.  Co.  ▼.  Interstate 
Commerce  Commission,  supra: 

"The  all-embracing  prohibition  against 
either  directly  or  indirectly  charging  less 
than  the  published  rates  shows  that  the 
purpose  of  the  statute  was  to  make  the  pro- 
hibition applicable  to  every  method  of  deal- 
ing by  a  carrier  by  which  the  forbidden  re- 
sult could  be  brought  about  If  the  public 
purpose  which  the  statute  was  intended  to 
accomplish  be  borne  in  mind,  its  meaning 
becomes,  if  poesiblsy  dearer." 

In  view  of  the  interpretation  thus  given 
to  the  act,  we  think  it  cannot  be  doubted 
that  the  transportation  of  property,  such  as 
shown  in  this  case,  upon  franks  issued  by 
the  express  companies,  is  within  the  terms 
of  the  act  It  permits  those  who  hold  these 
franks  to  obtain  the  transportation  of  such 
property  as  is  covered  thereby  without 
compensation;  or,  if  the  transportation  has 
been  paid,  it  is  refunded  to  the  shipper  upon 
the  presentation  of  the  frank.  Within  the 
terms  used  in  the  Elkins  act,  such  transpor- 


tation enables  one  class  of  persons  to  obtain 
transportation  at  a  different  and  less  rate 
than  that  named  in  the  published  rates. 

It  is  contended  that  such  transportation 
is  not  within  the  terms  of  the  act,  as  it  was 
not  the  purpose  of  Congress  to  regulate  in 
these  provisions  gratuitous  transportation, 
but  the  purpose  was  to  prevent  discrimi- 
nations, rebating,  and  so  forth,  where  prop- 
erty has  been  carried  by  a  common  carrier 
for  hire;  that  it  is  a  departure  from  the 
rates  charged  for  that  class  of  transporta- 
tion which  is  the  evil  to  be  remedied,  and 
the  only  one  covered  by  the  terms  of  the  act. 
But  the  power  of  Congress  over  interstate 
transportation  embraces  all  manner  of  car- 
riage of  that  character, — ^whether  gratuitous 
or  otherwise, — and,  in  the  absence  of  express 
exceptions,  we  think  it  was  the  intention  of 
Congress  to  prevent  a  departure  from  the 
published  rates  and  schedules  in  any  manner 
whatsoever.  If  this  be  not  so,  a  wide  door 
is  opened  to  favoritism  in  the  carriage  of 
properly,  in  the  instances  mentioned,  freeeo 
of  charge.  S 

*  If  it  is  lawful,  in  view  of  the  provisions* 
of  the  interstate  commerce  act,  to  issue 
franks  of  the  character  under  consideration 
in  this  case,  then  this  right  must  be  founded 
upon  some  exception  incorporated  in  the  act; 
and  it  is  the  contention  of  the  learned  coun- 
sel for  the  appellant  that  such  exception  ie 
found  in  the  proviso  in  g  1  of  the  Hepburn 
act  This  section  is  given  in  part  in  the  ^ 
margin.t  ^ 

*As  originally  reported,  this  act  did  not* 
apply  to  express  companies.  The  section 
was  originally  framed  with  the  intention  of 
making  a  provision  for  railroad  carriers.  It 
is  contended  that  the  proviso  brings  com- 
mon carriers  within  the  exception  of  the  act^ 
and  therefore  necessarily  includes  the  ex* 


fThe  term  "common  carriers"  as  used  in 
this  act  shall  include  express  companies 
and  sleeping  car  companies. 

No  common  carrier  subject  to  the  provi- 
sions of  this  act  shall,  after  January  firsts 
nineteen  hundred  and  seven,  directly  or  in- 
directly, issue  or  give  any  interstate  free 
ticket,  free  pass,  or  free  transportation  for 
passengers,  except  to  its  employees  and  their 
families,  its  officers,  agents,  surgeons,  phy- 
sicians, and  attorneys  at  law;  to  ministers 
of  religion,  traveling  secretaries  of  railroad 
Young  Men's  Christian  Associations,  inmates 
of  hospitals  and  charitable  and  eleemosynary 
institutions,  and  persons  exclusively  engaged 
in  charitable  and  eleemosynary  work;  to 
indigent,  destitute,  and  homeless  persons, 
and  to  such  persons  when  transported  by 
charitable  societies  or  hospitals,  and  the 
necessary  agents  employed  in  such  trans- 
portation ;  to  inmates  of  the  National  Homes 
or  State  Homes  for  Disabled  Volunteer  Sol- 
diers, and  of  Soldiers'  and  Sailors'  Homes, 


818 


29  SUPREME  GOUBT  REPORTEB. 


Ocrr.  Tkbi^ 


press  companies.  There  is  no  doubt  that  a 
proviso  has  not  infrequently  been  the  means 
of  introducing  into  a  law  independent  legis- 
lation, notwithstanding  it  is  the  true  office 
of  a  proviso  to  restrict  the  sense  or  make 
clear  that  which  has  gone  before  and  which 
might  be  doubtful  because  of  the  generality 
of  the  language  used.  United  States  v. 
Dickson,  16  Pet.  141,  163,  10  L.  ed.  689, 
698.  This  court  has  had  occasion  to  hold 
more  than  once  that  language  used  in  pro- 
visos shows  the  legislative  intention  to  bring 
in  new  matter  rather  than  to  limit  or  ex- 
plain that  which  has  gone  before.  Georgia 
R.  A^  Bkg.  Co.  V.  Smith,  128  U.  S.  174,  32 
L.  ed.  377,  9  Sup.  Ct.  Rep.  47;  Interstate 
Ck>mmerce  Conmiission  v.  Baird,  194  U.  S. 
25,  36,  37,  48  L.  ed.  860,  865,  866,  24  Sup. 
Ct  Rep.  563. 

While,  therefore,  a  proviso  may  sometimes 
be  construed  as  extending  rather  than  limit- 
ing legislation,  each  statute  must  depend 
upon  its  own  terms,  and  a  proviso  will  be 
given  such  construction  as  is  consistent  with 
the  legislation  under  construction. 

Turning  to  §  1  of  the  Hepburn  act,  it  is 
apparent  that  all  that  inmiediately  precedes 
the  proviso  appertains  to  the  carriage  of 
passengers,  for  common  carriers  are  for- 
bidden to  issue  or  give  any  free  ticket,  free 
pass,  or  free  transportation  for  pasaengerg, 
except  to  its  employees,  etc  Until  we  come 
to  the  proviso,  the  act  is  clearly  thus  limit- 
ed. It  is  then  enacted  that  this  provision, 
that  is,  the  previous  part  of  the  enactment, 
which  refers  only  to  the  transportation  of 
passengers,  shall  not  be  construed  to  pro- 
hibit the  interchange  of  panes  for  the  of- 
ficers, agents,  and  employees  of  conunon  car- 
riers and  their  families,  or  to  prohibit  any 
eommon  carrier  from  carrying  paasengerM 
10  free  in  certain  cases. 
S  While  it  is  true  the  language  here  used 
*  has  reference  to*common  carriers,  and,  by 


the  terms  of  the  Hepburn  act,  express  oom* 
panics  are  within  that  description,  yet  tb» 
proviso  is  as  clearly  limited  to  the  carriage 
of  passengers  and  the  interchange  of  passes 
for  officers,  agents,  and  employees  of  com- 
mon carriers  and  their  families,  as  is  the 
body  of  the  section  itself. 

It  is  contended  that  this  section,  if  limit- 
ed to  the  carriage  of  passengers,  was  un* 
necessary  in  view  of  the  concluding  part  of 
§  22  of  the  act  of  Feb.  4,  1887,  24  Stat,  at 
L.  387,  chap.  104  as  amended  by  acts  of 
March  2,  1889  [25  Stat,  at  L.  862,  chap. 
382]  and  February  8,  1895  [28  Stat,  at  L. 
643,  chap.  61,  U.  S.  Comp.  Stat.  1901,  p. 
3171],  which  provides:  "Nothing  in  this 
act  shall  be  construed  to  prevent  railroads 
from  giving  free  carriage  to  their  own  of- 
ficers and  employees,  or  to  prevent  the 
principal  officers  of  any  railroad  company 
or  companies  from  exchanging  passes  or 
tickets  with  other  railroad  companies  for 
their  officers  and  employees;"  etc. 

But  we  are  to  consider  the  language  which 
Congress  has  used  in  passing  a  given  law, 
and,  when  the  language  is  plain  and  explicit^ 
our  only  province  is  to  give  effect  to  the  act 
as  plainly  expressed  in  its  terms.  We  are 
clearly  of  the  opinion  that^  without  doing 
violence  to  the  language  used  in  §  1, — ^in* 
eluding  the  proviso— its  terms  cannot  be 
held  to  include  the  transportation  of  goodii. 

It  is  very  likely  that  there  is  no  sub- 
stantial reason  why  Congress  should  not  ex- 
tend  to  express  companies,  their  officers, 
agents,  and  employees,  corresponding  privi* 
leges  for  free  carriage  of  goods  with  those 
which  are  given  to  the  officers,  agents,  and 
employees  of  raUroad  companies  in  respect 
to  transportation  of  persons;  but,  if  the 
law  is  defective  in  this  respect,  the  remedy 
must  be  applied  by  Congress,  and  not  by  tlis 
courts. 

We  find  no  error  in  the  decrees  of  the 
Circuit  Court,' and  the  same  are  affirmed. 


including  those, about  to  enter  and  those 
returning  home  after  discharge,  and  boards 
of  managers  of  such  homes;  to  necessary 
caretakers  of  live  stock,  poultry,  and  fruit; 
to  employees  on  sleeping  cars,  express  cars, 
and  to  linemen  of  telegraph  and  telephone 
companies;  to  railway  mail  service  em- 
ployees, postoffice  inspectors,  customs  in- 
spectors, and  immigration  inspectors;  to 
newsboys  on  trains,  baggage  agents,  wit- 
nesses attending  any  legal  investigation  in 
which  the  common  carrier  is  interested,  per- 
sons injured  in  wrecks,  and  physicians  and 
nurses  attending  such  persons:  Provided. 
That  this  provision  shall  not  be  construed 
to  prohibit  the  interchange  of  passes  for  the 


officers,  agents,  and  employees  of  common 
carriers,  and  their  families;  nor  to  prohibit 
any  common  carrier  from  carrying;  passen- 
^rs  free  with  the  object  of  providing  relief 
in  cases  of  general  epidemic,  pestilence,  or 
other  calamitous  visitation.  Any  common 
carrier  violating  this  provision  shall  be 
deemed  guilty  of  a  misdemeanor,  and  for 
each  offense,  on  conviction,  shall  pay  to  the 
United  States  a  penalty  of  not  less  than 
one  hundred  dollars  nor  more  than  two 
thousand  dollars,  and  any  person,  other  than 
the  persons  excepted  in  this  provision,  who 
uses  any  such  interstate  free  ticket,  free 
pass,  or  free  transportation,  shall  be  sn^ 
ject  to  a  like  penalty. 
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(212  U.  S.  68«) 

TEXAS    ft    PACIFIO    RAILWAY    COM- 
PANY, Plff.  in  Err., 

T. 

JONAS  8.  BOTTRMAN. 

Master  and  Servant  (f  Ig8*)-WH0  am 
•*Fellow  Servants"  —  Section  Hand 
AND  Section  Foreman  ob  Engineer. 

1.  A  railway  engineer  and  a  section  fore- 
man are  both  fellow  servants  of  a  section 
hand,  so  that  the  latter  cannot  recover  from 
the  railway  company  for  injuries  resulting 
from  their  negligence. 

rsd.  Note.— For  other  eases,  see  Master  and 
Servant.  Cent  Dig.  §{  494.  BOO;    Dec  Dig.  §  198.* 

For  other  deflnitlons,  see  Words  and  Phrases, 
vol.  Z,  pp.  2716-2730;    vol.  8,  p.  7662.] 

Master  and  Servant  (8  2»4»)— Fellow 
Servants— Instructions. 

2.  The  refusal  to  instruct  the  jury  as  re- 
quested, that  a  railway  engineer  and  a  sec- 
tion foreman  are  both  fellow  servants  of  a 
section  hand  injured  in  attempting  to  alight 
from  a  moving  train,  and  that,  if  such  in- 
jury was  caused  by  the  negligence  of  either, 
the  railway  company  is  not  liable,  is  re- 
versible error,  where  the  jury  may  well  have 
based  its  verdict  for  plaintiff  on  the  care- 
lessness either  of  the  section  foreman  or 
engineer. 

SkL  Note.— For  other  cases,  see  Master  ft 
Serrant,  Cent  Dig.  §  1186;   Deo.  Dig.  9  294.*] 

[No.  66.] 

Argued  January  6,  7,  1909.     Decided  Feb* 
ruary  23,  1909. 

IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit 
to  review  a  judgment  which  affirmed  a  judg- 
ment of  the  Circuit  Court  for  the  Eastern 
District  of  Louisiana,  in  favor  of  plaintiff, 
in  an  action  to  recover  damages  for  personal 
injuries  alleged  to  be  due  to  defendant's 
negligence.    Reversed. 

See  same  case  below,  160  Fed.  452. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  Payne  Fenner  and  Wil- 
liam Wirt  Howe  for  plaintiff  in  error. 

Messrs.  Aldis  B.  Browne,  Alexander 
Britton,  Oliver  S.  Livaudais,  A.  E.  Livau- 
dais,  and  Albert  Voorhies  for  defendant  in 
CO  error. 

CO 

•    *Mr.  Justice  Moody  delivered  the  opinion 
of  the  court: 

The  defendant  in  error,  hereafter  called 
the  plaintiff,  brought  an  action  in  the  oir- 
euit  court  of  the  United  States  against  the 
plaintiff  in  error,  hereafter  called  the  de- 
fendant, to  recover  damages  for  injuries  al- 
leged to  have  been  suffered  through  the  de- 
fendant's negligence.  The  plaintiff  had  a 
verdict,  which  was  affirmed  by  the  circuit 
court  of  appeals,  and,  under  existing  stat- 
utes regulating  the  jurisdiction  of  this  courts 
the  defendant,  because  it  is  incorporated 
under  a  law  of  the  United  States,  has  a  fur- 
ther appeal,  and  brings  the  judgment  her* 
by  writ  of  error. 


The  facts  of  the  ease  are  few  and  simple. 
The  plaintiff  was  a  section  hand  employed 
by  the  defendant,  and  working  under  direc- 
tion of  a  foreman  named  Hadnott.  The 
plaintiff,  with  others,  had  been  employed 
under  Hadnott's  direction  in  clearing  up 
a  wreck  near  a  flag  station  on  the  defend-  a 
ant's  road.  When  the  work  was  finished  S 
the  men  were  taken  aboard  an  express^pas-  * 
senger  train,  known  as  the  Cannon  Ball,  tc 
be  conveyed  to  Waggaman,  a  regular  sta- 
tion on  the  road,  where  they  lived.  The 
express  ordinarily  did  not  stop  at  Wagga- 
man, but  simply  slowed  down  to  take  on 
the  mail.  The  conductor,  however,  direct- 
ed the  engineer  to  stop  on  this  occasion 
and  let  the  section  hands  off,  and  the 
train  did  in  fact  stop  at  Waggaman,  though 
whether  as  the  result  of  the  order  or  of  the 
injury  to  the  plaintiff  was  in  dispute.  As 
the  train  approached  Waggaman  the  men 
were  standing  on  the  steps  of  the  car,  ready 
to  alight,  and  the  train  was  slackening  its 
speed.  The  plaintiff  was  on  the  lower  step. 
What  happened  is  shown  by  the  plaintiff's 
testimony.    He  said: 

"I  stood  all  the  time  on  the  platform. 
The  train  blew  for  the  station.  When  she 
blew  we  all  got  on  the  steps  with  our  tools 
in  our  hands.  She  was  slacking  up  speed. 
I  was  on  the  lower  step,  holding  on  to  the 
rod  of  the  step.  That  was  the  way  to  get 
off  when  we  was  to  get  off  at  the  depot. 
The  foreman  said:  'Boys,  throw  your  tools 
off,  and  let  us  get  off.'  That  was  before  she 
got  to  the  station;  and  when  she  slacked 
up,  she  slacked  up  slow  enough  for  anybody 
to  get  off,  and  when  I  went  to  get  off  she 
jerked;  and  I  grabbed,  and  the  engineer  put 
more  speed  to  the  engine,  and  that  threw 
me  down  and  I  could  not  let  go,  and  she 
dragged  me  along  until  I  got  weak  in  the 
arms,  and  let  go.  She  was  running  slow 
and  she  slacked  up  speed,  and  then  she  let 
go  again  and  she  made  a  jerk.  After  she 
slacked  she  started  up  again.  I  held  on 
until  I  lost  my  grip  and  could  not  hold  on 
any  more.  I  fell,  going  under,  and  the  wheel 
run  over  my  leg.  The  conductor  hallowed 
to  the  engineer!  to  back  up  the  train.  He 
said:     'He  ought  to  be  satisfied.'" 

On  cross-examination  he  testified  as  fol- 
lows: 

Q.  Did  he  (the  foreman)  speak  to  you? 

A.  No,  sir;  he  did  not 

Q.  He  said  nothing  to  you  at  all? 

A.  When  we  were  on  the  way  coming  we 
were  all  speaking,  but  when  the  train  slacked 
up— when   they   blew   the   whistle   for  the 
train  to  stop  at  the  depot,  he  told  us,  "Boys,  ^ 
get  your  tools,  we  will  get  off."  J 

•  Q.  That  was  while  she  was  slacking  up?  * 

A.  Yes,  sir. 
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Q.  Yon  say  that  you  jumped  when  the 
train  slowed  at  the  depot? 

A.  Yes,  sir. 

Q.  That  was  before  it  stopped? 

A.  She  was  not  going  to  stop  there  at  all. 

Q.  You  did  not  know  that,  that  is,  before 
she  stopped? 

A.  Well,  she  did  not  stop  at  all. 

Q.  You  jumped  while  the  train  was  moy- 

ing? 

A.  Yes,  sir. 

Q.  Then  you  say  that  the  train  started  up 
suddenly? 

A.  Yes,  sir;  at  the  time  I  was  getting  off, 
she  jerked  before  I  jumped  loose. 

Q.  Do  you  think  it  would  have  been  the 
same,  that  you  would  have  been  hurt  if  the 
train  had  not  started  again? 

A.  No,  sir;  I  do  not  think  it  would. 

The  petition,  which  was  very  inartificial- 
ly  drawn,  does  not  clearly  state  the  ground 
upon  which  the  plaintiff  sought  to  hold  the 
defendant  liable.  It  states  generally  that 
"said  misfortune"  was  "due  to  the  fault  and 
negligence  of  the  said  defendants;*'  that  the 
plaintiff  was  "entitled  to  a  safe  transport" 
to  Waggaman;  and  that  the  "train  being 
about  to  pass  the  station,  your  petitioner 
had  no  further  alternative  than,  when  or- 
dered by  his  foreman,  to  jump  from  the 
moving  train,  which  just  then  increased  its 
speed." 

The  answer  denied  the  allegations  of  the 
petition,  and  averred  that,  if  the  plaintiff 
was  injured,  it  was  by  his  own  voluntary 
act  in  jiunping  from  the  train,  or  through 
the  negligence  of  one  or  the  other  of  his 
fellow  servants, — ^the  section  foreman  or  the 
conductor  and  engineer  of  the  train. 

But,  passing  the  question  of  pleadings, 
upon  which  nothing  seems  to  have  turned 
below,  we  consider  the  case  as  it  appears 
from  the  evidence.  Since  the  plaintiff 
jumped  from  the  train  in  obedience  to  a 
suggestion,  if  not  an  order,  of  his  imme- 
diate superior,  the  section  foreman,  the  jury 
might  have  found  that  the  plaintiff  reason- 
ably thought  he  could  rely  upon  the  judg- 
ment of  the  section  foreman,  and  that,  un- 
^  der  the  circumstances,  the  plaintiff's  act 
^  was  not  so  obviously  reckless  and  dangerous 
•  as  to  constitute  contributory  negligence. 
Northern  P.  R.  Co.  v.  Egeland,  163  U.  S. 
93,  41  L.  ed.  82,  16  Sup.  Ct.  Rep.  975. 
It  becomes  necessary,  then,  to  consider  the 
negligence  of  the  defendant.  The  evidence 
discloses  two  possible  grounds  upon  which 
a  recovery  might  be  rested;  first,  careless- 
ness of  the  section  foreman  in  directing  the 
plaintiff  to  jump  when  he  did ;  second,  care- 
lessness of  the  engineer  in  suddenly  start- 
ing up  the  train  after  it  had  slowed  down. 
These  two  possible  causes  of  the  plaintiff's 


injury  were  distinctly  before  the  jury,  and 
the  defendant  had  the  right  to  appropriate 
instructions  upon  the  issues  thus  raised. 
The  jury  may  well  have  based  its  verdict 
on  either  the  carelessness  of  the  section 
foreman  or  the  carelessness  of  the  engineer. 
Indeed,  it  is  difficult  to  see  any  other  the- 
ory upon  which  the  verdict  was  rendered. 
It  may  be,  as  thought  by  the  circuit  court 
of  appeals,  that  the  instructions  to  the  jury 
were  academically  correct,  so  far  as  they 
went,  but  they  omitted  to  cover  vitally  im- 
portant aspects  of  the  case  and  were  there- 
fore insufficient. 

The  presiding  judge  refused  to  instruct 
the  jury  as  requested  by  the  defendant,  that 
the  engineer  and  the  section  foreman  were, 
respectively,  fellow  servants  of  the  plain- 
tiff, and  that,  if  the  injury  occurred  through 
the  negligence  of  either,  the  plaintiff  was 
not  entitled  to  recover.  We  think  these 
instructions  should  have  been  given.  Both 
the  engineer  and  the  section  foreman  were 
fellow  servants  of  the  plaintiff;  and,  if  the 
plaintiff's  injury  was  caused  by  the  negli- 
gence of  either,  the  law,  as  it  many  times 
has  been  declared  by  this  court,  will  not 
permit  a  recovery.  Baltimore  &  0.  R.  Co. 
V.  Baugh,  149  U.  S.  368,  37  L.  ed.  772,  13 
Sup.  Ct.  Rep.  914;  Northern  P.  R.  Co.  v, 
Hambly,  164  U.  S.  349,  38  L.  ed.  1009,  14 
Sup.  Ct.  Rep.  983;  Central  R.  Co.  v.  Kee- 
gan,  160  U.  S.  259,  40  L.  ed.  418,  16  Sup. 
Ct.  Rep.  269;  Northern  P.  R.  Co.  v.  Peter- 
son, 162  U.  S.  346,  40  L.  ed.  994,  16  Sup. 
Ct.  Rep.  843;  Northern  P.  R.  Co.  v.  Charless, 
162  U.  S.  359,  40  L.  ed.  999,  16  Sup.  Ct. 
Rep.  848;  Martin  v.  Atchison,  T.  &  S.  F.  R. 
Co.  166  U.  S.  399,  41  L.  ed.  1051,  17  Sup. 
Ct.  Rep.  603;  Alaska  Treadwell  Gold  Min. 
Co.  V.  Whelan,  168  U.  S.  86,  42  L.  ed.  390, 
18  Sup.  Ct.  Rep.  40;  New  England  R.  Co.  v. 
Conroy,  175  U.  S.  323,  44  L.  ed.  181,  20 
Sup.  Ct.  Rep.  85;  Northern  P.  R.  Co.  v. 
Dixon,  194  U.  S.  338,  48  L.  ed.  1006,  24 
Sup.  Ct.  Rep.  683. 

The  case  of  Northern  P.  R.  Co.  v.  Egeland, :« 
supra,  which  evidently  was  misunderstood  ^ 
in  the  court  below,  is  not*  in  any  way  in-* 
consistent  with  the  foregoing  cases.  The 
fellow-servant  doctrine  was  not  there  con- 
sidered by  the  court.  The  plaintiff  in  that 
case  was  a  section  hand,  who  received  in- 
juries by  jumping  from  a  moving  train  in 
obedience  to  the  order  of  the  conductor.  The 
only  question  before  this  court  was  whether 
the  act  of  the  plaintiff  was,  in  itself,  as 
matter  of  law,  contributory  negligence,  and 
it  was  held  that,  under  the  circumstances 
disclosed  in  the  evidence,  it  was  proper  to 
submit  the  question  of  contributory  negli- 
gence to  the  jury.  It  does  not  appear  in 
that  case  what  was  the  negligence  for  which 
the  plaintiff  sought  to  hold  the  defendant 
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responsible.  In  the  trial  court  the  defend- 
ant made  two  requests:  First,  that  no  neg- 
ligence on  the  part  of  the  defendant  was 
shown;  and,  second,  that  the  plaintiff  was 
guilty  of  such  contributory  negligence  that 
he  could  not  recover.  The  defendant  saw 
lit  to  bring  to  this  court  only  the  question 
of  contributory  negligence;  and  the  opinion 
of  the  court  expressly  stated  that  the  discus- 
sion would  be  confined  to  that  question 
alone.  An  examination  of  the  case,  as  it 
was  exhibited  to  the  circuit  court  of  ap- 
peals, discloses  that  contributory  negligence 
was  the  only  question  passed  upon  by  that 
court.  6  C.  C.  A.  471,  12  U.  S.  App.  271, 
66  Fed.  200. 
Judgment  reyersed. 


(213  U.  S.  1) 
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SAMUEL   CALHOUN,  by   Anna   Calhoun, 
His  Next  Friend. 

Cabbiebs  (§  805*)— Pboximatb  Cause  of 

INJUBT   TO    PASSENOEB^—SAFBrr   OF   STA- 
TION Ft^TFOBlC. 

Leaving  a  baggage  truck  at  the  very  end 
of  the  station  pktform,  at  or  near  the  place 
where  it  has  been  used  in  unloading  baggage 
from  the  baggage  car  of  a  train,  and  fail- 
ing to  light  the  platform  at  that  point,  is 
not  such  negligence  as  will  render  the  rail- 
way company  liable,  where  a  person,  while 
endeavoring,  by  running  alongside  the  rap- 
idly recedin|[  train,  to  restore  a  child  in 
his  arms  to  its  mother,  who  is  standing  on 
the  platform  of  a  car,  stumbles  over  the 
truck  in  the  dark,  and  drops  the  child,  to 
its  injury,  as  the  railway  is  not  bound  to 
foresee  and  guard  against  such  extraordi- 
nary conduct. 

[Bd.  Note.— For  other  cases,  see  Carriers,  Oent 
Dig.  9  1245;    Dec.  Dig.  9  305.*1 

[No.   71.] 

Argued  and  submitted  January  12,  13,  1909. 
Decided  February  23,  1909. 

IN  ERROR  to,  and  APPEAL  from,  the  Su- 
preme Court  of  the  Territory  of  Okla- 
homa to  review  a  judgment  which  affirmed 
a  judgment  of  the  District  Court  of  Okla- 
homa County,  in  that  Territory,  in  favor  of 
plaintiff,  in  an  action  to  recover  damages 
for  personal  injuries  alleged  to  have  re- 
sulted from  the  negligence  of  defendant. 
Reversed. 

See  same  case  below,  18  Okla.  76,  89  Pac. 
207,  11  A.  &  E.  Ann.  Cas.  681. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Robert  Dnnlap,  Henry  E.  Asp, 
Charles  H.  Woods,  and  George  M.  Green  for 
plaintiff  in  error  and  appellant. 


Messrs.  Seiwyn  Douglas  and  Henry  H. 
Howard  for  defendant  in  error  and  appel- 
lee. 

•  Mr.  Justice  Moody  delivered  the  opinion^ 
of  the  court: 

The  defendant  in  error,  hereafter  called 
the  plaintiff,  brought  an  action  in  a  dis- 
trict court  of  the  territory  of  Oklahoma 
against  the  plaintiff  in  error,  hereafter* 
called  the  defendant,  to  recover  damages 
suffered  by  him  on  account  of  an  injury  al- 
leged to  have  resulted  from  the  negligence 
of  the  defendant.  He  had  judgment,  which 
was  affirmed  by  the  supreme  court  of  the 
territory,  and  the  case  is  now  here  upon  a 
writ  of  error  directed  to  that  court.  The 
trial  was  by  a  jury,  and,  as  one  question  of 
law  before  us  is  whether  a  verdict  for  the 
plaintiff  was  warranted,  the  evidence  is  re- 
ported in  full.  In  returning  a  general 
verdict  for  the  plaintiff,  the  jury  also  made 
special  findings  in  response  to  57  questions 
submitted  to  it,  in  accordance  with  the 
practice  permitted  in  the  territory.  The 
only  question  of  law  which  it  is  deemed 
necessary  to  determine  is  whether  all  the 
evidence,  with  the  inferences  which  might 
properly  be  drawn  from  it,  sustained  the 
verdict  for  the  plaintiff,  upon  the  issue  sub- 
mitted to  the  jury.  Instead  of  setting  forth 
fully  the  material  parts  of  the  evidence,  it 
seems  better,  with  the  aid  of  the  special 
findings,  to  state  the  facts  which  it  tended 
to  prove.  It  hardly  need  be  said  that  wher- 
ever there  is  a  fair  doubt,  that  aspect  of  the 
evidence  most  favorable  to  the  plaintiff  has 
been  accepted. 

Mrs.  Calhoun  and  her  son,  the  plaintiff,  a 
boy  a  little  less  than  three  years  of  age» 
were  passengers  upon  a  southbound  train 
of  the  defendant  railroad.  Their  destina- 
tion was  Edmond  in  the  territory  of  Okla- 
homa. The  train,  somewhat  late,  arrived  at 
Edmond  about  11:30  o'clock  in  the  evening. 
Mrs.  Calhoun  had  never  traveled  over  the 
route  before,  the  station  was  not  called  out 
by  any  of  the  trainmen,  nor  was  she  told 
by  any  of  them  that  it  was  Edmond.  In 
answer  to  a  question,  she  was  informed  by 
other  passengers  that  the  train  had  arrived 
at  Edmond,  and  she  hastened  to  alight, 
leading  the  boy  with  her.  When  she 
reached  the  platform  of  the  car  the  train 
had  started  up  again,  after,  as  the  jury 
found,  a  stop  of  one  minute,  and  she  handed 
the  boy  to  Mr.  Robertson,  another  passen- 
ger on  the  train,  who  had  left  it  momen- 
tarily, intending  to  return  and  resume  his 
journey.  Mr.  Robertson  was  then  standing 
upon  the  station  platform.  He  took  the 
child,  handed  him  to*his  son,  whom  he  hadiP 
met  at  the  station,  returned  to  the  steps  of 
the  car,  and  told  Mrs.  Calhoun  not  to  jump 
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off,  as  the  car  was  running  too  rapidly.  The 
station  platform  was  dimly  lighted,  and  no 
employee  of  the  defendant  rendered  Mrs. 
Calhoim  or  her  boy  any  assistance  in  leav- 
ing the  train,  nor  gave  them  any  warning. 

The  plaintiff  was  landed  without  injury 
on  the  station  platform  and  put  in  the 
charge  of  Mr.  Robertson's  son  by  his  father, 
who  said:  "Keep  the  child  and  the  train 
will  stop  and  let  the  lady  off."  Just  then  a 
young  man  or  boy  by  the  name  of  Carl 
Jones,  supposed  by  Mr.  Robertson's  son  to 
be  a  railroad  official,  though  he  was  not, 
took  up  the  child  in  his  arms,  ran  along  by 
the  car,  which  was  moving  all  the  time  wi^ 
increasing  rapidity,  and  attempted,  without 
success,  to  return  the  child  to  its  mother, 
who  was  standing  on  the  platform  of  the 
car.  Jones  ran  75  to  100  feet  to  the  end  of 
the  wooden  station  platform  and  then 
stumbled  over  a  baggage  truck,  which  had 
been  used  in  unloading  the  baggage  from  the 
train,  and  had  been  left  at  the  very  end  of 
the  platform  and  partly  on  it,  within  a  few 
feet  of  the  rails.  When  Jones  stumbled  he 
lost  his  hold  of  the  child,  who  fell  under  the 
car  and  was  injured.  The  train  consisted 
of  the  engine,  followed  by  a  mail  car,  bag- 
gage car,  express  car,  smoking  car,  day 
coach,  in  which  the  plaintiff  had  been  travel- 
ing, chair  car,  and  a  sleeper,  in  the  order 
named.  The  baggage  car,  therefore,  was 
some  distance  ahead  of  any  passenger  car, 
and  the  truck  was  used  at  the  baggage  car 
and  left  at  or  near  the  point  where  it  had 
been  used.  Mrs.  Calhoun  started  to  leave 
the  car  at  its  south  end,  nearest  the  bag- 
gage car,  and  there  was,  therefore,  between 
that  point  and  the  north  end  of  the 
baggage  car,  the  length  of  the  express  and 
smoking  cars.  Jones  was  not  called  as  a 
witness  by  either  party.  None  of  the  train- 
men knew  that  Jones  was  attempting  to  put 
the  plaintiff  back  on  the  train  until  after 
the  injury. 

The  jury  was  instructed  by  the  presiding 
judge  that,  as  the  plaintiff  had  been  safely 
taken  from  the  train  and  conunitted  to  the 
care  of  a  young  man  on  the  station  plat- 
?form,  there  could  •only  be  a  recovery  by 
reason  of  what  happened  after  that  time. 
But  the  jury  was  instructed  that  the  plain- 
tiff might  recover  if  it  found  that  "the  com- 
pany was  guilty  of  negligence  in  leaving  the 
truck  in  a  dangerous  position,  and  in  not 
having  the  depot  platform  properly  lighted, 
and  that  such  condition  directly  and  ap- 
proximately contributed  to  the  injury." 
There  was  another  ground  of  recovery  sub- 
mitted to  the  jury,  but  it  was  negatived  by 
the  findings  and  need  not  be  considered  fur- 
ther. 

It  is  clear  enough,  upon  this  statement  of 
facts,  that  the  railroad    did    not    exercise 


proper  care  to  afford  the  plaintiff  and  his 
mother  a  reasonable  opportunity  to  leave 
the  car  with  safety.  The  train  was  late. 
The  attention  of  the  trainmen  was  fixed 
upon  quick  starting,  and  diverted  from  the 
care  of  the  passengers,  and  the  stop  at  the 
station  was  very  brief.  Taking  these 
circumstances  into  account,  with  the  failure 
to  inform  Mrs.  Calhoun  that  she  had  ar- 
rived at  her  place  of  destination,  there  is  no 
difficulty  in  concluding  that  the  defendant 
was  negligent.  If  Mrs.  Calhoun  and  her 
son,  as  they  were  about  to  step  upon  the 
station  platform,  had  been  injured  by  the 
premature  starting  of  the  car,  the  defend- 
ant imquestionably  would  have  been  liable. 
But  the  injury  did  not  occur  in  that  way. 
Mrs.  Calhoun  handed  the  child  to  Mr. 
Robertson  to  take  off  the  train,  and  she 
herself  testified  that  "the  child  was  safely 
off  the  train;  I  saw  it  in  the  arms  of  the 
gentleman." 

The  defendant  contends  that  the  jury  wae 
permitted  to  find  for  the  plaintiff  on  ao- 
count  of  the  n^ligence  which  occurred  prior 
to  the  time  he  was  landed  without  injury,— 
namely,  the  failure  to  announce  the  station, 
to  assist  the  passengers,  to  light  the  plat- 
form adequately  at  the  point  of  leaving  the 
train,  and  the  delay  insufficient  to  allow 
passengers  to  leave  the  train  with  safety. 
The  failure  in  the  performance  of  the  clear 
duty  to  afford  the  passengers  a  safe  place 
and  a  reasonable  time  in  which  to  alight 
wae  not,  the  defendant  insists,  the  proxi- 
mate cause  of  the  subsequent  injury,  which 
was,  on  the  contrary,  caused  by  the  fool* 
hardy  conduct  of  Jones  in  attempting  to 
put  back  the  plaintiff  on  the  train. 
*  Few  questions  have  more  frequently  oome* 
before  the  courts  than  that  whether  a  par^ 
ticular  mischief  was  the  result  of  a 
particular  default.  It  would  not  be  use* 
ful  to  examine  the  numerous  decisions 
in  which  this  question  has  received  con- 
sideration, for  no  case  exactly  resem* 
bles  another,  and  slight  differences  of 
fact  may  be  of  great  importance.  The  rules 
of  law  are  reasonably  well  settled,  however 
difficult  they  may  be  of  application  to  the 
varied  affairs  of  life.  In  this  case  un- 
doubtedly the  plaintiff's  injury  was  trace- 
able to  the  original  negligence,  in  the  sense 
that  it  would  not  have  occurred  if  the 
plaintiff  had  not  been  separated  from  his 
mother.  Nevertheless,  that  negligence  may 
not  be  the  cause  of  the  injury,  in  the  mean- 
ing which  the  law  attributes  to  the  word 
"cause"  when  used  in  this  connection.  The 
law,  in  its  practical  administration,  in 
cases  of  this  kind  regards  only  proximate  or 
immediate,  and  not  remote,  causes,  and,  in 
ascertaining  which  is  proximate  and  which 
remote,  refuses  to  indulge  in  metaphysical 
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niceties.  Where,  in  the  sequence  of  events 
between  the  original  default  and  the  final 
mischief  an  entirely  independent  and  un- 
related cause  intervenes,  and  is  of  itself 
sufficient  to  stand  as  the  cause  of  the  mis- 
chief, the  second  cause  is  ordinarily  regard- 
ed as  the  proximate  cause  and  the  other  as 
the  remote  cause.  Louisiana  Mut.  Ins.  Co. 
V.  Tweed,  7  Wall.  44,  62,  19  L.  ed.  66,  67. 
This  is  emphatically  true  when  the  inter- 
vening cause  is  the  act  of  some  person  en- 
tirely unrelated  to  the  original  actor.  Nev- 
ertheless, a  careless  person  is  liable  for  all 
the  natural  and  probable  consequences  of 
his  misconduct.  If  the  misconduct  is  of  a 
character  which,  according  to  the  usual  ex- 
perience of  mankind,  is  calculated  to  in- 
vite or  induce  the  intervention  of  some  sub- 
sequent cause,  the  intervening  cause  will 
not  excuse  him,  and  the  subsequent  mischief 
will  be  held  to  be  the  result  of  the  original 
misconduct.  This  is  upon  the  ground  that 
one  is  held  responsible  for  all  the  conse- 
quences of  his  act  which  are  natural  and 
probable,  and  ought  to  have  been  foreseen  by 
a  reasonably  prudent  man.  Thus  it  has  been 
held  that  if  one  unlawfully  leaves  upon  a 
public  street  a  truck  loaded  with  iron  which 
he  ought  to  have  foreseen  would  very  likely 
Pbe  disturbed  by*heedless  children,  he  is  re- 
sponsible for  an  injury  which  occurs  as  the 
result  of  such  disturbance.  Lane  v.  At- 
lantic Works,  111  Mass.  136,  and  see  Lynch 
V.  Nurdin,  1  Q.  B.  29;  Sioux  City  &  P.  R. 
Co.  V.  Stout,  17  Wall.  667,  21  L.  ed.  746; 
Union  P.  R.  Co.  v.  McDonald,  162  U.  S. 
262,  38  L.  ed.  434,  14  Sup.  Ct.  Rep.  619. 
Without  pursuing  the  subject  further,  it 
may  be  said  that,  among  the  many  cases 
in  which  the  subject  of  proximate  cause  has 
been  discussed,  are  the  following:  Milwau- 
kee &  St.  P.  R.  Co.  V.  Kellogg,  94  U.  S. 
469,  476,  24  L.  ed.  266,  269;  Scheffer  v. 
Washington  City,  V.  M.  &  G.  S.  R.  Co.  106 
U.  S.  249,  26  L.  ed.  1070;  Cole  v.  German 
Sav.  &  L.  Soc.  63  L.R.A.  416,  69  C.  C.  A. 
693,  124  Fed.  113;  Stone  v.  Boston  &  A.  R. 
Co.  171  Mass.  636,  41  L.R.A.  794,  61  N.  £. 
1. 

It  is  not  necessary  for  us  to  consider 
whether  the  original  neglect  of  the  defend- 
ant could  properly  have  been  found  by  the 
jury  to  have  been  the  cause  of  the  plaintiff's 
injury,  and  we  express  no  opinion  upon  that 
question.  The  defendant's  contention  that  the 
jury  was  permitted  to  find  a  verdict  on  that 
groimd  cannot  be  sustained.  The  charge  to 
the  jury  makes  this  clear.  The  presiding 
judge  said: 

"It  is  admitted  that  the  plaintiff  was 
•afely  taken  from  the  train  in  question,  and 
eonmiitted  to  the  care  of  a  young  man  on 
the  depot  platform;  therefore,  even  though 
yon  find  that  the  station  at  Edmond  was 


not  called,  that  fact  can  only  be  considered 
by  you  for  the  purpose  of  explaining  the 
respective  positions  of  mother  and  child  at 
that  time;  and,  if  the  plaintiff  recover,  it 
must  be  by  reason  of  events  and  conditions 
subsequent  to  the  time  he  was  taken  from 
the  train." 

The  defendant,  it  is  true,  claims  that  it 
suffered  harm  because  the  conflicting  evi- 
dence with  regard  to  the  original  negligence 
was  submitted  to  the  jury  and  tended  to 
divert  their  minds  from  the  real  issue.  But 
we  think  the  judge  did  about  as  well  as  he 
could  to  make  the  issue  plain  to  the  jury,  in 
view  of  the  fact  that  he  was  tied  down  to 
written  instructions,  and  thereby  prevented 
from  giving  the  jury  the  aid  that  is  de* 
manded  from  the  bench  for  the  most  sue- 
cessful  working  of  the  jury  system. 

Leaving  entirely  out  of  view,  then,  the 
original  carelessness  of* the  defendant,  we* 
come  to  the  real  issue,  which  was  submitted 
to  the  jury,  upon  which  alone  its  verdlot 
can  stand.  Was  the  company  guilty  of  n^ 
ligence  in  leaving  the  truck  in  a  dangerous 
position  and  not  having  the  depot  platform 
properly  lighted,  and  did  that  condition  di- 
rectly and  proximately  cause  the  injury? 

It  cannot  be  doubted  that  the  conduct  of 
Jones  was  careless  in  the  extreme,  thouj^ 
doubtless  the  motives  which  impelled  him 
were  good.  But  it  is  urged  that  Jones's 
negligence  concurred  with  the  negligence  of 
the  defendant  in  leaving  the  truck  where  it 
did,  and  that  therefore  both  are  responsible 
for  the  consequences.  There  is  no  doubt 
that  the  act  of  Jones  and  the  act  of  the  de- 
fendant with  respect  to  the  track  concurred 
in  causing  the  injury,  and  we  assume  that, 
if  the  defendant  failed  in  its  duty  by  leav- 
ing the  truck  at  the  end  of  the  wooden  plat- 
form, the  verdict  can  be  sustained.  Wash- 
ington &  G.  R.  Co.  V.  Hickey,  166  U.  S.  621, 
41  L.  ed.  1101,  17  Sup.  Ct.  Rep.  661.  It 
becofiies  necessary,  therefore^  to  inquire 
whether  the  defendant  was  negligent  in  leav- 
ing the  truck  there.  But,  even  where  the 
highest  degree  of  care  is  demanded,  still  the 
one  from  whom  it  is  due  is  bound  to  guard 
only  against  those  occurrences  which  can 
reasonably  be  anticipated  by  the  utmost 
foresight.  It  has  been  well  said  that,  "if 
men  went  about  to  guard  themselves  against 
every  risk  to  themselves  or  others  which 
might,  by  ingenious  conjecture,  be  conceived 
as  possible,  human  affairs  could  not  be  car- 
ried on  at  all.  The  reasonable  man,  then,  to 
whose  ideal  behavior  we  are  to  look  as  the 
standard  of  duty,  will  neither  neglect  what 
he  can  forecast  as  probable,  nor  waste  hie 
anxiety  on  events  that  are  barely  possible. 
He  will  order  his  precaution  by  the  measure 
of  what  appears  likely  in  the  known  course 
of  things."    Pollock,  Torts,  8th  ed.  41. 
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In  judging  of  the  defendant's  conduct^  at- 
tention must  be  paid  to  the  place  where 
the  truck  was  left.  If  it  had  been  left 
where  the  passengers  were  at  all  likely  to 
get  off  or  on  the  train,  and  a  passenger 
stumbled  over  it  to   his  hurt,  there  could 

ebe  no  doubt  of  the  liability  of  the  railroad. 

•  On  the  other  hand,  if  it*had  been  left  a  mile 
from  the  station,  where,  by  no  reasonable 
hypothesis,  passengers  would  attempt  to  get 
off  or  on  the  train,  there  could  be  no  doubt 
that  the  railroad  would  not  be  responsible 
in  such  a  case.  There  was  a  wooden  plat- 
form by  the  track  at  the  station,  100  feet, 
more  or  less,  in  length.  The  truck  was  left 
at  the  very  end  of  this  platform,  with  the 
greater  part  off  it.  The  train  was  at  rest, 
so  that  no  part  of  it  from  which  passengers 
might  be  expected  to  get  off  or  on  was  near 
the  truck.  It  was,  of  course,  dark  at  the 
point  where  the  truck  was,  but  no  one  could 
foresee  that  passengers  intending  to  leave 
or  enter  the  train  would  be  at  that  point. 
No  amount  of  human  foresight  which  could 
reasonably  be  exacted  as  a  duty  could  an- 
ticipate that  a  passenger,  after  the  train 
had  started,  would  run  a  distance  of  from 
75  to  100  feet  with  the  purpose  of  board- 
ing a  train  moving  with  increasing  rapid- 
ity; much  less  that  a  person  would  take  a 
helpless  infant,  and,  while  thus  running, 
attempt  to  place  it  on  the  train.  We  are 
of  the  opinion  that  the  railroad  was  not 
bound  to  foresee  and  guard  against  such 
extraordinary  conduct,  and  that  its  failure 
to  do  so  was  not  negligence.  For  these 
reasons  the  judgment  must  be  reversedi 
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DAVIDSON  BROS.  MARBLE  COMPANY, 

Samuel  A.  Tolman,  and  John  A.  Tolman, 

Plffs.  in  Err., 

V. 

UNITED  STATES  OF  AMERICA  ON  THE 
RELATION  OF  MURRAY  GIBSON. 

OouBTS  (§  2.56»)  —  Federal  Coubts  —  Dis- 
trict IN  Which  Soits  must  be  Bbouoht 
—  Statutes  —  Retroactive  Effect— Ac- 
tion ON  Bond  of  Public  Contbactob. 
1.  The  provisions  as  to  the  proper  dis- 
trict for  suit  on  the  bond  of  a  public  con- 
tractor, made  by  the  act  of  February  24, 
1905   (33  Stat,  at  L.  811,  chap.  778,  U.  S. 
Comp.  Stat.  Supp.  1907,  p.  709),  amending 
the  act  of  August  13,  1894  (28  Stat,  at  L. 
278,  chap.  280,  U.  S.  Comp.  Stat.  1901,  p. 
2523),   for   the   protection   of   persons   fur- 
nishing materials   and   labor   for   the   con- 
struction of  a  public  work,  do  not  apply 
where  the  contract  with,  and  the  bond  to, 
the    government,    and    the    contract    under 
which   the  labor  and  materials  were  fur- 
nished,   all    antedate   the    passage   of    the 
vnendatoxy  act. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dis.  fi  792;    Dec.  Dig.  9  266.*] 


OouBTS  (§  270*)— Fedkral  Cottbts— Prop- 
er District  for  Sxnr— Action  on  Bond 
OF  Public  Contractor. 

2.  A  suit  brought  in  the  name  of  the 
United  States  under  the  act  of  August  13, 
1804,  on  the  bond  of  a  public  contractor, 
for  the  benefit  of  a  person  furnishing  ma- 
terials and  labor  for  the  construction  of  a 
public  work,  is  governed  by  that  part  of  the 
act  of  March  3,  1887  (24  Stat,  at  L.  552, 
chap.  373),  as  corrected  by  the  act  of  August 
13,  1888  (25  Stat,  at  L.  434,  chap.  866,  U. 
S.  Comp.  Stat.  1901,  p.  508),  which  provides 
that  no  civil  suit  shall  be  brought  before 
any  Federal  circuit  court  "against  any  per- 
son, by  any  original  process  or  proceeding, 
in  any  other  district  than  that  whereof  he 
is  an  inhabitant." 

[Ed.  Note.— For  other  cases,  see  OourtSs.  CenL 
Dig.  §  810;    Dec  Dig.  §  270.*] 

Courts  (§  413*)  —  Federal  Courts  —  Ap- 
pearance—General OR  Special  —  Va- 
lidity of  Court  Uulx. 

3.  A  rule  of  a  Federal  circuit  court  which 
treats  as  a  general  appearance  a  special  ap- 
pearance by  a  party  sued  in  the  wrong 
Federal  district,  made  solely  for  the  pur- 
pose of  objecting  to  the  jurisdiction,  with- 
out stating  that,  if  the  purpose  for  which 
such  special  appearance  is  made  shall  not 
be  sanctioned  or  sustained  by  the  court, 
he  will  appear  generally  in  the  case,  is  in- 
valid, as  substantially  impairing  his  right 
under  the  act  of  March  3,  1891  (26  Stat, 
at  L.  826,  chap.  517,  U.  S.  Comp.  Stat.  1901, 
p.  488),  §  5,  to  appear  specially  and  ob- 

iect  to  the  jurisdiction  of  the  court,  and 
iring  an  adverse  decision  directly  to  the 
Supreme  Court  for  review* 

nSA.  Note.— For  other  cases,  see  Oourta.  Oist 
Dfg.  9  1107 ;    Dec.  Dig.  9  413.*1  ^  ^^ 

[No.  78.] 

Argued  and   submitted   January   16,   1009. 
'   Decided  February  23,  1909. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Northern  District 
of  California  to  review  a  judgment  for 
plaintiff  in  an  action  on  a  bond  of  a  pub- 
lic contractor,  entered  after  denying  a  mo- 
tion to  quash,  and  overruling  a  demurrer 
founded  on  an  objection  to  the  jurisdiction. 
Reversed  and  remanded  with  instructiona  to 
dismiss  the  action. 

*  Statement  by  Mr.  Justice  Moody:  I* 

This  case  comes  here  from  the  circuit 
court  of  the  United  States  for  the  northern 
district  of  California,  on  the  single  question 
of  the  jurisdiction  of  that  court. 

The  United  States,  on  the  relation  of 
Murray  Gibson,  on  November  20,  190(1, 
brought  this  action  against  Davidson  Bros. 
Marble  Company,  a  corporation  organized 
under  the  laws  of  the  state  of  Illinois,  and 
therefore,  for  jurisdictional  purposes,  a  citi- 
zen of  that  state,  and  Samuel  A.  Tolman 
and  John  A.  Tolman,  citizens  and  residents 
of  that  state.    Neither  of  the  defendants  ^ 
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alleged  to  be  an  inhabitant  of  the  district. 
The  complaint  set  forth  in  substance  the 
following  cause  of  action:  The  Davidson 
Company  on  October  10,  1901,  agreed,  in 
writing,  with  the  United  States,  to  construct 
a  public  building  in  San  Francisco,  in  the 
northern  district  of  California.  On  October 
18, 1901,  the  Davidson  Company,  as  principal, 
and  the  two  individual  defendants  as  sure- 
ties, executed  a  bond  running  to  the  United 
States,  conditioned  that  the  Davidson  Com- 
pany should  fulfil  its  contract  with  the 
United  States  and  make  payment  to  all  per- 
sons supplying  the  Davidson  Company  with 
labor  or  materials  in  the  prosecution  of  the 
work.  Under  a  contract  made  on  July  25, 
1902,  Gibson  furnished  to  the  Davidson 
Company  certain  labor  and  materials  used 
ft  in  the  prosecution  of  the  work,  for  which  a 
I* large  sum  is  due  and  unpaid.  Nonsuit  was 
brought  by  the  United  States  within  six 
months  after  the  completion  of  Davidson 
Company's  contract  with  the  United  States, 
and  thereafter  Gibson  applied  to  the  Treas- 
ury Department,  and  furnished  an  afUdavit 
that  he  had  supplied  labor  and  materials 
for  which  payment  had  not  been  made. 
Whereupon,  the  Department  furnished  him 
with  a  certified  copy  of  the  contract,  and 
■ubsequently  this  action  was  begun.  A  writ 
of  summons  was  issued  to  the  defendants, 
and  served  upon  them  personally  in  Illinois. 
Notice  of  the  pendency  of  the  suit  was  also 
given  by  publication.  On  January  9,  1907, 
the  defendants  appeared  specially  and  filed 
a  demurrer  and  a  motion  to  quash  service 
and  to  dismiss,  which  were,  respectively,  as 
follows: 

Demurrer. 

The  defendants  .  .  .  demur  to  the 
complaint  of  the  plaintiff  herein  upon  the 
following  grounds : 

First.  That  the  court  has  no  jurisdiction 
of  the  defendants  or  either  of  them. 

Second.  That  the  plaintiff  is  not  a  resi- 
dent or  citizen  of  the  northern  district  of 
California  in  the  ninth  judicial  circuit  or 
of  the  state  of  California. 

Third.  That  the  defendants  are  not  nor  is 
either  of  them  a  resident  or  citizen  of  the 
northern  district  of  California  in  the  ninth 
Judicial  circuit  or  of  the  state  of  California. 

Fourth.  That,  at  the  time  of  the  com- 
mencement of  this  action,  the  plaintiff,  Mur- 
ray Gibson,  trading  as  John  Gibson,  was 
and  now  is  a  citizen  and  resident  of  the  state 
of  Pennsylvania,  and  that,  at  the  time  of 
the  commencement  of  this  action,  the  defend- 
ants  were,  and  each  of  them  was,  and  now 
is,  a  citizen  and  resident  of  the  state  of  Illi- 
nois. 


Fifth.  That  this  court  has  no  jurisdiction 
of  the  subject  of  the  action. 

Sixth.  That  this  court  has  no  jurisdiction 
of  the  controversy  alleged  in  the  complaint. 
Wherefore    the    defendants    pray    to    be 
hence  dismissed  with  their  cost. 

n 
•  Motion  to  quash.  I* 

The  defendants  above  named  and  each  of 
them  hereby  appear  specially  in  the  above- 
entitled  cause  for  the  purpose  only  of  mov- 
ing the  said  court  to  quash  and  set  aside  the 
service  of  the  summons  in  tlie  said  cause, 
and  to  dismiss  the  said  action  upon  the 
ground  that  the  said  court  has  no  jurisdic- 
tion of  the  persons  of  the  defendants,  and 
upon  the  further  ground  that  the  said  court 
has  no  jurisdiction  of  the  person  of  the 
plaintiff,  and  upon  the  further  ground  that 
neither  the  plaintiff  nor  the  defendants  or 
any  or  either  of  them  are  citizens  of  the 
state  of  California  or  residents  of  the  north- 
ern district  of  California  in  the  ninth  judi- 
cial circuit,  and  upon  the  further  ground 
that  the  said  court  has  no  jurisdiction  of  the 
controversy  at  issue.  The  said  motion  will 
be  based  upon  the  complaint  of  the  plain- 
tiff, and  all  subsequent  proceedings  and  the 
return  of  service  of  said  summons  herein. 

The  motion  to  quash  was  denied  and  the 
demurrer  was  overruled.  The  defendants 
declined  to  plead  further,  a  judgment  was 
entered  against  them  for  the  amount  claimed 
in  the  complaint,  and  thereupon  the  defend- 
ants, by  writ  of  error,  brought  the  question 
of  jurisdiction  directly  to  this  court. 

The  law  in  force  at  the  time  the  con- 
tract with  the  United  States,  the  bond  given 
to  the  United  States,  and  the  contract  with 
Gibson  were  made,  is  the  act  of  August  13, 
1894  (28  Stat,  at  L.  278,  chap.  280,  U.  S. 
Comp.  Stat.  1901,  p.  2623),  which  is  as  fol- 
lows: 

"That  hereafter  any  person  or  persons 
entering  into  a  formal  contract  with  the 
United  States  for  the  construction  of  any 
public  building,  or  the  prosecution  and  com- 
pletion of  any  public  work,  or  for  repairs 
upon  any  public  building  or  public  work, 
shall  be  required,  before  commencing  such 
work,  to  execute  the  usual  penal  bond,  with 
good  and  suflScient  sureties,  with  the  addi* 
tional  obligations  that  such  contractor  or 
contractors  -  shall  promptly  make  payments 
to  all  persons  supplying  him  or  them  labor 
and  materials  in  the  prosecution  of  the 
work  provided  for  in  such  contract;  and  any 
person  or  persons  making  application  there- 
for, and  furnishing  affidavit  to  the  Depart-^ 
ment*under  the  direction  of  which  said  work  I* 
is  being,  or  has  been,  prosecuted,  that  labor 
or  materials  for  the  prosecution   of  suoh 
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work  has  been  supplied  by  him  or  them,  and 
payment  for  which  has  not  been  made,  shall 
be  furnished  with  a  certified  copy  of  said  con- 
tract and  bond,  upon  which  said  person  or 
persons  supplying  such  labor  and  materials 
shall  have  a  right  of  action,  and  shall  be 
authorized  to  bring  suit  in  the  name  of  the 
Unitp-d  States  for  his  or  their  use  and  bene- 
fit against  said  contractor  and  sureties,  and 
to  prosecute  the  same  to  final  judgment  and 
execution:  Provided,  That  such  action  and 
its  prosecutions  shall  involve  the  United 
States  in  no  expense. 

"See.  2.  Provided  that  in  such  case  the 
court  in  which  such  action  is  brought  is 
authorized  to  require  proper  security  for 
costs  in  case  judgment  is  for  the  defendant." 

Mr.  Edwin  M.  Ashcraft  for  plaintiffs  in 
•rror. 

Messrs.  Robert  T.  Devlin  and  Henry 
P.  Brown  for  defendant  in  error. 

« 

•*  '  Mr.  Justice  Moody,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  decision  of  the  court  below  proceeded 
upon  the  erroneous  assumption  that  the  act 
of  February  24,  1905  (33  Stat,  at  L.  811, 
chap.  778,  U.  S.  Comp.  Stat.  Supp.  1907,  p. 
709),  was  retrospective.  That  act  amended 
the  act  of  1894  in  several  important  partic- 
ulars, which  it  is  not  necessary  to  state,  and 
provided  specifically  that  a  suit  upon  the 
bond  should  be  brought  by  one  furnishing 
labor  and  materials,  in  the  name  of  the 
United  States,  in  the  circuit  court  of  the 
United  States  in  the  district  where  the  con- 
tract with  the  United  States  was  to  be  per- 
formed, and  not  elsewhere.  As  this  suit 
was  brought  after  the  passage  of  the  amend- 
ing act,  it  was  brought  in  the  only  district 
where  it  eould  be  maintained,  if  the  amend- 
ing act  were  retrospective.  But  it  is  not  ret- 
rospective. United  States  Fidelity  &  G. 
Co.  V.  United  States,  209  U.  S.  306,  62  L.  ed. 

1.804,28  Sup.  Ct.  Rep.  537.   In  this  case  the 

r contract  with  and  the  bond  to  the  United 
States,  and  the  contract  under  which  Gibson 
furnished  labor  and  materials,  all  antedate 
the  passage  of  the  amending  act,  and  the 
rights  of  the  parties,  therefore,  must  be  de- 
termined under  the  act  of  1894.  An  act  passed 
on  the  same  day,  August  13, 1894  (28  Stat,  at 
L.  279,  chap.  282,  U.  S.  Comp.  Stat.  1901,  p. 
2315),  authorized  incorporated  surety  com- 
panies to  become  sureties  on  bonds  running 
to  the  United  States,  and  the  5th  section 
fixed  the  district  in  which  a  suit  upon  the 
bond  against  the  surety  company  should  be 
brought.  But  nothing  was  said  as  to  the 
district  where  the  sureties  were  individuals, 
as  was  the  case  here.  While  the  act  of  1894 
authorized   a   person   supplying   labor   and 


materials  to  bring  suit  upon  the  bond  in 
the  name  of  the  United  States,  against  the 
contractor  and  sureties,  it  did  not  specify 
the  court  in  which  the  suit  should  be 
brought,  and  the  omission  was  not  supplied 
until  the  enactment  of  the  law  of  1905, 
which,  as  has  been  pointed  out,  is  not  ap- 
plicable to  this  case.  The  jurisdiction,  there- 
fore, of  the  courts  of  the  United  States, 
must  be  sought  in  the  general  provisions  of 
the  statutes  relating  to  that  subject.  It  has 
been  decided  that  under  this  statute,  for 
jurisdictional  purposes,  the  United  States 
is  the  real  party  plaintiff.  United  States 
Fidelity  &  G.  Co.  v.  United  States,  204  U. 
S.  349,  61  L.  ed.  616,  27  Sup.  Ct.  Rep.  381. 
We  have  here,  then,  a  suit  in  which  the 
United  States  is  plaintiff  and  three  citizens 
and  residents  of  the  state  of  Illinois  are 
defendants.  Obviously,  this  suit  is  not  a 
controversy  between  citizens  of  different 
states,  and  the  rules  governing  where  such 
diversity  of  citizenship  exists  have  no  ap- 
plication. The  case  is  governed  by  that 
part  of  the  act  of  March  3,  1887  [24  Stat, 
at  L.  652,  chap.  373],  as  corrected  by  the  act 
of  August  13,  1888  (26  Stat,  at  L.  434,  chap. 
866,  U.  S.  Comp.  Stat.  1901,  p.  608),  which 
provides  that  no  civil  suit  shall  be  brought 
before  any  of  the  circuit  courts  of  the  Unit- 
ed States  "against  any  person  by  any  orig- 
inal process  or  proceeding  in  any  other 
district  than  that  whereof  he  is  an  inhabit- 
ant." McCormicIc  Harvesting  Mach.  Co.  ▼. 
Walthers,  134  U.  8.  41,  33  L.  ed.  833,  10 
Sup.  Ct.  Rep.  486;  Re  Keasbey  &  M.  Co.  160 
U.  S.  221,  40  L.  ed.  402,  16  Sup.  Ct.  Rep. 
273;  United  States  v.  Southern  P.  R.  Co.  49 
Fed.  297,  opinion  by  Mr.  Justice  Harlan. 
It  follows,  therefore,  that  the  court  below 
was  without  jurisdiction  of  this  cause,  and,aD 
as  the*  defendants  have  taken  no  action » 
whatever  in  response  to  the  summons,  except 
to  appear  specially  and  object  to  the  juris- 
diction, it  cannot  possibly  be  said  that  the 
objection  to  the  jurisdiction  has  been 
waived. 

The  learned  judge  of  the  circuit  court, 
however,  based  his  decision  upon  rule  22 
of  the  circuit  court  of  the  United  States  for 
the  ninth  judicial  circuit,  which  is  as  fol- 
lows : 

"Any  party  may,  without  leave  of  court» 
appear  specially  in  any  action  at  law  or 
suit  in  equity  for  any  purpose  for  which 
leave  to  appear  could  be  granted  by  the 
court,  by  stating  in  the  paper  which  he 
serves  and  files  that  the  appearance  is 
special,  and  that  if  the  purpose  for  which 
such  special  appearance  is  made  shall  not 
be  sanctioned  or  sustained  by  the  court, 
he  will  appear  generally  in  the  ease  within 
the  time  allowed  therefor  by  law,  or  by  tha 
order  of  court  or  by  stipulation  of  the  par> 
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ties.  If  such  statement  be  not  made  as 
above  provided,  the  appearance  shall  be 
deemed  and  treated  as  a  general  appearance." 
The  defendants  appeared  specially  and  ob- 
jected to  the  jurisdiction,  but  did  not  state 
in  the  appearance  that  "if  the  purpose  for 
which  such  special  appearance  is  made  shall 
not  be  sanctioned  or  sustained  by  the  court/' 
they  "will  appear  generally  in  the  case." 
Therefore,  if  the  rule  is  held  to  be  valid, 
such  an  appearance  must  be  deemed  a  gen- 
eral appearance.  And  so  it  was  decided  in 
the  court  below. 

The  rule,  as  construed  and  applied  in  this 
case,  is  inconsistent  with  the  laws  of  the 
United  States,  and  therefore  invalid.  Rev. 
Stat.  §  918,  U.  S.  Comp.  Stat.  1901,  p.  685. 
A  party  who  is  sued  in  the  wrong  district, 
and  does  not  waive  the  objection,  may  of 
right  appear  specially  and  object  to  the 
jurisdiction  of  the  court,  and,  the  decision 
being  against  his  objection,  may  of  right 
bring  the  question  directly  to  this  court. 
The  rule  substantially  impairs  his  right  to 
appeal  to  this  court, — a  right  which  is  con- 
ferred by  statute.  26  Stat,  at  L.  826,  chap. 
617,  U.  S.  Comp.  Stat.  1901,  p.  488.  It  says 
to  him,  you  may  appear  specially  and  ob- 
ject to  the  jurisdiction,  only  upon  the  con- 
dition that  you  will  abide  by  the  decision 
of  a  single  judge ;  if  that  is  against  you,  you 
^must  waive  your  objection  and  enter  a  gen- 
;*  eral*appearance ;  if  you  do  not  agree  to  do 
this,  your  special  appearance  will  be  deemed 
to  be  general.  We  think  it  was  beyond  the 
power  of  the  circuit  court  to  make  and  en- 
force a  rule  which  imposes  upon  defendants 
■ueh  conditions,  and  transforms  an  objection 
to  the  jurisdiction  into  a  waiver  of  the 
objection  itself.  The  jurisdiction  of  the 
circuit  courts  is  fixed  by  statute.  In  cer- 
tain cases  a  defendant  may  waive  an  objec- 
tion to  the  jurisdiction  over  his  person. 
But  he  cannot  be  compelled  to  waive  the 
objection  if  he  chooses  seasonably  to  insist 
upon  it,  and  any  rule  of  court  which  seeks  to 
oompel  a  waiver  is  unauthorized  by  law  and 
invalid.  So  it  has  been  held  that,  under  the 
act  which  requires  the  practice  in  the  courts 
of  the  United  States  to  conform  as  near  as 
may  be  to  the  practice  of  the  courts  of  the 
states  in  which  they  are  held,  state  statutes 
which  give  a  special  appearance  to  challenge 
the  jurisdiction  the  force  and  effect  of  a 
general  appearance  must  not  be  followed  by 
the  courts  of  the  United  States.  Southern 
P.  Co.  V.  Denton,  146  U.  8.  202,  86  L.  ed. 
943.  13  Sup.  Ct.  Rep.  44;  Mexican  O.  R.  Co. 
Y.  Pinkney,  149  U.  S.  194,  37  L.  ed.  699. 
18  Sup.  Ct.  Rep.  859;  Galveston,  H.  &  S.  A. 
R.  Co.  V.  Gonzales,  161  U.  S.  496,  38  L.  ed. 
248,  14  Sup.  Ct.  Rep.  401.  The  reasoning 
in  these  cases  is  pertinent  to  the  case  at 
bar. 


To  sum  up,  the  circuit  court  for  the  north* 
em  district  of  California  had  no  jurisdiction 
to  entertain  this  suit  against  these  defend- 
ants, who  are  not  inhabitants  of  that  dis- 
trict, but,  on  the  contrary,  inhabitants  of 
the  state  of  Illinois.  The  defendants  ap- 
peared specially,  as  they  had  a  right  to  do, 
solely  for  the  purpose  of  objecting  to  the 
jurisdiction.  They  were  not  bound  to  agree 
to  submit  their  objection  to  the  final  de- 
cision of  the  judge  of  the  circuit  court,  and 
the  rule  of  court  which  treated  the  special 
appearance,  without  such  an  agreement,  as 
a  general  appearance,  was  invalid. 

For  these  reasons  the  judgment  is  reversed 
and  the  case  remanded  to  the  Circuit  Court» 
with  instructions  to  dismiss  the  action  for 
want  of  jurisdiction;  and  it  is  so  ordered. 

Mr.  Justice  McKenna  dissents. 

'  (218  U.  S.  20) 

JOSEFA  DIANA  MARTINEZ,  Julio  N. 
Chardon,  Carlos  Cabrera,  and  Tomas 
Torres,  Appts., 

V. 

LA  ASOCIACION  DE  SEfJORAS  DAMAS 
DEL  SANTO  ASILO  DE  PONCE. 

CouBTB  (S  438*)  — Fkdxbax.  Courts  — Jt7- 

BISDICTION  OF  DiSTBICr  COUBT  FOB  POB- 

TO  Rico— Effect  of  Tbeaty  on  Citizen- 
ship OF  Spanish  Cobpobation— "Citi- 
zen OB  Subject  of  Spain." 

1.  A  corporation  created  by  a  decree  of 
the  Spanish  Crown  for  charitable  purposes, 
and  limited  in  its  field  of  operations  to 
Porto  Rico,  does  not  continue,  after  the 
ratification  of  the  treaty  of  peace  between 
the  United  States  and  Spain,  to  be  a  citi- 
zen or  subject  of  Spain,  within  the  meaning 
of  the  act  of  March  2,  1901  (31  Stat,  at  L. 
953,  chap.  812),  §  3,  extending  the  juris- 
diction of  the  district  court  of  the  United 
States  for  Porto  Rico  to  controversies  where 

I  the  parties  or  either  of  them  are  citizens 
or  subjects  of  a  foreign  state. 

[Bd.  Note.— For  other  oases,  see  Courts,  Dea 
Dig.  9  488.*] 

COUBTB  (I  438*)— Fedebax  Coubts— Jubis- 

DICTION    OF    DISTBIGT    COUBT    OF    POBTO 

Rioo  —  Citizenship  of  Cobpobation  — 
"Citizen  of  United  States." 

2.  A  charitable  corporation  created  by 
decree  of  the  Spanish  Crown  to  operate  in 
Porto  Rico  is  not  a  citizen  of  the  United 
States,  within  the  meanins  of  the  act  of 
March  2,  1901,  §  3,  extending  the  jurisdic- 
tion of  the  district  court  for  Porto  Rico  to 
controversies  where  the  parties  or  either  of 
them  are  citizens  of  the  United  States,  but, 
since  the  enactment  of  the  act  of  April  12, 
1900  (31  Stat,  at  L.  77,  chap.  191),  estab- 
lishing a  civil  government  for  Porto  Rico^ 
is,  if  a  citizen  of  any  country*  a  citizen  of 
Porto  Rico. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec 
Dig.  9  438  * 

For  other  definitions,  see  Words  and  Phrasea, 
VOL  a,  pp.  U67-U68.] 
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Argued  January   21,    1909.     Decided  Feb- 
ruary 23,   1909. 

APPEAL  from  the  District  Court  of  the 
United  States  for  Porto  Rico  to  review  a 
decree  in  favor  of  complainant  in  a  suit 
brought  by  a  charitable  corporation  to  es- 
tablish title  to  land.  Reversed  and  re- 
manded with  instructions  to  dismiss  with- 
out prejudice,  for  want  of  jurisdiction. 

See  same  case  below,  2  Porto  Rico  Fed. 
Rep.  369. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Fritz  von  Brlesen  and  Charles 
M.  Boerman  for  appellants. 

Messrs.  John  W.  Yerkes,  George  E. 
Hamilton,  John  J.  Hamilton,  and  M.  J.  Col- 
bert for  appellee. 

?  •Mr.  Justice  Moody  delivered  the  opinion 
of  the  court: 

The  appellee,  alleging  itself  to  be  "a  char- 
itable corporation,  organized  and  existing 
under  the  laws  of  the  Kingdom  of  Spain," 
brought  a  bill  in  equity  in  the  district  court 
of  the  United  States  for  Porto  Rico  against 
the  appellants,  alleging  them  to  be  citizens 
of  Porto  Rico.  The  object  of  the  suit,  gen- 
erally described,  is  to  assert  title  to  certain 
lands  in  Porto  Rico,  and  its  determination 
turns  upon  the  construction  of  the  will  of 
Juan  Bautista  Silva,  an  inhabitant  of  Porto 
Rico,  who  died  in  1875.  The  suit,  therefore, 
does  not  arise  under  the  Constitution,  laws, 
or  a  treaty  of  the  United  States.  A  decree 
was  entered  in  favor  of  the  plaintiff,  and  the 
defendants  appealed  to  this  court. 

Before  entering  upon  a  consideration  of 
the  merits  of  the  cause,  the  jurisdiction  of  the 
court  below  to  entertain  it,  which  is  ques- 
tioned, must  be  passed  upon.  The  district 
court  of  the  United  States  for  Porto  Rico 
was  created,  and  its  jurisdiction  defined,  by 
the  act  of  April  12,  1900,  establishing  a 
civil  government  for  Porto  Rico  (31  Stat. 
at  L.  77,  chap.  191),  as  amended  by  the  act 
of  March  2,  1901  (31  Stat,  at  L.  953,  chap. 
812).  By  §  34  of  the  first  act  it  was  pro- 
vided that— 

"Porto  Rico  shall  constitute  a  judicial  dis- 
trict, to  be  called  the  'district  of  Porto  Rico,' 
.  .  .  the  district  court  for  said  district 
shall  be  called  the  district  court  of  the 
United  States  for  Porto  Rico  .  .  .  and 
shall  have,  in  addition  to  the  ordinary  ju- 
risdiction of  district  courts  of  the  United 
States,  jurisdiction  of  all  cases  cognizant  in 
the  circuit  courts  of  the  United  States,  and 
shall  proceed  therein  in  the  same  manner  as 
a  circuit  court." 

The  jurisdiction  was  further  defined  in 
§  3  of  the  last  act,  which  provided  that  "the 
jurisdiction  of  the  district  court  of  the 
United  States  for  Porto  Rico  in  civil  cases 


shall,  in  addition*to  that  conferred  by  the* 
act  of  April  12,  1900,  extend  to  and  em* 
brace  controversies  where  the  parties,  or 
either  of  them,  are  citizens  of  the  United 
States,  or  citizens  or  subjects  of  a  foreign 
state  or  states,  wherein  the  matter  in  dis- 
pute exceeds,  exclusive  of  interest  or  costs, 
the  sum  or  value  of  one  thousand  dollars." 

If  the  court  below  had  jurisdiction,  it 
must  be  under  the  amending  act,  and  be- 
cause the  plaintiff  was  either  a  citizen  of 
the  United  States  or  a  citizen  or  subject  of 
a  foreign  state.  No  other  ground  of  juris- 
diction has  been  or  can  be  suggested.  It 
was  found  by  the  district  court  that  the 
plaintiff  was  a  citizen  or  subject  of  Spain, 
and  the  jurisdiction  was  sustained  upon 
that  theory.  Counsel  in  this  court  have  at- 
tempted to  sustain  the  jurisdiction  on  the 
ground  that  the  plaintiff,  if  not  a  citizen  or 
subject  of  Spain,  is  a  citizen  of  the  United 
States.  If  the  plaintiff  was  neither  a  citi« 
zen  of  the  United  States  nor  a  citizen  or  sub- 
ject of  Spain,  it  is  clear  that  the  court  was 
without  jurisdiction. 

We  assume,  in  favor  of  the  plaintiff,  that 
it  was  a  corporation  organized  in  1863  by 
a  decree  of  the  Spanish  Crown.  That  de- 
cree incorporated  an  asylum  of  charity  in 
Ponce.  The  purposes  of  the  incorporation 
are  described  in  article  1  of  the  by-lawsy 
which  follows: 

"This  association  recognizes  as  its  prin« 
cipal  object  the  alleviation  of  human  suf- 
fering; and  for  this  purpose  it  will  establish 
an  asylum  for  the  poor  of  the  district. 
When  its  resources  permit  it  to  give  its  at- 
tention to  other  objects  related  to  its  pur- 
pose, it  will  establish  schools  for  poor  chil- 
dren of  both  sexes,  under  the  supervision  of 
Sisters  of  Charity." 

The  incorporators  were  all  residents  of 
Ponce,  and  all  the  purposes  of  the  corpora- 
tion were  to  be  accomplished  and  all  its 
business  done  in  that  locality. 

The  first  question  is  whether,  after  the 
ratification  of  the  treaty  of  peace  between 
the  United  States  and  Spain,  the  plaintiff 
corporation  continued  to  be  a  citizen  or 
subject  of  Spain. 

It  is  assumed,  in  passing  upon  this  ques-M 
tion,  that  Congress,*  in  employing  the  word? 
"citizen"  in  this  connection,  intended  to  in- 
clude corporations,  in  view  of  the  decisions 
of  this  court  that  the  word  has  that  mean- 
ing when  used  in  the  definition  of  the  ju- 
risdiction of  the  circuit  courts  of  the  United 
States.  St.  Louis  &  S.  F.  R.  (}o.  v.  James, 
161  U.  S.  545,  40  L.  ed.  802,  16  Sup.  Ct. 
Rep.  621. 

By  the  treaty  of  peace  (30  Stat,  at  L. 
1754),  Spain  ceded  Porto  Rico  to  the  United 
States  and  thereby  parted  with  all  sover- 
eignty over  that  island.    Careful  provision 
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was  made  that  the  cession  should  not  im- 
pair the  property  or  rights  of  corporations, 
associations,  or  individuals.  Article  8.  It 
is  clear,  however,  that  thereafter  the  duty 
to  protect  property  and  rights  within  the 
eeded  territory  rested  upon  the  United 
States.  An  opportunity  was  afforded  to 
Spanish  subjects,  natives  of  the  Peninsula, 
to  preserve  their  allegiance  to  the  Crown  of 
Spain  by  making,  within  a  limited  time,  a 
declaration  to  that  effect.  Article  9.  This 
article  obviously  had  no  reference  to  cor- 
porations. No  other  provisions  of  the  treaty 
seem  relevant  to  the  question  before  us. 

We  are  of  opinion  that  the  cession  of 
Porto  Rico  by  Spain  to  the  United  States 
severed  all  relations  between  Spain  and  this 
corporation,  and  that  thereafter  it  cannot 
be  regarded  in  any  sense  as  a  citizen  or  sub- 
ject of  Spain.  Spain  has  no  duty  to  or 
power  over  it.  We  confine  this  statement 
to  a  corporation  like  the  one  before  us, 
formed  for  charitable  purposes,  and  limited 
in  its  operations  to  the  ceded  territory.  A 
different  question  (which  need  not  be  de- 
cided) would  be  presented  if  the  corporation 
had  other  characteristics  than  those  pos- 
sessed by  the  one  under  consideration;  as, 
for  instance,  if  it  were  a  Spanish  trading 
corporation,  with  a  place  of  business  in 
Spain,  but  doing  business  by  comity  in  the 
island  of  Porto  Rico. 

The  next  question  is  whether  the  plaintiff 
corporation  is  a  citizen  of  the  United  States. 
Its  status  during  the  period  between  the  ces- 
sion and  the  passage  of  the  act  to  provide 
a  dvil  government  for  the  island  need  not 
be  determined.  That  act  created  a  form  of 
government  for  Porto  Rico  and  its  adjacent 
^islands,  in  which  there  was  exhibited,  with 
•  some  modifieations,*the  characteristic  Amer- 
ican separation  of  the  legislative,  executive, 
and  judicial  powers.  The  United  States  has 
never  granted  to  any  territory  organized  by 
act  of  Congress  complete  self-government, 
and  Porto  Rico  is  no  exception  to  the  rule. 
Indeed,  though  the  act  confers  a  considera- 
ble measure  of  self-government,  for  reasons 
deemed  sufficient  by  Congress,  it  stops  short 
of  the  power  usually  conferred  upon  terri- 
tories within  the  continent.  This  organic 
act  has  the  provision  common  to  most,  if  not 
all,  our  territories,  whether  fully  incorpo- 
rated into  the  United  States  or  not,  that 
Congress  may,  if  it  deem  advisable,  annul 
all  laws  enacted  by  the  local  legislative  as- 
sembly. Subject  to  these  limitations,  a  body 
politic,  under  the  name  of  The  People  of 
Porto  Rico,  with  a  citizenship  of  its  own, 
is  created  ( §  7 ) ;  existing  laws,  not  in  con- 
flict with  the  applicable  laws  of  the  United 


States,  are  continued  in  force  until  altered, 
amended,  or  repealed  by  the  legislative  as- 
sembly or  by  Congress  (§8);  public  prop- 
erty acquired  by  the  United  States  from 
Spain  is  placed  under  the  control  of  the 
local  government,  and  the  legislative  as- 
sembly is  given  power  to  legislate  with  re- 
spect to  it  (§  13) ;  the  legislative  authority 
is  given  "power  by  due  enactment  to  amend, 
alter,  modify,  or  repeal  any  law  or  ordi- 
nance, civil  or  criminal,  continued  in  force 
by  this  act"  (§  15);  the  governor  is  en- 
joined faithfully  to  execute  the  laws,  and 
given  to  that  end  the  applicable  powers  of 
a  governor  of  a  territory  of  the  United 
States  (§  17);  the  legislative  assembly  of 
Porto  Rico  is  constituted  (§  27);  and  the 
scope  of  the  legislative  power  is  fully  de- 
scribed in  §  32,  as  follows: 

''That  the  legislative  authority  herein  pro- 
vided shall  extend  to  all  matters  of  a  leg- 
islative character  not  locally  inapplicable, 
including  power  to  create,  consolidate,  and 
reorganize  the  municipalities,  so  far  as  may 
be  necessary,  and  to  provide  and  repeal 
laws  and  ordinances  therefor;  and  also  the 
power  to  alter,  amend,  modify,  and  repeal 
any  and  all  laws  and  ordinances  of  every 
character  now  in  force  in  Porto  Rico,  or 
any  municipality  or  district  thereof,  not 
inconsistent  with  the  provisions  hereof: 
Provided,  however.  That  all  grants  of  fran-g 
chises,  rights, *and  privileges  or  concessions* 
of  a  public  or  quasi-public  nature  shall  be 
made  by  the  executive  council,  with  the  ap- 
proval of  the  governor,  and  all  franchises 
granted  in  Porto  Rico  shall  be  reported  to 
Congress,  which  hereby  reserves  the  power 
to  annul  or  modify  the  same." 

In  the  form  of  government  which  is  typ- 
ically American,  the  creation  and  control 
of  corporations  is  exclusively  a  legislative 
function.  We  are  of  opinion  that  the  effect 
of  the  organic  act  is  to  intrust  that  func- 
tion, so  far  as  it  relates  to  a  corporation 
of  the  kind  under  consideration,  whose  es- 
sential qualities  need  not  be  repeated,  to 
the  government  of  Porto  Rico;  and  that 
such  a  corporation  is  now,  if  a  citizen  of 
any  country,  a  citizen  of  Porto  Rico.  We 
need  not  consider  whether  the  corporation 
has  more  than  a  de  fctcto  existence,  subject 
to  the  will  of  the  Porto  Rican  legislature. 
It  follows  that  the  court  below  had  no  ju- 
risdiction of  this  cause. 

The  decree  is  reversed  and  the  cause  re- 
manded to  the  District  Court  of  the  United 
States  for  Porto  Rico,  with  instructions  to 
dismiss  the  billi  without  prejudice,  for  want 
of  jurisdiction. 
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DENNIS  W.  MULLAN,  Appt, 

V. 

UNITED  STATES. 

Abmt  and  Navy  (§  44»)— Coubt9-Maktial 
—Organization— Waiveb  of  Objection. 

1.  A  court-martial  convened  at  the  request 
of  a  naval  officer  to  investigate  charges 
against  him  is  not  without  jurisdiction 
because  such  officer  was  required,  as  a  con- 
dition precedent,  to  waive  the  protection  of 
U.  S.  Rev.  Stat.  9  1624,  art.  60,  U.  S.  Comp. 
Stat.  1901,  p.  1119,  by  consenting  to  the 
admission  in  evidence  of  the  record  of  the 
testimony  introduced  before  a  prior  court 
of  inquiry,  with  the  right  to  call  additional 
witnesses. 

[Ed.  Note.— For  other  cases,  see  Army  and 
Navy,  Cent  Dig.  n  80-92;    Deo.  Dig.  9  44.*] 

Abmt  and  Navy  (8  47»)— Coubts-Mabtial 
—Review  of  Judgment  by  Oivn*  Coubt. 

2.  Civil  courts  are  not  courts  of  error  to 
review  the  proceedings  and  sentences  of 
courts-martial,  where  they  are  legally  or- 
ganized and  have  jurisdiction  of  the  offense 
and  of  the  person  of  the  accused,  and  have 
complied  with  the  statutory  requirements 
governing  their  proceedings. 

[Ed.  Note.— For  other  cases,  see  Army  and 
Navy,  Cent  Dig.  9  »6;   Deo.  Dig.  8  47.*] 

Abmy  and  Navy  (9  48*)— Ooubts-Mabtial 
—  Sentenox  -*  "MmaATiON   of   Sen- 
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•  Mr.  Justice  Day  delivered  the  opinion* 
of  the  court: 

This  appeal  is  prosecuted  to  reverse  the 
judgment  of  the  court  of  claims,  dismiss- 
ing the  petition  of  Dennis  W.  Mullan,  ap- 
pellant. Full  findings  of  facts  were  made 
in  the  court  of  claims,  and,  upon  considera- 
tion, the  claim  of  the  petitioner  was  dis- 
missed. 42  Ct.  CI.  157.  From  the  findings 
of  fact  made  by  the  court  it  appears  that 
Dennis  W.  Mullan  was  a  commander,  senr- 
ing  as  commandant,  at  the  Navy  yard  at 
Pensacola,  where  he  served  from  July  30, 
1896,  till  March  7,  1897.  Charges  having 
been  preferred  against  him,  at  his  request 
a  court  of  inquiry  was  convened  to  investi- 
gate them.  The  court  of  inquiry,  after  a 
full  investigation  and  trial,  reported  ad- 
versely to  the  appellant.  At  that  time  be 
was  subject  to  examination  for  promotion 
to  the  grade  of  captain,  and,  unless  he  could 
acquit  himself  of  the  charges  preferred, 
he  would  be  liable  under  §  1447  of  the  Re- 
vised Statutes  of  the  United  States  (act 
of  1882,  22  Stat  at  L.  286,  chap.  391,  U.  S. 
Comp.  Stat.  1901,  p.  1021)  to  be  discharged 
from  the  service  without  more  than  one 
year's  pay.  In  this  condition  of  affairs  the 
appellant  made  application  to  the  Secretary 


TENCB." 

tul  ^htf  ^r«^°T?a^l*oZ^l?Sm    of  t,e  N.^  for  a  --^martiU  to  try  him 
the  service,  to  suspension  for  five  years  on 


pay,  with  a  reduction  in  rank 
of  the  list  of  officers  of  his 


one-half 
to  the  foot 
grade,  is  a  mitigation  of  the  sentence,  with- 
in the  meaning  of  the  provision  of  U.  S. 
Rev.  Stat.  §  1624,  art.  54,  U.  S.  Comp. 
Stat.  1901,  p.  1119,  that  every  officer  who 
is  authorized  to  convene  a  general  court- 
martial  shall  have  power  on  revision  of 
its  proceedings,  to  ''remit  or  mitigate,"  but 
not  to  "commute,"  the  sentence  of  any  such 
court  which  he  is  authorized  to  approve 
and  confirm. 

[Bd.  Note.— For  other  cases,  see  Army  and 
Navy,  Cent  Dlf.  S§  96,  97:   Deo.  Dig.  fi  48.^ 

[No.  82.] 

Argued  January  20,  1909.    Decided  Febru- 
ary 23,  1909. 

APPEAL  from  the  Court  of  Claims  to 
review  a  judgment  dismissing  the  peti- 
tion of  a  naval  officer  to  recover  the  differ- 
ence between  half  sea  pay  and  waiting  or- 
ders pay  during  his  suspension  from  rank 
and  du^  under  an  order  of  the  President, 
confirming  a  sentence  of  a  court-martial. 
Affirmed. 

See  same  case  below,  42  Ct.  CL  167. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  B.  Richardson,  F.  L.  Sid- 
dons,  and  J.  H.  Ralston  for  appellant. 

Assistant  Attorney  General  John  Q. 
Thompson  and  Mr.  George  M.  Anderson 
for  appellee. 


upon  the  charges  to  be  formulated  from  the 
finding  of  the  oourt  of  inquiry.  Correspond- 
ence ensued  between  the  Secretary  of  the 
Navy  and  the  appellant,  fully  set  forth  in 
the  report  of  this  case  in  the  court  of  claims. 
42  Ct  CI.  169  et  seg.  The  Secretary  of  the^Q 
Navy,  in  answer  to  appellant's  request,  pro-^ 
posed  to  call  a  oourt-martiarat  Washington* 
for  trial  upon  such  charges  as  the  Depart- 
ment might  designate,  provided  the  record 
of  the  oourt  of  inquiry  should  be  admitted 
as  evidence,  each  party  to  have  the  privi- 
lege of  introducing  other  evidence.  The  ap- 
pellant advised  the  Secretary  that  he  would 
agree  to  such  oourt-martial,  it  being  under- 
stood that  the  privilege  of  introducing  other 
witnesses  should  embrace  the  right  to  recall 
witnesses  who  had  previously  testified  before 
the  oourt  of  inquiry,  and  to  take  depositions 
upon  written  interrogatories.  The  Secretary 
of  the  Navy  refused  to  permit  the  recalling 
of  witnesses  who  had  testified  before  the 
court  of  inquiry,  or  to  permit  testimony 
to  be  taken  by  interrogatories,  but  permit- 
ted the  calling  of  other  witnesses.  Thereup- 
on the  appellant  notified  the  Department 
that  he  acceded  to  the  conditions  stated  in 
the  Secretary's  letter.  The  court-martial 
was  ordered  by  the  Secretary  of  the  Navy 
to  try  the  appellant  upon  the  charges  of 
drunkenness  and  drunkenness  on  duty.  The 
evidence  submitted  at  the  court-martial 
consisted  of  the  records  of  the  court  of  in- 
quiry, together  with  one  witness  called  in  ad- 
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dition  thereto.  The  court-martial  found  the 
appellant  guilty  of  both  charges,  and  sen- 
tenced him  to  be  dismissed  from  the  Navy; 
on  June  30,  1897,  the  Secretary  of  the  Navy 
approved  this  sentence.  The  same  was  sub- 
mitted to  the  President,  who,  on  July  8, 
1897,  made  the  following  order  in  the  premi- 
ses: 

"The  sentence  in  the  foregoing  case  of 
Commander  Dennis  W.  Mullan,  U.  6.  Navy, 
is  confirmed,  but  is  mitigated  as  follows: 
To  be  reduced  in  rank,  so  that  his  name 
shall  be  placed  at  the  foot  of  the  list  of  com- 
manders in  the  Navy,  and  to  be  suspended 
from  rank  and  duty,  on  one-half  sea  pay, 
for  a  period  of  five  years,  during  which 
time  he  shall  retain  his  place  at  the  foot  of 
■aid  list." 

The  appellant  protested  against  the  legali- 
ty of  the  proceedings.    At  the  trial  before 
the  court-martial  no  objection  was  offered  by 
the  appellant  or  his  attorneys  to  the  in- 
troduction of  the  evidence.     On  July   11, 
^1901,  the  unexpired  period  of  the  sentence 
2  was  remitted  by  order  of  the  President.    The 
•  suit  was*begun  in  the  court  of  claims  to  re- 
cover the  difference  between  "one-half  sea 
pay"  and  "waiting  orders  pay,"  from  July  8, 
1897,  when  the  President's  order  was  made, 
as  above  recited,  and  July  11,  1901,  when 
the  President  remitted  the  unexpired  period 
of  the  sentence,  the  amount  claimed  being 
the  sum  of  $3,934.14. 

It  is  contended  by  the  appellant  that  the 
proceedings  of  the  oourt-martial  are  null 
and  void  because  of  the  manner  in  which 
that  court  was  convened,  upon  requirement 
as  a  condition  precedent  that  the  appellant 
should  submit  to  the  introduction  of  the 
record  of  the  testimony  introduced  before 
the  court  of  inquiry,  with  the  right  to  call 
additional  witnesses,  as  hereinbefore  stated. 
This  contention  is  based  upon  article  60  of 
§  1624  of  the  Revised  Statutes  (U.  S.  Comp. 
Stat.  1901,  p.  1119),  which  provides  as  fol- 
lows: 

"Art.  60.  The  proceedings  of  courts  of  in- 
quiry shall  be  authenticated  by  the  signa- 
ture of  the  president  of  the  court  and  of  the 
judge  advocate,  and  shall,  in  all  cases  not 
capital,  nor  extending  to  the  dismissal  of  a 
commissioned  or  warrant  officer,  be  evidence 
before  a  court-martial,  provided  oral  tes- 
timony cannot  be, obtained." 

It  IS  contended  that,  inasmuch  as  this  case 
did  not  come  within  the  statutory  provi- 
sions permitting  the  evidence  before  a  court- 
martial  to  be  used,  as  such  right  is  limited 
to  cases  not  extending  to  the  dismissal  of  a 
commissioned  or  warrant  officer,  and  a  capi- 
tal case,  the  court-martial  was  not  properly 
organized,  and  its  proceedings  were  null  and 
void.  It  is  insisted  that  this  provision  of 
the  law  is  to  enable  the  accused,  in  cases 


of  this  character,  to  meet  his  witnesses  face 
to  face,  and  is  analogous  to  the  constitution- 
al right  in  criminal  cases ;  and,  being  an  en- 
actment for  the  benefit  of  the  service  and  the 
protection  of  those  engaged  therein,  the  ap- 
pellant could  not  waive  its  provisions.  But 
we  are  of  opinion  that  this  was  a  right 
which  he  might  waive.  In  Schick  v.  United 
States,  195  U.  S.  65,  49  L.  ed.  99,  24  Sup. 
Ct.  Rep.  826,  1  A.  &  E.  Ann.  Gas.  585,  it  was 
held  that  a  party  might,  in  the  case  then 
before  the  court,  waive  the  right  to  a  trial 
by  jury,  and,  in  the  course  of  the  opinion, 
Mr.  Justice  Brewer,  speaking  for  the  eonrl^ 
said  (p.  71):  § 

•  "Article  6  of  the  amendments,  as  we  liaTit* 
seen,  gives  the  accused  a  right  to  a  trial  bj 
jury.  But  the  same  article  gives  him  tha 
further  right  'to  be  confronted  with  the  wit- 
nesses against  him  .  .  .  and  to  hava 
the  assistance  of  counsel.'  Is  it  possible  that 
an  accused  cannot  admit,  and  be  bound  by 
the  admission,  that  a  witness  not  present 
would  testify  to  certain  facts?  Can  it  be 
that,  if  he  does  not  wish  the  assistance  of 
counsel,  and  waives  it,  the  trial  is  invalid? 
It  seems  only  necessary  to  ask  these  ques- 
tions to  answer  them.  When  there  is  no 
constitutional  or  statutory  mandate,  and  no 
public  policy  prohibiting,  an  accused  may 
waive  any  privilege  which  he  is  given  the 
right  to  enjoy." 

The  Secretary  of  the  Navy  was  under  no 
legal  obligation  to  call  a  court-martial  to  in* 
quire  into  the  charges  made  against  the  ac- 
cused. The  court  of  inquiry  was  invoked, 
as  was  the  oourt-martial,  at  the  instance  of 
the  appellant.  He  had  hs^  a  full  trial  before 
the  court  of  inquiry,  in  which  the  record 
disclosed  a  large  number  of  witnesses  were 
called;  he  wsa  represented  by  counsel;  he 
was  present  in  person;  he  had  a  full  op- 
portunity to  cross-examine  the  witnesses  and 
to  make  a  defense.  At  the  court-mar- 
tial he  was  permitted  to  introduce  ad- 
ditional witnesses,  and  had  the  benefit  of 
one  witness  whose  testimony  was  in  his 
favor.  We  think  there  was  nothing  in  the 
manner  in  which  the  oourt-martial  was  or- 
ganized which  deprived  the  accused  of  a  sub- 
stantial right  in  such  manner  as  to  oust 
its  jurisdiction  in  the  premises.  Tlie  civil 
courts  are  not  courts  of  error  to  review  the 
proceedings  and  sentences  of  courts-martial 
where  they  are  legally  organized  and  have 
jurisdiction  of  the  offense  and  of  the  person 
of  the  accused,  and  have  complied  with  the 
statutory  requirements  governing  their  pro- 
ceedings. Dynes  v.  Hoover,  20  How,  66, 
15  L.  ed.  838;  Ex  parte  Reed,  100  U.  S.  13, 
25  L.  ed.  538;  Swaim  v.  United  States,  165 
U.  S.  553,  41  L.  ed.  823,  17  Sup.  Ct  Rep^ 
448. 

It  is  contended  that  the  order  of  July 
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18,  1897,  in  which  the  President  undertook 
to  mitigate  the  sentence  of  the  appellantr— 
dismissal  from  the  Navy — ^to  reduction  to 
S  one-half  sea  pay  for  the  period  of  five  years, 
Jpwith  reduction  in  rank  and  suspension, *as 
stated,  was  illegal  and  unauthorized,  because 
of  article  54,  §  1624,  of  the  Revised  Statutes 
of  the  United  States,  which  provides : 

"Every  oflScer  who  is  authorized  to  con- 
vene a  general  court-martial  shall  have  pow- 
er, on  revision  of  its  proceedings,  to  remit  or 
mitigate,  but  not  to  commute,  the  sentence 
of  any  such  court  which  he  is  authorized  to 
approve  and  confirm." 

The  court  of  claims  was  of  opinion  that 
this  section  did  not  apply  to  the  action  of 
the  President  of  the  United  States.  If  it  be 
conceded  for  this  purpose  that  it  is  applica- 
ble to  the  President  (§  1624,  arts,  38  and  53 
of  the  Revised  Statutes),  we  are  of  the  opin- 
ion that  the  President's  action  did,  in  fact, 
mitigate  the  previous  sentence  of  the  court- 
martial  as  approved  by  the  Secretary  of  the 
Navy.  It  may  be  conceded  that  there  is  a 
technical  difference  between  the  commuta- 
tion of  a  sentence  and  the  mitigation  thereof. 
The  first  is  a  change  of  a  punishment  to  which 
a  person  has  been  condemned  into  one  less  se- 
vere, substituting  a  less  for  a  greater  pun- 
ishment by  authority  of  law.  To  mitigate 
a  sentence  is  to  reduce  or  lessen  the  amount 
of  the  penalty  or  punishment.  1  Bouvier's 
Law  Diet.  374;  2  Id.  428. 

When  the  President  otherwise  confirmed 
the  sentence  of  the  Navy  Department  from 
absolute  discharge  from  the  Navy  to  reduc- 
tion in  rank  and  duty  for  the  period  of  tve 
years  on  one-half  sea  pay,  he  did  what  in 
terms  he  undertook  to  do;  and,  by  the  les- 
sening of  the  severe  penalty  of  dismissal 
from  the  Navy,  approved  by  the  Department, 
reduced  and  diminished,  and  therefore  miti- 
gated, the  sentence  which  he  was  authorized 
to  approve  and  confirm  a^inst  the  appel- 
lant, or  mitigate  in  his  favor. 
Judgment  affirmed 
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FREDERIC  L.  GRANT  SHOE  COMPANY, 
Bankrupt,  Plff.  in  Err., 

V. 

W.  M.  LAIRD  COMPANY,  of  Pittsburg,  Pa. 

Bankruptcy  (§  461*)— Bbbob  to  Coubt  or 
Bankbuptcy  —  Tims  itob  Institutino 
Fboceedinos. 

1.  The  thirty  days'  limitation  for  appeals 
in  bankruptcy  cases,  made  by  general  orders 
in  bankruptcy,  rule  36,  does  not  apply  to  a 
writ  of  error  from  the  Federal  Supreme 
Court  to  a  court  of  bankruptcy,  presenting 
the  question  of  the  jurisdiction  to  make  an 
adjudication  of  bankruptcy  on  a  claim  for 
unliquidated  damages,  but  such  proceeding 
is  governed  by  the  two  years'  limitation 


fixed  by  U.  S.  Rev.  Stat  S  1008,  U.  S.  Comp. 
Stat.  1901,  p.  716,  and  the  act  of  March  8, 
1891  (26  Stat,  at  L.  826,  827,  chap.  517,  U. 
S.  Comp.  Stat.  1901,  p.  647),  §§  4,  5. 

[Ed.  Note.— For  other  cases,  see  Bankmptoy, 
Cent.  Dig.  9  920;    Dec  Dig.  |  46L«] 

Coubts  (§  385*)— Ebbob  to  Distbict  Coubt 
— Nbcessitt  or  Biix  or  Exceptions. 

2.  A  bill  of  exceptions  is  not  essential  to 
a  writ  of  error  from  the  Federal  Supreme 
Court  to  a  district  court,  presenting  the 
sole  question  of  the  jurisdiction  of  the  lat- 
ter court,  where  it  can  add  nothing  to  what 
is  apparent  on  the  face  of  the  record. 

[Bd.  Note.— For  other  cases,  see  Courts.  Cent 
Dig.  S8  1006.  1081;    Dec.  Dig.  I  8S5.*] 

Bankbuptcy  (§  453*)— Bbbob  to  DiBfTBior 
Coubt  — Case  Involving  Jubisdictiok 
Below— Effect  or  Pbiob  Decisioh  by 
A  Cibouit  Coubt  or  Appeaui. 

3.  A  decision  of  a  circuit  court  of  ap- 
peals, aflSrming,  on  the  revisory  proceeding 
authorized  by  the  bankrupt  act  of  July  1« 
1898  (30  Stat,  at  L.  663,  chap.  641,  U.  & 
Comp.  Stat.  1901,  p.  3432),  §  24b,  an  inter- 
locutory order  of  the  court  of  bankruptcy 
which  oTerruled  a  motion  to  dismiss  the 
proceedings,  cannot  preclude  a  writ  of  error 
from  the  Federal  Supreme  Court  to  the 
bankruptcy  court,  to  review  the  final  deci- 
sion, bringing  up  the  question  of  the  juria- 
diction  of  that  court  to  make  an  adjudica- 
tion of  bankruptcy  on  a  claim  for  ua* 
liquidated  damages. 

[BML  Note.— Fbr  other  cases,  see  Banknqptcy, 
Cent  Dig.  §  Hi;    Dec  Dig.  §  46S.*] 

Bankbuptcy  (f  76*)— Involuntaby  Pbo- 
cbedings— Unliquidatbd  Claih  a8  Ba- 
sis or  Pbooebding. 

4.  An  involuntary  petition  in  bankruptcy 
may  be  based  upon  a  claim  for  unliquidated 
damages  arising  out  of  a  breach  of  war- 
ranty on  the  sale  of  personalty,  although, 
Vy  the  provision  of  the  bankrupt  act  of 
July  1,  1898,  §  59b,  such  petitions  may  be 
filed  only  by  creditors  who  have  provable 
claims,  since,  if  the  claim  is  of  a  kind  that 
ean  be  proved  in  bankrupt^,  this  provi- 
sion is  satisfied;  and  the  claim  in  question 
is  provable  under  S  03a  of  that  act,  as 
founded  upon  a  contract,  even  if,  in  ease 
of  fraud,  there  may  be  an  independent  claim 
purely  in  tort. 

tBd.  Note.— For  ether  cases,  see  Bsskraptej, 
Cent  Dig.  fi  H;   Deo.  Dig.  I  76.*] 

[No.  36.] 

Argued   December  2,    1908.     Decided   Feb- 
ruary 23,  1909. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Western  District 
of  New  York  to  review  a  judgment  making 
an  adjudication  of  bankruptcy  upon  a  claim 
for  unliquidated  damages.    Af&rmed. 

See  same  case  below,  125  Fed.  576. 

The  facts  are  stated  in  the  opinion. 

Messrs.  P.  M.  French  and  Satterlee, 
Bissell,  Taylor,  ft  French  for  plaintiflf  in 
error. 

Messrs.  Hiram  R.  Wood  and  McQuirs  ft 
Wood  for  defendant  in  error. 


•For  other  cases  see  same  topic  &  8  vumbbb  In  Dec.  4k  Am.  Diss.  1907  to  date,  4k  Rep'r  Indexes 
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T  *Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  case  comes  up  on  a  certificate  con- 
cerning the  jurisdiction  of  the  district  court 
on  the  following  facts:  The  W.  M.  Laird 
Company  filed  a  petition  in  bankruptcy 
against  the  Frederic  L.  Grant  Shoe  Com- 
pany, alleging  acts  of  bankruptcy,  and  set- 
ting up  a  claim  for  $3,732.80  for  the  breach 
of  an  express  warranty  of  shoes  sold  to  it  by 
the  latter.  The  shoe  company  answered,  de- 
nying the  foregoing  allegations,  and  deny- 
ing that  the  claim  alleged  was  a  provable 
daim.  The  case  coming  on  to  be  tried  be- 
fore a  jury,  it  moved  the  court  to  dismiss 
the  proceeding  for  want  of  jurisdiction.  The 
motion  was  denied,  and  insolvency  and  acts 
of  bankruptcy  being  admitted,  the  claim 
was  liquidated  at  $3,464,  the  shoe  company 
offering  no  evidence.  The  shoe  company 
was  adjudged  a  bankrupt,  and,  at  the  same 
time,  the  judge  certified  that  the  jurisdic- 
tion of  the  court  to  make  such  an  adjudica- 
tion on  a  claim  for  unliquidated  damages 
was  the  only  question  in  issue.  Afterwards 
this  writ  of  error  was  brought,  the  taking 
of  jurisdiction  being  the  only  error  assigned. 
I,  It  already  has  been  decided  between  these 
^parties  that  a  writ  of  error,  not  an  appeal, 
*  is  the  proper  means  oi  bringing  the* ease 
here.  203  U.  S.  502,  51  L.  ed.  292,  27  Sup. 
Ct  Rep.  161.  But  the  defendant  in  error 
moves  to  dismiss  on  the  grrounds  that  the 
writ  was  not  sued  out  in  time,  because  gen- 
eral order  86  (2)  allows  only  thirty  days 
for  appeals;  and  that  no  bill  of  exceptions 
was  filed.  Neither  reason  is  good.  The 
statutes  fix  the  time  within  which  writs  of 
error  may  be  brought.  Rev.  Stat.  §  1008, 
U.  S.  Comp.  Stat.  1901,  p.  715.  See  act  of 
March  3,  1891,  chap.  517,  §§  4,  5,  26  Stat. 
at  L.  820,  827,  U.  S.  Comp.  Stat.  1901,  p. 
047.  Allen  v.  Southern  P.  R.  Co.  173  U.  S. 
479,  486,  48  L.  ed.  775,  777,  19  Sup.  Ct 
Rep.  618.  A  bill  of  exceptions  was  not  nec- 
essary, as  it  would  have  added  nothing  to 
what  is  patent  on  the  face  of  the  record. 
C.  H.  Nichols  Lumber  Co.  v.  Franson,  203 
U.  S.  278,  61  L.  ed.  181,  27  Sup.  Ct.  Rep. 
102. 

Perhaps  it  should  be  mentioned  that  a 
motion  to  dismiss,  earlier  than  the  one  we 
have  mentioned,  was  made  and  overruled 
(125  Fed.  676),  and  that  thereafter,  on  a 
petition  for  review,  the  decision  was  af- 
firmed by  the  circuit  court  of  appeals,  66 
C.  C.  A.  78,  130  Fed.  881.  Although  in  the 
report  the  case  is  headed  "In  Error  to  the 
District  Court,"  it  appears  by  stipulation 
that  the  proceeding  was  a  revisory  one  un- 
der §  24b  of  the  bankruptcy  act  [30  Stat,  at 
L.  553,  chap.  541,  U.  8.  Comp.  Stat.  1901, 
p.  3432],  the  order  having  been  interlocu- 
tory*   It  is  suggested  that  the  plaintiff  in 
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error  is  concluded  by  the  action  of  the  cir- 
cuit court  of  appeals.  But,  notwithstanding 
the  objections  to  a  double  resort,  we  do  not 
perceive  how  such  an  interlocutory  decision, 
even  of  the  higher  court,  can  prevent  a  case, 
otherwise  proper  to  be  brought  here,  from 
being  taken  up  after  a  final  judgment  is 
reached. 

Coming  to  the  question  certified,  we  are 
of  opinion  that  the  decision  of  the  courts  be- 
low was  right.  The  argument  to  the  con- 
trary is  based  on  the  letter  of  the  statute, 
and  is  easily  stated  and  understood.  By 
§  59b  petitions  to  have  a  debtor  adjudged 
a  bankrupt  may  be  filed  only  by  creditors 
who  have  provable  claims.  By  §  63b,  '^n* 
liquidated  claims  against  the  bankrupt  may, 
pursuant  to  application  to  the  court,  bs 
liquidated  in  such  manner  as  it  shall  direct, 
and  may  thereafter  be  proved  and  allowed 
against  his  estate."  The  word  "thereafter" 
shows,  it  is  said,  that  they  are  not  yet 
proved  to  exist  when  merely  presented  andS 
sworn  to.  Therefore  it  does  notSjret  appear? 
that  there  is  any  foundation  for  the  pro- 
ceeding, in  the  requisite  amount  or  even  the 
existence  of  the  claim.  But  there  must  be 
a  proceeding  in  court  before  a  liquidation 
can  take  place,  and,  therefore,  the  claim 
cannot  be  liquidated  until  a  proceeding  is 
started  in  some  other  way.  In  short,  the 
daim  upon  which  the  petition  is  based  must 
be  provable  when  the  petition  is  filed,  and 
this  daim  was  not  provable  then,  since,  by 
the  express  words  of  the  act,  it  had  to  be 
liquidated  before  it  could  be  proved. 

On  the  other  hand,  by  the  equally  express 
words  of  §  63a,  among  the  debts  that  may 
be  proved  are  those  founded  upon  a  eon* 
tract,  express  or  implied.  Again,  by  §  17, 
the  diischarge  is  of  all  "provable  debts"  with 
certain  exceptions,  and  it  would  not  be  de- 
nied that  this  claim  would  be  barred  by  a 
discharge.  Tindle  v.  Birkett,  205  U.  S.  188, 
51  L.  ed.  762,  27  Sup.  Ct  Rep.  493.  If  the 
argument  for  the  plaintiff  in  error  is  sound, 
a  creditor  for  goods  sold  on  a  quantum  vale- 
bant would  be  as  badly  off  as  the  petitioner, 
and  both  of  them  might  be  postponed  in  re- 
dudng  their  claims  to  judgment  until  it 
was  too  late.  The  intimations  in  Tindle  t. 
Birkett,  supra,  and  Crawford  v.  Burke,  195 
U.  S.  176,  49  L.  ed.  147,  25  Sup.  Ct.  Rep. 
9,  are  adverse  to  such  a  result.  The  whole 
argument  from  the  letter  of  the  statute  de- 
pends on  reading  "provable  claims"  in  §  59b 
as  meaning  claims  that  may  be  proved  then 
and  there  when  the  petition  is  filed.  But,  if 
it  can  be  seen  then  and  there  that  the  claims 
are  of  a  kind  that  can  be  proved  in  the  pro- 
ceedings, the  words  are  satisfied;  and  fur- 
ther, no  reason  appears  why  a  liquidation 
may  not  be  ordered  on  the  filing  of  the  ps- 


884 


29  SUPREME  OOXTRT  REPORTER. 


Oct.  Tbbk, 


tition,  to  ascertain  whether  it  ie  filed  rightly 
or  not. 

It  is  said  that  an  unfounded  claim  of  this 
sort  might  be  used  as  a  weapon  to  enforce 
an  unjust  demand  or  to  make  a  solvent  but 
struggling  debtor  bankrupt.  Re  Big  Mead- 
ows Gas  Co.  113  Fed.  974.  But  an  unjust 
demand  may  be  made  for  a  liquidated  sum, 
also,  and  we  have  mentioned  the  Injustice 
on  the  other  side.  Again,  it  has  been  sug- 
gested that  a  cause  of  action  for  a  breach 
^of  warranty  really  is  for  deceit,  and  sounds 
Jin  tort,  claims  for  torts  not  being  men- 
•  tioned  among  the  "debts* which  may  be 
proved"  in  §  63a.  Re  Morales,  105  Fed.  761. 
No  doubt  at  common  law  a  false  statement 
as  to  present  facts  gave  rise  to  an  action 
of  tort,  if  the  statement  was  made  at  the 
risk  of  the  speaker,  and  led  to  harm.  But 
ordinarily  the  risk  was  not  taken  by  the 
speaker  unless  the  statement  was  fraudu- 
lent; and  it  was  precisely  because  it  was  a 
warranty, — ^that  is,  an  absolute  undertaking 
by  contract  that  a  fact  was  true, — ^that,  if 
a  warranty  was  alleged,  it  was  not  necessary 
to  lay  the  9oienier,  Schuchardt  ▼.  Allen,  1 
Wall.  359,  17  L.  ed.  642;  Norton  ▼.  Doherty, 
8  Oray,  372,  63  Am.  Dec.  758.  In  other 
words,  a  claim  on  a  warranty,  as  such,  nec- 
essarily was  a  claim  arising  out  of  a  con- 
tract, even  if,  in  case  of  actual  fraud,  there 
might  be  an  independent  claim  purely  in 
tort. 
Judgment  affirmed. 


(212  U.  8.  449) 

MATEO  CARlSfO,  Plff.  In  Err., 

▼. 

INSULAR      GOVERNMENT      OF      THE 

PHILIPPINE  ISLANDa 

CouBTS  (8  387*)  —  Review  by  Supbeme 
Court  of  Supreme  Coubt  of  Philip- 
pine l8LAND»— Mode  of  Review— Pbo- 

OEEDINO      FOB      THE      REGISTRATION      OF 

Land. 

1.  V\'rit  of  error  is  the  proper  mode  of 
bringing  up  to  the  Federal  Supreme  Court 
for  review  a  judgment  of  the  supreme  court 
of  the  Philippine  Islands,  affirming  a  judg- 
ment below,  diflmissing,  upon  grounds  of 
law,  an  application  for  the  registration  of 

land. 

[Ed.  Note.— For  other  cases,  see  Courts,  De& 
Dig.  8  S87.*] 

Public  Lands  (8  213*)— Philippine  Is- 
lands —  Recording  Laws  —  Registba- 
TioN  OF  Title  in  Philippine  Islands. 

2.  The  exception  of  the  province  of  Ben- 
guet  from  the  operation  of  the  Philippine 
Commission's  act  of  1903,  No.  920,  relating 
to  the  registration  of  land  titles,  does  not 
apply  to  one  who  claims  present  ownership 
of  land  in  that  province;  but  he  is  entitled 
to  registration,  if  his  claim  of  ownership 
can  be  maintained,  under  the  Commission's 
act  of  1902,  No.  406,  establishing  a  court 
for  registration  purposes,  with  jurisdiction 
•^roughout  the  Philippine  archipela^," 
and  authorizing,  in  general  terms,  applica- 


tions to  be  made  by  persons  claiming  to 
the  legal  estate  in  fee  simple. 

DM.  Note.— For  otber  cases,  see  Public  LsadL 
Cent  Dig.  19  m,  874;    Dec.  Dig.  f  »U.*1 

Pxtblio  Lands  (§  210*)— Philippine  Is- 
lands —  Evidence  —  Pbesxtmption  — 
OwNEBSHip  AS  Against  Govebnment. 

3.  Every  presumption  should  be  indulged 
against  the  United  States  claiming  title  to 
land  in  the  province  of  Benguet  in  the 
Philippine  Islands,  which,  for  more  than 
fifty  years  prior  to  the  treaty  of  peace  with 
Spain  of  April  11,  1899  (30  Stat,  at  L. 
1754),  has  been  held  by  the  present  native 
Igorot  holder  and  his  ancestors  under  claim 
of  private  ownership. 

[Ed.  Note.— For  other  cases,  see  Public  Lands. 
Gent  Dig.  9  «W;    Dec.  Dig.  »  ao.*]  ' 

Public  Lands  (8  210*)— Advebsb  Posses- 
sion—Against Govbbnkbnt  — Land  in 
Phiuppinb  Islands. 

4.  A  native  title  to  land  in  the  province 
of  Benguet  in  the  Philippine  Islands,  which, 
for  more  than  fifty  years  prior  to  the  treaty 
of  peace  with  Spain  of  April  11,  1899,  a 
native  Igorot  and  his  ancestors  have  held 
in  accordance  with  Igorot  custom,  as  private 
property,  should  be  reconiized  by  the  in- 
sular government,  althou^  no  document  of 
title  has  issued  from  the  Spanish  Grown, 
where,  even  if  tried  by  the  law  of  Spain, 
without  reference  to  the  effect  of  the  change 
of  sovereignty  and  of  the  declaration  of  pur- 
pose and  safeguards  embodied  in  the  or- 
ganic act  of  July  1,  1902  (32  Stat,  at  L. 
691,  chap.  1369),  it  is  not  clear  that  he  is 
not  the  owner. 

[Bd.  Note.— Por  other  cases,  see  Public  Lands. 
Gent  Dig.  f  666;    Dec.  Dig.  (  210.*] 

[No.  72.] 

Argued  January   13,   1909.     Decided   Feb- 
ruary 23,  1909. 

IN  ERROR  to  the  Supreme  Court  of  the 
Philippine  Islands  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Court  of 
First  Instance  of  the  Province  of  Benguet» 
dismissing  an  application  for  the  registra- 
tion of  certain  land.    Reversed. 

See  same  case  below,  7  Philippine,  132. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frederic  B.  Condert,  Howard 
Thayer  Kingsbury,  Charles  C.  Cohn,  D. 
R.  Williams,  and  Paul  Fuller  for  plaintiff 
in  error. 

Solicitor  General  Hoyt  and  Paul  Charl- 
ton for  defendant  in  error.  ^ 

le 
**  Mr.  Justice  Holmes  delivered  the  opin-« 
ion  of  the  court: 

This  was  an  application  to  the  Philippine 
court  of  land  registration  for  the  registra- 
tion of  certain  land.  The  application  was 
granted  by  the  court  on  March  4,  1904.  An 
appeal  was  taken  to  the  court  of  first  in- 
stance of  the  province  of  Benguet,  on  behalf 
of  the  government  of  the  Philippines,  and 
also  on  behalf  of  the  United  States,  those 
governments  having  taken  possession  of  the 
property  for  public  and  military  purposes. 


*Vor  other  oases  see  same  topic  ft  S  jnncmut  la  D«a.  *  Am  n«*«  1907  to  date,  ft  Rep'r  Indexes 
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The  court  of  flrat  instance  found  the  facts 
and  dismissed  the  application  upon  grounds 
of  law.  This  judgment  was  affirmed  by  the 
supreme  court  (7  Philippine,  132),  and  the 
ease  then  was  brought  here  by  writ  of  error. 
The  material  facts  found  are  very  few. 
The  applicant  and  plaintiff  in  error  is  an 
^Igorot  of  the  province  of  Benguet,  where  the 
island  lies.  For  more  than  fifty  years  before 
7  the  treaty  of  •Paris,  April  11,  1890  [30  Stat, 
at  L.  1754],  as  far  back  as  the  findings  go, 
the  plaintiff  and  his  ancestors  had  held  the 
land  as  owners.  His  grandfather  had  lived 
upon  it,  and  had  maintained  fences  suffi- 
cient for  the  holding  of  cattle,  according  to 
the  custom  of  the  country,  some  of  the 
fences,  it  seems,  having  been  of  much  earlier 
date.  His  father  had  cultivated  parts  and 
had  used  parts  for  pasturing  cattle,  and  he 
had  used  it  for  pasture  in  his  turn.  They 
all  had  been  recognized  as  owners  by  the 
Igorots,  and  he  had  inherited  or  received  the 
land  from  his  father,  in  accordance  with 
Igorot  custom.  No  document  of  title,  how- 
ever, had  issued  from  the  Spanish  Grown, 
and  although,  in  1893-1894,  and  again  in 
1896-1897,  he  made  application  for  one  un- 
der the  royal  decrees  then  in  force,  nothing 
seems  to  have  come  of  it,  unless,  perhaps, 
information  that  lands  in  Benguet  could  not 
be  conceded  until  those  to  be  occupied  for  a 
sanatorium,  etc.,  had  been  designated, — a 
purpose  that  has  been  carried  out  by  the 
Philippine  government  and  the  United 
States.  In  1901  the  plaintiff  filed  a  peti- 
tion, alleging  ownership,  under  the  mort- 
gage law,  and  the  lands  were  registered  to 
him,  that  process,  however,  establishing  only 
a  possessory  title,  it  is  said. 

Before  we  deal  with  the  merits,  we  must 
dispose  of  a  technical  point.  The  govern- 
ment has  spent  some  energy  in  maintaining 
that  this  case  should  have  been  brought  up 
by  appeal,  and  not  by  writ  of  error.  We 
are  of  opinion,  however,  that  the  mode 
adopted  was  right.  The  proceeding  for  reg- 
istration is  likened  to  bills  in  equity  to 
quiet  title,  but  it  is  different  in  principle. 
It  is  a  proceeding  in  rem  under  a  statute 
of  the  type  of  the  Torrens  act,  such  as  was 
discussed  in  Tyler  v.  Registration  Gt.  Judges, 
175  Mass.  71,  51  L.R.A.  433,  55  N.  E.  812. 
It  is  nearer  to  law  than  to  equity,  and  is  an 
assertion  of  legal  title;  but  we  think  it 
unnecessary  to  put  it  into  either  pigeon 
hole.  A  writ  of  error  is  the  general  method 
of  bringing  cases  to  this  court,  an  appeal 
the  exception,  confined  to  equity  in  the 
main.  There  is  no  reason  for  not  applying 
the  general  rule  to  this  case.  Ormsby  v. 
Webb,  134  U.  S.  47,  65,  33  L.  ed.  805,  812, 
10  Sup.  Gt.  Rep.  478;  Gampbell  v.  Porter, 
162  U.  S.  478,  40  L.  ed.  1044,  16  Sup.  Gt. 
Sep.  871;  Metropolitan  R.  Go.  v.  District 


of  Columbia  (Metropolitan  R.  Go.  v.  Mao- 
farland)  195  U.  S.  322,  49  L.  ed.  219,  25 
Sup.  Gt.  Rep.  28.  £ 

•  Another  preliminary  matter  may  as  well? 
be  disposed  of  here.  It  is  suggested  that, 
even  if  the  applicant  have  title,  he  cannot 
have  it  registered,  because  the  Philippine 
Gommission's  act  No.  926,  of  1903,  excepts 
the  province  of  Benguet  among  others  from 
its  operation.  But  that  act  deals  with  the 
acquisition  of  new  titles  by  homestead  en- 
tries,  purchase,  etc.,  and  the  perfecting  of 
titles  begun  under  the  Spanish  law.  The 
applicant's  claim  is  that  he  now  owns  the 
land,  and  is  entitled  to  registration  under 
the  Philippine  Gommission's  act  No.  496,  of 
1902,  which  established  a  court  for  that 
purpose  with  jurisdiction  "throughout  the 
Philippine  archipelago,"  §  2,  and  authorized 
in  general  terms  applications  to  be  made  by 
persons  claiming  to  own  the  l^gal  estate  in 
fee  simple,  as  the  applicant  does.  He  is  enti* 
tied  to  registration  if  his  claim  of  owner- 
ship can  be  maintained. 

We  come,  then,  to  the  question  on  which 
the  case  was  decided  below, — namely,  wheth* 
er  the  plaintiff  owns  the  land.  The  post- 
tion  of  the  government,  shortly  stated,  is 
that  Spain  assumed,  asserted,  and  had  title 
to  all  the  land  in  the  Philippines  except  so 
far  as  it  saw  fit  to  permit  private  titles  to 
be  acquired;  that  there  was  no  prescription 
against  the  Grown,  and  that,  if  there  was, 
a  decree  of  June  25,  1880,  required  registra* 
tion  within  a  limited  time  to  make  the  title 
good;  that  the  plaintiff's  land  was  not  reg- 
istered, and  therefore  became,  if  it  was  not 
always,  public  land;  that  the  United  States 
succeeded  to  the  title  of  Spain,  and  so  that 
the  plaintiff  has  no  rights  that  the  Philip- 
pine government  is  bound  to  respect. 

If  we  suppose  for  the  moment  that  the 
government's  contention  is  so  far  correct 
that  the  Grown  of  Spain  in  form  asserted  a 
title  to  this  land  at  the  date  of  the  treaty 
of  Paris,  to  which  the  United  States  suc- 
ceeded, it  is  not  to  be  assumed  without  ar- 
gument that  the  plaintiff's  case  is  at  an  end. 
It  is  true  that  Spain,  in  its  earlier  decrees, 
embodied  the  universal  feudal  theory  that 
all  lands  were  held  from  the  Grown,  and 
perhaps  the  general  attitude  of  conquering 
nations  toward  people  not  recognized  as  en- 
titled to  the  treatment  accorded  to  those  le 
*in  the  same  zone  of  civilization  with  them-* 
selves.  It  is  true,  also,  that,  in  legal  theory, 
sovereignty  is  absolute,  and  that,  as  against 
foreign  nations,  the  United  States  may  as- 
sert, as  Spain  asserted,  absolute  power.  But 
it  does  not  follow  that,  as  against  the  in- 
habitants of  the  Philippines,  the  United 
States  asserts  that  Spain  had  such  power. 
When  theory  is  left  on  one  side,  sovereignty 
is  a  question  of  strength,  and  may  vary  in 
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degree.  How  far  a  new  sovereign  shall  in- 
sist upon  the  theoretical  relation  of  the 
subjects  to  the  head  in  the  past,  and  how  far 
it  shall  recognize  actual  facts,  are  matters 
for  it  to  decide. 

The  province  of  Benguet  was  inhabited  by 
a  tribe  that  the  Solicitor  General,  in  his 
argument,  characterized  as  a  savage  tribe 
that  never  was  brought  under  the  civil  or 
military  government  of  the  Spanish  Crown. 
It  seems  probable,  if  not  certain,  that  the 
Spanish  officials  would  not  have  granted  to 
anyone  in  that  province  the  registration  to 
which  formerly  the  plaintiff  was  entitled  by 
the  Spanish  laws,  and  which  would  have 
made  his  title  beyond  question  good.  What- 
ever may  have  been  the  technical  position 
of  Spain,  it  does  not  follow  that,  in  the  view 
of  the  United  States,  he  had  lost  all  rights 
and  was  a  mere  trespasser  when  the  present 
government  seized  his  land.  The  argument 
to  that  effect  seems  to  amount  to  a  denial 
of  native  titles  throughout  an  important 
part  of  the  island  of  Luzon,  at  least,  for 
the  want  of  ceremonies  which  the  Spaniards 
would  not  have  permitted  and  had  not  the 
power  to  enforce. 

The  acquisition  of  the  Philippines  was  not 
like  the  settlement  of  the  white  race  in 
the  United  States.  Whatever  consideration 
may  have  been  shown  to  the  North  Amer- 
ican Indians,  the  dominant  purpose  of  the 
whites  in  America  was  to  occupy  the  land. 
It  is  obvious  that,  however  stated,  the  rea- 
son for  our  taking  over  the  Philippines  was 
different.  No  one,  we  suppose,  would  deny 
that,  so  far  as  consistent  with  paramount 
necessities,  our  first  object  in  the  internal 
administration  of  the  islands  is  to  do  jus- 
tice to  the  natives,  not  to  exploit  their 
country  for  private  gain.  By  the  organic 
^act  of  July  1,  1902,  chap.  1369,  §  12,  32 
»Btat.  at  L.  691,  all  the  property  and  rights 
•  acquired  there  by  the* United  States  are  to 
be  administered  "for  the  benefit  of  the  in- 
habitants thereof."  It  is  reasonable  to  sup- 
pose that  the  attitude  thus  assumed  by  the 
United  States  with  regard  to  what  was  un- 
questionably its  own  is  also  its  attitude  in 
deciding  what  it  will  claim  for  its  own. 
The  same  statute  made  a  bill  of  rights,  em- 
bodying the  safeguards  of  the  Constitution, 
and,  like  the  Constitution,  extends  those 
safe<;uard8  to  all.  It  provides  that  "no  law 
shall  be  enacted  in  said  islands  which  shall 
deprive  any  person  of  life,  liberty,  or  prop- 
erty without  due  process  of  law,  or  deny 
to  any  person  therein  the  equal  protection 
of  the  laws."  §  6.  In  the  light  of  the 
declaration  that  we  have  quoted  from  §  12, 
it  is  hard  to  believe  that  the  United  States 
was  ready  to  declare  in  the  next  breath 
that  "any  person"  did  not  embrace  the  in- 
habitanta  of  Bengoet^  or  that  it  meant  by 


"property"  only  that  which  had  become 
such  by  ceremonies  of  which  presumably 
a  large  part  of  the  inhabitants  never  had 
heard,  and  that  it  proposed  to  treat  as  pub- 
lic land  what  they,  by  native  custom  and  by 
long  association,— one  of  the  profoundest 
factors  in  human  thought, — ^regarded  as 
their  own. 

It  is  true  that,  by  g  14,  the  government 
of  the  Philippines  is  empowered  to  enact 
rules  and  prescribe  terms  for  perfecting  ti- 
tles to  public  lands  where  some,  but  not  aXU 
Spanish  conditions  had  been  fulfilled,  and  to 
issue  patents  to  natives  for  not  more  than 
16  hectares  of  public  lands  actually  occu- 
pied by  the  native  or  his  ancestors  before 
August  13,  1898.  But  this  section  perhaps 
might  be  satisfied  if  confined  to  cases  where 
the  occupation  was  of  land  admitted  to  be 
public  land,  and  had  not  continued  for  such 
a  length  of  time  and  under  such  circum- 
stances as  to  give  rise  to  the  understanding 
that  the  occupants  were  owners  at  that 
date.  We  hesitate  to  suppose  that  it  was 
intended  to  declare  every  native  who  had 
not  a  paper  title  a  trespasser,  and  to  set 
the  claims  of  all  the  wilder  tribes  afloat. 
It  is  true  again  that  there  is  excepted  from 
the  provision  that  we  have  quoted  as  to  the 
administration  of  the  property  and  rights 
acquired  by  the  United  States,  such  land  and 
property  as  shall  be  designated  by  the  Presi-o 
dent  for  military  or  other  "reservations,  as? 
this  land  since  has  been.  But  there  still 
remains  the  question  what  property  and 
rights  the  United  States  asserted  itself  to 
have  acquired. 

Whatever  the  law  upon  these  points  may 
be,  and  we  mean  to  go  no  further  than  the 
necessities  of  decision  demand,  every  pre- 
sumption is  and  ought  to  be  against  the 
government  in  a  case  like  the  present.  It 
might,  perhaps,  be  proper  and  sufficient  to 
say  that  when,  as  far  back  as  testimony  or 
memory  goes,  the  land  has  been  held  by  indi* 
viduals  under  a  claim  of  private  ownership, 
it  will  be  presumed  to  have  been  held  in 
the  same  way  from  before  the  Spanish  con- 
quest, and  never  to  have  been  public  land. 
Certainly  in  a  case  like  this,  if  there  is  doubt 
or  ambiguity  in  the  Spanish  law,  we  ought  to 
give  the  applicant  the  benefit  of  the  doubt. 
Whether  justice  to  the  natives  and  the  im- 
port of  the  organic  act  ought  not  to  carry  us 
beyond  a  subtle  examination  of  ancient  texts, 
or  perhaps  even  beyond  the  attitude  of  Span- 
ish law,  humane  though  it  was,  it  is  unnec- 
essary to  decide.  If,  in  a  tacit  way,  it  was 
assumed  that  the  wild  tribes  of  the  Philip- 
pines were  to  be  dealt  with  as  the  power  and 
inclination  of  the  conqueror  might  dictate. 
Congress  has  not  yet  sanctioned  the  same 
course  as  the  proper  one  "for  the  benefit  of 
the  inhabitants  thereof 
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If  the  applicant's  case  is  to  be  tried  by 
the  law  of  Spain,  we  do  not  discover  such 
elear  proof  that  it  was  bad  by  that  law  as  to 
satisfy  us  that  he  does  not  own  the  land. 
To  begin  with,  the  older  decrees  and  laws 
cited  by  the  counsel  for  the  plaintiff  in  er- 
ror seem  to  indicate  pretty  clearly  that  the 
natives  were  recognized  as  owning  some 
lands,  irrespective  of  any  royal  grant.  In 
other  words,  Spain  did  not  assume  to  con- 
vert all  the  native  inhabitants  of  the  Phil- 
ippines into  trespassers  or  even  into  tenants 
at  will.  For  instance,  Book  4,  title  12,  Law 
14  of  the  Recopilaci6n  de  Leyes  de  las  In- 
dias,  cited  for  a  contrary  conclusion  in  Va- 
lenton  v.  Murciano,  3  Philippine,  537,  while 
it  commands  viceroys  and  others,  when  it 
seems  proper,  to  call  for  the  exhibition  of 
v4  grants,  directs  them  to  confirm  those  who 
S  hold  by  good  grants  or  justa  preecripcidn, 
*  It  is  true  that  it^begins  by  the  characteris- 
tic assertion  of  feudal  overlordship  and  the 
origin  of  all  titles  in  the  King  or  his  prede- 
cessors. That  was  theory  and  discourse. 
The  fact  was  that  titles  were  admitted  to 
exist  that  owed  nothing  to  the  powers  of 
Spain  beyond  this  recognition  in  their  books. 
Prescription  is  mentioned  again  in  the 
royal  cedula  of  October  15,  1754,  cited  in  3 
Philippine,  546:  "Where  such  possessors 
shall  not  be  able  to  produce  title  deeds,  it 
shall  be  sufficient  if  they  shall  show  that 
ancient  possession,  as  a  valid  title  by  pre- 
scription." It  may  be  that  this  means  pos- 
session from  before  1700;  but,  at  all  events, 
the  principle  is  admitted.  As  prescription, 
even  against  Crown  lands,  was  recognized  by 
the  laws  of  Spain,  we  see  no  sufficient  rea- 
son for  hesitating  to  admit  that  it  was 
recognized  in  the  Philippines  in  regard  to 
lands  over  which  Spain  had  only  a  paper 
sovereignty. 

The  question  comes,  however,  on  the  de- 
cree of  June  25,  1880,  for  the  adjustment  of 
royal  lands  wrongfully  occupied  by  private 
individuals  in  the  Philippine  Islands.  This 
begins  with  the  usual  theoretic  assertion 
that,  for  private  ownership,  there  must  have 
been  a  grant  by  competent  authority;  but 
instantly  descends  to  fact  by  providing  that, 
for  all  legal  effects,  those  who  have  been 
in  possession  for  certain  times  shall  be 
deemed  owners.  For  cultivated  land,  twen- 
ty  years,  uninterrupted,  is  enough.  For 
uncultivated,  thirty.  Art.  5.  So  that,  when 
this  drcree  went  into  effect,  the  applicant's 
father  was  owner  of  the  land  by  the  very 
terms  of  the  decree.  But,  it  is  said,  the  ob- 
ject of  this  law  was  to  require  the  adjust- 
ment or  registration  proceedings  that  it  de- 
scribed, and  in  that  way  to  require  every 
one  to  get  a  document  of  title  or  lose  his 
land.  That  purpose  may  have  been  enter- 
tained, but  it  does  not  appear  clearly  to 
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have  been  applicable  to  all.  The  regulations 
purport  to  have  been  made  "for  the  adjust- 
ment of  royal  lands  wrongfully  occupied  by 
private  individuals."  (We  follow  the  trans- 
lation in  the  government's  brief.)  It  does 
not  appear  that  this  land  ever  was  royal 
land  or  wrongfully  occupied.  In  Article  6^ 
it  is  provided  that  "interested  parties  not* 
included  within  the  two  preceding  ^articles* 
[the  articles  recognizing  prescription  of 
twenty  and  thirty  years]  may  legalize  their 
possession,  and  thereby  acquire  the  full  own- 
ership of  the  said  lands,  by  means  of  ad- 
justment proceedings,  to  be  conducted  in 
the  following  manner."  This  seems,  by  its 
very  terms,  not  to  apply  to  those  declared 
already  to  be  owners  by  lapse  of  time.  Ar- 
ticle 8  provides  for  the  case  of  parties  not 
asking  an  adjustment  of  the  lands  of  which 
they  are  unlawfully  enjoying  the  posses- 
sion, within  one  year,  and  threatens  that 
the  treasury  "will  reassert  the  ownership 
of  the  state  over  the  lands,"  and  will  sell 
at  auction  such  part  as  it  does  not  reserve. 
The  applicant's  possession  was  not  unlaw- 
ful, and  no  attempt  at  any  such  proceedings 
against  him  or  his  father  ever  was  made. 
Finally,  it  should  be  noted  that  the  natural 
construction  of  the  decree  is  confirmed  by 
the  report  of  the  council  of  state.  That  re- 
port puts  forward  as  a  reason  for  the  regu- 
lations that,  in  view  of  the  condition  of  al- 
most all  property  in  the  Philippines,  it  is 
important  to  fix  its  status  by  general  rules, 
on  the  principle  that  the  lapse  of  a  fixed 
period  legalizes  completely  all  possession; 
recommends  in  two  articles  twenty  and  thir- 
ty years,  as  adopted  in  the  decree;  and 
then  suggests  that  interested  parties  not 
included  in  those  articles  may  legalize  their 
possession  and  acquire  ownership  by  adjust- 
ment at  a  certain  price. 

It  is  true  that  the  language  of  arts.  4 
and  5  attributes  title  to  those  "who  may 
prove"  possession  for  the  necessary  time, 
and  we  do  not  overlook  the  argument  that 
this  means  may  prove  in  registration  pro- 
ceedings. It  may  be  that  an  English  con- 
veyancer would  have  recommended  an  ap- 
plication under  the  forgoing  decree,  but 
certainly  it  was  not  calculated  to  convey 
to  the  mind  of  an  Igorot  chief  the  notion 
that  ancient  family  possessions  were  in  dan- 
ger, if  he  had  read  every  word  of  it.  The 
words  "may  prove"  (<icrediien) ,  as  well,  or 
better,  in  view  of  the  other  provisions,  might 
be  taken  to  mean  when  called  upon  to  do 
so  in  any  litigation.  There  are  indications 
that  registration  was  expected  from  all, 
but  none  sufficient  to  show  that,  for  want^ 
of  it,  ownership  actually  gained  would  b«9 
lost.  *The  effect  of  the  proof,  wherever* 
made,  was  not  to  confer  title,  but  simply 
to  establish  it,  as  already  conferred  by  the 
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decree,  if  not  by  earlier  law.  The  royal 
decree  of  February  13,  1804,  declaring  for- 
feited titles  that  were  capable  of  adjust- 
ment under  the  decree  of  1880,  for  which 
adjustment  had  not  been  sought,  should  not 
be  construed  as  a  confiscation,  but  as  the 
withdrawal  of  a  priyilege.  As  a  matter  of 
fact,  the  applicant  never  was  disturbed. 
This  same  decree  is  quoted  by  the  court  of 
land  registration  for  another  recognition  of 
the  common-law  prescription  of  thirty  years 
as  still  running  against  alienable  Crowi 
land. 

It  will  be  perceived  that  the  rights  of  the 
applicant  under  the  Spanish  law  present  a 
problem  not  without  difficulties  for  courts 
of  a  different  legal  tradition.  We  have 
deemed  it  proper  on  that  account  to  notice 
the  possible  effect  of  the  change  of  sover- 
eignty and  the  act  of  Congress  establishing 
the  fundamental  principles  now  to  be  ob- 
served. Upon  a  consideration  of  the  whole 
ease  we  are  of  opinion  that  law  and  jus- 
tice require  that  the  applicant  should  be 
granted  what  he  seeks,  and  should  not  be 
deprived  of  what,  by  the  practice  and  be- 
lief of  those  among  whom  he  lived,  was  his 
property,  through  a  refined  interpretation 
of  an  almost  forgotten  law  of  Spain. 

Judgment  reversed. 


(212  U.  S.  468) 

LEONARDO    SANTOS,    Matias    Adriano, 

Angel  Luna,  and  Teodoro  Santos,  Plffs. 

in  Err., 

T. 

HOLY  ROMAN  CATHOLIC  AND  APOS- 
TOLIC CHURCH  and  Lorenn>  Oregorio, 
Parish  Priest  of  Said  Church,  in  the  Mu- 
nicipality of  Tambobong,  Province  of 
RizaL 

COTTBTS  (§  387*)  — Ebbob  to  Phimppiwe 
SUPBEin  COUBT— QUBSTtOIfS  Rbvibwa- 


1.  Only  questions  of  law  are  brought  up 
for  review  by  a  writ  of  error  from  the  Fed- 
eral Supreme  Court  to  the  supreme  court 
of  the  Philippine  Islands. 

[Ed.  Note.— For  other  cases,  see  Ck>art8,  Dec. 
Dig.  S  887.n 

Appbai.  and  Bbbob  tt  933*)  —  Pbbsuhf- 

TlOIfS. 

2.  The  ^rounds  for  refusing  to  grant  a 
new  trial  for  newly  discovered  evidence  will 
be  presumed,  on  a  writ  of  error,  to  have 
been  sufficient,  where  they  do  not  appear  on 
the  record. 

[BM.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  f  8775;    Dec  Dig.  S  933.^ 

Reuoioub  Societies  (§   16*)— Corpobate 

Nature  —  Tttlb  to  Pbopebtt  —  "Legal 

Pebsonalitt.*' 

8.  The  Roman  Catholic  Church  in  the 
Philippine  Islands  is  a  legal  personality 
with  capacity  to  hold  property  acquired  by 
gift. 

FBd.  Note.^For  other  cases,  see  Religious  So- 
ateUes,  Cent  Dig.  SS  103-107;    Dec.  Dig.  9  16*] 


[No.  mi 

Submitted  January  9,  1900.     Decided  Feb- 
ruary 23,  1909. 

IN  ERROR  to  the  Supreme  Court  of  the 
Philippine  Islands  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Court  of 
First  Instance  of  the  Province  of  Rizal,  in 
favor  of  plaintiffs,  in  an  action  to  recover 
possession  of  a  chapel.    Affirmed. 

See  same  case  below,  7  Philippine,  66. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  F.  Consaul,  George 
F.  Pollock,  and  Frank  B.  Ingersoll  for 
plaintiffs  in  error. 

No  appearance  for  defendants  in  error. 

*  Mr.  Justice  Holmes  delivered  the  opinion* 
of  the  court: 

This  is  an  action  brought  by  the  defend- 
ants in  error  to  recover  a  chapel.  They  ob- 
tained a  judgment  which  was  affirmed  by 
the  supreme  court  of  the  Philippine  Islands» 
and  then  was  brought  here  by  writ  of  error. 
The  errors  assigned  are  that  the  court  de- 
nied the  existence  of  a  oofradia  alleged  by 
the  answer  to  own  the  properly,  and  held 
that  it  was  not  a  "judicial  entity,"  and  that 
it  was  not  entitled  to  possession;  that  the 
court  held  that  the  Roman  Catholic  Church 
was  entitled  to  the  possession  of  the  prop- 
erty; that  it  denied  a  motion  for  a  new 
trial;  and  that  it  ordered  the  defendants 
to  deliver  possession  to  the  plaintiffs.  The 
facts  found,  so  far  as  material,  are  that  the 
chapel  always  was  devoted  to  the  ceremonies 
and  worship  of  the  Roman  Catholic  Churek 
until  December,  1902,  when  it  was  taken  pos- 
session of  by  members  of  an  Aglipayan  oom- 
munily,  who  have  kept  possession  and  wor- 
shipped there  up  to  the  present  time;  thai 
it  was  built,  and,  as  we  gather,  the  lot  on 
which  it  stands  acquired,  from  gifts  of  the 
residents  of  the  barrio  of  Concepci6n,  where 
the  chapel  is,  these  gifts  having  been  in-^ 
tended  to  be  for  the  uses  of  the  Romaa^ 
Catholic  Church  and^for  the  exclusive  bene-* 
fit  of  those  who  professed  the  Roman 
Catholic  religion;  and  that  many  of  ths 
benefactors  still  wish  the  chapel  to  be  de- 
voted to  the  former  worship,  and  by  the 
present  occupation  are  deprived  of  its  use. 

The  finding  that  the  existence  of  the  oo- 
fradia is  not  proved  is  not  open  to  re-ex- 
amination here,  as  only  questions  of  law  are 
brought  up.  So  as  to  the  affirmance  of  the 
refusal  to  grant  a  new  trial  on  the  ground 
of  newly-discovered  evidence.  The  evidenos 
may  have  been  important,  but  the  reasons 
for  the  refusal  do  not  appear,  and  must  be 
presumed  to  have  been  sufficient,  as  they 
very  well  may  have  been.  The  only  ques- 
tions open  are  those  raised  by  the  dedsioa 
that  the  Roman  Catholic  Church  is  entitled 
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to  the  pOBflession  of  the  property,  and  they 
now  have  been  answered  by  Ponce  t.  Roman 
Catholic  Apostolic  Church,  210  U.  S.  296, 
62  L.  ed.  1068,  28  Sup.  Ct.  Rep.  737.  In 
that  case  Barlin  y.  Ramirez,  7  Philippine, 
41,  on  the  authority  of  which  the  present 
case  was  decided,  is  referred  to  with  ap- 
proval; the  legal  personality  of  the  Roman 
Church,  and  its  capacity  to  hold  property 
in  our  insular  possessions,  is  recognized ;  and 
the  fact  that  such  property  was  acquired 
from  gifts,  even  of  public  funds,  is  held  not 
to  affect  the  absoluteness  of  its  right.  We 
think  it  unnecessary  to  repeat  the  discussion. 
In  this  case  the  Roman  Osttholic  Church  ap- 
pears to  have  been  in  possession  until  eject- 
ed by  the  defendants  without  right,  and, 
10  far  as  the  facts  before  this  court  go, 
appears  actually  to  own  the  property  con- 
oemed. 
Judgment  affirmed. 


(212  U.  S.  466) 

THE  STEAM  TUG  EUGENE  P.  MORAN, 
Michael  Moran,  Claimant,  and  the  Scows 
16  D  and  18  D,  Henry  Dubois  Sons  Com- 
pany, Claimant, 

T. 

NEW  YORK  CENTRAL  ft  HUDSON  RIV- 
ER RAILROAD  COMPANY  and  the 
Steam  Tug  Charles  E.  Matthews,  John 
D.  Daily  et  al..  Claimants.     (No.  87.) 


HENRY  DUBOIS  SONS  COMPANY  and 
the  Steam  Tug  Eugene  F.  Moran,  Michael 
Moran,  Claimant, 

T. 

THE  STEAM  TUG  CHARLES  E.  MAT- 
THEWS,  John  D.  Daily  et  aL,  Claimants. 
(No.  88.) 

Collision  (8  61*)— Liabiutt  of  Tow. 

1.  A  car  float  in  tow  of  a  tug  hired  to 
move  her  from  place  to  place  in  a  harbor  is 
not  responsible  to  a  scow  for  damages  re- 
tultins  from  a  collision  between  the  scow 
and  the  float,  where  the  tug  alone  was  at 

'aulU 

[Bd.  Note.~For  other  cases,  see  Oollisloa. 
Cent  Dig.  i  78;    Dec  Dig.  S  61.*] 

GoLLisioR  (§  144*)  ~  Dividing  Damaqbs 
BcTwcKN  Vessels  at  Fault. 

2.  The  damages  sustained  by  a  car  float 
in  tow  of  a  tug  hired  to  carry  her  from 
place  to  place  in  a  harbor,  as  the  result  of 
a  collision  with  one  of  two  scows  in  tow  of 
another  tug,  for  which  both  scows  and  both 
tugs  were  severally  at  fault,  should  be  as 
sessed  equally  upon  the  four  offending  ves- 
sels, although  the  scows  are  the  property 
of  the  same  owner. 

[Bd.  Note.— For  other  cases,  see  Collision, 
Gent.  Dig.  9  2M;    Deo.  Dig.  9  144*1 

Collision   (I  146*)  —  Dividing  Damaqm 

Between  vessels  at  Fault. 

8.  The  damages  sustained  by  one  of  two 
MOWS  in  tow  of  a  tug,  as  a  result  of  a  col 
Usion  with  a  ear  float  in  tow  of  another 


tug,  for  whioh  both  scows  and  both  tugs 
were  severally  at  fault,  should  be  assessed 
equally  on  all  four  offending  vessels,  the 
libel lant's  two  scows  each  bearing  its  pro- 
portion of  the  loss. 

(Bd.  Note.— For  other  cases,  see  Ck>lllslon, 
Cent  Dig.  9  298;   Deo.  Dig.  9  146.*1 

[Nos.  87,  88.] 

Argued  January  22,  25,  1900.    Decided  Feb- 
ruary 23,  1909. 

ON  CERTIFICATES  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit,  presenting  questions  as  to 
the  division  of  damages  between  vessels  at 
fault  for  a  collision.  Answered  by  holding 
that  such  damages  should  be  assessed  equal- 
ly upon  all  the  offending  vessels. 

See  same  case  below,  83  C.  C.  A.  153,  164 
Fed.  41. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  Emerson  Carpenter* 
Samuel  Park,  and  James  Keith  Symmers 
for  the  Henry  Dubois  Sons  Company. 

Messrs.  Archibald  G.  Thacher,  Fred- 
erick M.  Brown,  and  Wallace,  Butler,  Jt 
Brown  for  the  New  York  Central  Jt  Hud- 
son River  Railroad  Company. 

Messrs.  Harrington  Putnam  and  Charles 
C.  Burlingham  for  the  tug  Eugene  F. 
Moran. 

Messrs.  William  B.  Montgomery  and 
George  H.  Emerson  for  the  tug  Charles  E. 
Matthews.  ^ 

*  Mr.  Justice  Holmes  delivered  the  opin-» 
ion  of  the  court: 

These  cases  come  here  on  certificates  set^ 
ting  forth  in  nearly  the  same  terms  the 
facts  of  a  collision.  They  both  are  proceed- 
ings in  rem.  In  the  first  the  New  York 
Central  ft  Hudson  River  Railway  Company, 
as  owners  of  a  car  float  that  was  damaged, 
libels  the  steam  tug  Charles  E.  Matthews, 
the  steam  tug  Eugene  F.  Moran,  and  the 
scows  16  D  and  18  D.  In  the  second,  the 
Henry  Dubois  Sons  Company,  as  owner  of 
the  two  scows,  libels  the  two  steam  tugs. 
The  statement  of  facts,  slightly  abridged, 
is  as  follows:  At  about  half -past  7,  in  thoeo 
evening  of  February  1,  1905,  the  railroad^ 
company's  car  float  was  •proceeding  up  the* 
Hudson  river  in  tow  of  the  tug  Matthews, 
the  navigation  of  the  two  being  conducted 
solely  by  the  master  of  the  tug.  They  met 
the  tug  Moran,  which  was  towing  two  mud 
scows  down  the  river,  scow  15  D,  immediate- 
ly behind  the  Moran,  on  a  hawser,  and,  be- 
hind 15  D,  scow  18  D  on  another  hawser. 
A  collision  took  place  between  the  car 
float  and  15  D.  Neither  16  D  nor  18 
D  had  the  required  lights.  There  was 
an  employee  of  the  owner  in  charge  of  each 
scow,  and  it  was  their  duty  as  well  as  the 
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duty  of  the  master  of  the  Moran  to  haye  the 
lights  put  up.  The  Moran  was  guilty  of  oth- 
er faults  also,  so  that  the  tug  and  the  scows 
all  three  wrongfully  eontributed  to  the  dam- 
age done  to  the  float.  The  tug  Matthews 
also  was  to  blame,  but  the  car  float  was  not, 
unless,  contrary  to  Sturgis  v.  Boyer,  24  How. 
110,  16  L.  ed.  601,  answerable  for  the  faults 
of  the  Matthews,  which  her  owner  had  hired 
to  move  her  from  place  to  place  in  the  har- 
bor. The  cases  in  the  district  court  are  re- 
ported in  143  Fed.  187;  in  the  circuit  court 
of  appeals,  in  83  O.  C.  A.  163,  164  Fed.  41. 

The  question  certifled  in  the  first  case  is, 
"TEn  what  proportion  shall  the  damages  sus- 
tained by  the  car  float  be  assessed  upon  the 
offending  vessels?"  In  the  second  the  same 
question  is  put  concerning  the  damages  sus- 
tained by  the  libellant,  the  owner  of  the  two 
scows.  In  the  latter  case  neither  the  ear 
float  nor  the  scow  18  D  are  made  parties  or 
brought  in.  The  district  judge  divided  the 
liability  for  damages  to  the  float  equally 
among  the  four  vessels  in  fault,  and  on  the 
■ame  principle  charged  one  quarter  of  the 
damage  suffered  by  scow  16  D  to  that  scow 
and  one  quarter  to  each  of  the  other  three, 
thus  leaving  the  libellant  to  bear  one  half 
and  dividing  the  other  half  between  the  two 
tugs.  Counsel  for  the  two  tugs  agree  that 
this  result  was  right,  although  it  is  argued 
for  the  Moran  that  the  true  ground  for  it 
in  the  second  case  is  the  rule,  that,  when 
a  vessel  has  contributed  to  a  collision  by 
her  own  fault,  her  owner  cannot  recover 
more  than  one  half  of  the  damages. 

For  the  Henry  Dubois  Sons  Company, 
which,  as  owner  of  the  two  scows,  was  re- 
!•  quired  to  pay  one  half  the  total  amount  due 
?io  the  float,  it  is  contended  that  the  court 
should  look  to  the  owners  after  they  have 
appeared,  and  should  divide  the  damages 
on  the  ordinary  principles  of  personal  lia- 
bility into  thirds,  or  else  regard  the  Moran 
and  the  two  scows  as  one  vessel,  jointly 
liable  for  one  half,  each  owner  to  bear  a 
quarter  as  between  themselves.  There  is  a 
faint  suggestion  that,  in  the  last  appor- 
tionment, regard  might  be  had  to  the  de- 
gree of  fault. 

The  New  York  Central  Railroad  gets  all 
its  damages  in  any  view,  unless  Sturgis  v. 
Boyer,  supra,  should  be  overruled.  In  that 
ease  it  was  held  that  a  tug  having  control 
of  a  vessel  in  tow  was  solely  responsible 
to  a  lighter  upset  by  the  vessel  through  the 
fault  of  the  tug  alone.  ( For  the  opinion  of 
Judge  Betts  below  see  note  to  The  Express, 
46  Fed.  864.)  We  see  no  reason  why  the 
deeisicm  should  not  stand.  No  doubt  the 
fiction  that  a  vessel  may  be  a  wrongdoer 
and  may  be  held,  although  the  owners  are 
not  personally  responsible,  on  principles  of 
agency  or  otherwise,  is  carried  further  here 


than  in  England.  The  China,  7  Wall.  S$» 
10  L.  ed.  67;  The  Barnstable,  181  U.  & 
464,  467,  468,  46  L.  ed.  054,  067,  21  Supw 
Ct.  Rep.  684 ;  Homer  Ramsdell  Transp.  Co.  t. 
La  Compagnie  G^n^rale  Transatlantique,  188 
U.  S.  406,  413,  414,  45  L.  ed.  1166,  1160» 
21  Sup.  Ct.  Rep.  831.  See  The  Blackheath 
(United  States  v.  Evans)  105  U.  S.  361,  366, 
40  L.  ed.  236,  237,  25  Sup.  Ct.  Rep.  46.  Pos- 
sibly the  survival  of  the  fiction  has  been 
helped  by  the  convenient  security  that  it 
furnishes,  just  as  no  doubt  the  responsibili- 
ty of  a  master  for  a  servant's  torts  that  he 
has  done  his  best  to  prevent  has  been  helped 
by  the  feeling  that  it  was  desirable  to  have 
someone  who  was  able  to  pay.  See  Wil- 
liamson T.  Price,  4  Mart.  N.  S.  800,  401 1 
Williams  v.  Jones,  3  Hurlst.  &  C.  256,  263. 
But,  after  all,  a  fiction  is  not  a  satisfactoiy 
ground  for  taking  one  man's  property  to 
satisfy  another  man's  wrong,  and  it  should 
not  be  extended.  There  is  a  practical  line 
and  a  difference  in  degree  between  the  caee 
where  the  harm  is  done  by  the  mismanage- 
ment of  the  offending  vessel  and  that  where 
it  is  done  by  the  mismanagement  of  another 
vessel  to  which  the  immediate  but  innocent 
instrument  of  harm  is  attached.  See  The 
Clarita  and  The  Clara  (The  Clara  Clarita 
V.  Cox)  23  Wall.  1,  23  L.  ed.  146;  The  Ala^ 
bama,  02  U.  S.  605,  607,  23  L.  ed.  763,  764; 
The  Atlas  (Phoenix  Ins.  Co.  v.  The  Atlas) « 
03  U.  S.  302,  318,  28  L.  ed.  863,  867.  ^ 

*The  fact  that  the  vessels  composing  each* 
flotilla  were  bound  together  is  not  sufficient 
ground  for  treating  each  flotilla  as  a  unit^ 
This  follows  pretty  closely  from  the  consid- 
erations that  we  have  urged.  If  the  at- 
tachment of  the  ear  float  to  the  Matthews 
did  not  make  the  ear  fioat  responsible  te 
15  D,  or  affect  the  extent  or  principles  of  its 
recovery  for  damage  to  itself,  there  seems  te 
be  no  reason  why  a  similar  attachment 
should  affect  the  distribution  of  liability 
among  the  vessels  that  were  in  fault.  Their 
faults  were  several.  The  failure  of  one  scow 
to  show  a  light  was  distinct  in  fact  and  as 
a  cause  from  the  failure  of  the  others  to  do 
the  same  thing,  and  from  the  faults  of  navi- 
gation of  the  Moran.  In  this  ease,  at  least* 
the  attachment  ought  to  have  no  more  effect 
in  diminishing  liability  for  the  guilty  than 
in  creating  it  for  those  free  from  blame. 
See  The  Express,  44  Fed.  302,  46  Fed.  860, 
3  C.  C.  A.  342,  1  U.  8.  App.  668,  52  Fed. 
800;  The  Lyndhnrst,  02  Fed.  681;  The  Bfal- 
ing,  110  Fed.  227,  s.  e.  116  Fed.  107;  The 
Nettie  L.  Tice,  110  Fed.  461. 

On  the  other  hand,  although  not  to  be  re- 
garded as  a  unit  simply  because  they  were 
tied  together,  the  offenders  severally  are 
subject  to  a  lien  by  the  established  principles 
of  the  proceeding  in  rem.  It  is  said,  truly 
enough,  that  if  each  scow  has  to  pay  a  qusr- 
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ter,  the  amount  with  which  the  owners  will 
be  charged  will  be  greater  than  in  a  person- 
al suit  where  the  owners  all  are  solvent  and 
pay  each  his  share.  But  without  invoking 
on  the  other  side  the  characteristic  vicis- 
situdes of  personal  suits  in  tort,  we  may  say 
that  there  is  no  injustice.  Although  even 
the  admiralty  does  not  attempt  to  go  far 
in  the  quantification  of  damages,  it  is  not 
an  unreasonable  supposition  that,  on  an 
average,  the  owner  of  two  vessels,  each  con- 
eurring  in  a  wrongful  result,  will  contribute 
twice  as  much  toward  producing  it  as  if  he 
had  owned  only  one.  If  the  second  scow  had 
been  owned  by  another  it  would  have  had  to 
pay  its  share.  It  is  contrary  to  the  theory 
of  these  proceedings  to  allow  ownership  to 
^  affect  the  ease.  We  are  of  opinion  that  the 
^district  eourt  was  right  in  dividing  the  dam- 
•  ages  equally  among  the  guilty  vessels*in  the 
first  suit  There  is  nothing  stated  sufficient 
to  reopen  the  question,  if  there  is  one,  as 
to  changing  the  apportionment  when  there 
are  different  degrees  of  blame.  The  Atlas 
(Phoenix  Ins.  Co.  v.  The  Atlas)  93  U.  S. 
302,  23  L.  ed.  883;  The  Max  MorrU,  187  U. 
6.  1,  34  L.  ed.  686,  11  Sup.  Ct  Rep.  29.  The 
fact  that  18  D  is  not  a  party  to  the  second 
suit  does  not  matter,  so  far  as  the  question 
of  partially  exonerating  those  before  the 
eourt  is  concerned. 

We  have  discussed  the  question  on  the 
MsnmptionB  upon  which  it  it  presented;  but 
there  ia  one  point  that  seems  to  us  to  deserve 
farther  consideration  from  the  circuit  eourt 
of  appeals.  The  only  fault  on  the  part  of 
18  D  that  is  set  out  in  the  statement  is  the 
abaenoe  of  a  light;  and  it  is  said  that  '^ere- 
fore"  it  was  party  to  a  oommon  fault. 
We  doubt  whether  the  conclusion  follows 
from  the  premises.  When  a  duty  is  imposed 
for  the  purpose  of  preventing  a  certain  con- 
sequence, a  breach  of  it  that  does  not  lead 
to  that  consequence  does  not  make  a  de- 
fendant liable  for  the  tort  of  a  third  person 
merely  because  the  observance  of  the  duty 
might  have  prevented  that  tort.  See  Gorris 
T.  Scott,  L.  R.  9  Exch.  125;  Ward  v.  Hobbs, 
L.  R.  4  App.  Cas.  13,  23.  The  question 
arises,  therefore,  whether  the  duty  to  give 
warning  by  a  light  was  imposed  upon  18  D 
for  any  other  purpose  than  to  prevent  col- 
lision with  itself.  If  not,  then,  as  the  boats 
are  dealt  with  as  individuals,  and  not  as 
parts  of,  a  single  whole,  we  do  not  see  how 
the  absence  of  a  light  on  18  D  can  be  said 
to  have  contributed  to  the  loss.  Pilot  rule 
11,  under  the  act  of  June  7,  1897,  chap.  4, 
f  2,  30  Stat,  at  L.  96,  102,  U.  S.  Comp.  Stat 
1901,  pp.  2875,  2876,  requiring  the  light,  is 
quoted  in  The  Komuk,  120  Fed.  841,  842. 
A  duty  of  wider  scope  has  been  thought  to 
exist  in  a  somewhat  different  case.  The 
Lynd]rarst»  92  Fed.  681,  682. 


On  the  second  question,  also,  subject  to 
the  doubt  just  suggested,  it  appears  to  us 
that  the  course  of  the  district  judge  was 
right  in  principle  as  well  as  in  result    As 
observed  in  The  Maling,  110  Fed.  227,  the 
quantum  of  liability  ought  not  to  be  af- 
fected by  the  position  of  the  party  concerned 
as  codefendant  or  plaintiff,  and  the  rule  of 
equal  division  among  the  guilty  vessels  has 
prevailed,  in  some  cases,  at  least,  as  welli* 
when  one  of  them  was  the  libellant  as  when^ 
they  were  all  on  the  same  side.  *The  Broth-* 
ers,  2  Biss.  104,  Fed.  Gas.  No.  1,969.     See 
8.  a  on  appeal.  Fed.  Cas.  No.  9,322,  The 
Peshtigo,  26  Fed.  488. 

We  answer  the  question  in  the  first  ease, 
No.  87:     Equally. 

We  answer  the  question  in  the  seoond 
case:  Equally,  the  offending  vessel  or  ves- 
sels of  the  libellant  bearing  their  proportion 
of  the  loss. 

"  (212  U.  8.  477) 

JOHN  N.  BAGLEY,  Plff.  in  Err., 

V, 

^GENERAL  FIRE  EXTINGUISHER  COM- 
PANY. 

CouBTS  (§  882*V— Fedebai.  Goubts— Ebbob 
TO  Circuit  Coubt  of  Appeals— Fedkb- 
AL  Question  Raised  at  Tbial. 

1.  Jurisdiction  below  depends  enttr^ly 
iupon  diverse  citizenship  within  the  meaning 
)of  the  act  of  March  3,  1801  (26  Stat,  at  L. 
826,  828,  chap.  517,  U.  8.  Comp.  Stat  1901, 
ipp.  647,  649),  §  6,  making  judgments  of  the 
drcuit  courts  of  appeals  final  in  such  cases, 
where  that  if  the  only  ground  of  jurisdiction 
disclosed  by  the  complaint,  although  a  Fed- 
eral question  may  have  been  raised  at  the 
trial 

T.P*i.f2fr":52:'  <S*«'  "«^  ■«•  Oonrts,  Cent 
Dig.  A  im,  1020;    Dec  Dliri  882.*] 

CoiTBTS  (§  382*)— Fedebai.  Coubts— Ebbob 

TO   ClBCUIT  CK)URT  of   APPEALS— FeDEB- 

AL  QuESTioif— Full  Faith  and  Cbedit. 

2.  A  question  as  to  the  full  faith  and 
eredit  to  be  given  judgments  of  another  state 
is  not  disclosed  so  as  to  permit  a  review  in 
the  Federal  Supreme  Court,  under  the  aet 
of  March  3,  1891,  §  6,  of  a  judgment  of  the 
circuit  court  of  appeals,  by  a  complaint  in 
which  such  judgments  seem  to  be  referred  to 
primarily,  if  not  solely,  as  fixing  the  amount 
of  the  plaintiffs  claim. 

[Ed.  Note.— For  other  eases,  see  Oonrts,  Osat 
Dig.  8S  1019.  1020;    Deo.  DigTl  882.*] 

CouBTS  (S  382*V— Fedebal  Coubtb— E^bbob 

TO   ClBCUIT  COUBT   OF   APPEALS— FeDBB- 
AL  QUESTIOlf— B^JLL  FAITH  AND  CkSDIT. 

3.  A  complaint  invoking  full  faith  and 
eredit  for  judgments  of  another  state  does 
not  present  a  case  arising  under  the  Federal 
Constitution  so  as  to  permit  a  review  in  the 
Federal  Supreme  Court  under  the  act  of 
March  3,  1891,  §  6,  of  the  judgment  of  a 
circuit  court  of  appeals,  where  the  defend- 
ant was  not  a  party  to  the  judgments,  and, 
if  bound  by  them,  is  so  bound  not  by  their 
own  operation,  but  by  an  estoppel  arising 
out  of  the  contract  relations  between  the 
parties  and  notice  to  defend  the  soits  in 


•For  other  oases  see  same  tople  *  f  mumbbb  la  Dee.  *  Am.  Digs.  1M7  to  date,  ft  Rep'r  Indexes 
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which  tha   judgments   were   rendered,   the 

Sound  of  the  decision  of  the  courts  below 
ing  that  there  was  no  such  estoppel,  the 
decision  turning  wholly  on  the  construction 
of  the  contract  as  excluding  a  liability  over 
in  the  event  that  happened. 

rBML  Note.— Por  other  cases,  see  Courts,  Osat. 
Dig.  19  1019.  1020;    Dea  Dig.  i  SO.*] 

[No.  96.] 

Argued  Januaiy  27,  1900.    Decided  Febru- 
ary 23,  1909. 

IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Second  Circuit 
to  review  a  judgment  which  affirmed  a  judg- 
ment of  the  Circuit  Court  for  the  Southern 
IMstrict  of  New  York,  dismissing  the  com- 
plaint in  an  action  for  damages  caused  by 
the  melting  of  the  sprinkler  heads  in  an 
automatic  sprinkler.  Dismissed  for  want  of 
jurisdiction. 

See  same  case  below,  80  C.  C.  A.  172,  160 
Fed.  284. 

The  facts  are  stated  in  the  opinion. 

Mr.  Henry  B.  Olosson  for  plaintiff  in 
error. 

Mr.  Peter  B.  Olney  for  defendant  in 
QQ  error. 

*   •Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  for  damage  caused  by  the 
melting  on  a  hot  day  of  fusible  sprinkler 
heads  in  an  automatic  sprinkler  put  up  in 
the  plaintiff's  building  by  the  defendant  for 
protection  against  fire.  The  complaint  al- 
leges diversity  of  citizenship,  negligence  on 
the  part  of  the  defendant,  injury  to  goods  of 
two  tenants  in  the  building,  suits  by  or  in 
the  right  of  the  tenants  against  the  plain- 
tiff, which  the  plaintiff  notified  the  defend- 
ant to  defend,  the  recovery  of  judgments, 
one  of  which  was  affirmed  by  the  supreme 
court  of  Michigan  (Peerless  Mfg.  Co.  v. 
Bagley,  126  Mich.  225,  63  L.R.A.  285,  86 
Am.  St.  Rep.  537,  85  N.  W.  668),  and  pay- 
ment of  the  same  by  the  plaintiff,  who  seeks 
to  recover  the  sums  paid,  interest,  and  the 
costs  of  defense.  The  answer  denies  many  of 
the  material  allegations,  and  relies  upon  the 
terms  of  the  written  contract  under  which 
the  work  was  done,  alleging  the  same  to  have 
been  performed  and  the  work  accepted.  The 
contract  required  the  material  to  be  first 
class,  and  all  work  specified  to  be  done  in  a 
thorough  and  workmanlike  manner,  and  in 
conformity  with  the  Improved  Risks  Com- 
mission standard  for  automatic  sprinkler 
installations.  It  also  contained  this  clause: 
"It  is  explicitly  understood  and  agreed  that 
no  obligations  other  than  herein  set  forth 
and  made  a  part  of  this  proposal  and  ac- 
ceptance shall  be  binding  upon  either  party." 
The  case  was  sent  to  a  referee,  and  he  found 


that  the  obligations  of  the  agreement 
fulfilled,  that,  contrary  to  rulings  asked  by 
the  plaintiff,  the  Michigan  judgment  did 
not  determine  that  the  defendant  was  negli- 
gent, or  bind  it,  and  that  the  defendant  was 
entitled  to  judgment.  Upon  the  referee's 
findings  the  complaint  was  dismissed  on  the 
merits  by  the  circuit  court,  and  the  judg- 
ment was  affirmed  by  the  circuit  court  of 
appeals.    80  C.  C.  A.  172,  150  Fed.  284. 

The  first  question  that  arises  is  whether 
this  court  has  jurisdiction;  and  upon  that 
we  are  of  opinion  that  the  plaintiff's  argu- 
ment fails.  When  the  jurisdiction  below  de-^ 
pends  entirely  upon  diversity  of  citizenship,  |; 
the  judgment  of  the  circuit  couri^of  appeaJa* 
is  final,  by  the  express  terms  of  the  act  of 
March  3,  1891,  chap.  617,  §  6,  26  Stat,  at  L. 
826,  828,  U.  S.  Oomp.  Stat.  1901,  pp.  547, 
549.  This,  of  course,  is  not  denied;  but  it 
is  said  that  this  section  does  not  exclude  a 
resort  to  this  court  when  the  complaint  al- 
so invokes  the  application  of  the  Constitu- 
tion of  the  United  States.  Spreckels  Sugar 
Ref.  Co.  V.  McQain,  192  U.  S.  897,  48  L.  ed. 
496,  24  Sup.  a.  Rep.  376.  It  is  urged  that  if 
an  exception  is  made  to  the  universality  of 
the  words  when  the  constitutional  question 
is  disclosed  in  the  complaint,  it  is  unrea- 
sonable not  to  extend  it  sufficiently  to  in* 
elude  cases  where  the  same  question  is  raised 
at  the  trial,  as  it  was  in  the  present  in* 
stance,  and  where  the  matter  might  have 
been  brought  at  once  from  the  circuit  court 
to  this  court.  Loeb  v.  Columbia  Twp.  170 
U.  S.  472,  45  L.  ed.  280,  21  Sup.  a.  Rep. 
174.  But  the  difference  is  plain.  When  the 
constitutional  right  is  claimed  in  the  com- 
plaint, the  jurisdiction  does  not  depend  en* 
tirely  upon  diversity  of  citizenship,  and  the 
exception  is  not  read  into  the  words,  but  it 
expressed  by  the  act.  When  the  question  it 
raised  at  the  trial  for  the  first  time  the  case 
cannot  be  taken  up  from  the  circuit  court  of 
appeals  without  a  direct  disregard  of  the 
words.  The  difference  is  pointed  out  in 
both  of  the  cases  to  which  we  have  referred. 
179  U.  S.  479,  46  L.  ed.  284,  21  Sup.  Ct.  Rep. 
174;  192  U.  S.  409,  410,  48  L.  ed.  500,  501, 
24  Sup.  Ct.  Rep.  376.  See  also  Huguley 
Mfg.  Co.  V.  Galeton  Cotton  Mills,  184  U.  S. 
290,  295,  46  L.  ed.  546,  548,  22  Sup.  Ct.  Rep. 
452;  American  Sugar  Ref.  Co.  v.  New  Or- 
leans, 181  U.  S.  277,  282,  46  L.  ed.  859,  862, 
21  Sup.  Ct.  Rep.  646. 

Failing  the  foregoing  argument,  it  ig 
contended  that  the  jurisdiction  of  the  cir- 
cuit eourt  did  not  depend  entirely  on  the 
diverse  citizenship  of  the  parties.  In  other 
words,  it  is  contended  that  the  complaint 
sufficiently  invoked  article  4,  §  1,  of  the 
Constitution,  by  alleging  the  Michinfan  judgt* 


*For  other  oases  see  same  topio  it  (  MUicBax  in  Dee.  ft  Am.  Digs.  JMf  to  «al%  A  Rep'r  Indezw 
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ment,  and  the  fact  that  in  those  eases  it  was 
averred  and  adjudged  that  one  of  the  sprink- 
ler heads  was  negligently  and  improperly 
made  of  such  material  as  to  fuse  at  too  low 
a  temperature,  and  that  the  sprinkler  and 
pipes  were  negligently  and  improperly  erect- 
ed and  placed.  But  in  the  complaint  there 
oD  is  no  intimation,  direct  or  indirect,  of  a  re- 
•"liance  upon  the  Constitution.  On  the*con- 
traiy,  instead  of  simply  setting  forth  the 
defendant's  contract,  the  suits,  notice  to  the 
defendant  to  defend,  and  the  judgments,  and 
thus  at  least  implying  that,  for  some  rea- 
son, those  judgments  were  supposed  to  es- 
tahlish  the  defendant's  liability,  it  is  most 
elaborately  alleged,  seemingly  as  issuable 
matter,  that  the  defendant  was  negligent 
in  its  work,  and  did  not  do  what  it  had 
agreed  to  perform.  The  judgments  seem, 
on  the  face  of  the  complaint,  to  be  referred 
to  primarily,  if  not  solely,  as  fixing  the 
amount  of  the  plaintiff's  claim.  See  fur- 
ther. Provident  Sav.  Life  Assur.  Soc.  v.  Ford, 
114  U.  8.  635,  29  L.  ed.  261,  5  Sup.  a.  Rep. 
1104;  Pope  v.  Louisville,  N.  A.  &  0.  R.  Ck>. 
173  U.  S.  573,  580,  43  L.  ed.  814,  817,  19 
Sup.  Ct.  Rep.  500. 

But,  if  the  plaintiff  had  set  forth  in  so 
many  words  that  he  came  into  eourt  relying 
upon  full  faith  and  credit  being  given  to  the 
Michigan  judgment  under  the  Constitution, 
still,  on  the  face  of  the  complaint,  it  would 
have  been  obvious  that  the  Constitution  was 
not  the  basis  of  his  claim,  as  it  is  obvious, 
on  reading  the  opinion  of  the  eircuit  court 
of  appeals,  that  full  faith  and  credit  to  the 
aiiohigan  judgment  has  not  been  denied. 
The  defendant  was  no  party  to  that  judg- 
ment, and  there  is  nothing  in  the  Constitu- 
tion to  give  it  any  force  as  against  stran- 
gers. If  the  judgment  binds  the  defend- 
ant, it  is  not  by  its  own  operation,  even  with 
the  Constitution  behind  it,  but  by  an  es- 
toppel arising  out  of  the  defendant's  con- 
tract with  the  plaintiff  and  the  notice  to  de- 
fend. The  ground  of  decision  in  both  courts 
below  was  that  there  was  no  such  estoppel, 
the  duty  and  responsibility  of  the  defendant 
being  limited  by  the  words  that  we  have 
quoted  from  the  contract,  excluding  any  obli- 
gation other  than  those  set  forth.  The  deci- 
sion, in  other  words,  turned  wholly  on  the 
construction  of  the  contract  as  excluding  a 
liability  over  in  the  event  that  happened. 
Even  if  wrong,  it  did  not  deny  the  Michigan 
judgments  their  full  effect,  but  denied  the 
preliminary  relation  between  the  defendant 
and  the  party  to  them,  without  which  the 
defendant  remained  a  stranger  to  them,  in 
•pite  of  the  notice  to  defend. 
Writ  of  error  dismissed. 
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(211  U.  &  428) 
SALLIB  J.  MoDANSL,  HoMle  A.  Horimll, 
and  Mazy  B.  Jadcson,  Appts. 

GEORGE  M.  TRAYLOR,  John  F.  Strattoa, 
John  F.  Sndth,  et  aL 

CouBTS  (§  828*)  —  Pbdebai.  Goubib  — 
Amount  in  Disputb. 

1.  The  value  of  the  matter  in  dispute  in 
a  suit  to  set  aside  judgments  of  a  probate 
court  establishing  claims  against  the  estate 
of  aa  intestate,  which  are  a  lien  on  his  real 
property  inherited  by  complainants,  on  the 
ground  that  they  were  fraudulently  obtained 
by  defendants,  acting  in  concert,  is  the  ag- 
gregate amount  of  the  claims  whose  allow- 
ance was  procured  in.  furtherance  of  the 
unlawful  combination. 

[Bd.  Note.— For  other  cases,  see  Oovrts,  Cent. 
Dig.  S  890;   Dec.  Dig.  9  S28.n 

CoxTims  (§  880*)  —  Fedxrai.  Goubib  — 
Amount  in  Contbovebst  —  S3vidbnob — 
Presumption— Rblationshif  of  Atiob- 

NET  AND  ClilXNT. 

2.  An  attorney  for  one  of  the  claimants 
against  a  decedent's  estate  and  for  the  ad- 
ministrator as  well  will  not  be  presumed  to 
have  been  acting  for  all  the  claimants  in 
advising  the  administrator  to  allow  all  tha 
claims,  so  as  to  make  the  aggregate  amount 
of  the  claims  allowed  the  amount  in  dis- 
pute in  a  suit  to  set  aside  judgments  of  the 
probate  court  establishing  claims  against 
the  estate  which  are  a  lien  on  the  real  prop- 
erty   inherited    by    eomplainants,    on    the 

Cund  that  such  judgments  were  fraudu* 
tly  obtained  by  defendants,  acting  in  con- 
cert, although  he  is  also  the  attorney  for 
several  of  the  claimants  in  such  suit. 

[Ed.  Note.— For  otber  cases,  see  Courtly  Oeat 
Dig.  i  898;    Deo.  Dig.  f  830.*] 

[No.  70.] 

Submitted  January  12,  1000.    Decided  Feb- 
ruary 23,  1009. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District 
of  Arkansas  to  review  a  judgment  dismiss- 
ing, for  want  of  jurisdiction,  the  bill  in  a 
suit  to  set  aside,  as  fraudulently  obtained, 
judgments  of  a  probate  court  establishing 
claims  against  the  estate  of  a  decedent 
which  are  a  lien  upon  real  property  in- 
herited by  complainants.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  G.  B.  Webster  and  J.  R.  Beas- 
ley  for  appellants. 

Messrs.  N.  W.  Norton  and  R.  W.  NiohoUa 
for  appellees.  o 

*  Mr.  Justice  McKenna  delivered  the  opin-  * 
ion  of  the  court: 

This  is  the  second  appeal  in  this  ease. 
The  first  appeal  was  on  a  question  of  juris- 
diction, and  is  reported  in  196  U.  S.  415, 
49  L.  ed.  633,  25  Sup.  Ct.  Rep.  369.  The 
object  of  the  suit  is  to  set  aside  and  to  de- 
clare invalid  the  liens  of  certain  judgments 


•Vor  other  cases  see  same  toplo  ft  9  mvmbbb  in  Dee.  A  Am,  Digs.  1807  to  «at%  A  Rep'r  Indexes 
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of  the  probate  court  of  St.  Francis  county, 
Arkansas,  upon  certain  real  estate,  and  that 
the  defendants  be  enjoined  from  enforcing 
«nch  judgments.    The  judgments  were  ren- 

^  dered  upon  claims  against  the  estate  of  Hi- 

^ram  Evans,  deceased. 

•  *  James  Evans  was  appointed  administra- 
tor of  the  estate.  Among  the  assets  which 
came  to  his  hands  was  a  drug  store,  with 
its  stock  of  goods,  fixtures,  book  accounts 
and  other  things,  which  he  sold  to  John 
Evans  on  the  Ist  of  May,  1891.  The  latter 
conducted  the  business  in  his  own  name  and 
incurred  obligations  to  the  defendants  ag- 
gregating $3,000,  as  well  as  debts  and 
obligations  to  other  persons,  but  no  sin- 
gle one  of  his  debts  exceeded  $2,000.  John 
Evans  became  insolvent,  and  on  May  27, 
1892,  transferred  to  the  administrator  the 
drug  store  and  all  that  remained  of  the 
goods,  fixtures,  and  book  accounts.  The  bill 
alleged  that  the  defendants  "conspired,  col- 
luded, and  confederated  together  with  John 
Evans  and  the  administrator  to  secure  the 
payment  of  their  claims  and  demands 
against  John  Evans  out  of  the  estate  of 
Hiram  Evans,  deceased,"  and,  "so  conspir- 
ing and  confederating,"  they  presented  to 
the  probate  court  their  several  claims  and 
demands,  and  that  the  administrator,  James 
Evans,  fraudulently  and  illegally  approved 
them  for  allowance  against  the  estate  of 
Hiram  Evans.  And  for  like  purpose,  it  was 
alleged,  they  procured  the  judgment  of  the 
probate  court,  establishing  their  claims,  by 
concealing  from  the  court  that  they  were 
debts  and  obligations  of  John  Evans,  and 
"cloaking  the  same  under  the  name  of  ex- 
penses of  administration  of  the  said  estate, 
all  of  which  transactions  were  a  part  of  the 
same  scheme  and  were  participated  in  by 
each  and  all  of  the  said  defendants  and  by 
said  John  Evans  and  James  Evans,  admin- 
istrator." It  was  further  alleged  that  the 
judgments  were  wholly  the  result  of  the 
conspiracy  and  confederation  set  out  and 
the  fraud  practised  in  pursuance  thereof, 
and  are,  in  equity  and  good  conscience,  void 
and  ineffectual  for  any  purpose  whatever, 
and  ought  not  to  be  enforced,  but  that,  nev- 
ertheless, the  same  are  at  law  "liens  upon 
the  real  estate"  described  in  the  bill,  "and 
charges  against  the  respective  interests  of 
the  plaintifTs."  There  were  other  allegations 
showing  that  plaintiffs  could   only  obtain 

A  relief  in  equity. 

$     The  circuit  court  sustained  a  demurrer 

•  to  the  bill,  being  of*opinion  that  the  value 
of  the  matter  in  dispute  was  not  sufficient 
to  give  jurisdiction.  On  appeal  to  this 
court,  we  said,  defining  the  matter  in  dis- 
pute and  its  value: 

"The  matter  in  dispute  is  whether  the 
lands  in  which  the  plaintiffs  have  a  joint 


{undivided  interest  of  one  half  can  be  sold 
to  pay  all  the  claims,  in  the  aggregate,  which 
the  defendants,  by  combination  and  contpit' 
aoy,  procured  the  probate  court  to  allow 
against  the  estate  of  Hiram  Evans.  The 
essence  of  the  suit  is  the  alleged  fraudulent 
combination  and  conspiracy  to  fasten  upon 
that  estate  a  liability  for  debts  of  John 
Evans,  which  were  held  by  the  defendants 
and  which  they,  acting  in  combination,  pro- 
cured, in  co-operation  with  James  Evans,  to 
be  allowed  as  claims  against  the  estate  of 
Hiram  Evans.  By  reason  of  that  combina- 
tion, resulting  in  the  allowance  of  all  those 
claims  in  the  probate  court,  as  expenses  of 
administering  the  estate  of  Hiram  Evans, 
the  defendants  have  so  tied  their  respective 
claims  together  as  to  make  them,  so  far  as 
the  plaintiffs  and  the  relief  sought  by  them 
are  concerned,  one  claim." 

And  we  further  said: 

"1.  That  it  was  competent  for  the  cir- 
cuit court  upon  the  case  made  by  the  bill 
to  deprive  the  defendants,  acting  in  com- 
bination and  claiming  the  benefit  of  the  or- 
ders made  in  the  probate  court,  allowing 
their  respective  claims.  2.  That  the  value 
of  the  matter  in  dispute  in  the  circuit  court 
was  the  aggregate  amount  of  all  the  claims 
so  allowed  against  the  estate  of  Hiram 
Evans." 

The  decree  of  the  circuit  court  was  re- 
versed with  directions  to.  set  aside  the  or- 
der dismissing  the  bill  and  to  overrule  the 
demurrer. 

Upon  the  return  of  the  case  to  the  circuit 
court,  defendants  answered,  and  the  court, 
after  hearing  evidence,  found  that  there  was 
a  "total  failure  to  establish  the  fact  alleged 
in  the  bill,  that  the  said  defendants  or  any 
two  or  more  of  them,  whose  claims  in  the 
aggregate  exceeded  the  sum  of  $2,000,  eoc-^ 
elusive   of   interest,   conspired   and   confed-*} 
crated  together  in  procuring*the  allowanoe* 
of  said  claims,  and  therefore  the  court  is 
without  jurisdiction." 

On  this  ruling  errors  are  assigned,  and  it 
is  contended  (1)  that  an  actual  conspiracy 
was  not  necessary  where  the  action  and  con- 
duct of  the  defendants,  acting  by  and 
through  their  attorneys  with  the  attorney 
of  the  administrator,  were  such  as  to  pro- 
cure the  fraudulent  allowance  of  the  claims; 
(2)  that  the  true  test  of  jurisdiction  in  a 
proceeding  of  this  kind  is  the  value  of  the 
property  upon  which  the  inequitable  liens 
rest,  and  not  the  amount  of  such  liens. 

The  first  proposition  was  decided  adverse- 
ly to  appellants'  contention  on  the  former 
appeal.  As  we  have  already  seen,  it  was  the 
fraudulent  combination  and  conspiracy  which 
united  the  claims  and  made  the  aggregate 
of  the  claims  the  matter  in  dispute.     By 
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reason  of  that  combhiatloii  we  decided  the 
elaimfl  were  "so  tied"  together  as  to  make 
them,  "so  far  as  the  plaintiffs  and  the  r»> 
lief  sought  by  them  are  concerned,  one 
claim."  We  further  decided,  "the  validity  of 
all  the  claims  depends  upon  the  same  facts. 
The  lien  on  the  lands  which  is  asserted  by 
each  defendant  has  its  origin  as  well  in  the 
combination  to  which  all  were  parties  as  in 
the  orders  of  the  probate  court,  which,  in 
furtherance  of  that  combination,  were  pro- 
cured by  their  joint  action.  Those  orders 
were  conclusive  against  the  plaintiffs,  as  to 
all  the  claims,  if  the  claims  could  be  allowed 
at  all  against  the  estate  of  Hiram  Evans. 
A  comprehensive  decree  by  which  the  plain- 
tiff can  be  protected  against  those  orders 
will  avoid  a  multiplicity  of  suits,  save  great 
expense,  and  do  justice.  If  the  plaintiffs 
do  not  prove  such  a  combination  and  con- 
•piracy,  in  respect,  at  least,  of  so  many  of 
the  specified  claims  as,  in  the  aggregate,  will 
be  of  the  required  amount,  then  their  suit 
must  fail  for  want  of  jurisdiction  in  the  cir- 
eait  court;  for,  in  the  absence  of  the  alleged 
combination,  the  claim  of  each  defendant 
must,  according  to  our  decisions,  be  regard- 
ed, for  purposes  of  jurisdiction,  as  separate 
from  all  the  others."    With  this  ruling  the 

^decision  of  the  circuit  court  was  accurately 

«in  accord. 

*  *  But  the  finding  of  the  court,  that  there 
was  no  combination  between  defendants 
having  claims  to  the  jurisdictional  amount, 
is  contested.  "The  specific  and  material 
charge  is,"  coimsel  say,  "that  there  was  an 
agreement  or  understanding  between  the  de- 
fendants on  the  one  hand  and  the  admin- 
istrator on  the  other."  And  it  is  contended 
further  that  parties  may  "conspire  through 
their  attorneys  as  well  as  in  person."  This 
may  be  conceded,  but  the  attorney  must  be 
the  agent  of  all  to  bind  all,  and  the  testi- 
mony does  not  establish  such  agency.  It 
shows  only  that  the  attorney  for  one  of  the 
claimants  was  also  the  attorney  for  the  ad- 
ministrator, and  advised  him  to  allow  all 
the  claims.  It  is  not  shown  that  he  was  the 
attorney  of  any  other  claimant.  It  is,  how- 
ever, contended  that  it  must  be  presumed 
that  he  was  attorney  for  all  from  the  fact  of 
his  having  advised  the  payment  of  all,  and 
from  the  fact  that  he  is  the  attorney  for  sev- 
eral of  the  claimants  in  this  case.  The  pre- 
sumption cannot  be  made.  It  was  easy  for 
appellants  to  have  shown  that  he  was  the  at- 
torney for  the  other  claimants.  He  and 
they  were  available  witnesses,  and  as  the 
burden  was  upon  appellants  to  establish  the 
charge  of  the  conspiracy,  which  was  the 
foundation  of  the  suit,  the  presumptions  are 
against  appellants'  contention  rather  than 
for  it. 
Decree  affirmed* 


(til  V.  &  484) 
JOHN  R.  GREENAHETER,  Appt, 

V. 

ISAAC  C.  COATE. 


Public  Lands  (§  108*)  — (jowtest— Con- 

0LU8IVBNS88     OW     PBIOB     FINDINGS     OF 

Fact. 

1.  The  Secretary  of  the  Interior,  having 
complete  jurisdiction  of  a  contest  before  the 
Land  Department,  is  not  bound  by  findings 
of  fact  made  by  his  predecessor  at  a  previ- 
ous stage  of  the  controversy. 

[Ed.  Note.— For  other  cases,  tee  Public  Lands, 
Cent  Dig.  §  306:    Dec  Dig.  |  108.*] 

Public  Lands  (8  106*)— Conclusiveness 
or  Decisions  of  Land  Depabucent. 

2.  The  conclusion  as  to  ultimate  facts 
finally  reached  by  the  Land  Department 
must  be  accepted  by  the  courts,  although  dif- 
fering from  the  conception  of  such  facts  en- 
tertained by  the  Department  at  previous 
stages  of  the  controversy* 

[Ed.  Note.— For  otber  cases,  see  Public  Lands, 
Cent  Dig.  9  801;   Dec.  Dig.  S  106.*] 

Public  Lands  (§  109*)— Fraud  as  Gbound 
roB   Relikt   Against  Action   or  Db- 

PABTMBNT. 

3.  Newly-discovered  evidence  upon  the  is- 
sue of  fraud  made  before  the  Land  Depart- 
ment, which  complainant  had  abundance  of 
time  and  opportunity  to  discover  and  pre- 
sent, is  not  groimd  for  relief  in  equity  from 
the  final  action  of  the  Department,  where  no 
fact  is  alleged  that  anything  was  done  to 
prevent  complainant  from  discovering  or 
presenting  such  evidence  except  the  general 
allegation  that  cunning  and  deceit  wers 
practised  upon  him. 

[Ed.  Note.— For  other  cases,  see  Public  Lands* 
Cent  Dig.  8  307 ;   De<*.  Dig.  S  1<».*] 

[No.  100.] 

Submitted  January  4,  1909.     Decided  Feb- 
ruary 23,  1909. 

APPEAL  frem  the  Supreme  Court  of  the 
Territory  of  Oklahoma  to  review  a  de- 
cree which  affirmed  a  decree  of  the  District 
Court  of  Kay  County  in  that  territory,  dis- 
missing a  suit  to  have  complainant  declared 
to  be  the  owner  of  the  legal  title  to  certain 
land,  and  to  require  the  defendant  to  con- 
vey such  land  to  him. 

See  same  case  below,  18  Okla.  160,  88  Pao. 
1054. 
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*  Statement  by  Mr.  Justice  McKenna: 

Appellant  and  appellee  were  respectively 
plaintiff  and  defendant  in  the  courts  below, 
and  we  shall  so  designate  them. 

Plaintiff  brought  this  suit  in  the  district 
court  of  Elay  county,  Oklahoma,  to  be  de- 
clared the  owner  of  the  legal  title  to  lots  1 
and  2  and  the  E.  %  of  the  N.  W.  %,  sec- 
tion 18,  township  26  N.,  R.  2  E.,  Indian 
meridian,  and  to  require  a  conveyance  of  tha 
land  to  him  by  defendant.  A  demurrer  to 
the  petition  was  sustained  and  a  judgment 
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entered  dismissing  the  suit,  which  was  af- 
firmed by  the  supreme  court  of  the  territory. 
The  petition  shows  the  following  facts: 
August  9,  1893,  a  portion  of  the  territory, 
known  as  the  Cherokee  outlet,  was  opened 
for  settlement.  The  plaintiff  complied  with 
the  terms  of  the  proclamation  of  the  Presi- 
dent of  the  United  States,  and,  haying  served 
as  a  soldier  during  the  War  of  the  Rebel- 
lion for  a  period  of  two  years,  and  being 
otherwise  qualified,  filed  in  the  United 
States  land  office  at  Perry,  Oklahoma,  a 
soldier's  declaratory  statement  for  the  land. 
On  the  8th  of  March,  1894,  he  duly  transmit- 
ted his  declaratory  statement  into  home- 
stead entry  No.  5588,  for  the  same  premises, 
moved  a  house  upon  and  took  up  his  resi- 
dence upon  them,  and  continuously  lived 
thereon  with  his  family  from  such  time  for 
seven  years,  cultivated  40  acres  thereof, 
"cropped  the  same,  and  grazed  40  acres  in 
addition,"  and  erected  improvements  of  the 
value  of  $450.  That  after  such  residence 
and  cultivation  he  made  application  in  due 
form  to  make  final  proof,  which  offer  was 
rejected. 
9  On  November  24,  1893,  the  defendant 
^made  homestead  entry  No.  4447  upon  the 
*  land,  subject  to  plaintiff's  soldier's*declara- 
tory  statement,  and  on  the  4th  of  March, 
1904,  filed  a  contest  affidavit  in  the  land 
office  at  Perry,  alleging  settlement  three 
days  prior  to  such  declaratory  statement. 

The  contest  came  on  for  hearing  before 
the  local  land  office,  and  that  office  decided 
in  favor  of  defendant.  This  decision  was  re- 
Tersed  by  the  Commissioner  of  the  General 
Land  Office,  and,  on  appeal  to  the  Secre- 
tary of  the  Interior,  by  that  officer.  Their 
opinions  and  judgments  are  attached  to  the 
petition. 

A  petition  for  review  being  filed  by  de- 
fendant, a  rehearing  was  ordered  and  the 
matter  remanded  to  the  local  land*  office  for 
further  hearing  upon  questions  of  fact,  but 
the  petition  for  review  was  denied.  The 
opinion  of  the  Secretary  is  attached  to  the 
petition.  The  matter  was  duly  heard  by  the 
local  office,  which  office  recommended  ad- 
versely to  plaintiff.  The  decision  was  af- 
firmed by  the  Commissioner,  and  the  home- 
stead entry  of  plaintiff  ''held  for  cancela- 
tion, subject  to  the  right  of  appeal."  An  ap- 
peal was  taken  to  the  Secretary  of  the  In- 
terior on  July  3,  1900,  and  that  officer 
reversed  the  departmental  decision  of  June 
21,  1898,  in  favor  of  plaintiff,  affirmed  the 
ruling  of  the  local  land  office  against  him, 
and  canceled  his  entry. 

Plaintiff  filed  a  petition  for  review,  which 
was  denied,  and  the  case  was  finally  closed, 
the  entry  of  defendant  ''reinstated,  and  his 
rights  in  and  to  said  tracts  were  held  to  be 


both  prior  and  superior  to  those  of  this 
plaintiff." 

Defendant  submitted  his  final  proofs,  and, 
prior  to  the  commencement  of  the  suit,  ob- 
tained a  patent  conveying  to  him  the  tract 
in  question,  and  holds  the  legal  title  there- 
to. 

The  petition  alleges  the  superiority  of 
plaintiff's  risht  to  defendant's  right,  and 
that,  by  a  proper  application  of  the  law 
to  the  facts,  as  proved  in  said  cause  and 
found  by  the  decision  of  the  land  office,  the 
claim  of  the  plaintiff  "should  have  been 
finally  held  prior  and  superior  to  the  claim 
of  said  defendant,  and  the  patent  conveying 
title  to  said  tract  should  and  would  have 
been  made  and  delivered"  to  plaintiff.  Thci, 
misapplication  of  the  law,  plaintiff  alleges,^ 
consisted  in  the*different  conclusion  drawn* 
from  the  facts  in  the  decision  of  July  3, 
1900,  in  which  the  improvements  put  upon 
the  land  by  defendant  were  declared  suffi- 
cient, from  that  deduced  in  the  decision  of 
June  21,  1898,  in  which  the  improvements 
were  decided  to  be  insufficient  to  initiate 
a  valid  right  of  settlement.  The  last  opin- 
ion is  quoted  from  as  follows: 

"After  a  thorough  examination  of  the 
testimony,  the  Department  is  of  the  opin- 
ion that  the  acts  of  Coate  were  insufficient 
to  hold  the  land  against  the  soldier's  declara- 
tory filing  of  Greenameyer. 

"If  it  should  be  conceded  that  everything 
claimed  to  have  been  done  by  Coate  in  the 
way  of  settlement  were  true,  his  said  acts 
would  not,  in  the  judgment  of  this  Depart- 
ment, constitute  him  a  bona  fide  settler  prior 
to  the  19th  day  of  September,  1893,  when  the 
defendant  made  his  declaratory  statement 
of  record." 

And  it  is  alleged  that  defendant — 

"Coate  reached  the  land  between  1  and  2 
o'clock  on  the  afternoon  of  the  opening,  and 
remained  on  or  adjacent  to  the  claim  until 
the  20th, —  four  days.  All  that  he  did  in 
these  four  days  was  to  stick  his  fiag  and 
dig  a  hole  which  he  calls  a  starting  of  a 
w^ll,  2  feet  deep  and  2V^  or  3  feet  across. 
He  then  left  and  went  back  to  his  home  in 
Kansas,  150  miles  distant.  The  digging  of 
this  hole  would  not  require  more  than  an 
hour's  labor  by  one  man.  This  was  all  he 
did  between  the  10th  and  20th,  while  he  re- 
mained on  or  near  this  claim,  to  his  return 
to  Kansas;  the  rest  of  his  time  he  spent 
'watching  people  ofi'  of  the  claim  and  in 
going  to  Newkirk  on  the  19th  to  'file  l^ 
mail.'  He  did  not  return  to  the  claim  after 
leaving,  on  the  20th  of  September,  until  th« 
22d  of  October;  and  his  return  at  that  tim« 
was  due  to  the  fact  that  he  received  a  let- 
ter from  one  White,  stating  a  soldier  had 
filed  on  the  land." 

It  is  alleged  that  the  two  deoisions  wu% 
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made  upon  "precisely  the  same  state  of 
facts;"  that  the  decision  of  June  21,  1898, 
and  October  6,  1898,  correctly  applied  the 
^  law,  and  that  of  July  3,  1900,  reversing  the 
n  prior  decisions,  misapplied  the  law. 
«  •For  a  second  cause  of  action  plaintiff  al- 
leged the  foregoing  facts,  and  further  al- 
leged that  fraud  and  deceit  were  practised 
upon  the  land  office  by  defendant,  which 
caused  the  defeat  of  plaintiff  in  the  litiga- 
tion, and  tnat,  by  cunning  and  deceit,  de- 
fendant so  concealed  his  fraudulent  practices 
from  plaintiff  that  the  latter  was  unable  to 
procure  evidence  to  prove  the  fraud  in  the 
contest  suit.  That  about  the  Ist  of  Decem- 
ber, 1893,  the  plaintiff  learned  that  de- 
fendant was  the  owner  of  and  in  possession 
of  160  acres  of  land  in  Morris  county,  Kan- 
sas; that  he  obtained  an  abstract  of  the 
**registry  records"  of  Morris  county,  which 
showed  that  defendant  was  owner  of  180 
acres  of  land,  and  July  9,  1894,  he  further 
learned  that  in  January  of  that  year  de- 
fendant had  fraudulently  placed  on  record 
a  deed  for  the  land  to  his  son-in-law,  to  en- 
able defendant  to  make  proof  before  the 
Land  Department,  and  that  plaintiff  was 
unable  to  obtain  proof  thereof  in  time  to 
use  in  said  contest.  That  the  nature  of 
defendant's  fraud  was  such  that  he  could 
and  did  conceal  it  from  plaintiff  and  the 
Land  Department;  that  the  deed,  while  it 
was  executed  upon  the  27th  of  January, 
1894,  was  antedated  so  as  to  appear  to  have 
been  made  August  30,  1893,  and  that,  by 
these  fraudulent  means,  defendant  caused  it 
to  appear  that  he  had  sold  and  conveyed  the 
land  on  the  30th  of  August,  1893,  whereas 
he  continued  to  own  the  same  until  January, 
1894,  and  was  therefore  disqualified  from 
taking  and  holding  any  interest  in  the  land 
involved  in  the  action.  And  it  is  alleged 
that  defendant  introduced  in  evidence  in  the 
contest  cause  a  certified  copy  or  statement 
from  the  records  of  Morris  county,  in  order 
to  deceive  the  Land  Department  and  de- 
fraud plaintiff,  and  to  establish  that  de- 
fendant had  the  necessary  qualifications  to 
make  entry  and  settlement  upon  the  land. 

It  is  alleged  that  plaintiff  has  but  re- 
cently discovered  the  "evidence  to  prove  the 
foregoing  charge  of  fraud,  concealment,  and 
imposition,  and  is  now  able  to  prove  the 
facts  as  to  both  as  set  forth."  Other  facts 
will  appear  in  the  opinion. 

Messrs.  John  W.  Adams,  Kos  Harris, 
and  William  E.  Keith  for  appellant. 

Messrs.  William  8.  Cline  and  C.  L. 
Pinkham  for  appellee. 
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*Mr.  Justice  McKenna,  after  stating  the* 
case  as  above,  delivered  the  opinion  of  the 
court : 

The  case  presents  apparently  contradic- 
tory decisions  between  two  Secretaries  of  the 
Interior,  and,  plaintiff  contends,  upon  the 
same  set  of  facts.  But  this  contention  is 
not  sustained  by  the  record.  The  first  de- 
cision of  the  local  office  was  adverse  to  the 
plaintiff,  but  the  decision  was  reversed  by 
the  Interior  Department,  the  Commissioner 
and  the  Secretary  of  the  Interior  taking  a 
different  view  of  the  facts  from  that  taken 
by  the  local  land  office.  But  a  rehearing 
was  granted,  and  while,  in  the  opinion  grant- 
ing it,  the  Secretaiy  repeated  his  view  of 
the  facts,  further  testimony  was  allowed  to 
be  introduced.  Further  testimony  was  in- 
troduced, and  the  local  office  found  that, 
while  it  was  conflicting, — 
"the  preponderance  of  it  showed:  First, ^ 
That  the  contestant  settled  on  the  land  in  J 
controversy  on  the  afternoon  of  *  September  * 
16,  1893;  that  he  put  up  a  flag  and  com- 
menced a  well;  that  he  remained  thereon 
until  the  20th  of  September,  1893;  that  he 
returned  in  October,  1893,  and  built  a  small 
house,  put  up  a  few  trees,  and  had  some 
breaking  done;  that  he  again  went  to  Kan- 
sas in  November,  1893,  and  remained  there 
until  February,  1894,  when  he  again  re- 
turned to  the  land  in  controversy  and  built 
a  large  and  better  house;  that  he  has  re- 
sided [upon],  improved,  and  cultivated  part 
of  the  said  land  from  that  time  to  the  pres- 
ent; that  he  has  substantially  complied  with 
all  the  requirements  of  the  homestead  law. 

"Second.  We  find  that  his  absence  from 
the  land  from  November,  1893,  to  February, 
1894,  was  excusable  because  of  his  financial 
and  physical  condition. 

.  •  .  •  •  a 

"Fourth.  We  find  that  there  was  no  fraud 
in  conveying  the  land  formerly  owned  by 
the  contestant  to  his  son-in-law  some  months 
before  the  opening  of  the  country  to  set- 
tlement. 

"Fifth.  That  the  settlement  rights  of  the 
contestant  were  commenced  before  the  de- 
fendant filed  his  soldier's  declaratory  state- 
ment, and  that  the  said  rights  so  acquired 
have  been  followed  up  as  required  by  law." 

The  office  recommended  that  the  entry  of 
the  defendant  "be  permitted  to  stand."  The 
finding  and  decision  were  successively  af- 
firmed by  the  Commissioner  of  the  General 
Land  Office  and  the  Secretary  of  the  In- 
terior, in  an  elaborate  opinion,  in  which  the 
testimony  was  quoted  and  commented  upon. 
And  to  these  decisions  we  must  look  as  the 
ultimate  action  of  the  Department.  It  is 
of  no  legal  consequence  that  different  views 
were  expressed  in  other  decisions.    It  is  not 
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contended  that  Secretary  Hitchcock,  when 
he  rendered  the  last  decision,  did  not  have 
complete  jurisdiction  of  the  case.  It  seems 
to  he  contended  that  he  was  bound  by  the 
facts  found  by  his  predecessor,  Mr.  Bliss, 
and  that  this  court  is  likewise  so  bound. 
The  contention  is  untenable.  Potter  v.  Hall, 
189  U.  S.  292,  47  L.  ed.  817,  23  Sup.  Ct. 
ceRep.  645.  In  that  case  it  was  said: 
5     "The  fact  that  the  final  conclusion  as  to 

•  the  ultimate  facts  •reached  by  the  Depart- 
ment differed  from  the  conception  of  such 
ultimate  facts  ent«frtained  by  the  Depart- 
ment in  previous  stages  of  the  controversy 
affords  no  ground  for  disregarding  the  con- 
clusion of  ultimate  fact  finally  reached, 
which  was  binding  between  the  parties." 

But  besides,  as  we  have  seen,  additional 
testimony  was  taken.  It  was  upon  that 
testimony,  as  well  as  upon  that  which  was 
before  Secretary  Bliss,  that  the  decision  of 
Secretary  Hitchcock  was  based.  It  is  true 
the  petition  alleges  that  such  decision  was 
made  upon  "precisely  the  same  state  of 
facts"  as  that  of  Secretary  Bliss,  but  the 
allegation  is  contradicted  by  the  exhibits 
which  are  attached  to  the  petition  and  ex- 
pressly made  part  thereof. 

The  contentions  upon  which  plaintiff  bases 
his  second  cause  of  action  are  equally  with- 
out merit.  The  issue  of  fraud  which  plain- 
tiff made  upon  the  ownership  of  land  in 
Kansas  and  the  conveyance  thereof  to  his 
son-in-law  was  passed  on  by  the  Land  De- 
partment and  decided  adversely  to  plaintiff. 
There  was  evidence  other  than  copies  of  the 
record.  The  integrity  of  the  deed  by  the 
defendant  to  his  son-in-law  was  challenged. 
The  evidence  is  not  recited  in  the  opinion 
of  the  local  land  office.  It  is  recited  in  the 
opinion  of  Secretary  Hitchcock,  and  it  tend- 
ed to  show  that  the  deed  was  a  consumma- 
tion of  transactions  between  defendant  and 
his  son-in-law  which  established  its  valid- 
ity, and  which  were  inconsistent  with  the 
supposition  of  its  having  been  antedated. 
However,  the  issue  was  met  and  decided 
upon  testimony  submitted,  and  no  fact  is 
alleged  which  supports  the  statement  that 
plaintiff  was  prevented  from  exhibiting  his 
whole  case.  He  had  certainly  plenty  of  time 
for  preparation.  The  land  was  opened  to 
settlement  September  3,  1893.  On  the  19th 
of  that  month  plaintiff  filed  his  soldier's 
declaratory  statement  upon  the  land.  De- 
fendant made  his  homestead  entry  November 
24,  1893,  and  on  the  28th  of  March,  1894, 
instituted  a  contest  against  plaintiff,  which 
^was  not  heard  until  October  18,  J  895.  A 
^decision  was  rendered  on  such  contest  Oc- 

*  tober  24,  1895.  *The  progress  of  the  case 
was  somewhat  slow  in  the  Interior  Depart- 
ment, the  rehearing  applied  for  by  defendant 
being  granted   Februai^,    1899,   five   years 


after  the  institution  of  the  contest.  It  thus 
appears  that  plaintiff  had  from  the  28th 
of  March,  1894,  until  October  18,  1895,  to 
prepare  for  the  first  hearing  upon  the  con- 
test, and  had  over  five  years  to  the  final 
hearing,  in  1899.  And  he  alleges  that  he 
had  learned  as  early  as  January,  1894,  that 
the  deed  of  defendant  to  his  son-in-law  was 
fraudulent.  It  is  true  he  attempted  to  show 
diligence  in  his  investigations,  but  all  he 
did  was  to  visit  Morris  county  in  ISO 4,  and 
to  send  an  attorney  there  in  1899,  who  dis- 
covered nothing.  And  he  finally  alleges 
that  on  or  about  the  Ist  of  March,  1901, 
which  was  after  the  proceedings  in  the  Land 
Department  had  closed,  he  learned  "of  the 
existence  of  proof  sufficient  to  substantiate 
the  allegations  of  fraud  and  imposition  on 
the  defendant's  part."  From  whom  or  how 
he  learned  it  or  what  defendant  did  to  keep 
it  from  him.  is  not  alleged.  These  allega- 
tions only  show  that  the  plaintiff  has  fur- 
ther evidence  upon  one  of  the  issues  made 
before  the  Land  Department,  which  he  had 
abundance  of  time  and  opportunity  to  dis- 
cover and  present,  and  no  fact  is  alleged 
that  anything  was  done  to  prevent  him  from 
discovering  or  presenting  it,  except  the  gen- 
eral allegation  that  cunnincr  and  deceit  were 
practised  upon  him.  Of  what  they  con- 
sisted he  does  not  allege,  or  why  they  en- 
dured and  were  successful  for  over  five  years 
and  until  the  case  was  closed  in  the  Land 
Department. 

The  case  therefore  falls  within  the  doc- 
trine of  Vance  t.  Burbank,  101  U.  S.  519, 
26  L.  ed.  931;  De  Cambra  t.  Rogers,  189 
U.  S.  119,  47  L.  ed.  734,  23  Sup.  Ct.  Rep. 
519;  Estes  t.  Timmons,  199  U.  S.  301,  60 
L.  ed.  241,  26  Sup.  Ct  Rep.  85;  United 
States  T.  Throckmorton,  98  U.  S.  65,  25  L. 
ed.  95;  Friese  t.  Hummel,  26  Or.  152,  46 
Am.  St.  Rep.  610,  37  Pac.  458.  In  Vance 
V.  Burbank,  supra,  this  court  said,  express- 
ing the  principle  that  is  to  be  applied  in 
cases  like  that  at  bar: 

"It  has  also  been  settled  that  the  fraud 
in  respect  to  which  relief  will  be  granted  in 
this  class  of  cases  must  be  such  as  has  been 
practised  on  the  unsuccessful  party,  and 
prevented  him  from  exhibiting  his  case  fully ^ 
to  the  Department,  so  that  it  may*properly7 
be  said  there  has  never  been  a  decision  in 
a  real  contest  about  the  subject-matter  of 
inquiry.  False  testimony  or  forged  docu- 
ments even  are  not  enough,  if  the  disputed 
matter  has  actually  been  presented  to  or 
considered  by  the  appropriate  tribunal. 
United  States  t.  Throckmorton,  98  U.  & 
61,  25  L.  ed.  93;  Marquez  v.  Frisbie,  101 
U.  S.  473,  25  L.  ed.  800.  The  decision  of 
the  proper  officers  of  the  Department  is  in 
the  nature  of  a  judicial  determination  of 
the  matter  in  dispute." 
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The  cases  adduced  bj  plaintiff  are  consi  st- 
ent with  that  principle.  They  only  declare 
the  general  doctrine  that  the  holder  of  a 
patent  may  be  declared  to  hold  the  same 
as  trustee  for  another  when  he  has  pro- 
cured it  by  an  error  of  law  committed  by 
the  Land  Department,  the  facts  being  un- 
disputed, or  by  fraud  or  imposition  upon 
that  Department.  Of  the  character  of  the 
fraud  and  in  what  way  or  under  what  cir- 
cumstances exerted  in  order  to  be  a  ground 
of  relief,  the  cases  we  have  cited  are  ex- 
amples.   Decree  affirmed. 


(212  U.  S.  289) 

PRISCILLA   BRADFORD,  Appt, 

▼. 

ROBERT  £.  MORRISON. 

Jttdoment  (§  777*)  —  Lien  —  UNPATEimD 
Lode  Mining  Claim  — "Real  Pbopeb- 

TT." 

1.  Unpatented  lode  mining  claims  are 
•real  property,"  and  as  such  are  subject  to 
the  lien  of  a  judgment  recovered  against 
fheir  owner  when  docketed  pursuant  to 
Ariz.  Laws  1891,  act  No.  60,  §  4,  making  a 
docketed  judgment  a  lien  upon  the  iudgment 
debtor's  real  property,  the  term  being  de- 
fined by  a  territorial  statute  in  force  when 
the  judgment  in  question  was  rendered  and 
docketed  as  coextensive  with  lands,  tene- 
nents,  and  hereditaments. 

[Bd.  Note.~For  other  cases,  see  Jlidgment, 
CmL  Dig.  8  1338;   Dec  Dig.  §  m* 

For  other  definitions,  see  Words  and  Phrases. 
VOL  7,  p.  6948.] 

JuDoicsNT  (S  TB3*)— Lien  — Determina- 
tion. 

2.  The  lien  of  a  judgment  upon  the  jiidg 
ment  debtor's  interest  in  an  unpatented  lode 
mining  claim  is  not  destroyed  by  a  subse- 
quent conveyance  of  his  interest  to  a  third 

[Bd.  Note.~For  other  cases,  see  Judgment, 
Gent  Dig.  9  1883;   Dec.  Dig.  8  793.*] 

[No.  60.] 

Argued    and    submitted   January    7,    1900. 
Decided  February  23,  1009. 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Arizona  to  review  a  de- 
cree which  affirmed  a  decree  of  the  District 
Court  of  Yavapai  County,  in  that  territory, 
feting  title  to  certain  lode  mining  claims. 
Affirmed. 

See  same  ease  below  (Ariz.)   86  Pac  6. 
e 

^  Statement  by  Mr.  Justice  Peckham: 
*  •  This  is  an  appeal  from  a  judgment  of  the 
rapreme  court  of  the  territory  of  Arizona, 
affirming  a  judgment  of  the  district  court 
of  Tavapai  county,  in  that  territory,  quiet- 
ing the  title  to  several  mining  claims  in- 
volved in  the  action. 

The  appellant  brought  the  action  for  such 
pnrpose  under  the  provision  of  a  statute 
permitting  it,  against  Morrison,  the  appel- 
lee, together  with  Elmer  R.  McDowell  and 


Thomas  D.  Bennett.  McDowell  and  Bennett 
made  default,  but  Morrison,  the  appellee,  as 
the  assignee  of  Bennett,  duly  filed  his 
amended  answer,  which  contained  a  special 
denial  that  the  appellant  was  the  owner  of 
the  property  described  in  her  complaint,  and 
he  then  set  up  that  he  was  the  assignee  of 
one  Thomas  D.  Bennett  of  a  certain  judg- 
ment, which  was  recovered  in  the  same  court 
in  which  this  proceeding  or  action  was 
brought,  which  judgment  was  for  the  sum 
of  $2,730.25,  and  was  against  the  two  in- 
dividuals, Tom  Taylor  and  E.  G.  Wager, 
which  was  docketed  December  30,  1899.  The 
case  was  submitted  to  the  trial  court  on  an 
agreed  statement  of  facts,  and  the  trial  re- 
sulted in  a  judgment  quieting  plaintiff's 
interest  in  the  undivided  three  fourths  of 
the  claim  as  against  the  defendants,  and 
quieting  appellee  Morrison's  title  as  against 
plaintiff  and  the  other  defendants  in  the  re- 
maining one  fourth  of  such  claim. 

An  appeal  taken  to  the  supreme  court  of 
the  territory  resulted  in  the  affirmance  of 
the  judgment,  and  the  plaintiff  then  took  an 
appeal  to  this  court  upon  a  statement  of 
facts  found  by  the  supreme  court. 

From  this  statement  of  facts  it  appears 
that  the  mining  claims  in  controversy  are 
unpatented  lode  claims.     The  judgment  in^ 
Bennett  v.  Wager  was  rendered  December  23,  g 
1899,* and  docketed  December  30,  1899.    On* 
December  23,  the  day  of  the  recovery  of  the 
judgment,  and  continuously  thereafter  until 
August  27,  1900,  the  actual  co-owners  and 
possessors  of  the  mining  claims  were  one 
D.  C.  Wood,  the  owner  of  a  one-half  inter- 
est, and  E.  0.  Wager  and  Reese  M.  Ling, 
each  a  one-quarter  interest.    It  is  in  regard 
to  Wager's  interest  in  the  claims  at  that 
time,  December  30,  1899,  that  the  controver- 
sy has  arisen. 

On  August  27,  1900,  Wood,  Wager,  and 
Ling,  by  mining  deed,  conveyed  their  inter- 
est in  the  claims  to  the  McCabe  Extension 
Mining  ft  Milling  Company,  a  corporation, 
and  contemporaneously  with  the  delivery  of 
that  deed  the  grantors  placed  the  corpora- 
tion in  the  actual  and  exclusive  possession  of 
the  claims.  The  corporation  and  its  assignee, 
the  plaintiff,  ever  since  that  time  have  been 
in  the  actual  and  exclusive  possession  of  the 
claims,  and  have  performed  each  and  every 
year  since  the  year  1900  to  the  date  of  the 
findings,  which  were  filed  January  23,  1907, 
annual  labor  in  excess  of  the  amount  of  $100 
per  annum  upon  each  of  said  claims,  and 
the  corporation  has,  during  its  possession 
of  the  claims,  expended  more  than  $40,000 
in  improvements  in  and  on  the  mines. 

Neither  Wager,  Wood,  nor  Ling  has  been 
in  possession  of  the  claims  since  August  27» 
1900,  when  they  conveyed  them  to  the  cor- 
poration. 


•For  other  cases  see  same  topic  Jk  |  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indezsa 
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The  appellant  claims  under  conveyance 
executed  pursuant  to  judicial  sales  made  un- 
der writs  issued  on  a  judgment  obtained 
against  the  corporation  subsequently  to  the 
eonveyance  made  to  it,  and  appellant  is  in 
the  present  actual  and  exclusive  possession 
of  the  claims.  Under  one  of  these  sales  a 
deed  was  executed  and  delivered  to  her  on 
October  26,  1904,  which,  it  is  said,  related 
back  to  November  6,  1902,  the  date  of  the 
filing  of  the  lien  of  the  judgment  against  the 
company.  On  November  29,  1904,  an  exe- 
cution was  issued  on  the  judgment  in  Ben- 
nett V.  Wager,  and  levied  upon  the  interest 
which  Wager  had  in  the  claim  at  the  time 
a  judgment  was  recovered  against  him  ( Decem- 
?ber  30,  1899),  and  the  sale  was  made«under 
that  levy,  December  22,  1904,  to  the  ap- 
pellee Morrison,  and  a  certificate  of  sale  was 
issued  to  him  for  that  interest. 

Mr.  E.  H.  Sanford  for  appellant. 
Mr.  Robert  E.  Morrison,  in  propria  per- 
^fOfia,  for  appellee. 

a 

•  'Mr.  Justice  Peckham,  after  making  the 
fore^ing  statement,  delivered  the  opinion 
of  the  court: 

The  appellant  asserts  that  no  lien  was 
created  aj^ainst  the  interest  of  E.  G.  Wager 
(the  jud;;ment  debtor)  in  the  unpatented 
claims  in  controversy  by  reason  of  the  dock- 
eting of  that  judgment  on  the  30th  of  De- 
cember, 1899.  She  also  asserts  that  there 
was  an  abandonment  in  fact  and  in  law  by 
Wager  of  his  interest  in  the  mining  claims, 
by  reason  of  the  making  and  delivery  of  the 
deed  by  himself  and  others,  dated  August 
27,  1900,  to  the  corporation  mentioned,  and 
by  contemporaneously  therewith  putting  the 
company  in  the  peaceful  and  exclusive  pos- 
session of  the  claims.  She  further  urges 
that  the  levy  made  under  the  execution 
of  November  27,  1904,  issued  upon  the  judg- 
ment in  Bennett  v.  Wager,  created  no  spe- 
cial lien  against  the  property  that  related 
back  to  the  docketing  of  the  judgment,  and 
that  the  sale  of  Wager's  interest  in  the 
mining  claims  under  that  execution  to  the 
appellee  vested  in  him  no  interest  or  title 
prior  or  paramount  to  the  interest,  posses- 
sion, and  title  of  the  appellant,  and  gener- 
ally the  appellant  asserts  that  the  judgment 
appealed  from  is  contrary  to  law,  in  that  an 
unpatented  mining  claim  is  not  the  subject 
of  a  judgment  lien,  and  if  it  were,  the  lien 
was  destroyed  by  the  judgment  debtor's 
abandonment  of  the  claim  on  August  27, 
1900. 

The  statute  under  which  the  question 
arises  is  act  No.  60  of  the  Session  Laws  of 
1891  of  the  territory  of  Arizona,  page  50, 
I  4,  which  reads  as  follows: 

''Every  such  judgment  when  so  docketed 


shall,  for  a  period  of  five  years  from  the 
date  of  the  rendition  thereof,  be  a  lien  on^ 
the  real  property  in  the  county  where  theg 
same  is  docketed,*except  the  homestead,  of* 
every  person  against  whom  such  judgment 
shall  be  rendered  and  docketed,  and  which 
he  may  have  at  any  time  thereafter  within 
said  period  of  five  years." 

Now,  at  the  time  of  the  docketing  of  this 
judgment  £.  G.  Wager,  the  judgment  debtor, 
was  the  owner  of  the  undivided  one-quarter 
interest,  of  record,  in  the  mining  claims 
named  in  the  complaint,  and  the  appellee 
contends  that  these  unpatented  mining 
claims  were  real  property  within  the  mean- 
ing of  the  above  statute,  for  the  purpose  of 
establishing  a  judgment  lien  thereon. 

The  character  of  the  possession  of  mining 
claims  and  the  title  imder  which  they  are 
held  has  been  frequently  adverted  to  in  the 
decisions  of  this  court,  as  well  as  in  the 
many  decisions  of  the  courts  of  what  may 
be  termed  "mining"  states  and  territories. 

By  §  2322  of  the  United  States  Revised 
Statutes  it  was  enacted  that  "the  locators 
of  all  mining  locations  heretofore  made  or 
which  shall  hereafter  be  made  on  any  min- 
eral vein,  lode,  or  lead,  situated  on  the  pub- 
lic domain,  their  heirs  and  assigns  .  .  • 
shall  have  the  exclusive  right,  possession, 
and  enjoyment  of  all  the  surface  included 
within  the  lines  of  their  location,  and  of  all 
veins,  lodes,  and  ledges  throughout  their  en- 
tire depth."  U.  S.  Comp.  Stat  1901,  p. 
1425. 

In  Forbes  ▼.  Gracey,  94  U.  S.  762,  767,  24 
L.  ed.  313,  314,  it  is  said  the  claims  of  this 
nature  "are  the  subject  of  bargain  and  sale, 
and  constitute  very  largely  the  wealth  of  the 
Pacific  Coast  states.  They  are  property  in 
the  fullest  sense  of  the  word,  and  their  own- 
ership, transfer,  and  use  are  governed  by 
a  well-defined  code  or  codes  of  law,  and  are 
recognized  by  the  states  and  Federal  gov- 
ernment. This  claim  may  be  sold,  trans- 
ferred, mortgaged,  and  inherited,  without  in- 
fringing the  title  of  the  United  States." 

In  Belk  v.  Meagher,  104  U.  S.  279,  26  L. 
ed.  735,  it  was  held  that  actual  possession 
of  the  claim  was  not  essential  to  the  validity 
of  the  title  obtained  by  a  valid  location, 
and,  until  such  location  was  terminated  by 
abandonment  or  forfeiture,  no  right  or  claim  ^ 
to  the  property  could  be  acquired  by  ang 
adverse  entry  thereon  with*  a  view  to  the^ 
relocation  thereof.    Mr.  Chief  Justice  Waits, 
in  delivering  the  opinion  of  the  court,  re- 
ferred to  the  language  used  in  Forbes  v. 
Gracey,  supra,  and  reaffirmed  the  same. 

In  Manuel  v.  Wulff,  162  U.  S.  606,  610,  38 
L.  ed.  532,  534,  14  Sup.  Ct.  Rep.  661,  Mr. 
Chief  Justice  Fuller,  in  delivering  the  opin- 
ion of  the  court,  again  repeated  the  language 
in  Forbes  ▼.  Gracey,  supra,  and  again  n- 
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affirmed  its  eorreetneit  (at  page  510.)  To 
the  same  effect  is  Elder  ▼.  Horseshoe  Min. 
&  Mill.  Co.  104  U.  S.  248,  48  L.  ed.  060,  24 
Sup.  Ct.  Rep.  643;  and  see  Elder  ▼.  Wood, 
208  U.  S.  226,  62  L.  ed.  464,  28  Sup.  Ct.  Rep. 
263. 

We  thus  find  that  the  title  of  a  locator 
to  a  mining  claim  is  not  only  property,  hut 
it  is  property  which,  in  addition  to  being 
sold,  transferred,  and  mortgaged,  is  also 
capable  of  being  inherited,  without  in  any 
manner  infringing  the  title  of  the  United 
States. 

The  legislature  of  Arizona,  by  a  statute 
which  was  in  force  in  December,  1899,  de- 
fined the  meaning  to  be  given  the  term  "real 
property"  in  the  construction  of  statutes,  as 
coextensive  with  lands,  tenements,  and  here- 
ditaments. This  statute  is  said  to  have  been 
repealed  September  1,  1901,  before  the  execu- 
tion was  issued  in  this  case,  and  was  re- 
enacted  March  5,  1907.  Sees.  Laws  1897, 
ehap.  10,  p.  8,  9  6. 

That  legislature,  also,  in  the  title  of  the 
Revised  Statutes  relating  to  conveyances, 
provided  that  "the  term  land,'  as  used  in 
this  title,  is  declared  to  mean  and  include 
mines  and  mining  claims;"  and  the  statute 
relating  to  fraud  and  fraudulent  convey- 
ances (Arizona  Statutes,  7  2708)  reads: 
^TThe  term  'real  estate,'  as  used  in  this  title, 
shall  be  deemed  to  include  mines  and  min- 
ing claims."  By  paragraph  2948  of  the  same 
statutes  it  is  enacted  that  "the  words  'real 
property,'  whenever  used  in  this  title,  is 
taken  to  include  mines."  The  statute  re- 
lates to  the  limitation  of  actions,  and  pro- 
vides for  the  remedies  which  may  be  en- 
forced in  mining  claims. 

It  is  not  contended  that  these  special 
statutes,  except  the  first,  thus  referred  to, 
relate  to  or  affect  judgment  liens  on  min- 
ting  property   as   real   property,   but   they 

•  show  the  general  intent  of  the  legislature 

•  to  include  claims  of  such  a  nature  in*speak- 
ing  of  real  estate  or  real  properly.  But  the 
statute  defining  the  meaning  of  the  term 
**real  property"  was  in  force  when  the 
Wager  judgment  was  obtained,  and  the 
statute  made  property  that  might  be  in- 
berited,  real  property,  upon  which  a  judg- 
ment would  be  a  lien.  Taking  the  decisions 
of  the  courts,  some  of  which  are  above  re- 
ferred to,  and  considering  the  general  na- 
ture and  meaning  of  the  legislation  of  the 
territory,  we  conclude  that  the  words  "real 
property"  covered  mining  claims.  The  lien 
of  the  judgment  therefore  existed  when  the 
eonveyance  by  Wager  was  made  in  August, 
1000,  and  that  conveyance  would  be  sub- 
ject to  that  lien. 

Of  course,  if  the  conditions  subsequent, 
at  the  doing  of  the  necessary  work,  were 


not  performed,  tha  titia  would  be  subject  to 
forfeiture. 

The  case  of  Black  ▼.  Elkhom  Min.  Co. 
163  U.  S.  445,  41  L.  ed.  221,  16  Sup.  Ct 
Rep.  1101,  has  been  referred  to  as  in  some 
way  inconsistent  with  the  decision  of  the 
court  below  in  this  case.  All  that  was  there 
decided  was  that  the  plaintiff,  widow  of 
the  locator,  was  not  entitled  to  dower  un- 
der the  statutes  of  Montana  on  that  sub- 
ject, with  reference  to  a  mining  claim  un- 
der the  statutes  of  the  United  States. 

This  oourt  held  that,  under  the  Federal 
statute,  no  right  was  granted  to  the  wife 
of  a  locator,  either  present  or  contingent; 
and  that  the  government,  being  the  owner 
of  the  land,  could  impose  its  own  terms 
upon  which  to  grant  any  right,  whether  of 
possession  or  of  purchase.  The  character  of 
the  interest  of  a  locator  in  a  mining  claim, 
as  held  in  the  cases  above  cited,  was  re- 
ferred to  and  was  not  questioned.  The  case 
turned  upon  the  peculiar  nature  of  the 
widow's  claim  for  dower  in  such  a  case, 
and  that  such  interest  did  not  attach  to 
mining  claims.  That,  as  the  government 
still  retained  the  title,  the  locator  did  not 
take  such  an  estate  in  the  claim  that  dower 
attached  to  it. 

The  judgment  under  which  the  appellee 
claims    having    become    a    lien    under    the 
Arizona    statute   upon   being   docketed    in 
December,  1899,  the  subsequent  conveyance  |, 
of  the  interest  of  the  judgment  debtor  to  a  g 
third  party  did  not  dear  the*property  from  • 
the  lien  of  the  judgment,  but  the  same  was 
in  force  at  the  time  of  the  issuing  of  the 
execution  upon  it  and  of  the  sale  under 
such  execution. 

The  judgment  of  the  Supreme  Court  of 
Arizona  was  right,  and  is  affirmed. 

"""""^        (212  U.  8.  297) 

HUGH  HARTEN,  Plff.   In  Err,, 

▼. 

ERNST  LOfFLER. 

CoiTBTS  (8  888*)— Fkdbbai.  Coxjbts— Erbob 

TO    COUBT   OF    AFFSALS    OF    DiSTBICT    OF 
COLUliBIA— AMOUIVT  IN   DISPUTE. 

1.  The  amount  in  dispute  in  a  suit  to  re- 
cover damages  for  the  refusal  of  the  vendor 
to  carry  out  a  contract  for  the  sale  of  real 
property  is  sufficient  to  give  the  Federal 
Supreme  Court  jurisdiction  of  a  writ  of 
error  to  the  court  of  appeals  of  the  District 
of  Columbia  to  review  a  judgment  in  favor 
of  plaintiff  for  $1,250,  where  the  defendant, 
in  his  set-off,  claims  an  unpaid  balance  of 
$11,750  of  the  purchase  price,  and  claims 
that  the  amount  of  the  judgment  against 
him  is  erroneous,  and  that  a  reversal  will 
permit  him  to  claim  before  the  jury  on  an- 
other trial  the  full  amount  of  his  set-off,  or, 
at  least,  the  balance  due  for  the  purchase 
price. 

[Ed.  Note.— For  other  eaaae,  see  Courts,  Dee. 
Dig.  9  388.*] 


•For  other  osms  see  seme  tople  *  I  ■uimB  la  Dee.  *  Am.  Digs.  1207  to  date,  *  Rep'r  IndezM 
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Evidence  (d  460*)  —  Parol  Evidenob  to 
Explain  Writing. 

2.  Parol  evidence  of  the  existing  cir- 
cumstances at  the  time  the  contract  for  the 
sale  of  real  property  was  made  is  admissible 
for  the  purpose  of  identifying  the  premises 
and  of  removing  the  ambiguity  created  by 
the  use  of  the  word  "about." 

[Bd.  Note.— For  other  cases,  see  Bvidenoe, 
Cent  Dig.  8  ai7;    Dec.  Dig.  I  460.*] 

Vendor  and  Purchaser  (§  351*)— Breach 
OF  Contkact  by  Vendor  —  Damages  — 
Breach  of  Contract  of  Saue. 

3.  The  difference  between  the  purchase 
price  and  the  market  value  at  the  time  of 
executing  a  contract  for  the  sale  of  real 
property  is  the  measure  of  damages  in  an 
action  by  the  vendee  against  the  vendor, 
founded  on  the  latter's  refusal  to  perform. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  1060;    Dec  Dig.  9  351.*] 

Vendor  and  Purchaser  (§  351*)— Breach 
OF  Contract  by  Vendor— Damages. 
4.  Evidence  of  the  value  of  the  benefit  of 
a  liquor  license  and  of  the  business  and  good 
will  embraced  in  a  contract  for  the  sale  of 
real  property  is  admissible  on  the  question 
of  damages  in  an  action  by  the  vendee 
against  nie  vendor,  founded  on  the  latter's 
refusal  to  perform. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  U  1047,  1019;    Dec.  Dig.  9 

BviDENOE  (§  547*)— Opinion  as  to  Values 
— AssuMiNQ  Facts  Not  in  Evidence. 
6.  A  witness  cannot  testify  as  to  values 

in  answer  to  a  question  which  assumes  as  a 

fact  what  there  is  no  evidence  to  support. 
[Ed.    Note.— For    other    cases,    see    Bvldence, 

Cent.  Dig.  I  2S64;    Dec.  Dig.  |  647.*] 

[No.  91.1 

Argued  and   submitted  January  20,   1909. 
Decided  February  23,  1909. 


IN  ERROR  to  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  a 
judgment  which  affirmed  a  judgment  of  the 
Supreme  Court  of  the  District  in  favor  of 
plaintiff  in  an  action  by  the  vendee  in  a 
contract  for  the  sale  of  real  property  to  re- 
cover damages  from  the  vendor  for  the 
latter's  refusal  to  perform.  Affirmed. 
See  same  case  below,  29  App.  D.  C.  490. 

Statement  by  Mr.  Justice  Feokham: 
The  defendant  in  error,  hereafter  called 
the  plaintiff,  commenced  this  action  against 
Qothe  plaintiff  in  error,  hereafter  called  the 
^  defendant,  in  the  supreme  court  of  the  Dis- 
•  trict  of  •Columbia  to  recover  damages  for 
the    refusal   of   the   defendant   to    perform 
a  written  agreement  made  between  the  plain- 
tiff  and    the   defendant   and   his   wife,   by 
which  the  defendant  agreed  to  convey  cer- 
tain   premises    on    Brightwood    avenue,    or 
Seventh  street,  in  the  District  of  Columbia, 
to  the  plaintiff  for  the  sum  of  $12,000. 

The  defendant  denied  the  alleged  agree- 
ment, and  also  pleaded  a  set-off  to  recover 
$20,000  damages  against  the  plaintiff  for 


the  plaintiff's  own  failure  to  perform  the 
agreement  set  up  by  defendant. 

The  plaintiff  replied,  denying  the  defend- 
ant's averments  as  to  set-off,  and  the  latter 
joined  issue  on  plaintiff's  replication. 

A  trial  was  had  before  a  jury,  and  ter- 
minated in  a  verdict  for  the  plaintiff  for 
.$1,250,  with  interest  on  $250  from  April 
27,  1905,  upon  which  judgment  was  entered. 
Upon  appeal  to  the  court  of  appeals  of 
the  District,  that  court  affirmed  the  judg- 
ment (29  App.  D.  C.  490),  and  the  defend- 
ant sued  out  a  writ  of  error  from  this 
court. 

The  material  facts  in  the  case  are  as  fol- 
lows: 

The  defendant,  on  the  27th  of  April,  1905, 
was  the  owner  of  a  lot  or  parcel  of  land 
on  Brightwood  avenue,  or  Seventh  street, 
a  half  mile  north  of  Brightwood  in  the 
District  of  Columbia.  On  the  date  named 
the  parties  entered  into  an  agreement,  and 
the  defendant  and  his  wife  signed  the  same, 
as  follows: 

"For  and  in  consideration  of  the  sum  of 
twelve  thousand  dollars,  two  hundred  and 
fifty  dollars  whereof  is  hereby  acknowledged, 
I  hereby  agree  to  sell  to  Ernest  LOffler  the 
property,  good  will,  license,  and  fixtures, 
located  on  Brightwood  avenue  near  Battle 
Ground  Cemetery,  fronting  on  Brightwood 
avenue  about  sixty  feet,  with  a  depth  of 
about  two  hundred  feet,  title  and  transfer 
of  license  guaranteed  or  deposit  refunded. 
I  agree  to  use  my  best  efforts  to  secure  the 
signers  for  the  transfer  of  said  license,  and 
to  give  said  L5ffler  a  clear  title  to  all  of 
above  property."  ^ 

To  understand  more  readily  the  applica-g 
bility  of  the  evidence*  a  diagram  showing* 
the  shape  of  the  lot  and  the  location  of  the 
building  is  given  below.  [See  opposite  page.] 
The  principal  questions  on  the  trial  arose 
in  regard  to  the  admission  and  exclusion  of 
certain  evidence  by  parol  and  upon  excep- 
tions taken  to  the  charge. 

The  opinion  of  the  court  of  appeals  waao 
delivered  by* the  late  Mr.  Justice  McComaa,? 
wlio  made  a  synopsis  of  the  facts  and  evi- 
dence, which  is  herewith  inserted: 

"The  appellant  owned  a  parcel  of  land  on 
Brightwood  avenue,  or  Seventh  street  road, 
a  half  mile  north  of  Brightwood,  in  this 
District.  lie  there  kept  a  saloon  and  coun- 
try tavern  in  a  building  erected  on  a  lot 
triangular  in  shape,  fronting  85  feet  on 
Seventh  street  road.  As  appears  in  the  dia- 
gram the  front  line  and  the  south  line  of 
the  triangle  formed  a  rectangle,  and  the 
south  line  was  224  feet  long.  The  hypothe- 
nuse,  or  north  line,  was  239 V^  feet  long. 
The  improvements  fronted  on  the  Seventh 
street  road  and  comprised  a  frame  building 
standing  51^/^  feet  along  the  road.  At  the 
northeast  corner  was  a  small  lot  of  ground 
with  a  front  of  13  ly^  feet,  the  house  line 
running  back  at  right  angles  nearly  joined 
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the  north  line,  making  this  lot  a  triangle. 
On  the  south  side  was  a  driveway  ahout  20 
feet  wide.  At  the  south  end  of  the  building 
was  a  barroom,  and  adjoining  it  on  the 
north  was  a  serving  room  for  guests.  A 
hallway  came  next  on  the  north,  and  on 
the  north  side  of  the  hall  was  a  store  room 
for  liquors,  above  which,  on  the  second  story, 
was  a  ball  room.  The  remaining  upper 
rooms  of  the  house  were  used  as  living 
rooms  for  the  family  of  the  appellant.  Back 
of  the  store  room  on  the  ground  floor  on 
the  north  line  of  the  premises  was  a  kitchen, 
and  in  the  rear  of  that,  on  the  same  north 
line,  was  a  billiard  room  for  guests.  In 
the  rear  of  these  structures,  and  all  adjoin- 
ing the  north  line,  were  various  stables, 
■beds,  and  outhouses.    .     .     . 

"Beginning  at  the  south  line  of  this  par- 
cel of  land,  if  one  measured  60  feet  north- 
ward on  the  front  line,  the  end  of  the  60- 
foot  line  was  at  a  point  in  the  hall  door- 
way near  the  middle  thereof,  and  only  the 
south  40  feet  of  the  building  would  be  in- 
cluded within  the  60  feet,  while  liy^  feet  of 
29  S.  C— 23. 


the  north  end  of  the  building  and  a  small 
triangular  lot  before  described  would  be 
excluded.  All  the  premises  were  occupied  h 
and  used  in  their  entirety  by  the  appellant.  S 
•  "From  the  record,  it  appears  the  appel-* 
lant  told  Charles  D.  Hood,  a  liquor  dealer, 
that  he  wished  to  sell  his  property  and 
business  for  $12,000;  that  he  wished  to  get 
out  of  the  neighborhood  because  he  could 
not  do  business  there,  and  the  protests  made 
it  difficult  to  renew  his  license.  Hood  com- 
municated this  information  to  the  appellee, 
who  sent  his  agent  to  purchase  the  prop- 
erty. This  man  introduced  himself  as  a 
real  estate  agent  to  the  appellant  and  asked 
him  what  he  wanted  for  the  place,  and  the 
appellant  said  he  would  take  $12,000  for 
the  property,  fixtures,  and  everything  ex- 
cepting pool  tables  and  stock.  Later  this 
agent  called  with  the  appellee,  who  came  as 
a  prospective  purchaser,  and  the  appellant, 
with  knowledge  of  that,  conducted  the  appel- 
lee over  the  premises,  showing  him  over  the 
whole  building,  upstairs  and  downstairs  and 
into  the  kitchen  and  billiard  room. 

"Several  days  later,  on  April  27,  1905, 
after  the  appellee  had  sold  his  saloon  in 
Georgetown,  he  notified  the  appellant  that 
he  would  visit  him  to  'make  the  deal;'  and 
the  two  parties  and  this  agent  met  on  the 
premises  the  same  afternoon.  The  price 
asked  by  the  appellant  was  finally  agreed 
to,  and  it  was  agreed  that  Mr.  Richard,  a 
wholesale  liquor  dealer,  a  friend  of  both 
parties,  who  had  helped  the  appellee  to  sell 
his  saloon,  and  had  driven  out  with  him, 
should  write  the  agreement. 

"During  these  negotiations,  the  appellant 
did  not  suggest  that  he  did  not  intend  to 
sell  the  whole  premises,  or  that  he  intended 
to  reserve  any  portion,  but  said  that  the 
stock  of  liquors  and  the  pool  or  billiard 
tables  were  not  included  in  the  sale.    Rich- 
ard wrote  the  following  paper,  which  was 
signed  by  the  appellant  and  his  wife. 
[It  is  the  agreement  above  set  forth.] 
"Richard  testified  when  he  had  written  as 
far    as    'license    and    fixtures    located    on 
Brightwood  avenue  near  Battle  Ground  Cem- 
etery,' he  turned  and  asked,  'What  is  the  size 
of  this  place  f  and  there  followed  a  discus- 
sion between  the  two  L($fflers,  Harten,  and 
himself.    One  of  the  party  suggested  it  was  ^ 
about  60  feet,  and  Harten   said,  'That  is^ 
about  right,' and  Richard  so Vrote  it.   Noth-* 
ing  was  said  by  Harten  or  by  L^ffler  to  in- 
dicate that  only  a  portion  of  the  premises 
was  to  be  sold,  and  it  was  understood  that 
the  whole  of  the  premises  was  covered  by 
the  description. 

"The  appellee  testified  that  in  this  dis- 
cussion the  appellant  stated  that  the  lot 
had  about  60  feet  front  and  about  200  feet 
in  depth;  that  when  Richard  was  writing 
the    contract   'he   asked   Mr.    Harten    how 
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much  ground  was  in  this  place.  We  all 
irere  guessing,  and  Mr.  Harten  said,  "Put 
it  down  about  60  feet  front,  and  about  200 
feet  deep;"  and  Mr.  Richard  said,  "All 
/ight,  we  will  put  it  down  that  way."  *  That 
when  the  paper  had  been  prepared,  Harten 
called  to  Mrs.  Harten  and  said  to  her,  'I 
want  you  to  sign  this  contract,  I  sold  the 
place.'  Before  the  contract  was  prepared, 
and  while  they  were  discussing  the  price, 
the  appellant  said  to  the  appellee,  'I  will 
■ell  everything  here.* 

"Andrew  LGffler,  the  agent,  testified  that 
Vhen  we  came  down  to  describe  the  place, 
Harten  told  him  it  was  described  in  the  li- 
cense. Harten  brought  the  license.  The  de- 
scription in  the  license  is  "opposite  'Battle 
Ground  Cemetery.'"  Richard  put  that 
down  and  said  we  should  describe  the  prop- 
erty a  little  plainer;  he  said,  "What  is  the 
square  number  or  what  is  the  number  of  the 
lot!"  Harten  said,  "There  is  no  number  to 
the  lot;"  he  did  not  know  the  number  of 
the  square,  so  he  said,  "We  had  better  put 
down  the  number  of  feet  you  have  here." 
Somebody  asked  me  what  my  idea  was,  and 
I  said  about  60  feet;  I  looked  out  of  the 
window  to  size  it  up;  Mr.  L5ffler  made  a 
guess,  and  we  all  made  a  guess.  Harten 
said,  "Put  it  down  about  60  feet;"  we  esti- 
mated about  60  feet  front  and  about  200 
feet  deep.' 

"Peter  J.  May  testified  that  he  met  the 
appellee  and  his  wife  at  Harten's  place  on 
the  day  after  the  sale,  and  Harten  stated 
that  Loffler  had  bought  him  out;  that  he 
had  sold  the  whole  place,— everything, — 
ground  and  all,  and  was  going  out  of  busi- 
ness; and  this  witness  and  Mrs.  Ldfflerwere 
CQ  shown  through  the  house  by  Harten,  who 
§then  described  how  she  was  going  to  fix  up 
*  the  •house,  and  Harten  conducted  them  into 
many  rooms,  including  the  liquor  store  room 
and  the  ball  room  above  it.  Later,  the  ap- 
pellee asked  the  appellant  to  indorse  the 
license  paper  and  sign  the  application  for 
its  transfer.  The  appellee  or  his  agent  or 
attorney  frequently  repeated  this  request. 
Harten  always  refused  to  sign,  at  one  time 
saying  he  did  not  want  family  trouble. 
FinaIl3^  when  urged  by  the  appellee  and 
his  attorney,  and  being  charged  with  at- 
tempting to  back  out  of  his  agreement,  the 
appellant  replied,  'I  won't  sign  a  damn 
thing.' 

"Subsequently  the  appellee  tendered  to 
the  appellant  the  purchase  money  and  a 
deed  of  the  premises,  and,  without  reading 
it,  the  appellant  refused  to  sign,  and  imme- 
diately after  offered  to  the  agent,  LOffler, 
$100  'to  get  me  out  of  this.' " 


Mr.  liorenio  A.  Bailey  for  plaintiff  in 
error. 

Mr.  Leon  Tobrtner  for  defendant  in  er- 
ror. 

Mr.  Justice  Peckham,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  defendant  in  error  objects  that  this 
court  is  without  jurisdiction  on  the  ground 
of  the  amount  in  controversy  not  being  suf- 
ficient. Taking  the  pleadings,  the  evidence 
given,  and  the  verdict  of  the  jury,  it  would 
seem  that  the  amount  in  dispute  is  suffi- 
cient to  give  this  court  jurisdiction.  In 
his  set-off  the  defendant  claims  the  unpaid 
balance  of  the  purchase  price  for  the  prop- 
erty agreed  upon,  which  unpaid  balance 
amounted  to  $11,750,  and  he  claims  that 
sum  now,  and  he  also  claims  that  the 
amount  of  the  judgment  against  him  of 
$1,250  is  erroneous,  and  that  a  reversal  of 
this  judgment  will  permit  him  to  claim  be- 
fore a  jury,  on  another  trial,  the  full 
amount  of  his  set-off,  or  at  least  the  bal- 
ance due  for  the  purchase  price.  We  think 
the  court  had  jurisdiction.  Block  v.  Dar- 
ling, 140  U.  S.  234,  35  L.  ed.  476,  11  Sup. 
Ct.  Rep.  832 ;  Buckstaff  v.  Russell  &  Co.  161 
U.  S.  626,  38  L.  ed.  292,  14  Sup.  Ct.  Rep.^ 
448.  § 

•  The  objection  made  by  the  defendant  to* 
the  oral  evidence  goes  to  its  being  contra- 
dictory to  or  inconsistent  with  the  written 
agreement.  The  defendant  maintains  that 
the  admission  of  such  evidence  was  contrary 
to  the  rule  on  that  subject.  We  agree  with 
the  court  of  appeals  that  the  evidence  was 
properly  admitted.  The  tendency  and  pur- 
pose of  the  whole  evidence  were  simply  to 
show  the  circumstances  existing  at  the  time 
when  the  contract  in  question  was  executed, 
and  to  identify  the  premises,  and  to  give 
point  and  meaning  to  the  word  "about,"  as 
contained  in  the  contract.  "About"  is  a 
relative  and  frequently  ambiguous  term, 
and  its  precise  meaning  is  affected  by  cir- 
cumstances existing  when  the  word  is  used 
in  a  contract,  and  known  to  and  recognized 
by  the  parties.  The  evidence  was  not  in- 
consistent with,  nor  did  it  contradict,  the 
written  contract;  but,  when  a  diagram  of 
the  premises  is  shown,  it  plainly  appears 
that  the  word  "about,"  with  reference  to 
the  width  of  the  premises  on  Brightwood 
avenue,  left  an  ambiguity  in  the  contract 
which  it  was  perfectly  proper  to  explain 
by  oral  evidence.  The  oral  evidence  identi- 
fied the  premises  and  gave  point  and  oer- 
tainty  to  the  meaning  of  the  word.  In  Low- 
ber  V.  Bangs,  2  Wall.  728,  787,  17  L.  ed. 
768,  769,  it  was  said  that  contracts,  where 
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their  meaning  is  not  clear,  are  to  be  eon- 
•tmed  in  the  light  of  the  circumstances 
surrounding  the  parties  when  they  were 
made,  and  the  practical  interpretation  which 
they,  by  their  conduct,  have  given  to  the 
provisions  in  controversy.  Taking  these  ex- 
isting circumstances  and  that  interpreta- 
tion into  consideration,  it  is  seen  that  the 
identification  of  the  premises  is  made  clear 
by  the  oral  evidence,  and  it  is  also  plain 
that  the  word  "about"  must  extend  the  60 
feet  limit  to  the  north  end  of  the  premises. 
It  never  could  have  been  the  idea  of  either 
party  that  the  building  should  be  cut  in 
two,  and  certainly  no  language  was  used 
which  set  forth  such  unusual  meaning. 
Cases  are  almost  innumerable  upon  the  sub- 
ject of  oral  evidence  in  connection  with 
written  instruments,  but  we  are  satisfied 
^  the  rule  was  not  infringed  by  the  introdue- 
o  tion  of  such  evidence  in  this  case.  The  opin- 
•  ion  of  the  court  of* appeals  is  satisfactory, 
and  nothing  more  need  be  added  upon  the 
subject. 

Fault  is  found  with  the  admission  of  evi- 
dence in  regard  to  the  measure  of  damages. 
The  rule  was  correctly  stated  by  the  trial 
court  to  be  the  difference  between  the  pur- 
chase price  and  the  market  value  at  the 
time  of  the  contract  of  sale.  In  the  opinion 
of  the  court  of  appeals  it  was  stated  that,  as 
the  contract  of  purchase  intended  not  only 
the  real  estate,  but  also  the  benefit  of  the 
license,  the  business,  and  the  good  will,  it 
was  proper  to  give  evidence  of  the  value  of 
each  of  them,  and  this  was  the  purpose  of 
certain  evidence,  which  was  properly  ad- 
mitted. 

The  exclusion  of  the  evidence  of  the  wit- 
ness Montague,  when  called  by  the  defendant 
with  reference  to  the  value  of  the  property, 
was  not  error,  because  there  was  absolutely 
no  evidence  whatever  to  support  the  hypoth- 
esis stated  in  the  question.  The  question 
assumed  as  a  fact  that  the  business  amount- 
ed to  $150  or  $200  a  week,  and  that  the 
realty  was  worth  only  $4,000  with  the  im- 
provements, the  land  and  buildings  on  it, 
and  then  the  question  was  put,  "What  would 
be  a  fair  price  to  pay  for  that  land  with  the 
improvements  and  fixtures,  and  the  liquor 
license  and  good  will  of  the  business,  but 
not  including  any  of  the  stock  in  trade  t" 
The  question  assumed  the  value  of  the  great- 
er porton  of  the  property  sold. 

We  have  carefully  looked  through  the 
record,  and  find  that  the  other  exceptions 
taken  by  the  plaintiff  in  error  upon  the 
trial  are  plainly  unimportant  and  immate- 
rial. 
The  judgment  must  be  affirmed. 


CO.  V.  NICOMEN  BOOM  CO.  805 

(218  n.  8.  406) 
NORTH  SHORE  BOOM  k  DRIVING  COM- 
PANY, Plff.  in  Err., 

V. 

NICOMEN  BOOM  COMPANY. 

CoxTBTS  (§  394*)~Fedbbal  Cottbts— Bbbob 
TO  State  Coubt  —  Federal  Questioit  — 
Right  to  Constbuct  Loo  Boom  in 
Stbeam. 

Whether  or  not  the  construction  of  a  log 
boom  in  a  navigable  stream  lying  entirely 
within  the  state  is  authorized  by  the  state 
statutes  is  not  a  Federal  question  which 
will  sustain  a  writ  of  error  from  the  Su- 
preme Court  of  the  United  States  to  a  state 
court 

[BSd.  Note.— For  other  cases,  urn  Oonrts*  Gent 
Dig.  8  1064;   Dec.  Dig.  S  894.*] 


[No.  107.] 

Argued    January    29,    February    1,    1909. 
Decided  February  23,  1909. 

IN  ERROR  to  the  Supreme  Court  of  tha 
State  of  Washington  to  review  a  Judg- 
ment which,  reversing  a  judgment  of  the 
Superior  Court  of  Pacific  County,  in  that 
state,  in  an  action  to  enjoin  the  construc- 
tion of  a  log  boom  in  a  navigable  stream, 
remanded  the  cause  with  directions  to  grant 
the  injunction.  Dismissed  for  want  of  ju- 
risdiction. 

See  same  case  below,  40  Wash.  316,  82 
Pac.  412. 

Statement  by  Mr.  Justice  Peckham: 

The  Nicomen  Boom  Company,  hereinafter 
called  the  plaintiff,  commenced  an  action 
against  the  North  Shore  Boom  &  Driving 
Company,  hereinafter  called  the  defendant, 
in  the  superior  court  of  the  state  of  Wash- 
ington,  Pacific  county,  to  enjoin  the  de- 
fendant from  building  a  boom  in  the  North 
river  (a  river  wholly  within  the  boundary 
of  the  state  of  Washington),  within  the  lo- 
cality designated  in  the  plaintiff's  plat  and 
survey  for  its  boom. 

The  action  was  founded  upon  the  allega- 
tions that  the  plaintiff  was  the  first  to  file 
its  plat,  and  that  it  commenced  to  build  its 
boom  under  the  statutes  of  the  state  ofo 
Washington,  and* that  the  defendant  was? 
threatening  to  build  its  boom  within  the 
locality  marked  out  and  designated  by  the 
plaintiff  in  its  plat  or  survey  filed  with 
the  secretary  of  state,  although  its  boom 
had  not  actually  been  completed  the  whole 
distance  indicated  in  such  plat  or  survey. 

The  defendant  denied  the  various  allega- 
tions of  the  plaintiff,  and  the  parties  went 
to  trial,  which  resulted  in  a  judgment  for 
the  defendant,  dismissing  the  plaintiff's 
complaint.  The  plaintiff  appealed  to  the 
supreme  court  of  the  state,  where  the  judg- 
ment was  reversed  and  the  cause  remanded 
to  the  superior  court,  with  directions  to  en- 
ter judgment  enjoining  the  defendant  from 


*Toir  other  esses  see  uune  topic  ft  |  inncaaa  in  Dec.  it  Am.  Digs.  1907  to  date,  Jk  Rep'r  Indexes 
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building  the  boom  witbin  the  location 
marked  on  the  plat  or  survey  for  the  plain- 
tiff's boom.  See  the  opinion  of  the  state 
court,  40  Wash.  315,  82  Pac.  412,  showing 
plainly  and  in  full  the  grounds  of  the  de- 
cision. 

The  defendant  has  sued  out  a  writ  of  er- 
ror from  this  court  and  brings  the  judgment 
here  for  review. 

Messrs.  Charles  E.  Miller,  John  M. 
Tlinrston,  W.  H.  Abel,  James  B.  Howe, 
and  Samuel  H.  Piles  for  plaintiff  in  error. 

Messrs.  James  G.  Wilson,  W.  W.  Cot- 
ton, and  Welsh  k  Welsh  for  defendant  in 
J  error. 

4 

*  •  Mr.  Justice  Peckham,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

This  is  a  contest  between  two  boom  com- 
panies incorporated  under  the  laws  of  the 
state  of  Washington,  authorizing  the  or- 
ganization of  corporations  of  this  kind. 

In  April,  1900,  the  plaintiff,  after  its  or- 
ganization, filed  in  the  office  of  the  secretary 
of  state  of  Washington  its  plat  or  survey, 
showing  so  much  of  the  shore  lines  and 
waters  of  the  North  river  and  lands  con- 
tiguous thereto  as  it  proposed  to  appropri- 
ate under  the  laws  of  the  state.  Before 
beginning  its  boom  it  submitted  to  the 
Secretary  of  War  of  the  United  States  the 
plan  of  its  proposed  improvement  and  a 
plat  of  the  territory  to  be  occupied  thereby, 
and  was  granted  permission  by  the  War  De- 
partment to  construct  a  boom  within  the 
limits  of  the  river  covered  by  the  plat.  The 
plaintiff  proceeded  to  erect  its  boom  along 
the  left  side  of  the  river,  but  stopped  short 
of  the  upper  end  of  the  territory  covered 
by  its  plat  of  location.  The  boom  was  sub- 
stantially constructed  at  a  cost  of  about 
$16,000,  and  has  been  operated  from  the 
time  of  its  erection  as  originally  construct- 
ed; and  plaintiff  has  always  expected  to  ex- 
tend the  boom  within  the  limits  of  the 
plat  of  location  as  the  demands  of  business 
might  require.  Some  days  before  the  com- 
mencement of  the  actual  work  of  extending 
the  plaintiff's  boom,  the  defendant  com- 
^menced  to  construct  its  boom  within  the 
■4  limits  of  the  original  plat  of  the  plaintiff. 
*  The  defendant  was  organized  in  1903,  and 
filed  its  plat  and  survey  in  the  office  of  the 
secretary  of  state  of  the  state  of  Washing- 
ton, and  it  alleges  that,  before  commencing 
to  construct  its  boom,  it  secured  from  the 
.War  Department  of  the  United  States  per- 
j  mission  to  construct  the  boom  within  its 
location.  The  boom  of  the  defendant,  if 
constructed  according  to  its  plans,  would 
cause  logs  coming  down  the  river,  intended 
to  reach  the  plaintiff's  boom,  to  enter  the 


main  boom  of  the  defendant.  The  booms,  as 
proposed  by  the  plaintiff  and  defendant, 
cannot  both  be  constructed.  If  the  boom  of 
the  plaintiff  should  be  extended  up  the  river, 
within  the  limits  of  its  plat  and  survey, 
the  passage  between  its  line  of  dolphins 
and  the  dolphins  of  the  defendant  on  the 
other  side  of  the  stream  would  be  so  narrow 
as  to  block  navigation.  Moreover,  it  would 
be  impracticable  to  operate  both  booms  un- 
der such  circumstances.  If  the  defendant 
is  permitted  to  operate  its  boom  as  in- 
tended, the  boom  of  the  plaintiff  will  re- 
ceive only  such  timber  from  up  the  river 
as  may  escape  from  the  boom  of  the  defend- 
ant, and  such  as  may  be  transmitted  through 
that  boom  to  the  plaintiff.  These  facts  are 
practically  undisputed  and  are  found  in 
the  record  and  findings  of  the  court. 

The  Federal  government  has  taken  no 
part  in  the  dispute  between  the  two  corpo- 
rations. The  laws  of  the  state  provide  for 
proceedings  to  build  booms,  and  the  defend- 
ant contends  that  it  complied  with  those 
statutes,  and  had  also  obtained  from  the 
chief  clerk  of  the  War  Department  a  writ- 
ten statement,  dated  March  23,  1903,  stat- 
ing that  the  War  Department  would  not 
interpose  any  objection  to  the  construction 
and  maintenance  of  the  boom  in  the  manner 
proposed  by  the  defendant,  so  long  as  it 
did  not  unreasonably  interfere  with  naviga- 
tion. 

Several  laws  have  been  passed  by  Con- 
gress, contained  in  the  river  and  harbor  ap- 
propriation acts,  prohibiting  obstructions  in 
the  waters  of  the  United  States,  and  also 
providing  for  getting   the   consent   of   the 
government,  through  the  Secretary  of  War,  ^^ 
to  tbe  building  of  booms,  bridges,  etc.     See  ^ 
*act  of  1890,  26  Stat,  at  L.  454,  chap.  907,  • 
§§   7,  10.     Also  act  of  March  3,   1899,  30 
Stat,   at  L.    1161,   chap.  425,   §   10,   U.  S. 
Comp.  Stat.  1901,  p.  8541. 

The  state  court  did  not  find  it  necessary 
to  decide  the  question  whether  the  defendant 
had  complied  with  the  Federal  statute  in 
regard  to  the  building  of  its  boom,  but  held 
that  it  had  not  complied  with  the  statutes 
of  the  state  of  Washington  in  regard  to  the 
building  of  such  proposed  boom,  and  it  there- 
fore had  no  right  to  build  it,  and  it  en- 
joined the  defendant  from  so  doing,  and  di- 
rected judgment  to  be  entered  to  that  ef- 
fect. 

Before  discussing  the  merits  of  the  case, 
the  defendant  in  error  made  a  motion  to 
dismiss  the  writ  of  error  for  the  want  of 
jurisdiction,  there  being,  as  it  asserts,  no 
Federal  question  reviewable  under  §  709  of 
the  Revised  Statutes  (U.  S.  Comp.  Stat. 
1901,  p.  575). 

The  river  in  question  is  a  navigable 
stream,  entirely  within  the  state  of  Wash- 
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Ington,  ondt  In  the  absence  of  any  statute 
by  Congress,  a  state  has  plenary  power  in 
regard  to  such  waters.  Obstructions  in 
those  waters  may  be  offenses  against  the 
laws  of  the  state,  but  constitute  no  offense 
against  the  United  States  in  the  absence  of 
a  statute.  Willamette  Iron  Bridge  Co.  v. 
Hatch,  125  U.  S.  1,  31  L.  ed.  629,  8  Sup.  Ct. 
Rep.  811.  The  question  whether  the  acts 
complained  of,  such  as  obstructions,  etc.,  in 
the  river,  are  lawful  or  unlawful  under  the 
state  law,  is,  as  was  said  in  the  above  cited 
case  (page  9),  a  state  question,  not  a  Fed- 
eral one.  Where  there  is  a  Federal  law 
which  it  is  claimed  also  applies  to  the  sub- 
ject and  requires  the  consent  of  the  Federal 
government,  then  there  is  a  concurrent  or 
joint  jurisdictioii  of  the  state  and  national 
governments  over  the  erection  of  a  struc- 
ture which  obstructs  navigation.  Cummings 
V.  Chicago,  188  U.  S.  410,  47  L.  ed.  525,  23 
Sup.  Ct.  Rep.  472;  Montgomery  v.  Port- 
land, 190  U.  S.  89,  47  L.  ed.  965,  23  Sup. 
Ct  Rep.  735. 

It  is  contended,  however,  on  the  part  of 
the  counsel  for  the  defendant,  that  whether 
the  assent  of  the  state  has  been  given  to 
the  erection  of  the  structure  is,  in  and  of 
itself,  a  Federal  question,  and  he  cites  Unit- 
ed States  ▼.  Bellingham  Bay  Boom  Co.  176 
U.  6.  211,  218,  44  L.  ed.  437,  442,  20  Sup. 
Ct.  Rep.  343,  as  authority  for  the  proposi- 
tion. That  case  was  commenced  in  the  cir- 
^enit  court  of  the  United  States  for  the 
J  state  of  Washington,  northern  division,  and 
•  was*  brought  by  the  United  States  under 
the  direction  of  the  Attorney  General,  pur- 
suant to  the  provisions  of  §  10  of  the  river 
and  harbor  bill  of  1890  (26  Stat,  at  L.  su- 
pra). It  was  brought  to  enforce  the  right 
of  the  government  to  prevent  the  erection 
of  a  structure  that  obstructed  the  navigation 
of  the  river.  It  was  held  in  that  case  that 
the  words  in  the  10th  section,  ''not  affirma- 
tively authorized  by  law,"  referred  to  the 
state  as  well  as  to  the  Federal  law,  and 
that  the  question  then  arose  as  to  whether 
the  structure  was  permitted  by  that  [state] 
law,  and  as  the  law  of  Congress  provided 
that  it  might  be  permitted  if  affirmatively 
authorized  by  a  state  law,  the  question 
whether  it  was  so  authorized  became,  in 
affect,  a  question  whether  the  Federal  law 
did  or  did  not  permit  it.  If  it  were  au- 
thorized by  the  state  law,  then  the  Federal 
law  provided  that  it  might  continue;  and 
whether  it  was  or  not  became  a  Federal 
question. 

This  is  not  such  a  case,  and  it  is  not 
brought  by  the  government  under  the  sec- 
tion above  mentioned,  but  the  suit  concerns 
private  parties  only,  and  the  statute  does 
not,  in  the  section  applicable,  refer  to  any 
state  law,  as  in  the  case  cited.  Section  7, 
river  and  harbor  act  of  1890,  26  Stat  at  L. 


454,  chapter  907.  And  §  10  of  chapter  425 
of  the  Laws  of  1800,  30  Stat  at  L.  1151, 
supra,  alters  the  10th  section  of  the  statute 
of  1890  by  providing  "that  the  creation  of 
any  obstruction  not  affirmatively  authorized 
by  Congress  to  the  navigable  capacity  of 
any  of  the  waters  of  the  United  States  is 
hereby  prohibited."  It  leaves  out  the  words 
"not  4iffirmatively  authorized  by  law,"  and 
substitutes  "not  affirmatively  authorized  by 
Cungiess."  There  is,  therefore,  no  refer- 
ence to  state  action  or  state  law.  Obstruc- 
tion not  affirmatively  authorized  by  Con- 
gress is  prohibited,  but  the  case  of  the  state 
assent  remains  with  the  state  for  its  sole 
adjudication. 

The  construction  of  the  boom  of  defend- 
ant in  this  case,  the  state  court  has  de- 
cided, was  not  authorized  by  the  state. 
Whether  it  was  or  not  is  not  a  Federal  ques- 
tion. The  writ  of  error  is  therefore  dis- 
missed. 


(212  U.  S.  414) 

RAILROAD    COMMISSION    OF    LOUISI- 
ANA, Appt, 

V. 

CUMBERLAND    TELEPHONE    k    TELE- 
GRAPH  COMPANY. 

TeLEOSAPHS    AlTD    TELEPHONES    tf    83*)— 

Hequlation  of  Chaboes  —  Evidbnob — 
P RESUMPTIONS  —  Correctness  of  State 
Regulation  of  Rates. 

1.  The  presumption  in  favor  of  the  cor- 
rectness of  telephone  rates  established  by  » 
state  commission  obtains,  although  the  data 
upon  which  the  commission  acted  may  have 
been  insufficient,  so  long  as  the  rates 
adopted  were  not  based  entirely  upon  arbi- 
trary conjecture. 

[Ed.  Note.— For  other  eases,  see  Telegraphs 
and  Telephones.  Cent  Dig.  I  SI;  Dec  Dig.  I  St.*] 

Telegraphs  and  Telephones  (§  83*)— 
Regulation  of  Charges  —  Evidence — 
Burden  of  Proof— Suit  to  Enjoin  En- 
forcement OF  Telephone  Rates. 

2.  The  burden  of  showing  what  part,  if 
any,  of  the  depreciation  fund  accumulated 
by  a  telephone  company  from  its  receipts, 
was  added  to  the  capital,  upon  which  divi- 
dends are  to  be  paid,  rests  upon  the  com- 
pany seeking  to  enjoin,  as  confiscatory  and 
unreasonable,  the  enforcement  of  rates  es- 
tablished by  a  state  commission. 

[Bd.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones.  Cent  Dig.  |  21;   Dee.  Dig.  8  83.«] 

Telegraphs  and  Telephones  (§  83*)— 
State  Regulation  of  Rates. 

3.  No  part  of  the  depreciation  fund  ac- 
cumulated by  a  telephone  company  from  its 
receipts  can  be  added  to  the  capital,  upon 
which  the  company  is  entitled  to  a  fair  re- 
turn from  rates  established  by  a  state  com- 
mission. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones.  Cent  Dig.  I  21;   Dec  Dig.  9  S3.*} 

Appeal  and  Error  U  1178*)-^UDGiaENT 
—Remanding  for  New  Trial. 

4.  A  bill  seeking  to  enjoin,  as  confiscatory 
and  unreasonable,  the  enforcement  of  tele- 
phone rates  established  by  a  state  commis- 
sion, will  not  be  dismissed,  even  without 


*For  other  oases  see  same  topie  it  S  ntjmbsb  in  Dec.  Jk  Am.  Digs.  1907  to  date,  ft  Rep*r  Indexes 
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prejudice,  on  reversiiig  the  decree  below, 
granting  an  injunction,  because  of  com- 
plainant's failure  to  show  the  disposition 
of  its  so-called  depreciation  fund,  but  the 
cause  will  be  remanded  for  a  new  trial, 
where  the  inquiry  has  been  founded  upon 
the  actual  effect  of  rates  higher  than  those 
in  question,  and  hence  it  is  not  merely  con- 
jecture as  to  what  will  be  the  result  of 
lower  rates. 

[Ed.  Note.— 'For  other  cases,  see  Appeal  and 
■rror.  Cent  Dig.  |  4604;    Dec.  Dig.  §  U78.*] 

[No.  182.] 

Argued  October  20,  21,  1908.    Decided  Feb- 
ruary 23,  1909. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Louisiana  to  review  a  decree  enjoining  the 
enforcement  of  telephone  rates  established 
by  a  state  commission.  Reversed  and  re- 
manded for  a  new  trial. 

See  same  case  below,  156  Fed.  823. 

Statement  by  Mr.  Justice  Peckham: 

This  case  comes  here  upon  appeal  by  the 
railroad  commission,  which  was  defendant 
below,  from  a  decree  of  the  circuit  court  of 
the  United  States  for  the  eastern  district  of 
T4  Louisiana,  enjoining  the  enforcement  of  cer^ 
•"taiii  rates  prescribed  by  the* railroad  com- 
mission of  that  state,  for  use  by  the  appel- 
lee, telephone  company  therein.  The  appel- 
lant was  created  under  article  283  of  the 
Constitution  of  the  state  of  Louisiana;  and 
article  284  of  that  Constitution  authorizes 
it  to  adopt  just  and  reasonable  rates, 
charges,  and  regulations  governing  and  reg- 
ulating, among  other  corporations,  those  op- 
erating the  telephone  within  the  state.  The 
commission  has  the  power  to  examine  and 
compel  the  attendance  of  and  to  swear  wit- 
nesses, and  compel  the  production  of  books 
and  papers,  to  take  testimony  under  com- 
mission, and  to  punish  for  contempt,  as 
fully  as  provided  by  law  for  the  district 
courts. 

Article  286  of  the  Constitution  provides 
that  if  any  corporation  subject  to  the  com- 
mission is  dissatisfied  with  its  decision  fix- 
ing or  adopting  any  rate,  the  corporation 
thus  dissatisfied  may  file  a  petition,  set- 
ting forth  the  cause  of  its  objection,  in  a 
court  of  competent  jurisdiction  at  the  dom- 
icil  of  the  commission,  against  said  commis- 
sion as  defendant,  and  either  party  to  such 
action  may  appeal  the  case  to  the  supreme 
court  of  the  state  without  regard  to  the 
amount  involved. 

By  article  286  it  is  provided,  among  other 
things,  that  "whenever  any  rate,  order, 
charge,  rule,  or  regulation  of  the  commis- 
sion is  contested  in  court,  as  provided  for 
in  article  285  of  this  Constitution,  no  fine 
cr  penalty  for  disobedience  thereto,  or  dis- 


regard thereof  shall  be  incurred  until  after 
said  contestation  shall  have  been  finally 
decided  by  the  courts,  and  then  only  for 
acts  subsequently  committed." 

Under  these  provisions  of  the  Constitu- 
tion the  railroad  commission  had  been  cre- 
ated and  was  in  operation,  and  on  or  about 
August  6,  1906,  it  established  and  promul- 
gated certain  rates  for  the  complainant  to 
charge  for  its  services  within  the  state  of 
Louisiana,  to  take  effect  September  1,  1906. 
The  complainant,  immediately  after  the  pro- 
mulgation of  the  order,  and  before  the  time 
when  it  was  to  take  effect,  applied  to  the 
commission  for  a  rehearing  before  it,  which 
was  granted,  but  no  evidence  was  taken  on  9 
such  rehearing,  and  the  commission  subse-^ 
quently*reaflarmed  the  order,  and  directed* 
that  it  should  take  effect  on  the  20th  of  Oc- 
tober, 1906.  Thereupon  the  complainant 
commenced  this  suit  for  the  purpose  of  en- 
joining the  enforcement  of  the  rates  estab- 
lished by  the  order,  which  is  designated  as 
order  No.  652. 

In  the  bill  filed  by  the  complainant  it 
was  alleged  that  the  complainant  was  a 
corporation  organized  and  existing  under 
the  laws  of  the  state  of  Kentucky  and  a 
citizen  and  resident  of  that  state,  and  that 
the  railroad  commission  of  Louisiana  was  a 
corporation  organized  and  existing  under 
the  laws  of  the  state  of  Louisiana,  and  was 
a  resident  of  that  state  and  of  the  district 
in  which  suit  was  brought;  vie.,  in  the 
eastern  district  of  Louisiana,  Baton  Rouge 
division. 

It  was  also  alleged  that  prior  to  August 
6,  1906,  the  complainant  had  in  force  and 
effect  a  tariff  of  rates  between  points  in 
the  state  of  Louisiana,  which  had  been  pro- 
mulgated and  put  into  effect  by  the  rail- 
road commission  of  that  state;  that  such 
rates  were  entirely  fair  and  reasonable  in 
so  far  as  the  public  is  or  was  concerned,  as 
under  them  subscribers  were  and  are  able 
to  use  said  service  at  a  price  which  did  not 
and  does  not  afford  complainant  a  fair,  just^ 
and  reasonable  compensation  for  its  services. 

It  was  also  averred  that  while  such  rates 
were  in  force  the  commission,  without  mak- 
ing any  investigation,  and  without  any  evi- 
dence in  regard  to  any  of  the  facts  neces- 
sary to  reach  a  determination,  and  without 
any  effort  to  obtain  evidence  in  that  direc- 
tion, made  and  promulgated,  on  the  6th  of 
August,  1906,  the  order  known  as  order  No. 
662,  by  which  order  it  greatly  reduced  the 
rates  in  existence  up  to  that  time,  and  the 
former  rates  were  thereby  changed  to  the 
rates  specified  in  the  order,  which  order 
was  to  become  effective  after  the  1st  of 
September,  1906. 

The  complainant  further  averred  that  it 
had  asked  for  a  rehearing,  which  the  com- 
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mission  granted,  and  thereafter,  being  still 

without  evidence  or  investigation  Justifying 

v4  the  same,  the  commission  reaffirmed  the  or- 

•  der  No.  552,  and  declared  that  •the  same 
should  become  effective  within  ten  days  from 
the  date  of  the  second  order,  which  was 
dated  October  10,  1006. 

It  was  also  further  averred  that  the  rates 
which  preceded  the  rates  provided  for  in 
order  No.  552  were  reasonable,  just,  and 
fair  to  the  public,  and  not  in  any  wise  ex- 
cessive, and  under  them  complainant  re- 
ceived for  its  services  only  a  fair  and  rea- 
sonable return  for  the  services  rendered; 
that,  under  the  tariff  of  rates  promulgated 
and  sought  to  be  enforced  by  the  commis- 
sion under  order  No.  552,  complainant  would 
be  required  to  render  the  services  therein  de- 
scribed at  an  unreasonable,  unjust,  and  un- 
remunerative  rate,  which  would  not  afford 
to  it  a  reasonable  return  for  the  services 
rendered,  and  that  it  would  thereby  be  de- 
prived of  its  property  without  due  process 
of  law;  that  said  proposed  tariff  was  un- 
just, unreasonable  in  itself,  and  was  not 
justified  by  any  conditions,  either  concern- 
ing the  services  in  question  or  by  the  finan- 
cial or  physical  condition  of  complainant's 
property  or  affairs;  that  the  orders  of  the 
commission  complained  of  were  unjust,  un- 
fair, and  unreasonable  and  unwarranted,  not 
only  with  regard  to  the  tariff  as  a  whole, 
but  with  regard  to  each  particular  rate 
chained  by  said  tariff;  and  that  the  tariff 
of  rates,  as  a  whole  and  in  detail,  consti- 
tuted, for  the  reasons  already  set  forth, 
a  taking  of  complainant's  property  without 
due  process  of  law  and  without  compensa- 
tion being  previously  made,  contrary  to  and 
in  violation  of  §  1,  article  14,  of  the  Amend- 
ments of  the  Constitution  of  the  United 
States  and  in  violation  of  certain  (named) 
articles  of  the  Constitution  of  the  state  of 
Louisiana  of  the  year  1898. 

For  answer  the  defendant  denied  that 
there  was  no  inquiry  or  proper  investiga- 
tion of  the  subject-matter  prior  to  the  pro- 
mulgation of  order  No.  552  of  the  date  of 
October  10,  1906;  it  also  denied  that  the 
rates  established  were  unjust,  unreasonable, 
or  improper,  or  that  they  would  result  in 
the  taking  of  complainant's  property  with- 
out due  process  of  law.  Testimony  was 
taken  by  depositions,  and  upon  the  trial  the 
court  directed  a  final  decree,  enjoining  the 
gQ  commission  from  putting  the  rates  in  force 
^as  provided  for  in  order  No.  552,  and  re- 

•  straining  the  ^commission  from  instituting 
any  suit  against  the  complainant  for  the  re- 
covery of  any  penalty  by  reason  of  com- 
plainant's failure  to  put  into  effect  the 
rates  in  the  order  of  the  commission;  and 
it  was  further  adjudged  that  the  tariff  of 
rates  specified  in  the  order  should  be  can- 


celed and  declared  to  be  null  and  void  and 
of  no  effect.  An  injunction  was  issued  pur- 
suant to  the  decree.  See  opinion  of  circuit 
court,  156  Fed.  823. 

Messrs.  E.  Howard  McCaleb,  Jr.,  and 
Walter  Guion  for  appellant. 

Messrs.  William  L.  Granbery  and 
Denegre  &  Blair  for  appellee. 

Mr.  Justice  Peckham,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  complainant  herein  is  a  citizen  of  the 
state  of  Kentucky,  while  the  defendant  is 
a  citizen  of  the  state  of  Louisiana,  and  a 
case  of  diverse  citizenship  therefore  appears 
on  the  record.  The  complainant  is  transact- 
ing its  business  in  several  states,  in  a  ter- 
ritory which  is  said  to  be  400  miles  wide  and 
1,000  miles  long,  beginning  in  Indiana  and 
Illinois  and  extending  through  the  states 
of  Kentucky,  Tennessee,  Mississippi,  and 
Louisiana  to  the  Gulf  of  Mexico.  Its  capi- 
tal, from  the  time  of  its  organization  to 
May,  1898,  was  $1,695,700.  This  capital  was 
thereafter  increased  from  time  to  time  un- 
til February  1,  1907,  from  and  after  which 
it  was  $20,174,350,  represented  by  stock 
issued  from  time  to  time,  to  that  amount. 
This  includes  the  amount  invested  in  Louis- 
iana. The  evidence  in  the  case  shows  that 
the  company's  affairs  had  been  economically 
administered,  and  that  its  business  had  been 
conducted  in  the  state  of  Louisiana,  ever 
since  its  entrance  into  thut  state,  with  great 
care  and  economy;  that  the  stock  had  not 
been  watered;  that  its  capital  was  contrib- 
uted in  cash,  and  every  economy  possible  ^ 
had  been  practised.  Adverse  criticism  was  w 
'indulged  in  in  the  circuit  court  in  regard* 
to  the  price  paid  by  the  complainant  for 
the  property  of  the  Great  Southern  Tele- 
phone k  Telegraph  Company,  the  price  be- 
ing, as  alleged,  too  high;  but  the  evidence 
is  strongly  to  the  contrary.  And,  again,  the 
business  that  complainant  is  carrying  on, 
the  evidence  shows,  is  regarded  as  hazardous 
by  those  familiar  with  its  character,  and  as 
being  still  in  an  experimental  stage  with 
regard  to  the  proper  methods  of  operating, 
and  also  as  to  appliances  and  other  things 
necessary  to  the  conduct  of  its  business. 
The  property  is  subject  to  great  and  rapid 
deterioration  from  exposure  to  the  weather 
and  other  causes.  The  profits  in  this  kind 
of  business  are  shown  to  be  almost  univer- 
sally low.  The  complainant's  charges  for 
rates  in  Louisiana  before  the  promulgation 
of  the  order  No.  552  were  also  shown  to  be 
as  low  as  those  of  any  of  the  companies  in 
the  country,  and  lower  than  most  of  them. 
Out  of  more  than  a  dozen  companies,  which 
substantially  cover  the  whole  country,  therv 
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is  one  which  declares  dividends  of  7  per 
cent,  others  6  per  cent,  5  per  cent,  and  4 
per  cent,  and  some  nothing,  and  some  are 
bankrupt.  The  dividends  of  complainant 
have  not  been  declared  on  any  artificial 
capitalization  or  watered  stock.  Complain- 
ant has  declared  dividends  as  the  result  of 
its  business  through  all  the  states,  for  the 
last  few  years,  of  7  per  cent.  While  it  is 
contended  by  the  commission  that,  from  the 
returns  made  by  the  complainant  to  it,  the 
complainant  has  realized  upon  its  invest- 
ment in  Louisiana  from  10  to  15,  and  even 
20  per  cent,  yet,  on  the  other  hand,  the  com- 
plainant asserts  that  the  returns  on  its 
investment  in  Louisiana  have  been  less  than 
6  per  cent  during  most  of  the  time  the  com- 
plainant has  been  in  the  state,  and  ending 
June  30,  1907.  It  is  asserted  that  com- 
plainant had  expended  in  Louisiana  up  to 
June  30,  1906,  $4,711,000  in  the  purchase 
and  construction  of  exchanges  and  toll  lines, 
which  amount  was  still  further  increased 
by  June  30,  1907,  to  $5,394,154.43,  and  it  is 
upon  these  totals  that  the  percentage  of  net 
^  income  to  investment  is  made  up. 
g  The  president  of  the  company  testified 
•  that,  unless  things*changed,  and  it  was  per- 
mitted to  charge  the  rates  which  had  been 
charged  prior  to  the  adoption  of  these  rates 
which  are  now  in  question,  it  would  be  un- 
able to  continue  to  pay  7  per  cent,  and  that 
the  company  would  necessarily  retrograde; 
and  that,  while  the  company  had  paid  7 
per  cent  to  its  stockholders  for  the  past  few 
years,  it  could  not  continue  so  to  do  if  the 
rates  in  question  were  adopted.  That  it 
did  not,  in  fact,  receive  anything  like  7  per 
cent  upon  its  investment  in  Louisiana,  and 
that  the  average  market  for  money  in  that 
state  on  good  securities,  and  much  more 
certain  than  telephone  stock,  was  at  least  7 
per  cent,  and  that  there  was  no  induce- 
ment to  investors  in  the  state  of  Louisiana, 
or  in  the  New  Orleans  money  market,  to 
invest  in  stock  in  such  a  company  as  that 
of  the  complainant,  where  there  was  more 
risk  and  probably  less  return  than  in  other 
investments  which  could  be  had  in  that  city 
and  state.  This  evidence  was  not,  in  terms, 
contradicted,  though  other  contentions  are 
made  by  the  appellants.  The  differences  be- 
tween the  parties  as  to  the  rate  of  the  re- 
turn upon  the  investment  in  Louisiana  arise 
from  the  different  data  taken  by  them  upon 
which  to  calculate  the  return,  and  will  be 
referred  to  later.  The  single  question  be- 
fore us  is  as  to  the  character  of  the  rates 
provided  in  order  No.  652,  whether  such 
rates  are  confiscatory,  or,  if  there  is  any 
difference,  whether  the  rates  are  only  un- 
reasonable, unjust,  and  inadequate,  al- 
though not  confiscatory,  and  therefore  not 
in   violation   of   the   Federal   Constitution. 


The  question  under  articles  284  and  285  of 
the  Constitution  of  Louisiana,  supra,  even 
of  the  unreasonableness  of  the  rates,  may 
be  inquired  into  by  a  Federal  court,  by  rea- 
son of  the  diverse  citizenship  of  the  parties 
to  this  suit,  and  the  complainant  is  not  con- 
fined to  a  state  court  upon  this  question. 
Reagan  v.  Farmers*  Loan  &  T.  Co.  154  U.  S. 
362,  391,  38  L.  ed.  1014,  1021,  4  Inters.  Com. 
Rep.  560,  14  Sup.  Ct.  Rep.  1047.  Tlie  com- 
plainant comes  into  court  on  both  grounds, 
asserting  that  the  rates  are  so  low  as  to 
take  its  property  in  violation  of  the  14th 
Amendment  to  the  Federal  Constitution,  and 
also  that  the  rates  are  so  low  as  to  be  un- 
reasonable and  unjust  under  the  above  cited 
articles  of  the  Constitution  of  Louisiana,  ei 
•  Like  any  other  case,  the  onus  rests  upon? 
this  complainant  to  prove  the  existence  of 
the  fact  it  alleges ;  viz,,  that  the  rates  are  so 
low  as  to  be  confiscatory,  or  at  least  unrea- 
sonable and  unjust.  The  court  below  held 
that  the  rates  actually  established  by  the 
commission  were  void,  because,  as  was  stated 
by  the  court,  those  rates  were  not  established 
upon  investigation  into  the  question  of  their 
sufficiency,  but  by  a  merely  arbitrary  con- 
jecture by  the  commission,  not  based  on  in- 
vestigation or  the  exercise  of  judgment  and 
discretion,  and  the  order  promulgating  the 
establishment  of  the  rates  was,  therefore, 
illegal  and  void,  and  hence  there  was  no 
presumption  of  the  correctness  of  the  rates, 
such  as  generally  obtains  in  relation  to 
rates  adopted  by  the  legislature  or  a  com- 
mission appointed  by  it.  See  Chicago,  M.  & 
St.  P.  R.  Co.  V.  Tompkins,  176  U.  S.  167, 
173,  44  L.  ed.  417,  420,  20  Sup.  Ct.  Rep. 
336;  Ex  parte  Young,  209  U.  S.  123,  166, 
52  L.  ed.  714,  731,  13  LJR.A.(N.S.)  932,  28 
Sup.  Ct.  Rep.  441. 

We  are  of  opinion  that  the  court  below 
erred  in  its  conclusion  that  there  was  no 
presumption  in  favor  of  the  validity  of  the 
rates  promulgated  by  the  order  No.  552. 
We  think  the  evidence  shows  that  these 
rates  were  really  not  adopted  by  arbitrary 
conjecture,  nor  does  it  show  that  they  were 
based  on  no  investigation  or  without  the  ex- 
ercise of  judgment  or  discretion. 

It  seems  there  had  been  complaints  as  to 
the  tariff  of  rates  under  which  the  com- 
plainant was  operating  before  the  order  No. 
552  was  made,  and  the  commission  had  in- 
vestigated these  complaints  so  far  as  to 
make  a  careful  examination  of  the  returns 
of  complainant,  made  to  the  commission. 
These  returns  showed  generally  the  charac- 
ter and  operation  of  the  business  of  com- 
plainant, its  income,  operating  expenses, 
and  investments  in  Louisiana.  The  com- 
mission, after  examining  them,  issued  the 
order  to  show  cause  why  its  rates  should 
not  be  decreased;   the  conunission,  on  the 
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final  hearing  on  the  return  of  the  order  to 
show  cause,  took  into  consideration  both 
the  statement  presented  by  the  complainant 
on  the  return  of  that  order  and  also  the 
statements  or  returns  previously  filed  by 
the  company.  The  secretary  to  the  commis- 
si  on  stated  that  the  items  in  these  returns 
e«  which  had  most  weight  in  causing  the  com- 
•*  mission  to^reach  a  conclusion  that  the  rates 
then  charged  were  unreasonable  were  the 
earnings  and  operating  expenses  and  net 
earnings,  as  shown  by  these  reports  made 
to  the  commission.  These  reports  were  an- 
nual, and  were  under  oath.  It  appeared 
from  the  evidence  of  the  secretary  that  he 
was  aware  of  the  fact  that  the  taxing  au- 
thorities adopted  a  basis  of  valuation  on 
telephone  property  which  was  not  its  full 
market  value;  that  property  of  this  nature, 
like  all  other  property,  was  not  assessed  in 
Louisiana  at  its  actual  value,  but  for  an 
appreciably  less  amount,  and  the  valuation, 
as  returned  to  and  filed  "with  the  commission 
by  the  complainant,  followed  the  valuation 
placed  upon  its  property  by  the  taxing  au- 
thorities, and  that  the  witness  therefore 
knew  that  the  -  valuation  in  these  reports 
of  the  complainant's  property  in  the  state 
of  Louisiana  was  not  its  real  value.  He 
also  said  that  in  fixing  a  schedule  of  rates 
the  commission  did  not  adopt  that  valua- 
tion as  a  basis.  The  witness  further  stated 
that  the  commission,  in  acting  upon  the 
question,  was  of  opinion  that  the  proof 
showed  that  the  company  was  making  what 
the  commission  considered  were  unreasona- 
ble earnings,  and  that  was  shown  by  the 
annual  reports  made  by  it  for  the  years 
1904,  1905,  and  1906,  and  the  statement 
filed  by  the  counsel  for  the  company  on 
his  return  to  the  order  to  show  cause.  No 
proof  was  offered  to  the  commission  in  the 
presence  of  anyone  representing  the  com- 
plainant other  than  the  statement  of  re- 
ceipts and  disbursements  contained  in  the 
reports  mentioned. 

Now  it  may  be  true  that  these  returns 
did  not  contain  all  the  doLia  upon  which  a 
very  close  and  accurate  judgment  could  be 
based  as  to  the  rates  that  ought  to  be 
charged  by  complainant,  under  all  the  cir- 
cumstances. This  is  only  saying  the  order 
may  have  been  erroneous  or  based  upon  in- 
sufficient evidence,  which  is  no  more  than 
saying  that,  upon  the  investigation,  the 
commission  may  have  come  to  a  mistaken 
conclusion  by  reason  of  erroneous  infer- 
ences from  the  evidence  furnished  by  com- 
plainant's own  returns ;  but  that  is  far  from 
showing  that  the  commission  had,  by  a 
merely  arbitrary  order,  promulgated  cer- 
et  tain  rates  without  making  the  slightest  ef- 
•*  fort  to  obtain  any'knowledge  whatever  upon 
the  subject.    It  did  not  lose  jurisdiction  by 


reason  of  the  mistakes  it  may  have  made, 
and,  as  a  result,  the  rates  adopted  were  not 
merely  arbitrary  conjectures,  but  based  on 
reasons  which,  while  they  may  have  been 
insufficient,  cannot  be  described  as  result- 
ing in  a  decision  wholly  without  evidence  to 
support  it.  The  rates,  therefore,  promul- 
gated, must  be  regarded  as  prima  facie  fair 
and  valid,  or,  in  other  words,  the  onus  was 
upon  the  complainant  to  show  that  they 
were  what  it  asserts,  confiscatory  or  un- 
reasonable. The  court  below  did  state  in 
its  opinion  that  the  evidence  established 
that  the  complainant  had  not  then  earned 
under  the  tariff  in  order  No.  488  (which 
existed  prior  to  No.  652,  and  the  rates  un- 
der which  were  higher  than  those  under  or- 
der No.  552),  as  much  as  7  per  cent  on 
its  Louisiana  business,  and  it  held  that  a 
profit  of  7  per  cent  on  the  Louisiana  busi- 
ness would  be  only  a  fair  return  on  a  busi- 
ness of  this  character,  and  therefore  any 
reduction  of  existing  rates  would  be  unrea- 
sonable and  imjust.  If  the  conclusion  of 
the  insufilciency  of  the  prior  rates  were  jus- 
tified, it  would  probably  be  an  answer  to 
the  claim  of  the  commission  that  the  reduced 
rates  provided  for  in  order  552  were  suffi- 
cient. ' 

There  are  one  or  two  facts,  however,  now 
to  be  taken  into  consideration  before  the 
correctness  of  that  conclusion  can  be  af- 
firmed. In  the  course  of  the  trial  various 
questions  were  argued  as  to  the  manner 
of  conducting  such  a  business  as  this,  with 
regard  to  extensions,  earnings,  and  dis- 
bursements, as  well  as  questions  of  depre- 
ciation of  plant  and  how  to  treat  the  amount 
collected  therefor,  and  other  questions  of 
that  nature.  Exactly  how  the  money  which 
resulted  from  the  rates  in  actual  operation 
was  used  was  not,  in  all  cases,  shown  in 
detail,  either  from  the  books  or  by  oral 
testimony.  Something  was  left  in  doubt 
and  to  conjecture.  In  the  course  of  the  opin- 
ion of  the  circuit  court  the  following  was 
said:  "It  is  urged  by  the  commission  that, 
included  in  the  Louisiana  investment  of 
complainant,  is  a  sum  earned  from  Louisi- 
ana business,  set  aside  in  the  reserve  fund  ^ 
and  then  used  in  extending  the  system  ing 
'Louisiana,  and  now  treated  as  a  part  of  the  • 
Louisiana  investment  of  the  stockholders. 
This  may  be  so  to  some  extent, — it  is  cer- 
tainly possible.  But  it  is  impossible  for  me 
to  determine,  from  the  figures  in  the  record, 
to  what  extent,  if  at  all,  it  is  a  fact.  Coun- 
sel for  defendant  have  not  themselves  under- 
taken to  indicate  what,  even  in  round  fig- 
ures, they  consider  is  the  sum  thus  earned 
in  the  business  and  reinvested  in  the  busi- 
ness, without  having  been  distributed  to  the 
shareholders  in  dividends.  It  will  be  time 
to  consider  the  legal  results  from  such  % 
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state  of  facts  when  it  shall  have  been  shown 
to  exist  in  a  definite  sum,  and  not  in  a  pure- 
ly conjectural  amount."  And  again :  "Coun- 
sel for  the  commission  argued  that  the  com- 
plainant's property  in  Louisiana  was  not  all 
paid  for  with  complainant's  capital,  but  was 
partly  paid  for  out  of  a  surplus  or  reserve, 
or  depreciation  fund,  which  was  accumulat- 
ed by  complainant  from  the  receipts  of  its 
Louisiana  business,  and  was  then  reinvested, 
not  in  repairs  or  maintenance,  but  in  exten- 
sions and  additions  to  the  property.  This 
may  be  a  fact,  but  it  is  not  sho^n  to  be  a 
fact.  The  commission  has  power,  if  it  wish- 
es to  do  so,  to  direct  the  books  of  complain- 
ant to  be  so  kept  as  to  show  such  use  of 
receipts.  In  the  present  state  of  the  books 
this  seems  to  be  impossible.  And  the  float- 
ing debt  of  the  complainant  would  seem  to 
1)6  much  greater  than  any  sum  which  could 
possibly  have  been  used  from  the  reserve, 
•or  surplus,  or  depreciation  fund  for  exten- 
sions and  additions,  after  paying  for  main- 
ienance  and  repairs."  [156  Fed.  831,  832.] 
•  If  the  onus  rested  upon  the  commission  to 
show  these  facts,  it  is  evident  that  the  ob- 
ligation has  not  been  fulfilled;  but  it  is  Just 
here  that  the  difliculty  lies.  It  was  oblig- 
atory upon  the  complainant  to  show  that 
no  part  of  the  money  raised  to  pay  for  de- 
preciation was  added  to  capital,  upon  which 
a  return  was  to  be  made  to  stockholders  in 
the  way  of  dividends  for  the  future.  It  can- 
not be  left  to  conjecture,  but  the  burden 
rests  with  the  complainant  to  show  it.  It 
certainly  was  not  proper  for  the  complain- 
^  ant  to  take  the  money,  or  any  portion  of  it, 
et  which  it  received  as  a  result  of  the  rates 
•  under  which  it  was^operating,  and  so  to  use 
it»  or  any  part  of  it,  as  to  permit  the  com- 
pany to  add  it  to  its  capital  account,  upon 
which  it  was  paying  dividends  to  share- 
holders. If  that  were  allowable,  it  would 
foe  collecting  money  to  pay  for  depreciation 
of  the  property,  and,  having  collected  it, 
to  use  it  in  another  way,  upon  which  the 
complainant  would  obtain  a  return  and  dis- 
tribute it  to  its  stockholders.  That  it  was 
right  to  raise  more  money  to  pay  for  de- 
preciation than  was  actually  disbursed  for 
the  particular  year  there  can  be  no  doubt, 
for  a  reserve  is  necessary  in  any  business  of 
this  kind,  and  so  it  might  accumulate;  but 
to  raise  more  than  money  enough  for  the 
purpose,  and  place  the  balance  to  the  credit 
of  capital  upon  which  to  pay  dividends,  can- 
not be  proper  treatment.  The  court  below 
said  it  was  impossible  to  find  out  from  the 
books  how  much  of  this  had  been  done,  and 
it  treated  the  fact  as  one  to  be  explained 
by  the  commission,  and  not  by  the  complain- 
ant. In  other  words,  while  this  fact  was  a 
material  one,  the  onus  was  placed  upon  the 
aommission,  and  not  the  complainant,   to 


show  it.  We  think,  on  the  contrary,  that  the 
obligation  was  upon  the  complainant.  Now, 
although  the  books,  it  is  said,  do  not  show 
how  much  money  collected  for  depreciation 
has  been,  in  fact,  used  to  increase  the  capi- 
tal of  the  complainant,  upon  which  dividends 
were  paid  to  stockholders,  yet  still,  even  if 
the  books  do  not  show  accurately,  or  even 
at  all,  what  disposition  was  made  of  these 
moneys,  at  any  rate  the  officers  of  the  com- 
plainant must  be  able  to  make  up  some  rea^ 
sonable  approximation  of  the  amount,  even 
if  it  be  impossible  to  state  it  with  entire  ac- 
curacy; and  this  duty  rests  with  the  com- 
plainant, in  order  that  it  may  discharge  the 
duty  devolving  upon  it  to  prove  that  the 
rates  were  not  unreasonably  high  under 
order  No.  488,  or,  in  other  words,  that  they 
were  unreasonably  low  under  order  No.  552. 
It  may  be  that  the  sum,  if  any,  thus  used, 
was  not  enough  to  affect  the  claim  that  the 
rates  under  discussion  were  unreasonably 
low.  The  evidence '  is  insufficient  to  show 
clearly  that  which  complainant  is  under  obli- 
gations to  show.  Knoxville  v.  Knoxville  Wa- 
ter Co.  212  U.  S.  1.  58  Ia  ed.  — ,  29  Sap.  Ct. 
Rep.  148;  Willcox  v.  Consolidated  Gas  Co. 
212  U.  S.  19,  58  L.  ed.  — ,29  Sup.  Ct.  Rep.  et 
192.  We^are  not  considering  a  case  where* 
there  are  surplus  earnings  after  providing 
for  a  depreciation  fund,  and  the  surplus  is 
invested  in  extensions  and  additions.  We 
can  deal  with  such  a  case  when  it  arises. 

The  evidence  in  this  case  applied  generally 
to  the  actual  operation  of  complainant's 
business  under  rates  in  existence  prior  to 
those  contained  in  order  No.  552,  and  high- 
er than  those  contained  in  that  order,  and 
the  evidence,  as  contended,  showed  that  even 
under  those  rates  the  profits  were  not  un- 
reasonably high.  It  is  not  such  a  case,  there- 
fore, as  looks  only  to  the  possible  effects  of 
the  future  enforcement  of  the  rates  claimed 
to  be  too  low.  If  higher  rates  have  been 
in  operation,  and  the  result  has  shown  that 
they  were  only  reasonable  and  fair  rates, 
it  would,  in  such  a  business  as  this,  follow, 
with  considerable  certainty,  that,  with  low- 
er rates,  the  profits  would  be  decreased  and 
become  unreasonably  low.  We  say  this  be- 
cause the  evidence  shows  that,  in  the  case  of 
telephone  companies,  the  general  result  of  a 
reduction  of  rates  in  some  other  kinds  of 
business  does  not  always  follow, — namely, 
that  there  would  be  an  increased  demand, 
which  could  be  supplied  at  a  proportionately 
less  cost  than  the  original  business.  Such, 
it  is  admitted,  would  be  the  case  generally 
in  regard  to  water  companies,  gas  compa- 
nies, railroad  companies,  and  perhaps  some 
others,  where  the  rate  is  a  reasonable  one. 
For  example,  it  is  said  that  it  would  cost 
no  more,  or  certainly  scarcely  an  appreciable 
amount  more,  to  haul  a  train  of  two  ears. 
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both  filled,  than  it  would  to  haul  the  same 
train  with  both  cars  half  filled,  and  if  the 
reduction  in  rates  should  result  in  filling  the 
cars  where  previously  they  had  not  been 
half  filled,  there  might  be  an  increased  car- 
riage at  a  cost  very  little  more  than 
before,  and  probably  an  increased  prof- 
it So,  in  the  case  of  a  water  com- 
pany, the  reduced  rate  might  result  in 
furnishing  more  water  to  consumers  already 
existing,  and  the  increased  cost  of  furnish- 
ing the  same  would  be  infinitesimal,  where 
there  was  a  supply  sufiiciently  large  to  fill 
the  demand.  So,  also,  in  furnishing  gas 
at  reduced  rates,  the  reduction  in  the  rate 
e»  would  very  probably  result  in  increased 
T  eonsumption,  not  only  in  increased  demands 
from  more  consumers,  but  also  an  increased 
eonsumption  by  consumers  already  exist- 
ing, and  the  increased  cost  of  furnishing  the 
gas  would  be  nothing  like  in  proportion  to 
the  increase  in  consumption.  In  these  cases 
increased  profits  might  be  the  result  of  de- 
creased rates.  But  with  telephone  com- 
panies, as  shown  by  the  testimony  of  the 
president  of  the  complainant,  the  reduction 
in  toll  rates  does  not  bring  an  increased  de- 
mand, except  upon  the  condition  of  cor- 
responding increase  in  expenses.  As  an  il- 
lustration the  witness  took  a  telegraph  com- 
pany, which,  as  he  said,  "employs  one  wire, 
and  can  send  several  messages  at  the  same 
time  over  that  one  wire;  it  employs  its 
own  operators  to  send  the  message,  who  con- 
sult each  other's  time  and  convenience  in  the 
handling  of  it,  while  the  telephone  company 
has  to  employ  two  wires,  the  sender  of  the 
message  is  his  own  operator,  and  the  tele- 
phone operator  simply  fashions  up  the  facili- 
ties for  him,  and  the  customer  sends  his 
own  message,  and  becomes,  therefore,  his 
own  operator;  hence  his  convenience  and 
time  must  be  consulted;  we  have  to  be  ready, 
in  other  words,  with  the  operators  and  the 
appliances  to  suit  the  convenience  of  the 
customer,  whereas  in  the  telegraph  business 
it  is  just  the  other  way :  the  customer  brings 
in  his  message,  and  when  it  suits  the  con- 
venience of  the  company  to  employ  its  oper- 
ators and  its  apparatus  to  send  it,  they  send 
the  message.*'  The  witness  then  gave 
further  illustration  in  proof  of  his  conten- 
tion that  the  reduction  of  rates  in  the  tele- 
phone business  does  not  increase  the  busi- 
ness without  corresponding  increase  in  the 
expense. 

We  do  not  think  this  case  is  one  where  the 
bill  should  be  dismissed,  even  without  prej- 
udice, for  the  reasons  that  we  have  stated, 
that  the  inquiry  has  been  founded  upon  the 
actual  effect  of  rates  higher  than  those  per- 
mitted under  order  No.  552,  and  therefore 
that  it  is  not  merely  conjecture  as  to  what 
the  result  of  such  lower  rates  would  be,  the 


tendency  of  the  evidence  being  to  the  effect 
that  the  higher  rates  are  still  reasonable,  ^^ 
and  that  the  lower  rates  *  would  be  g 
unreasonably  low.  But  the  burden,  as* we* 
have  said,  rests  with  the  complainant  to 
prove  its  case,  and  it  has  not  performed  it9 
obligation  when  this  fact  as  to  the  disposi' 
tion  of  the  so-called  depreciation  fund  i» 
left  so  wholly  in  doubt.  What  is  the  amount 
reserved  for  payments  for  depreciation  f 
What,  if  any  of  it,  has  been  carried  into* 
capital?  How  much  of  the  floating  debt- 
would  carry  interest  which  might  be  chargedS 
as  against  the  amount  of  the  depreciation 
fund  actually  used  for  extensions  and  ad^ 
ditions  and  charged  to  capital?  All  thestf 
are  questions  not  answered  by  the  evidence 
in  the  case,  and  which  should  be  made  as 
clear  as  possible  before  an  attempt  ought  to 
be  made  to  answer  the  question  as  to  rates. 
The  whole  case  should,  therefore,  be  opened, 
BO  that  both  sides  can,  on  a  new  trial,  bring 
out  all  the  material  facts  upon  which  a  de- 
cision can  finally  be  based. 

We,  therefore,  reverse  the  decree  and  di- 
rect a  new  trial. 

Reversed. 

Mr.  Justice  White,  not  having  heard  the 
argument,  did  not  take  part  in  the  decision 
of  the  case. 

(212  U.  8.  3B4> 

GUSTAVE  A.  JAHN  et  al., 
v. 

STEAMSHIP  FOUflNA,  William  Van  Ey- 
ken,  Claimant. 

Shipping  (§  132*)— Loss  of  Goods— Evi- 
dence—Burden  OF  Proof  —  EIxcEFTioif 
IN  Bill  of  Lading. 

1.  A  carrier  by  water  is  charged  with  the 
burden  of  proving  that  damage  to  a  cargo 
from  sea  water  was  occasioned  by  the  perils 
of  the  sea  witliin  an  exception  in  the  bill  of 
lading  against  dangers  and  accidents  of  the 
seas. 

[Ed.  Note.— For  other  casen.  pm  Shipping, 
Cent.  Dig.  8  482;    Dec.  Dig.  9  122.^ 

Courts  (§  384*)— Federal  Courts— Case* 
Certified  —  Question  Bbingini}  uf 
Whole  Case. 

2.  A  question  presented  to  the  Federal  Su- 
preme Court  by  a  certificate  from  a  circuit 
court  of  appeals  need  not  be  answered  where 
it  does  not  propound  a  distinct  issue  of  law, 
but,  in  effect,  calls  for  a  decision  of  the 
whole  case. 

[Ed.  Note.— For  other  canes,  see  CbuvU,.  Cent. 
Dig.  9  1021;    Dec  Dig.  9  384.*] 

[No.  84.] 

Argued  January  21,  22,  1909.    Decided  FelW 
ruary  23,  1909. 

ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  presenting  questions  as  to 
whether  damage  to  a  cargo  from  sea  watev 


•For  other  oasei  see  same  topic  ft  9  kumbbb  in  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indeiee 
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18  of  itself  a  sea  peril,  and  whether  the  car- 
rier is  relieved  from  liability  therefor  by  an 
exception  in  the  bill  of  lading.  The  first 
question  answered  in  the  negative  and  the 
second  not  answered. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frederick  M.  Brown  and  Wal- 
lace, Butler,  &  Brown  for  Jahn  et  al. 

Messrs.    J.     Parker    Kirlin,   John    M. 
Woolsey,  and  Charles  R.  Hickoz  for  the  Fol- 
^  mina. 
Id 

?  •  Mr.  Justice  White  delivered  the  opinion 
of  the  court: 

Upon  the  hearing  of  an  appeal  from  a  de- 
cree of  the  district  court,  eastern  district  of 
New  York,  dismissing  a  libel,  the  circuit 
court  of  appeals  for  the  second  circuit  cer- 
tified to  this  court  for  decision,  pursuant  to 
§  6  of  the  judiciary  act  of  1891  [26  Stat, 
at  L.  828,  chap.  617,  U.  S.  Comp.  Stat.  1901, 
p  549],  the  following  questions: 

1.  Whether  damage  to  the  cargo  of  an  ap- 
parently seaworthy  ship,  through  the  un- 
explained admission  of  sea  water,  in  the 
absence  of  any  proof  of  fault  on  the  part  of 
the  officers  or  crew  of  the  ship,  is  of  itself 
a  sea  peril  within  the  meaning  of  an  ex- 
ception in  a  bill  of  lading  exempting  the 
carrier  from  "the  act  of  God  .  .  .  loss 
or  damage  from  •  •  •  explosion,  heat  or 
fire  on  board  .  .  .  risk  of  craft  or  hulk 
or  transshipment,  and  all  and  every  the 
dangers  and  accidents  of  the  seas,  rivers, 
and  canals  and  of  navigation  of  whatever 
nature  or  kind." 

2.  Whether  the  ship  is  relieved  from  lia- 
bility in  consequence  of  said  exception? 

The  facts  upon  which  the  questions  arose 
were  thus  stated  in  the  certificate: 

The  steamship  Folmina  sailed  from  Kobe, 
Japan,  for  New  York  with  a  large  shipment 
of  rice  on  board  in  No.  3  hold,  under  a  bill 
of  lading  which  contained  the  exception  set 
out  in  the  first  of  the  foregoing  questions, 
and  also  a  provision  that  the  ship  "is  not 
liable  for  sweat,  rust,  decay,  vermin,  rain, 
CD  or  spray." 

?  ♦The  rice  was  in  good  order  when  put  on 
board,  but,  when  discharged  in  New  York, 
a  large  part  of  it  stowed  on  the  starboard 
side  of  the  hold  was  found  damaged.  The 
area  of  injury  was  downward  from  the  first 
six  tiers  of  bags  to  the  bottom  of  the  hold, 
which  was  dry,  forward  from  about  the 
after  end  of  the  hatchway  nearly  to  the 
bulkhead,  and  inboard  about  three  or  four 
bags.  The  damage  was  caused  by  water  and 
consequent  heat. 

A  majority  of  the  court  are  satisfied  that 
the  damage  was  caused  by  sea  water,  and 
that  it  was  not  shown  that  the  vessel  en- 
countered sufficient  stress  of  weather  to 
warrant  the  inference  that  it  came  in  be- 


cause of  the  action  of  external  causes. 
There  was  no  evidence  tending  to  show  any 
negligence,  fault,  or  error  on  the  part  of  the 
ship's  officers  or  crew;  the  cargo  was  well 
stowed  and  ventilated. 

The  Folmina  was  a  steel  steamship  of  the 
highest  class  in  Lloyd's  register.  Before 
starting  for  Japan  she  was  in  dry  dock  at 
New  York  and  was  there  surveyed  by  Lloyd's 
surveyor.  Some  time  before  she  had  been 
in  dry  dock  at  Cardiff,  where  some  repairs 
were  made  to  the  rudder,  rudder  quadrant, 
and  a  ventilator.  The  master  testified  to 
the  general  good  condition  of  the  steamer  at 
the  time  she  sailed  from  Kobe. 

During  and  after  the  delivery  of  the  cargo 
the  main  deck,  the  between  deck,  the  pipes 
leading  to  or  connected  with  No.  3  hold,  and 
the  shell  plating  in  the  wing  of  No.  3  hold 
were  carefully  examined  by  the  officers  of 
the  ship,  by  surveyors  representing  the  libel- 
lants  and  their  underwriters,  and  it  was 
afterwards  examined  by  competent  and  ex- 
perienced surveyors  representing  both  par* 
ties.  The  decks,  hull,  side  plating,  and  riv- 
ets of  the  ship  were  found  to  be  sound,  in- 
tact, and  free  from  leaks.  No  evidence 
(other  than  the  mere  circumstance  that  the 
damage  was  by  sea  water,  if  that'  be  con- 
sidered evidence)  was  found  that  there  had 
been  leaks  in  part  of  the  frame,  structure, 
side  plating,  riveting,  pipes,  or  appurte- 
nances of  the  ship,  through  which  water 
might  have  reached  that  part  of  No.  3  hold  ^ 
where  the  damage  was  done.  No  adequate  g 
means  of  access  of  sea* water  were  found,* 
nor  any  defect  in  the  steamer,  which  then 
appeared  to  be  seaworthy. 

The  answer  to  be  given  to  the  first  ques* 
tion  will  be  fixed  by  determining  upon  whom 
rests  the  burden  of  proof  to  show  the  cause 
of  the  damage,  when  goods  which  have  been 
received  by  a  carrier  in  good  order  are  by 
him  delivered  in  a  damaged  condition. 

As  said  in  Liverpool  &  G.  W.  S.  8.  Co.  y. 
Phenix  Ins.  Co.  129  U.  S.  397,  437,  32  L.  ed. 
788,  790,  9  Sup.  Ct.  Rep.  469,  470: 

"By  the  settled  law,  in  the  absence  of 
some  valid  agreement  to  the  contrary,  the 
owner  of  a  general  ship,  carrying  goods  for 
hire,  whether  employed  in  internal,  in  coast- 
ing, or  in  foreign,  commerce,  is  a  common 
carrier,  with  the  liability  of  an  insurer 
against  all  losses,  except  only  such  two  ir- 
resistible causes  as  the  act  of  God  and  pub- 
lic enemies.  Molloy,  De  Jure  Maritimo,  bk. 
2,  chap.  2,  §  2;  Bacon,  Abr.  "Carrier."  A; 
Barclay  V.  Cuculla  y  Gana,  3  Dougl.  K.  B. 
389;  2  Kent,  Com.  598,  599;  Story,  Bailm. 
§  501 ;  The  Niagara  v.  Cordes,  21  How.  7, 23, 
16  L.  ed.  41,  46;  The  Lady  Pike  (Gerraania 
Ins.  Co.  V.  The  Lady  Pike)  21  Wall.  1,  14, 
22  L.  ed.  499,  603." 
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And  as  observed  in  the  same  case: 
"Special  contracts  between  the  carrier  and 
the  customer,  the  terms  of  which  are  just 
and  reasonable,  and  not  contrary  to  public 
policy,  are  upheld;  such  as  those  exempting 
the  carrier  from  responsibility  for  losses 
happening  from  accident,  or  from  dangers  of 
navigation  that  no  human  skill  or  diligence 
can  guard  against." 

It  was  long  since  settled  in  Clark  v.  Barn- 
well, 12  How.  272,  13  L.  ed.  986,  that  where 
goods  are  received  in  good  order  on  board 
of  a  vessel  under  a  bill  of  lading  agreeing 
to  deliver  them,  at  the  termination  of  the 
voyage,  in  like  good  order  and  condition, 
and  the  goods  are  damaged  on  the  voyage, 
in  a  proceeding  to  recover  for  the  breach 
of  the  contract  of  affreightment,  after 
the  amount  of  damage  has  been  estab- 
lished, the  burden  lies  upon  the  carrier  to 
show  that  it  was  occasioned  by  one  of  the 
perils  for  which  he  was  not  responsible. 
But,  as  illustrated  in  the  case  of  The  G.  K. 
Booth,  171  U.  S.  450,  43  L.  ed.  234,  19  Sup. 
^  Ct.  Rep.  9,  proof  merely  of  damage  to  cargo 
«  by  sea  water  does  not  necessarily  tend  to 
ff  establish  that  such*damage  was  caused  by  a 
-.  peril  or  danger  of  the  seas.  In  that  case 
the  facts  were  that  the  explosion  of  a  case 
of  detonators,  which  were  part  of  a  cargo, 
burst  open  the  side  of  the  ship  below  the 
water  line,  and  the  sea  water,  rapidly  flow- 
ing in  through  the  opening  made  by  the  ex- 
plosion, injured  the  plaintiff's  sugar.  It  was 
held  that  although  the  explosion  and  the 
inflow  of  the  water  were  concurrent  causes 
of  the  damage,  yet  'the  explosion,  and  not 
the  sea  water,  was  the  proximate  cause 
of  damage,  and  that  this  damage  was  not 
occasioned  by  the  perils  of  the  sea  within 
the  exceptions  in  the  bill  of  lading."  As 
well  observed  by  counsel  in  the  argument  at 
bar,  the  efficient  cause  of  the  damage  sus- 
tained by  the  rice  on  board  the  Folmina 
must  be  sought  in  those  conditions  or  events 
which  caused  or  permitted  the  entrance  of 
sea  water.  It  cannot  in  reason  be  said  that 
sea  water  was  the  efficient,  the  proximate 
cause  of  the  cargo  damage,  because  no  other 
cause  for  that  damage  has  been  disclosed. 
As  there  must  have  been  an  efficient  cause 
permitting  the  sea  water  to  enter,  so  long  as 
that  cause  remains  imdisclosed  it  cannot  be 
said  that  the  damage  has  been  shown  to 
have  resulted  from  causes  within  the  scope 
of  a  sea  peril.  Of  course,  where  goods  are 
delivered  in  a  damaged  condition  plainly 
caused  by  breakage,  rust,  or  decay,  their 
condition  brings  them  within  an  exception 
exempting  from  that  character  of  loss,  as 
the  very  fact  of  the  nature  of  the  injury 
shows  the  damage  to  be  prima  facie  within 
the  exception,  and  hence  the  burden  is  up- 
on the  shipper  to  establish  that  the  goods 


are  removed  from  its  operation  because  of 
the  negligence  of  the  carrier.  But,  in  a 
case  like  the  one  before  us,  where  showing 
an  injury  by  sea  water  does  not,  in  and  of 
itself>  operate  to  bring  the  damage  within 
the  exception  against  dangers  and  accidents 
of  the  sea,  it  follows  that  it  is  the  duty  of 
the  carrier  to  sustain  the  burden  of  proof 
by  showing  a  connection  between  damage  by 
the  sea  water  and  the  exception  against  sea 
perils.  For  the  distinction  between  the  two, 
see  The  Henry  B.  Hyde,  82  C.  C.  A.  634,  61 
U.  S.  App.  147,  90  Fed.  114,  116;  The  Len- 
nox, 90  Fed.  308,  309;  The  Patria,  68  C.  C.  > 
A.  397,  132  Fed.  971,  972.  Sj 

•The  inability  of  the  court  below  to  de-S?' 
termine  the  cause  of  the  entrance  of  the 
sea  water  would  imply  that  the  evidence  did 
not  disclose  in  any  manner  how  the  sea 
water  came  into  the  ship.  In  other  words, 
while  there  was  a  certainty  from  the  proof 
of  a  damage  by  sea  water,  there  was  a  fail- 
ure of  the  proof  to  determine  whether  the 
presence  of  the  sea  water  in  the  ship  was 
occasioned  by  an  accident  of  the  sea,  by 
negligence,  or  by  any  other  cause.  Mani- 
festly, however,  the  presence  of  the  sea  water 
must  have  resulted  from  some  cause,  and  it 
would  be  mere  conjecture  to  assume  simply 
from  the  fact  that  damage  was  done  by  sea 
water  that  therefore  it  was  occasioned  by  a 
peril  of  the  sea.  As  the  burden  of  showing 
that  the  damage  arose  from  one  of  the 
excepted  causes  was  upon  the  carrier,  and 
the  evidence,  although  establishing  the  dam- 
age, left  its  efficient  cause  wholly  tmaseer- 
tained,  it  follows  that  the  doubt  as  to  the 
cause  of  the  entrance  of  the  sea  water  must 
be  resolved  against  the  carrier.  The  Edwin 
I.  Morrison,  (Bradley  Fertilizer  Co.  v.  The 
Edwin  I.  Morrison)  153  U.  S.  199,  212,  38 
L.  ed.  688,  692,  14  Sup.  Ct.  Rep.  823.  And 
see  further  the  following  cases,  applying  the 
principle  just  stated,  and  holding  that  be* 
cause  the  damage  to  cargo  was  shown  to 
have  been  occasioned  by  sea  water,  without 
any  satisfactory  proof  as  to  the  cause  of  its 
presence,  in  view  of  the  burden  resting  upon 
the  carrier,  conjecture  would  not  be  per- 
mitted to  take  the  place  of  proof:  The  Sloga, 
10  Ben.  315,  Fed.  Gas.  No.  12,955;  The 
Compta,  4  Sawy.  375,  Fed.  Cas.  No.  3,069; 
Bearse  v.  Ropes,  1  Sprague,  331,  Fed.  Cas. 
No.  1,192;  The  Zone,  2  Sprague,  19,  Fed. 
Cas.  No.  18,220;  The  Svend,  1  Fed.  54;  The 
Centennial,  7  Fed.  601;  The  Lydian  Mon- 
arch, 23  Fed.  298;  The  Queen,  78  Fed.  155, 
165,  168,  affirmed  in  36  C.  C.  A.  135,  94 
Fed.  180,  196;  The  Phoenicia,  90  Fed.  116, 
119,  40  C.  C.  A.  221,  99  Fed.  1005;  Insur- 
ance Co.  of  N.  A.  V.  Easton  &  M.  Transp. 
Co.  97  Fed.  653;  The  Presque  Isle,  140  Fed. 
202,  205. 

So  far  as  the  second  question  is  concerned. 
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it  does  not  propound  a  distinct  issue  of  law, 
but,  in  effect,  calls  lor  a  decision  of  the 
whole  case,  and  therefore  need  not  be  an- 
swered. Chicago,  B.  &  Q.  R.  Co.  v.  Williams, 
206  U.  S.  444,  452,  51  L.  ed.  875,  878,  27 
Sup.  Ct.  Rep.  559,  and  cases  cited. 

The  first  question  is  answered  "No,"  and 
the  second  is  not  answered. 


(212  U.  S.  364) 

D.  Q.  FRITZLEN,  Edna  P.  Fritzlen,  and 
W.  H.  Weldon,  Plffs.  in  Err., 

V. 

BOATMEN'S  BANK. 

BxMOVAL  OF  Causes  (i  110*)— Effeot  of 
REMAiTDiiro  —  Second  Application  to 
Remote. 

1.  An  order  remanding  a  cause  to  the 
state  court  whence  it  was  removed  does  not 
control  the  right  to  make  a  second  applica- 
tion for  removal  if  it  results  from  the  sub- 
sequent pleadings  or  the  conduct  of  the  par- 
ties that  the  cause  becomes  a  removable  one. 

[Bd.  Note.—For  otber  cases,  see  Removal  of 
Oauses,  Cent  Dig.  I  286;    Deo.  Dig.  S  UO.*] 

Removai.  of  Causes  (i  110*)— Effect  of 
Remanding  —  Second  Application  to 
Remove. 

2.  Changes  in  the  pleadings  in  an  action 
to  foreclose  a  mortgage  after  the  cause  has 
been  remanded  to  the  state  court  whence  it 
had  been  removed,  which  show  the  untruth 
of  the  averment  in  the  petition  of  the  junior 
character  of  another  mortgage  held  by  a 
foreign  corporation  which  was  made  a  party 
defendant^  and  the  existence  of  a  separable 
controversy  between  such  corporation  and 
the  other  parties,  who  are  all  citizens  of  the 
8tat«,  are  sufficient  to  justify  the  granting 
of  a  second  application  for  removal. 

[Ed  Note.— For  otber  eases,  see  Removal  of 
Causes.  Cent.  Dig.  fi  236 ;    Dec.  Dig.  fi  110.*] 

Removal  of  Causes  (S  53*)  —  Sepabablb 

CONTBOVEBST. 

3.  A  separable  controversy  exists,  remov- 
able from  a  state  court  to  a  Federal  court 
by  a  foreign  corporation,  joined  as  a  party 
defendant  to  a  suit  to  foreclose  a  mortgage, 
where  both  mortgagor  and  mortgagee,  who 
are  citizens  of  the  state,  unite  in  attacking 
the  validity  of  a  prior  mortgage  in  favor  of 
such  corporation  on  the  ground  that  it  was 
doing  business  without  complying  with  the 
state  laws,  and  that  the  note  secured  there- 
by embraced  charges  exacted  because  of  an 
illegal  combination  in  restraint  of  trade. 

[Bd.  Note.— For  other  cases,  see  Removal  of 
Causes.  Cent  Dig.  S  104;    Dec.  Dig.  8  53.*] 

Removal  op  Causes  (§  79*)  —  Time  fob 

Filing  Petition. 

4.  A  petition  to  remove  a  cause  from  a 
fatate  to  a  Federal  court  is  in  time  when 
filed  as  soon  as  the  petitioner  learns  of  the 
filing,  without  notice,  of  additional  plead- 
ings in  the  state  court,  the  effect  of  which 
is  to  disclose  a  removable  controversy. 

[Bd.  Note.— For  otber  cases,  see  Removal  of 
Oauses,  Cent  Dig.  S  Itf ;    Dec  Dig.  S  78.*] 

[No.  99.1 


Argued  January  28,  29,  1900.    Decided  Feb- 
ruary 23»  1900. 

IN  ERROR  to  the  Supreme  Court  of  tbe 
State  of  Ejuisaa  to  review  a  judgment 
which  reversed  a  judgment  of  the  District 
Court  of  Clark  County,  in  that  state,  in  an 
action  to  foreclose  a  mortgage,  rendered  aft- 
er denying  an  application  to  remove  the 
cause  to  a  Federal  court.      Affirmed. 

See  same  case  below,  75  Kan.  479,  80  Pae. 
915. 

The  facta  are  stated  in  the  opinion. 

Messrs.  D.  R.  Hite,  H.  J.  Bone,  and 
F.  C.  Price  for  plaintiffs  in  error. 

Messrs.  James  S.  Botsford,  Buckner  F. 
Deatherage,  and  Odus  G.  Young  for  defend- 
ant in  error. 

Mr.  Justice  White  delivered  the  opinion 
of  the  court: 

On  the  23d   of  July,   1903,  in  a   court ^ 
of  the  state  of  ELansas,  William  H.  Weldon,  9 
a  citizen  of  that  state,  sued^D.  G.  Frits- » 
len  and  his  wife,  Edna,  also  such  citizens, 
and  the  Boatmen's  Bank,  a  corporation  or- 
ganized under  the  laws,  and  a  citizen  of, 
Missouri.    The  cause  of  action  against  the 
Fritzlens  was  a  note  for  $3,750,  dated  July 
2,  1903,  maturing  in  ten  days,  alleged  to^ 
be  secured  by  mortgages  covering  described 
real   estate    and   certain   live   stock.     The 
bank  was  made  a  defendant  upon  the  aver- 
ment that  it  claimed  to  have  a  mortgage- 
on  the  real  estate  and  personal  property 
which  secured  the  note  sued  on,  and  this  al- 
leged mortgage  was  asserted  to  be  illegal 
and  void,  and,  in  any  event,  to  be  "junior 
and  subordinate  to  the  right,  title,  interest,, 
and  lien  of  this  plaintiff."     Judgment  for 
the  amount  of  the  note,  with  interest,  waa. 
prayed,  as  also  that  the   mortgage  secur- 
ing the  same  be  decreed  to  be  a  first  and 
prior  lien  over  all  others  on  the  property; 
that  so  much  of  tne  property  as  was  neces- 
sary be  sold  to  satisfy  the  judgment;  and 
that   *'the   pretended   claim,   lien,   and   in- 
terest of  the  said  defendant  the  Boatmen'a 
Bank  be  declared  to  be  illegal  and  void." 
Summons  by  publication  was  made,  calling 
upon  the  bank  to  answer  before  September 
4,  1903.     On  July  30  Weldon  applied  for 
a  temporary  injxmction,  preventing  the  de- 
fendants, pending  the  suit,  from  removing 
any  of  the  property  beyond  the  jurisdiction 
of  the  court,  and  a  restraining  order  was^ 
allowed.    On  August  13,  1903,  the  bank  de- 
murred to  the  petition,  because  facta  ade- 
quate to  establish  that  the  mortgage  by  it 
held  was  invalid  were  not  averred,  and  be- 
cause two  distinct  causes  of  action  were  un- 
lawfully joined, — the  one  to  enforce  the  al- 
leged mortgage  against  the  Fritzlens,  and 
the  other  assailing  the  rights  of  the  bank.. 
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On  the  dfty  the  demurrer  was  filed,  the  bank, 
giving  the  necessary  bond,  asked  removal 
of  the  cause  to  the  circuit  court  of  the 
United  States  for  the  district  of  Kansas,  on 
the  ground  that  the  controversy  as  to  the 
validity  of  its  mortgage  was  separable  from 
the  controversy  concerning  the  enforcement 
of  the  alleged  mortgage  against  the  Fritz- 
lens,  and,  additionally,  because  of  local  prej- 
^udice.  On  September  14  the  circuit  court  of 
«the  United  States,  presided  over  by  Lochren, 

•  J.,  overruled  motions  to  remand  made* by 
FHtslen  and  Weldon,  the  court  basing  its 
action  upon  the  separable  nature  of  the  con- 
troversies, and  not  considering  the  ground 
of  local  prejudice,  and  on  that  day  the  court 
dissolved  the  restraining  order  previously  al- 
lowed by  the  state  court.  A  copy  of  the 
order  refusing  to  remand  was  filed  in  the 
state  court.  On  the  9th  of  October,  1003, 
in  the  United  States  district  court  for  the 
district  of  Kansas,  the  bank  brought  an  ac- 
tion of  replevin  for  the  possession  of  tlie 
personal  property  embraced  in  its  mortgage, 
and  the  marshal,  under  a  writ  of  replevin, 
took  and  delivered  the  property  to  the  bank. 
More  than  six  months  after  the  order  refus- 
ing to  remand,  the  circuit  court  of  the 
United  States  for  the  district  of  Kansas,  pre- 
sided over  by  Pollock,  J.,  granted  a  motion 
<Kf  Weldon  to  remand  the  cause  to  the  state 
court.  In  making  this  order  the  court  con- 
sidered that  the  prior  refusal  to  remand 
was  not  binding  upon  it,  because  it  deemed 
the  question  of  jurisdiction  to  be  always 
open,  and  it  was  its  plain  duty  to  decline 
to  take  jurisdiction  over  a  cause  if  the 
power  to  entertain  it  did  not  obtain.  128 
Fed.  608. 

Thereupon  the  bank,  in  the  state  court, 
on  May  14,  1904,  withdrew  its  demurrer 
and  answered.  Besides  denying  the  aver- 
ments of  WeldiHi's  petition,  it  was  alleged 
that  the  bank  was  the  holder  for  value  of 
a  note  of  Fritzlen  for  $32,920.15,  dated  No- 
vember 30,  1901,  and  secured  by  mortgage 
on  the  personal  and  real  property  referred 
to  in  the  petition  of  Weldon,  the  mortgage 
having  been  recorded  on  December  6,  1901. 
It  was  averred  that  the  lien  of  the  bank  was 
paramount  to  any  lien  resulting  from  the 
Weldon  mortgage.  The  prayer  was  only 
this:  "Wherefore,  having  fully  answered, 
said  Boatmen's  Bank  prays  judgment,  and 
that  it  may  go  hence  without  day,"  and 
with  costs  in  its  favor.  About  ten  days 
after,  the  Fritzlens  applied  to  the  state 
court  for  an  order  directing  the  bank  to 
restore  to  them  the  personal  property  taken 
under  the  writ  of  replevin.  The  motion 
stated  the  prior  issue  of  a  restraining  order; 
i.reeited  the  facts  as  to  the  refusal  to  re- 
vmand  by  Lochren,  J.,  the  bringing  of  the 

•  replevin  suit,  and  the  subsequent* remand- 


ing of  the  cause  under  the  order  of  PoUook, 
J.  It  was  recited  that  the  replevin  suit 
bad  been  dismissed  for  want  of  jurisdiction 
by  the  circuit  court  of  the  United  States. 
Upon  this  motion,  on  the  same  day,  the 
court  directed  the  return  of  the  property,  or, 
if  sold,  the  deposit  of  the  proceeds  in  a 
designated  bank.  As  the  effect  of  this  order 
and  the  subsequent  procedure  concerning  it 
is  not  relevant  to  the  question  which  we 
are  called  upon  to  decide,  it  is  not  necessary 
to  further  refer  in  detail  to  the  subject.  Suf • 
fice  it  to  say  that  the  bank  thereafter  moved 
to  set  aside  the  order  on  the  ground,  among 
others,  that  the  restraining  order  had  been 
set  aside  by  the  circuit  court  of  the  United 
States  while  the  case  was  there  pending, 
and  that,  although  the  replevin  suit  had 
been  dismissed  for  want  of  jurisdiction,  the 
question  of  the  rightfulness  of  the  dismissal 
was  pending  before  the  circuit  court  of  ap- 
peals for  the  eighth  circuit. 

On  the  26th  day  of  May,  1904,  Fritzlen 
answered  the  petition  of  Weldon  by  admit- 
ting the  debt  and  mortgage,  but  charging 
that  all  the  interest  claimed  was  not  due. 
The  answer  then  proceeded  to  set  out  mat- 
ters which  were  alleged  to  be  Fritzlen's 
"cause  of  action  against  his  codefendant, 
the  Boatmen's  Bank."  The  matters  alleged 
on  this  subject  were  substantially  as  fol- 
lows : 

First.  It  was  charged  that  the  note  which 
was  held  by  the  Boatmen's  Bank  embraced 
the  sum  of  a  previous  note  or  notes  given 
by  Fritzlen  to  the  firm  of  Elmore  A  Cooper, 
and  an  association  known  as  tne  Elmore  & 
Cooper  Live  Stock  Commission  Company,  a 
Missouri  corporation.  These  previous  notes, 
it  was  charged,  were  secured  by  a  chattel 
mortgage,  but  were  not  negotiable,  and  had 
been  assigned  to  the  Boatmen's  Bank,  and 
were  subject  to  any  equity  existing  in  favor 
of  Fritzlen.  The  notes,  it  was  alleged,  were 
made  up  in  considerable  part  of  charges  or 
commissions  which  had  been  exacted  by  El- 
more &  Cooper  or  the  commission  company 
for  commissions  relating  to  the  sale  and 
handling  of  live  stock  for  Fritzlen  at  thOg^ 
Kansas  City  stock  yards.  These  commis-g 
sions,  it  was  alleged,  had  been*exacted  be-* 
cause  of  an  illegal  combination  in  restraint 
of  trade,  in  violation  of  the  laws  of  the 
state  of  Kansas  controlling  the  method  of 
doing  business  at  the  Kansas  City  stock 
yards,  to  which  Elmore  A  Cooper  and  the 
commission  company  were  parties,  and  hence 
Fritzlen  was  entitled  to  recover  the  sum 
thereof.  The  amount  of  the  commissions 
thus  referred  to  exceeded  $3,000. 

Second.  That  prior  to  the  time  when  the 
bank  had  acquired  the  note  or  notes  from 
Elmore  A  Cooper  or  the  commission  com- 
pany,  and   subsequent   thereto  up  to  the 
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time  when  the  bank  obtained  the  note  d»> 
scribed  in  its  answer,  it  was  a  Missouri  oor- 
poration,  and  had  not  complied  with  the 
laws  of  Kansas  authorizing  foreign  corpo- 
rations to  do  business  in  that  state.  It  was 
charged  that  the  dealings  concerning  the  as- 
signment of  the  notes  from  Elmore  &  Cooper 
and  the  commission  company,  as  well  as 
the  dealings  which  led  up  to  the  giving 
of  the  note  upon  which  the  bank  relied,  as 
well  as  other  transactions,  constituted  a  do- 
ing of  business  in  Kansas  by  the  bank  in 
violation  of  law,  and  therefore  the  note  was 
void. 

Third.  That  prior  to  the  giving  of  the 
note  which  the  bank  held,  negotiations  had 
lupervened  between  the  bank  and  Fritzlen, 
having  reference  to  the  liability  of  the  lat- 
ter for  the  note  or  notes  which  the  bank 
had  acquired  from  Elmore  &  Cooper  and  the 
commission  company.  That,  as  a  result  of 
these  negotiations,  it  had  been  contracted 
between  the  bank  and  Fritzlen  that  the  bank 
would  make  to  Fritzlen  additional  advances 
of  money  to  enable  him  to  carry  on  the  busi- 
ness of  his  stock  farm  in  Kansas,  and 
would  furnish  to  Fritzlen  the  food  required 
to  feed  his  stock  on  his  ranch  during  the 
winter  of  1902-1903,  and  that  as  a  result  of 
these  understandings  it  was  agreed  between 
them  that  Fritzlen  give  a  new  note  to  the 
bank  for  the  amount  of  its  previous  claims 
and  advances,  which  should  be  secured  by 
»  chattel  mortgage  as  well  as  one  upon 
real  estate,  and  that  the  note  held  by  the 
bank  was  given  as  the  result  of  this  agree- 
ment. It  was  then  charged  that,  although 
«the  bank  had  repeatedly  been  called  upon 
?to  comply  *with  its  contract  to  furnish  the 
food  for  the  cattle,  it  had  failed  to  do  so, 
and,  as  a  result  of  a  sudden  and  rigorous 
blizzard  in  the  winter  of  1903,  over  500  head 
of  the  cattle  perished  by  starvation,  and 
the  remainder  were  reduced  in  value,  result- 
ing in  a  loss  of  at  least  $20,000.  The  simi 
of  this  loss  was  asserted  to  be  due  by  the 
bank  to  Fritzlen. 

Fourth.  Further,  it  was  charged  that  al- 
though, after  the  bringing  of  the  suit  by 
Weldon,  a  restraining  order  had  been  by  him 
obtained,  forbidding  the  removal  of  the  cat- 
tle which  were  covered  by  the  chattel  mort- 
gage, the  bank  had  illegally  taken  possession 
of  and  removed  cattle  to  the  value  of  $25,- 
000,  and  was  liable  to  Fritzlen  to  return 
the  same  or  to  pay  their  value.  The  an- 
swer concluded  by  a  prayer  that  an  ac- 
count be  taken  by  the  court  of  the  debt 
due  by  Fritzlen  to  the  plaintiff,  Weldon, 
so  as  to  fix  the  sum  of  the  interest  due 
thereon;  that  the  note  held  by  the  bank, 
and  the  chattel  mortgage  securing  the  same, 
be  decreed  to  be  null  and  void;  that  an 
account  be   stated  between   the   bank   and 


Fritzlen  without  reference  to  the  amount  of 
the  note  held  by  the  bank,  so  as  to  exclude 
illegal  charges  previously  made  by  Elmore  A 
Cooper  and  the  commission  company,  and 
that  the  bank,  in  the  accounting,  be  charged 
with  the  loss  occasioned  by  the  death  or 
injury  of  cattle,  caused  by  its  failure  to 
supply  food  under  its  contract.  It  was  ad- 
ditionally prayed  that  it  be  decreed  that 
the  real  estate  mortgage  held  by  the  bank 
had  been  completely  paid,  and  consequently 
that  all  liens  arising  therefrom  be  decreed 
to  be  extinguished,  and,  unless  the  bank  re- 
turned the  cattle  illegally  taken,  there  also 
be  a  recovery  for  the  full  value  thereof. 

On  the  same  day — May  the  26  th — Weldon, 
the  plaintiff,  filed  his  reply  to  the  answer 
of  the  Boatmen's  Bank.     By  such  answer 
Weldon,   in  effect,  set  up,  as  against  the 
bank,  the  same  causes  of  action  advanced 
by   Fritzlen  in   his   answer  concerning  the 
illegality  of  the  note  held  by  the  bank,  be- 
cause it  had  engaged  in  business  as  a  for- 
eign   corporation   in   the    state   of   Kansaa^ 
without  complying  with  the  state  law,  and^ 
because* there  had  entered  into  the  sum  of* 
the  note  held  by  the  bank  illegal  charges 
previously  made  by  Elmore  &  Cooper  and 
the  Elmore  &  Cooper  Commission  Company. 

On  June  10,  1904,  the  bank  made  its 
second  application  to  remove  the  case,  based 
upon  the  ground  that  the  effect  of  the  re- 
plies of  Fritzlen  and  of  Weldon  was  to  make 
manifest  that  there  was  a  separable  con- 
troversy as  to  the  validity  of  the  mortgage 
of  the  bank,  between  Weldon  and  Fritzlen 
on  the  one  side  and  the  bank  on  the  other, 
which  was  cognizable  in  the  United  States 
court,  and,  moreover,  that  it  plainly  resulted 
from  the  pleadings,  since  the  entry  of  the 
order  to  remand,  made  by  Pollock,  J.,  that 
Weldon  had  unnecessarily  made  the  bank  a 
party  to  his  suit  to  foreclose  against  Frits- 
len  as  the  result  of  a  conspiracy  between 
Fritzlen  and  himself,  for  the  purpose  of  pre- 
venting the  issue  as  to  the  validity  of  the 
mortgage  of  the  bank  being  tried  in  the 
courts  of  the  United  States.  It  was  recited 
that  the  answers  of  Fritzlen  and  Weldon 
had  been  filed  without  notice,  and  the  mo- 
tion to  remove  was  made  at  once  on  learn- 
ing of  such  filing. 

The  court,  although  it  found  that  the 
bond  for  removal  was  sufficient,  declined  to 
order  the  removal,  to  which  the  bank  ex- 
cepted. It  is  unnecessary  to  detail  the  fur- 
ther proceedings  in  the  trial  court.  It  is 
adequate  to  say  that  the  issues  between  the 
parties  were  tried  in  part  by  a  jury  and  in 
part  by  the  court,  and  resulted  in  *  judg- 
ment allowing  in  part  the  claim  of  Fritzlen 
against  the  bank,  and  the  remainder  of  the 
claim  of  the  bank  against  Fritzlen,  and, 
while  giving  a  judgment  in  favor  of  Weldon 
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against  Fritzlen,  rejected  the  claim  of  Wei 
don  as  to  the  entire  illegality  of  the  mort- 
gage to  the  bank. 

The  case  was  removed  to  the  supreme 
oourt  of  Kansas  by  proceedings  in  error 
prosecuted  by  the  various  parties.  Pending 
its  determination — taking  judicial  notice  of 
our  own  records — it  is  to  be  observed  that 
the  cause  was  decided  which  was  pending 
in  the  circuit  court  of  appeals  for  the  eighth 
circuit,  resulting  from  the  writ  of  error  pros- 
^ecuted  from  that  court  to  the  judgment  of 
i*  the  circuit  court  for  the  district  of  Kansas, 
•  dismissing,  for  want  of  jurisdiction,  the 
replevin  action  referred  to  in  the  previous 
statement.  The  court,  while  treating  the 
order  for  remanding  the  cause,  made  by  Pol- 
lock, J.,  as  not  subject  to  be  reviewed,  nev* 
ertheless  held  that  the  effect  of  that  order 
was  not  necessarily  controlling  as  to  the 
jurisdiction  of  the  court  below  in  the  replev- 
in  action  brought  whilst  the  Weldon  suit 
was  pending  in  the  circuit  court  of  the 
United  States  in  consequence  of  the  refusal 
of  Lochren,  J.,  to  remand.  Coming  to  con- 
sider, as  an  independent  question,  whether 
the  subject-matter  of  the  replevin  suit  was 
beyond  the  jurisdiction  of  the  circuit  court 
for  the  district  of  Kansas,  it  was  held  that 
the  suit  was  clearly  within  the  jurisdiction 
of  the  court,  because  the  Weldon  suit  pre- 
sented a  separable  controversy  between  Wel- 
don and  Fritzlen,  on  the  one  side,  and  the 
bank,  on  the  other,  as  to  the  validity  of  the 
mortgage  of  the  bank,  and  that  although 
the  remanding  order  of  Pollock,  J.,  could  not 
be  reversed,  nevertheless  its  effect,  while 
operative,  and  not  open  to  attack,  did  not 
necessarily  oust  the  circuit  court  of  juris- 
diction over  the  replevin  action,  brought 
when  the  Weldon  suit  was  pending  in  the 
circuit  oourt.  The  judgment  dismissing  the 
replevin  suit  for  want  of  jurisdiction  was 
reversed  and  the  case  remanded  for  further 
proceedings.  68  C.  C.  A.  288,  135  Fed.  650. 
A  petit i(Mi  praying  a  writ  of  certiorari  to 
review  this  judgment  was  by  this  court  de- 
nied. 198  U.  S.  686,  49  L.  ed.  1174,  25 
Sup.  Ct.  Rep.  803. 

The  case  pending  on  error  in  the  supreme 
court  of  Kansas  was  thereafter  decided. 
That  court,  without  questioning  the  order 
remanding  the  cause,  made  by  Pollock,  J., 
as  controlling  in  the  condition  of  the  plead- 
ings at  the  time  that  order  was  made,  held 
that,  by  the  effect  of  the  pleadings  filed 
after  the  return  of  the  cause  in  consequence 
of  the  order  remanding,  the  record  present- 
ed a  separable  controversy,  with  Weldon 
and  Fritzlen  on  the  one  side  and  the  bank 
on  the  other,  which  justified  the  second  ap- 
plication to  remove,  and  therefore  that  ap- 
plication had  been  wrongfully  refused.  It, 
in  addition,  held  that  the  evolution  of  the 
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pleadings  in  the  state  court  after  the  order  ^ 
to  remand  waa  adequate  to  establish  prima  g 
facie  that^Weldon,  in  luing  to  enforce  hia« 
mortgage,  had  joined  the  bank,  although  it 
was  not  a  necessary  party  to  that  proceed- 
ing, because  of  a  collusive  conspiracy  be- 
tween himself  and  Fritzlen  to  enable  the 
latter  to  contest  with  the  bank  the  validity 
of  its  mortgage,  and  prevent  that  contro- 
versy from  being  cognizable  in  the  Federal 
courts,  which  would  have  been  otherwise  the 
case.    76  Kan.  479,  89  Pac.  916.    This  writ 
of  error  was  then  prosecuted. 

A  motion  to  dismiss  was  postponed  to  the 
hearing  on  the  merits.  The  assertion  that 
we  have  power  to  review  is  based  upon  the 
proposition  that  the  necessary  effect  of  the 
judgment  of  the  court  below  was  to  refuse  to 
give  effect  to  the  order  of  the  Federal  court 
remanding  the  cause,  which  it  is  insisted  was 
final  and  the  law  of  the  case  in  all  subse- 
quent proceedings,  and  not  susceptible  of 
being  reviewed  in  any  forum,  citing  Mis- 
souri P.  R.  Co.  V.  Fitzgerald,  160  U.  S.  556, 
40  L.  ed.  536,  16  Sup.  Ct  Rep.  389.  But  it 
is  not  open  to  controversy  that  if,  after  an 
order  to  remand  has  been  made,  it  results, 
from  the  subsequent  pleadings  or  conduct  of 
the  parties  to  the  cause,  that  the  cause  is 
removable,  on  the  development  of  such  situa- 
tion a  second  application  to  remove  may  be 
made,  and  the  right  to  do  so  because  of  the 
changed  aspect  is  not  controlled  by  the  pre- 
vious order  remanding  the  cause.  Powers  v. 
Chesapeake  &  0.  R.  Co.  169  U.  S.  02,  42  L. 
ed.  673, 18  Sup.  Ct.  Rep.  264.  See  also  Weck- 
er  V.  National  Enameling  &  Stamping  Co. 
204  U.  S.  177,  61  L.  ed.  433,  27  Sup.  Ct.  Rep. 
184,  9  A.  &  E.  Ann.  Cas.  757.  It  follows, 
therefore,  that  the  contention  that  the  nec- 
essary effect  of  the  judgment  below  was  to 
refuse  to  give  effect  to  the  previous  remand- 
ing order  is  without  foundation.  It  is  said, 
however,  that  as  the  power  to  entertain  a 
subsequent  motion  to  remove  depended  upon 
a  change  in  the  condition  of  the  record,  that 
the  result  of  the  judgment  below  was  to 
deny  all  effect  to  the  prior  order  remanding 
the  cause,  as  there  had  been  no  such  change 
in  the  record  as  to  justify  the  granting  of 
the  second  order  to  remove.  To  sustain  this 
proposition  it  is  insisted  that  substantially 
the  only  change  that  resulted  from  the  plead- 
ings filed  after  the  remanding  of  the  cause 
was  that  brought  about  by  the  filing  of  the 
answer  of  Fritzlen,  and  the  defenses  set  up^^ 
in  that  answer  against  the  mortgage  held  by  |? 
the  bank,  which,  it  is  argued,  in^the  nature  • 
of  things  could  not  operate  to  affect  the 
removability  of  the  suit  between  Wel- 
don and  Fritzlen.  But  the  premise  upon 
which  the  proposition  rests  is  without  foun- 
dation in  fact.  As  we  have  seen,  the  peti- 
tion  of   Weldon,   impleading   Fritzlen   andL 
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the  bank,  while  it  assailed  the  bank's  mort- 
gage in  express  terms,  alleged  that  that 
mortgage,  if  it  existed,  was  junior  in  rank 
to  the  mortgage  of  Weldon.  And  the  seri- 
ous consequences  which  that  averment  had 
upon  the  order  to  remand  the  case  is  indi- 
cated in  the  opinion  of  Pollock,  J.,  sustain- 
ing the  motion  to  remand.  The  necessary 
effect  of  the  answer  of  the  bank,  filed  after 
the  remanding,  and  of  the  answer  by  Fritz- 
len,  as  well  as  of  the  answer  filed  by  Wel- 
don, expressly  joining  Fritzlen  in  his  at- 
tack upon  the  mortgage  of  the  bank,  was  to 
make  clear  the  untruth  of  the  averment  of 
the  junior  character  of  the  mortgage  held 
by  the  bank,  and  to  establish,  therefore,  the 
fact  that  the  bank  was  not  an  indispensable 
or  necessary  party  to  the  suit  of  Weldon  for 
the  foreclosure  of  the  mortgage  against 
Fritzlen. 

It  follows,  therefore,  that  the  contention 
that  the  state  of  the  record  at  the  time  the 
second  application  for  removal  was  made  was 
not  materially  different  from  the  condition 
existing  when  the  prior  order  to  remand  was 
allowed,  is  unwarranted.  So  far  as  the  sepa- 
rable nature  of  the  controversy  is  concerned, 
arising  on  the  record  as  it  existed  at  the 
time  the  second  application  to  remove  was 
made,  we  might  rest  content  with  saying 
that  we  think  the  removal  was  rightly  al- 
lowed, for  the  reasons  stated  in  the  opinion 
of  the  court  below  and  in  that  of  the  circuit 
court  of  appeals  for  the  eighth  circuit  in 
Boatmen's  Bank  v.  Fritzlen,  68  C.  C.  A.  288, 
136  Fed.  650,  and  the  authorities  there  cit- 
ed. We  observe,  however,  that,  under  the 
case  made,  as  the  bank  was  not  an  indis- 
pensable party  to  the  suit  of  Weldon  to 
foreclose,  the  mere  fact  that  the  bank  was 
by  him  joined  as  a  defendant  along  with 
Fritzlen  cannot  be  held  to  operate  to  pre- 
vent the  application  of  the  rule  of  separable 
controversy,  and  that,  from  its  application, 
^  we  think  it  quite  clear  that  the  validity  of 
^  the  bank's  mortgage,  assailed  as  it  was  un- 
*  der  the* circumstances  of  the  case,  was  a 
separable  controversy,  with  Weldon  and 
Fritzlen  on  one  side  and  the  bank  on  the 
other,  and  it  was  therefore  rightly  the  sub- 
ject of  removal.  Without  stopping  to  give 
the  reason  for  our  conclusion,  we  also  think 
it  is  quif/e  clear,  within  the  ruling  in  Pow- 
ers V.  Chesapeake  &  O.  R.  Co.  supra,  that 
the  second  application  to  remove  was  made 
in  time. 

While  the  views  just  expressed  might  jus- 
tify granting  the  motion  to  dismiss,  yet, 
in  consequence  of  the  character  of  the  ques- 
tion (Swafford  v.  Templeton,  185  U.  S.  487, 
46  L.  ed.  1005,  22  Sup.  Ct  Rep.  783),  in- 
stead of  dismissing,  our  decree  will  be,  af- 
firmed. 


_  (aa  u.  a  822) 
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Constitutional  Law  (8  303*)— Due  Pbo- 

CESS  OF  Law— EXTEATEBHITOBIAJL  EVIVCT 

OF  State  Anti-Tbust  Law. 
1.  Property  is  not  taken  without  due  proc- 
ess of  law,  contrary  to  U.  S.  Const,  14th 
Amend.,  by  Ark.  act  of  January  23,  1905, 
§  1,  imposing  a  penalty  upon  a  foreign  cor- 
poration doing  business  within  the  state 
while  a  member  of  a  trust  or  combination 
to  control  prices,  although  such  combina- 
tion may  not  have  been  created  in  the  state, 
and  may  not  affect  prices  in  such  state,  since 
the  statute,  as  construed  by  the  state  eourts, 
does  not  forbid  or  affix  penalties  to  acts 
done  beyond  the  state,  but  simply  prohibits 
a  corporation  from  continuing  to  do  business 
within  the  state  after  it  has  done,  either 
within  or  outside  of  the  state,  the  enumerat- 
ed acts. 

[Ed.  Note.— For  other  cases,  see  Constitatlonal 
Law.  Cent  Dig.  S  868;    Dea  Dig.  I  SQ3.*] 

Constitutional  Law  (S  247*)  — Equal 
Pbotection  of  the  Laws— Olabsifiga- 
TioN  Between  Cospobationb  and  Indi- 
viduals. 

2.  The  possible  invalidity  as  to  individu- 
als  of  the  provisions  of  Ark.  act  January 
23,  1905,  §  1,  penalizing  the  doing  of  busi- 
ness within  the  state  by  members  of  a  trust 
or  combination  to  control  prices,  does  not 
render  such  provisions  invalid  as  to  corpora* 
tions,  as  denying  the  equal  protection  of  the 
laws. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent.  Dig.  fi  708;    Dee.  Dig.  I  247.<] 

Monopolies  (§  20*)— Penalizing  Doing 
Business  bt  Member  —  Dohestio  and 
Foreign  "Corpobatzonb." 

3.  Domestic  as  well  as  foreign  corpora- 
tions are  embraced  by  the  provisions  of  Ark. 
act  January  23,  1905,  §  1,  imposing  a  penal- 
ty upon  any  corporation  doing  business 
within  the  state  while  a  member  of  a  trust 
or  combination  to  control  prices. 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Dec.  Dig.  §  20.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  p.  1614,] 

Monopolies  (8  25*)--Di800vebt— Noncom- 
pliance with  Obdeb  to  Pboducb— Ex- 
cuse. 

4.  An  honest,  unavailing  effort  to  produce 
the  books  and  papers,  and  secure  the  attend- 
ance as  witnesses  before  a  commission  of  the 
officers,  agents,  directors,  and  employees 
called  for  by  an  order  made  conformably 
to  Arkansas  anti -trust  act  of  January  23, 
1905,  §  8,  in  a  proceeding  against  a  foreign 
corporation  for  violating  that  act,  will  pre- 
vent the  striking  out  of  defendant's  answer, 
and  the  entering  of  a  default  judgment 
against  it,  which  are  authorized  by  §  9  of 
that  act  when  defendant  fails  to  obey  the  or- 
der. 

[Ed.  Note.— For  other  cases,  see  Uonopolles, 
Dec.  Dig.  §  25.*] 

Constitutional  Law  (§  126*)— Impairing 
Contract  OBflLioATioNS. 

5.  No  contract  rights  of  domestic  corpo- 
rations are  impaired  by  the  provisions  of 
Ark.  act  January  23,  1906,  §  1,  imposing  a 
penalty  on  corporations  doing  busmess  in 


*For  other  cases  see  same  topic  ft  fi  nuicbxb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indezei 
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the  state  while  members  of  a  trust  or  combi- 
nation to  control  prices,  where  the  state 
Constitution  reserves  to  the  legislature  the 
power  to  repeal,  alter,  or  amend  corporate 
charters,  provided  no  injustice  be  done  to 
the  incorporators. 

_  [Bd.  Note.— Fbr  other  cases,  see  Constitutional 
Law.  Cent  Dig.  fi9  866,  867;    Dec.  Dig.  §  126.*] 

SSABCHES    AND    SEIZUBES    (§    7*)— CO&CPEL- 

IJHO  Pboduction  of  Testimony. 

6.  An  order  directing  a  foreign  corpora- 
tion sued  for  violating  the  Arkansas  anti- 
trust act  of  January  23,  1905,  to  produce 
as  witnesses  before  a  commission  certain 
named  officers,  agents,  directors,  and  employ- 
ees, and  to  produce  any  books,  papers,  or 
documents  in  the  possession  or  under  the 
control  of  such  witnesses,  relating  to  the 
merits  of  the  cause  or  to  any  defense  there- 
in, does  not  amount  to  an  unreasonable 
search  and  seizure. 

_  (Bd.  Not6.^For  other  oases,  see  Searches  and 
telsuroa.  Cent  Dig.  S  6 :   Dee.  Dig.  9  ^^*] 

Constitutional  Law  (8  312*)— Due  Pro- 
cess OF  Law— Compelling  Pboduction 
OF  Testiuont. 

7.  Due  process  of  law  la  not  denied  by 
an  order  directing  the  production  of  books 
and  papers  by  a  foreign  corporation  sued 
for  violating  the  Arkansas  anti-trust  act  of 
January  23,  1905,  because  such  order  seeks 
to  elicit  proof  not  only  as  to  the  liability 
of  the  corporation,  but  also  evidence  in  its 
possession  relevant  to  its  defense. 

[Ed.  NotSif-For  other  cases,  see  Const ittttlonal 
Law,  Cent  Dig.  I  928;    Dea  Dig.  §  812.*] 

Constitutional  Law  (§  249*)  —  Equal 
Protection  of  the  Laws— Compulsory 
Pboduction  of  Testimomt. 

8.  The  remedy  given  by  the  Arkansas  anti- 
trust act  of  January  23,  1905,  §  8,  to  secure 
the  attendance  of  witnesses  before  a  com- 
mission, and  the  production  of  books  and 
papers  in  a  proceeding  under  that  act,  does 
not  deny  the  equal  protection  of  the  laws  be- 
eause  it  applies  only  to  books  and  papers 
outside  the  state,  or  because,  properly  con- 
strued, it  may  be  confined  to  corporations 
and  joint  stock  associations  and  not  extend- 
ed to  individuals. 

[Bd.  Notev-For  other  cases,  see  Constitutional 
Law.  Cent  Dig.  S  710;    Dec  Dig.  S  249.*] 

Constitutional  Law  (§  312*)— Due  Pro- 
cess OF  Law— Striking  Out  Answer— 
Rendebinq  Default  Judgment. 

9.  Striking  from  the  files  the  answer  of  a 
foreign  corporation  sued  for  violating  the 
Arkansas  anti-trust  act  of  January  23, 1906. 
and  rendering  judgment  by  default  asrainst 
it,  conformably  to  §  9  of  that  act,  authoriz- 
ing such  action  when  defendant  disobeys  an 
order  made  in  pursuance  of  §  8,  to  secure  the 
attendance  as  witnesses  before  a  commission 
of  certain  designated  officers,  agents,  direct- 
ors, and  employees,  and  the  production  of 
books,  papers,  and  documents  in  their  po3s«s- 
Bion  or  control,  does  not  deny  due  process  of 
law 

[Bd.  Note.— For  other  eases,  see  Constitutional 
Law.  Cent  Dig.  |  928;   Dec  Dig.  S  S12.*] 

[No.  64.] 

Argned  February  24,  25,  1908.    Decided  Feb- 
ruary 23,  1909. 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Arkansas  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Pulaski 
Circuit  Court,  in  favor  of  the  state,  in  an  ac- 
tion to  recover  penalties  from  a  foreign  cor- 
poration for  violating  the  state  ant i  trust 
act.    Affirmed. 

See  same  case  below,  81  Ark.  519,  100  S. 
W.  407,  1199. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  E.  Hemingway,  John  G. 
Johnson,  George  B.  Rose,  and  Ralph  Crews 
for  plaintiff  in  error. 

Messrs.  Lewis  Rhoton,  Jams  H.  Ste- 
venson,  F.  Guy  Fulk,  W.  M.  Lewis,  W.  L. 
Terry,  and  William  F.  Kirby  for  appellee. 

o 

CO 

*Mr.  Justice  White  delivered  the  opinion? 
of  the  court: 

The  Hammond  Packing  Company,  an  Illi- 
nois corporation, — hereafter  called  the  Ham- 
mond Company,--«eekB  to  reverse  a  judg- 
ment for  $10,000  as  penalties  for  alleged 
violations  of  a  state  law  referred  to  as  the 
anti- trust  act  of  1905. 

The  Hammond  Company  challenged  the 
authority  which  the  act  purported  to  exert 
and  the  forms  of  procedure  which  the  stat- 
ute authorized  and  which  were  employed  to 
enforce  its  requirements,  because  of  their 
alleged  repugnancy  to  the  Constitution  of 
the  United  States,  in  particulars  which  were 
enumerated.  The  supreme  court  of  Arkan- 
sas held  that  the  acts  which  the  Hammond 
Company  was  charged  with  having  commit- 
ted were  within  the  prohibitions  of  the  law 
of  1905,  and  that  the  statute  was  in  no 
respect  repugnant  to  the  Constitution  of  the 
United  States.  These  conclusions  were  sus- 
tained by  considering  prior  cognate  legisla- 
tion, and  a  construction  given  thereto,  as 
well  as  by  an  analysis  of  the  act  of  1905, 
elucidated  by  a  prior  decision  made  con- 
cerning the  same.  Before  recurring  par-^ 
ticularly  to  the  procedure  and  judgment  ing 
this  case,  we  advert* to  these  subjects,  as* 
they  are  essential  to  a  comprehension  of 
the  matters  here  arising  for  decision. 

The  Constitution  of  Arkansas  of  1874 
(§  11,  art.  12)  authorized  foreign  corpora- 
tions to  do  business  in  the  state,  subject  to 
the  same  regulations  and  with  the  same 
rights  as  those  enjoyed  by  domestic  corpo- 
rations. Carrying  these  provisions  into  ef- 
fect, the  legislature  ( Kirby 's  Digest  Laws 
[Ark.]  §§  824  to  827)  authorized  permits 
to  be  issued  to  foreign  corporations,  subject- 
ing them  to  like  control  and  entitling  them 
to  the  same  privileges  as  domestic  corpora- 
tions on  payment  of  the  same  fees  as  were 
exacted  from  a  domestic  corporation,  and 
on  compliance  with  other  statutory  require- 
ments. In  §  16,  article  12,  of  the  same 
Constitution,  there  was  contained  a  reserva- 


*For  other  oases  see  same  topic  ft  %  numbbb  In  Dee.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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tfon  of  the  power  of  the  legislature  to  re- 
peal, alter,  or  amend  charters  of  incorpora- 
tion, subject,  however,  to  the  limitation  that 
thereby  "no  injustice  shall  be  done  to  corpo- 
rators.*' 

The  Hammond  Company  obtained  a  per- 
mit and  engaged  in  business  within  the 
state  of  Arkansas. 

In  1899  what  was  known  as  the  Rector 
act  was  enacted  for  tbe  punishment  of  pools, 
trusts,  and  conspiracies  to  control  prices, 
etc.  Under  this  law  an  action  was  com- 
menced to  recover  penalties  against  the 
Lancashire  Fire  Insurance  Company,  a  for- 
eign corporation  doing  business  under  a 
permit.  The  case  was  in  1899  decided  by 
the  supreme  court  of  Arkansas  against  the 
state.  66  Ark.  466,  45  L.R.A.  348,  51  S.  W. 
633.  The  court  held  that  it  [the  statute] 
"did  not  intend  to  prohibit  or  punish  acts 
done  or  agreements  made  in  foreign  coun- 
tries by  corporations  doing  business  here, 
when  such  acts  or  agreements  have  refer- 
ence only  to  persons,  property,  or  prices  in 
such  foreign  countries." 

In  January,  1905,  the  Rector  act  was  re- 
pealed and  the  statute  now  in  question  was 
enacted.  The  1st  section  of  the  new  law, 
^  which  is  in  the  margin,t  re-enncted  the  1st 
n  section  of  the  old  act  with  certain  additions, 
•  which  are  in  italics.  Variou8*sections  were 
added  in  the  new  law,  of  which  only  §§8 
and  9  are  particularly  relevant  to  this  con- 
troversy. As  we  shall  hereafter  have  oc- 
casion to  specially  consider  these  sections, 
they  are  presently  put  out  of  view. 

The  Hartford  Fire  Insurance  Company — 
a  Connecticut  corporation — was  proceeded 
against  for  alleged  violations  of  the  act  of 
1905.  The  company  defended  on  the  ground 
that  it  was  not  a  member  of  or  a  party  to 
any  pool,  etc.,  made  in  Arkansas,  and  that 
it  was  not  a  member  of  any  pool,  etc.,  which 
in  any  manner  affected  the  premium  for  in- 
suring property  within  that  state. 

In   disposing   of    the    case    the    supreme 


court  of  Arkansas  (76  Ark.  303,  89  S.  W. 
2)  considered  two  questions:  First,  the 
proper  construction  of  the  act;  and  second, 
its  constitutionality  as  construed.  The  first 
question  was  thus  stated : 

"1.  Does  the  act  prohibit,  under  the  pen-j. 
alty  named  therein,  a  foreign  insurances 
corporation  from  doing  business  in*Arkansas  ? 
while  such  corporation  is  a  member  of  a 
pool,  trust,  or  combination  to  fix  insur- 
ance rates  anywhere,  although  such  pool, 
trust,  or  combination  is  not  created  or 
maintained  in  Arkansas,  and  does  not  af- 
fect or  fix,  or  attempt  to  do  so,  rates  of  in- 
surance in  Arkansas?  To  state  the  proposi- 
tion by  illustration:  Assume  that  the  ap- 
pellant is  a  member  of  a  trust— called  a 
rating  bureau— created  and  maintained  in 
New  York  city,  to  fix  [and  maintain]  insur- 
ance rates  in  New  York  city  and  St.  Peters- 
burg, but  which  does  not  fix  or  affect  rates 
in  Arkansas, — is  it  guilty  of  a  violation  of 
the  act  if  it  transacts  an  insurance  business 
in  Arkansas  upon  complying  with  all  the 
statutes  of  this  state,  except  the  one  at 
bar?" 

In  solving  this  question  the  court  deemed 
that  the  correct  meaning  of  the  statute  was 
to  be  ascertained  by  its  text,  as  illustrated 
by  the  history  of  the  times,  indicating  the 
motives  which  led  to  the  adoption  of  the 
act.  On  this  subject  it  was  pointed  out 
that  after  the  decision  in  the  Lancashire 
Case  public  agitation  concerning  the  effect 
of  that  decision  had  arisen  and  had  occa- 
sioned an  introduction  in  the  legislature  at 
different  times  of  a  proposed  bill,  known  as 
the  Ring  bill,  intended  to  counteract  the 
effect  of  the  decision  in  the  Lancashire  Case, 
but  which  bill  had  failed  of  passage.  The 
court  said: 

''In  1904  the  dominant  political  party  in 
this  state,  through  its  party  platform,  de- 
manded of  the  next  general  assembly  the 
passage  of  the  King  bill,  and  of  the  purpose 


tSec.  1.  Any  corporation  organized  under 
the  laws  of  this  or  any  other  state  or  coun- 
try, and  transacting  or  conducting  any  kind 
of  business  in  this  state,  or  any  partnership 
or  individual,  or  other  association  or  per- 
sons whatsoever,  who  a/re  noto,  or  shall  here- 
after create,  enter  into,  become  a  member 
of,  or  a  party  to,  any  pool,  trust,  agree- 
ment, combination,  confederation,  or  under- 
standing, whether  the  same  is  made  in  this 
state  or  elsewhere,  with  any  other  corpora- 
tion, partnership,  individual,  or  any  other 
person  or  association  of  persons,  to  regulate 
or  fix,  either  in  this  state  or  elsewhere^  the 
price  of  any  article  of  manufacture,  mechan- 
ism, merchandise,  commodity,  convenience, 
repair,  any  product  of  mining,  or  any  arti- 
cle or  thing  whatsoever,  or  price,  or  premium 
to  be  paid  for  insuring  property  against  loss 
or  damage  by  fire,  lightning,  or  tornado,  or 


maintain  said  price  when  so  regulated  or 
fixed,  or  who  are  now,  or  shall  hereafter  en- 
ter into,  become  a  member  of,  or  a  party 
to  any  pool,  agreement,  contract,  combina- 
tion, association,  or  confederation,  whether 
made  in  this  state  or  elsewhere,  to  fix  or 
limit,  in  this  state  or  elsewhere,  the  amount 
or  quantity  of  any  article  of  manufacture, 
mechanism,  merchandise,  commodity,  con- 
venience, repair,  any  product  of  mining,  or 
any  article  or  thing  whatsoever,  or  the  price 
or  premium  to  be  paid  for  insuring  property 
against  loss  or  damage  by  fire,  lightning, 
storm,  cyclone,  tornado,  or  any  other  kind 
of  policy  issued  by  any  oori>oration,  part- 
nership, individual,  or  association  of  per- 
sons aforesaid,  shall  be  deemed  and  ad- 
judged guilty  of  a  conspiracy  to  defraud, 
and  be  subject  to  the  penalties  as  proTided 
by  this  act. 
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of  aaid  bill  said:  'Whereby  all  foreign  cor- 
porations shall  be  prevented  from  doing  busi- 
ness in  this  state,  if  they  are  members  of 
any  trust,  pool,  combination,  or  conspira- 
cy against  trade,  whether  such  trust,  pool, 
combination,  or  conspiracy  affects  or  is 
intended  to  affect  prices  or  rates  in  Arkan- 
sas or  not.'  The  general  assembly  elected 
in  1904,  composed  almost  entirely  of  mem- 
bers of  the  political  party  whose  platform 
is  quoted,  with  remarkable  unanimity  and 
rapidity  passed  the  King  bill,  which  had 
been  rejected  by  the  two  preceding  general 
assemblies,  and  in  less  than  a  fortnight  of 
its  organization  it  was  approved,  and  it  is 
JJthe  statute  now  at  bar." 
2^  •It  was  decided  (Wood  and  Battle,  J  J.,  dis- 
senting) '*that  the  general  assembly  intend- 
ed by  this  act  to  subject  to  the  penalty  of 
it  any  foreign  corporation  doing  business 
in  this  state  while  a  member  of  a  trust 
formed  to  fix  prices  anywhere." 

The  act,  as  thus  interpreted,  was  sus- 
tained upon  the  theory  that  "the  state  has 
dictated  these  terms  upon  which  foreign 
insurance  companies  can  do  business  in  this 
state,"  and  the  state  "possesses  the  right  to 
declare  that  foreign  insurance  corporations 
cannot  do  business  in  this  state  while  be- 
longing to  a  pool,  trust,  combination,  con- 
spiracy, or  confederation  to  fix  or  affect  in* 
surance  rates  anywhere." 

Shortly  after  the  decision  in  the  Hartford 
Case  this  action  was  commenced  by  the 
state  against  the  Hammond  Company  for  a 
forfeiture  of  its  permit  to  do  business  in 
Arkansas  and  ror  money  penalties.  As  final- 
ly  amended  the  complaint  consisted  of  four 
paragraphs  or  counts.  As,  however,  during 
the  progress  of  the  cause,  counsel  stipulated 
that,  if  any  relief  was  awarded  against  the 
Hammond  Company,  it  should  be  confined 
to  the  matters  charged  in  the  first  para- 
graph of  the  complaint,  and  be  limited  to  a 
money  recovery  not  exceeding  $10,000,  and 
effect  was  given  to  the  stipulation  in  the 
final  action  of  the  court,  we  put  all  but  the 
first  paragraph  out  of  view. 

In  the  first  paragraph  the  existence  of 
the  Hammond  Company  and  its  carrying 
on  the  business  of  dealing  in  live  stock  and 
the  products  thereof  in  Arkansas  at  a  date 
named  was  averred.  It  was  then  charged 
that  on  the  date  mentioned,  and  other  stat- 
ed days,  the  company,  in  violation  of  the 
act  of  1905,  was  a  member  or  party  to  a 
pool  or  trust,  agreement,  combination,  or 
understanding  with  corporations  and  per- 
sons, named  and  unnamed,  who  were  en- 
gaged in  the  same  line  of  business,  to  regu- 
late the  prices  of  slaughtered  live  stock, 
and  to  maintain  such  prices  as  so  regulated 
and  fixed.  The  paragraph  concluded  with 
the  prayer  for  "Judgment  that  the  right 


and  privilege  of  said  defendant  to  do  busi- 
ness in  this  state  be  declared  forfeited,  and 
that  plaintiff  have  and  recover  of  said  de- 
fendant the  sum  of  $30,000,  and  all  her  c9 
costs  in  this  suit  ^expended,  together  with  ? 
all  the  expenses  of  the  attorney  general  in 
prosecuting  same,  as  provided  in  said  act, 
and  for  all  other  and  proper  relief." 

On  the  ground  that  the  complaint  was  so 
vague  that  it  was  impossible  to  answer  the 
same,  the  Hammond  Company  moved  that 
the  state  be  directed  to  make  the  complaint 
more  specific,  so  as  to  show  when  the  alleged 
pool  or  trust  was  created,  in  what  respect 
it  constituted  a  violation  of  the  statute, 
and  where,  in  the  vast  area  in  which  it  was 
alleged  the  business  of  the  company  was 
carried  on,  the  asserted  unlawful  agreement 
was  to  operate.    The  motion  was  denied. 

The  complaint  was  demurred  to  on  the 
ground  that  it  did  not  allege  the  formation 
of  any  pool  or  trust  in  Arkansas,  or  that  it 
was  to  affect  prices  within  that  state,  and 
therefore,  if  the  facts  charged  were  within 
the  prohibition  of  the  statute,  the  act  was 
wanting  in  due  process  of  law,  and  was  re- 
pugnant to  the  14th  Amendment,  because  it 
was  an  attempt  by  the  state  to  exercise  au- 
thority beyond  its  jurisdiction.  On  the 
overruling  of  the  demurrer,  the  first  para- 
graph was  answered  by  a  general  and  spe- 
cific denial  of  each  and  every  allegation 
thereof.  Moreover,  it  was  specially  asserted 
that  the  permit  was  a  contract  on  the  faith 
of  which  large  sums  of  money  had  been  ex- 
pended in  purchasing  property  and  in  making 
permanent  improvements  thereon  within  the 
state  which  would  be  destroyed  by  a  revoca- 
tion of  the  permit,  and  that  the  business 
of  the  company  was  largely  interstate  com- 
merce. Various  defenses  under  the  Consti- 
tution of  the  United  States  were  specifical- 
ly advanced,  as  follows:  First,  that  to  re- 
voke the  permit  for  the  causes  alleged  would 
impair  the  obligations  of  the  contract  which 
had  resulted  from  the  issue  of  the  permit; 
and,  second,  that  to  grant  the  relief  prayed 
would  violate  the  equal  protection,  due 
process,  ex  post  facto,  and  interstate  com- 
merce clauses  of  the  Constitution  of  the 
United  States. 

A  request  of  the  Hammond  Company  that 
all  depositions  to  be  taken  outside  of  the 
jurisdiction  of  the  court  be  upon  written 
interrogatories  was  denied.  m 

*The  attorney  general,  availing  himself  of  V 
§  8  of  the  act,  which  is  in  t^e  margin,t  ti 
moved  for  the  appointment  of  •*oommissioner  ff 

tSec.  8.  Whenever  any  proceeding  shall 
be  commenced  in  any  court  of  competent 
jurisdiction  in  this  state  by  the  attorney 
general  or  prosecuting  attorney,  affainst  any 
corporation  or  corporations,  individual  or 
individuals,  or  association  of  individuals,  or 
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to  take  testimony  in  the  city  of  Chicago, 
and  for  the  production  and  examination  be- 
fore him  of  books  and  papers.  The  motion 
stated,  first,  that  sixteen  named  persons  re- 
sided in  or  near  Chicago,  and  were  either 
officers,  agents,  directors,  or  employees  of 
the  Hammond  Company;  that  it  was  the 
desire  of  the  state  to  take  their  testimony 
on  a  day  named;  that  all  of  said  witnesses 
were  hostile,  and  would  not  make  fair  an- 
swers to  written  interrogatories;  that  the 
facts  as  to  the  business  methods  of  the  cor- 
poration "relevant  to  the  issue  in  this  case 
and  within  the  knowledge  of  the  said  per- 
sona aforementioned  are  such  that  your  re- 
lator can  have  no  accurate  knowledge  of 
same  until  opportunity  is  given  him  to  in- 
terrogate the  aforesaid  persons,  who  have 
peculiar  and  sole  knowledge  thereof;  and 
that  it  is  impossible  for  your  relator  to 
■o  frame  written  interrogatories  to  said 
persons  as  to  elicit  the  facta  within  their 
knowledge  relevant  to  the  issues  in  this 
case."  As  to  the  production  of  books  and 
papers,  it  was  stated  that  "said  persons 
have  in  their  possession  and  under  their 
control,  and  at  the  Chicago  office  of  the 
defendant  company,  numerous  books,  papers, 
and  documents  bearing  upon  the  issues  in 
this  cause  and  relevant  to  the  claim  of  the 
plaintiff  herein;  that  the  precise  descrip- 
tion and  nature  of  these  ia  peculiarly  with- 


I  in  the  knowledge  of  the  aforeaaid  persona; 
and  that  it  ia  impossible  for  your  relator  to 
so  frame  written  interrogatoriea  and  de- 
manda  as  to  require  the  production  of  such 
books,  papers,  and  documents  as  aforesaid 
as  are  relevant  to  the  issues  in  this  cause.* 
In  response  to  this  motion  the  Hammond 
Company  asked  that  the  state  be  required 
to  "set  out  specifically  what  she  expects  t» 
prove  by  each  witness  she  desires  produced* 
and  also  to  set  out  apecifically  a  particular  S 

Mescription  of  any  books  she  desires  pro-? 
duoed  by  any  of  said  witnesses,  together 
with  the  name  of  the  witness  who  ia  to  pro* 
duce  them,  and  that  ahe  be  required  i» 
apecifically  atate  wherein  any  of  aaid  book* 
8o  named  are  material  to  the  issues  in  the 
case."  The  attorney  general  thereupon  filed 
an  affidavit,  reciting  that  he  was  "at  thia 
time  unable  to  deaignate  and  particularly 
point  out  the  hooka,  papera,  and  documents 
which  will  be  required  in  evidence  on  the 
execution  of  the  commiasion  .  .  .  that 
the  contents  and  particular  description  of 
said  books,  papers,  and  documents  are  mat- 
ters peculiarly  within  the  knowledge  of  the 
defendant  and  the  witnesses  whose  exam- 
ination is  prayed  at  said  time  and  place, 
and  that  it  is  impossible  and  impracticable 
for  me  at  this  time  to  designate  particu- 
larly the  matters  as  to  which  each  witness 
whose    testimony    is    sought    to    be    taken 


joint  stock  association  or  copartnership  un- 
der the  law  against  the  formation  and  main- 
tenance of  pools,  trusts  of  any  kind,  monop- 
olies or  confederations,  combinations  or  or- 
ganizations in  restraint  of  trade,  to  dia- 
tolve  the  same  or  to  restrain  their  formation 
or  maintenance  in  this  state,  or  recover  the 
penalties  in  this  act  provided,  then  and  in 
such  case,  if  the  attorney  general  or  prose- 
cuting attorney  desires  to  take  the  testi- 
mony of  any  officer,  director,  agent,  or  em- 
ployee of  any  corporation  or  joint  stock  as- 
sociation proceeded  against,  or,  in  case  of 
a  copartnership,  any  of  tne  members  of  said 
partnership,  or  any  employee  thereof,  in  any 
court  in  which  said  action  may  be  pending; 
and  the  individual  or  individuals  wnose  tes- 
timony is  desired  are  without  the  jurisdic- 
tion of  this  state,  or  reside  without  the 
state  of  Arkansas,  then  in  such  case  the 
attorney  general  or  prosecuting  attorney 
may  file  in  said  court  m  term  time,  or  with 
the  judge  thereof  in  vacation,  a  statement, 
in  writing,  setting  forth  the  name  or  names 
of  the  persona  or  individuals  whose  testi- 
mony he  desires  to  take,  and  the  time  when 
and  the  place  where  he  desires  said  persons 
to  appear ;  and  thereupon  the  court  or  judge 
thereof  shall  make  an  order  for  the  taking 
of  said  testimony  of  such  person  or  persons, 
and  for  the  production  of  any  books,  papers, 
and  documents  in  his  possession  or  under 
hia  control  relating  to  the  merits  of  any 
suit,  or  to  any  defense  therein,  and  shall 
appoint  a  commission  for  that  purpose,  who 


shall  be  an  officer  authorized  by  law  to  take 
depositions  in  this  state,  and  said  commia- 
aioner  shall  issue  immediately  a  notice,  in 
writing,  directed  to  the  atto|pey  or  attor- 
neys of  record  in  said  cause,  or  agent,  or 
officer,  or  other  employee,  that  the  testi- 
mony of  the  person  named  in  the  applica- 
tion of  the  attorney  general  or  the  prose- 
cuting attorney  is  desired,  and  requestins 
said  attorney  or  attorneys  of  record,  or  said 
officer,  agent,  or  employee,  to  whom  said  no- 
tice is  delivered,  and  upon  whom  the  same 
ia  served,  to  have  said  officer,  agent,  em- 
ployee, representative  of  said  copartnership, 
or  agent  thereof,  whose  evidence  it  is  de- 
aired  to  take,  together  with  such  books, 
papers,  and  documents,  at  the  place  named 
m  the  application  of  the  attorney  general 
or  the  prosecuting  attorney,  and  at  the 
time  fixed  in  said  application,  then  and 
there  to  testify:  Provided,  however.  That 
such  application  shall  always  allow,  in  fix- 
ing said  time,  the  same  number  of  days* 
travel  to  reach  the  designated  place  in  Ar- 
kansas that  would  now  be  allowed  by  law 
in  case  of  taking  depositions:  Provided* 
also,  In  addition  to  the  above-named  time, 
six  days  shall  be  allowed  for  the  attorney 
or  attorneys  of  record,  or  the  agent,  officer, 
or  employee  on  whom  notice  is  sensed,  to 
notify  the  person  or  persons  whose  testi- 
mony is  to  be  taken.  Service  of  said  no- 
tice, aa  returned  in  writing,  may  be  made 
by  anyone  authorized  by  law  to  aerve  a 
subpcena. 
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.  .  .  can  testify,  or  to  frame  interrog- 
atories to  such  witnesses,  or  state  at  tliis 
time  the  substance  of  his  evidence,  for  the 
reason  that  the  matters  as  to  which  it  is 
sought  to  examine  said  witnesses  are  mat- 
ters touching  the  eonduct  and  business  of 
the  defendant  company  and  as  to  which  the 
defendant  and  said  witnesses  have  peculiar 
and  sole  knowledge."  The  motion  to  make 
the  request  more  specific  was  overruled  and 
an  order  was  entered  authorizing  the  desig- 
nated commissioner  to  take  the  testimony 
of  the  witnesses  named  and  to  have  pro- 
duced before  him  by  the  Hammond  Com- 
pany "any  books,  papers,  and  documents  in 
the  possession  or  under  the  control  of  either 
of  said  persons,  relating  to  the  merits  of 
aaid  cause  or  to  any  defense  therein,"  ae- 
oompanied  with  the  proviso  "that  at  such 
examination  the  witnesses  and  books  afore- 
said shall  not  be  required  to  be  produced 
at  any  one  time  in  such  numbers  as  to  in- 
terfere with  the  operation  of  the  defend- 
ant's business."  The  order  contained  spe- 
eifie  directions  commanding  the  Hammond 
Company,  through  its  officers  or  agents  or 
attorney,  to  have  the  witnesses  named  pres- 
ent for  examination,  and  to  produce  the 
books  referred  to  in  the  order.    To  the  entry 

M  of  this  order  exception  was  duly  reserved. 

?  *The  commissioner  notified  the  Hammond 
Company  to  produce  the  witnesses  named 
and  the  books  and  papers  referred  to  at  his 
office  in  Chicago  on  a  designated  day.  The 
Hammond  Company,  through  its  attorneys, 
declined  to  comply,  and  stated,  in  writing, 
that  it  could  not  concede  the  power  of  the 
court  to  make  the  order  which  it  had  made, 
and  that,  "on  the  contrary,  it  was  of  the 
opinion  tliat  the  request  calls  upon  it  [the 
Hammond  Company]  to  surrender  rights  in 
which  it  is  protected  by  the  Constitution 
of  the  United  States  and  of  the  state  of  Ar- 
kansas that  are  too  valuable  to  be  sur- 
rendered." 

Return,  stating  the  refusal  to  produce, 
having  been  made  to  the  court,  the  attorney 
general,  under  §  9  of  the  act  of  1005,  which 
is  in  the  margin,t  moved  to  strike  out  all 


"answers,*  demurrers,  motions,  replies,  or? 
other  pleadings  filed  by  the  defendant  in 
this  cause,  and  render  in  favor  of  the  state 
of  Arkansas  a  default  judgment  in  this  case 
for  110,000  as  penalties  for  the  violations  of 
the  act  of  the  general  assembly  of  the  state 
of  Arkansas,  approved  January  23,  1905,  on 
the  days  and  dates  set  forth  in  the  com- 
plaint herein,  and  for  all  costs  in  this  cause 
incurred."  The  Hammond  Company,  in  re- 
sponse to  the  motion,  set  up  the  defense 
that  to  deny  it  the  right  to  defend  would 
be  a  condemnation  without  a  hearing,  and 
a  consequent  denial  of  due  process  of  law,  in 
conflict  with  the  14th  Amendment.  The 
motion  of  the  attorney  general  was  granted, 
and  a  judgment  for  penalties  amounting  to 
$10,000  was,  as  before  stated,  entered,  which, 
on  appeal,  was  affirmed  by  the  supreme 
court.    81  Ark.  619,  100  S.  W.  407,  1199. 

On  the  general  question  of  the  meaning 
of  the  act  of  1905  the  court  adhered  to  the 
interpretation  given  the  act  in  Hartford 
F.  Ins.  Co.  V.  State,  76  Ark.  303,  89  S.  W. 
42,  and  also  to  the  ruling  in  that  case 
made  concerning  its  validity,  both  as  re- 
gards the  Constitution  of  the  state  and  the 
United  States.  After  holding  that  the  pro- 
ceeding was  not  criminal,  but  was  "purely  a 
statutory  action  to  recover  the  penalties  of 
the  statute  for  doing  business  in  the  state 
contrary  to  its  terms,"  the  court  came  tf 
consider  the  objections  urged  to  the  validity 
of  §§  8  and  9.  Passing  on  the  contention 
that  the  order  made  under  §  8  for  the  pro- 
duction of  books,  papers,  and  witnesses  was 
so  unlimited  as  to  be  repugnant  to  the  state 
and  Federal  Constitutions,  the  subject  was 
considered  from  a  twofold  aspect;  first,  the 
order  for  the  production  of  the  books  and 
papers;  and,  second,  that  for  the  production 
of  witnesses.  As  to  the  first,  while  con- 
ceding, for  the  sake  of  argument,  that  it 
might  be  that  an  order  on  a  corporation, 
whether  domestic  or  foreign,  for  the  produc- 
tion of  books  and  papers,  could  be  framed 
in  so  unlimited  a  manner  as  to  amount  to  a 
violation  of  a  provision  against  unreason- 
able searches  and  seizures  found  in  the  state 


tSec.  9.  Whenever  the  persons  mentioned 
in  the  preceding  sections  shall  be  notified, 
as  above  provided,  to  request  any  officer, 
agent,  director,  or  employee  to  attend  be- 
fore any  court  or  before  any  person  author- 
ized to  take  the  testimony  in  said  proceed- 
ings, and  the  person  or  persons  whose  testi- 
mony is  requested,  as  above  provided,  shall 
fail  to  appear  and  testify  and  produce  any 
books,  papers,  and  documents  they  may  be 
ordered  to  produce  by  the  court,  or  the 
other  officer  authorized  to  take  such  evi- 
dence, then  it  will  be  the  duty  of  the  court, 
upon  motion  of  the  attorney  general  or 
prosecuting  attorney,  to  strike  out  the  an- 
motion,    reply,    demurrer,    or    other 


pleading  then  or  thereafter  filed  in  said  ac- 
tion or  proceeding  by  the  said  corporation, 
joint  stock  association,  or  copartnership, 
whose  officer,  agent,  director,  or  employee 
has  neglected  or  failed  to  attend  and  testify 
and  produce  all  books,  papers,  and  docu- 
ments he  or  they  shall  have  been  ordered  to 
produce  in  said  action  by  the  court  or  per- 
son authorized  to  take  said  testimony,  and 
said  court  shall  proceed  to  render  jud^^ent 
by  default  against  said  corporation,  joint 
stock  association,  or  copartnership:  And  it 
is  further  provided.  That,  in  case  any  officer, 
agent,  employee,  director,  or  representative 
of  any  corporation,  joint  stock  association, 
or  copartneridiip  in  such  proceeding,  as  here- 
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J  Constitution,  it  was  held  that  that  question 
•  was  irrelevant,  and  not  necessary  to  be*ie- 
cided.  This  conclusion  was  reached  because 
it  was  declared  that,  as  the  order  called  al- 
so for  the  production  of  witnesses,  if  there 
was  a  failure  to  comply  with  that  portion 
of  the  order  the  judgment  below  was  proper- 
ly rendeied.  Considering  the  validity  of 
the  order  for  the  production  of  the  witness- 
es, and  the  contention  that  it  was  so  ar- 
bitrary and  unreasonable  as  to  amount  to  a 
denial  of  due  process  of  law,  because  it 
called  upon  the  corporation  to  produce  a 
number  of  witnesses  simply  upon  the  aver- 
ment that  they  had  some  contract  or  fiduci- 
ary relation  with  the  company,  without  at 
all  considering  its  power  to  produce  them, 
or  affording  to  the  corporation  any  com- 
pulsory process  for  requiring  the  witnesses 
to  attend  if  they  were  unwilling  to  do  so, 
the  court,  speaking  of  the  statute,  said: 

"If  these  provisions  mean  that  the  corpo- 
ration must  be  a  policeman,  and  bring  into 
court,  on  demand,  its  president,  bookkeeper, 
or  doorkeeper  vi  ei  armis,  certainly  it  would 
be  an  unreasonable  imposition.  An  analy- 
sis of  the  provisions,  however,  will  not  jus- 
tify such  construction.  These  sections  evi- 
dently mean  this,  and  nothing  more:  that 
the  corporation  shall,  on  demand,  request 
any  given  officer,  agent,  or  employee  to  be 
present  at  the  time  named  for  examination 
as  a  witness  (and,  in  case  of  production  of 
books  and  papers,  that  the  given  officer  or 
agent  produce  the  given  books  or  papers), 
and,  on  a  failure  to  comply  with  these  re- 
quirements, that  it  be  defaulted.  Of  course 
this  necessarily  contemplates  an  honest  ef- 
fort to  produce  the  testimony  called  for. 
When  that  is  made,  then  the  statute  is  com- 
plied with;  when  it  is  not,  as  in  this  case, 
where  the  defendant  corporation  refused  to 
obey  any  part  of  the  order,  then  the  statute 
is  not  complied  with,  and  that  brings  up 
the  gravest  question  of  the  case." 

In  holding  that  the  provisions  of  §  0, 
authorizing  the  striking  out  of  the  plead- 
ings of  the  defendant  and  rendering  judg- 
ment against  him,  as  by  default,  were  valid, 
the  court  held  that  the  conferring  of  such 
a  power  by  the  statute,  and  its  exercise  as 
manifested  in  the  case  before  it,  was  not 


inbefore  mentioned,  who  shall  reside  or  be 
found  within  this  state,  shall  be  subpoenaed 
to  appear  and  testify  or  to  produce  books, 
papers,  and  documents,  and  shall  fail,  neg- 
lect, or  refuse  to  do  so,  then  the  answer, 
motion,  demurrer,  or  other  pleading  then 
and  thereafter  filed  by  said  corporation, 
Joint  stock  association,  or  copartnership  in 
any  such  proceeding  shall,  on  motion  of  the 
attorney  general  or  prosecuting  attorney,  be 
stricken  out  and  judgment  in  said  cause 
rendered  against  said  corporation,  joint 
stock  association,  or  copartnership. 


repugnant  to  either*the  Constitution  of  the  ^ 
state  or  that  of  the  United  States.  In  reach- 
ing  this  conclusion  the  court,  in  substance, 
held  that  the  ruling  of  this  court  in  Hovey 
v.  Elliott,  167  U.  S.  41G,  42  L.  ed.  220,  17 
Sup.  Ct  Rep.  841,  must  be  limited  to  a 
case  where  a  court,  in  virtue  alone  of  its 
asserted  inherent  power  to  punish  for  con- 
tempt, strikes  an  answer  from  the  files  and 
renders  judgment  as  by  default,  and  there- 
fore did  not  embrace  a  case  where  such 
authority  was  exercised  by  a  court  in  con- 
sequence of  an  express  delegation  by  law  of 
the  power  so  to  do.  This  limitation  on  the 
ruling  in  Hovey  v.  Elliott  was  deemed  to  be 
justified  by  a  reference  to  and  an  analysis 
of  the  statutory  law  of  the  United  States, 
which  the  court  deemed  conferred  such  pow- 
er upon  the  courts  of  the  United  States,  as 
well  as  many  state  statutes,  including  those 
of  Arkansas  and  various  state  decisions,  aU 
of  which  it  was  deemed  established  the 
existence  of  the  legislative  power  to  au- 
thorize a  court  to  punish  a  defendant  by 
striking  his  answer  from  the  files,  and,  over 
his  objection,  rendering  a  judgment  against 
him. 

Condensing,  though  not  changing,  the 
substance  of  the  assignments  of  error,  in  the 
light  flowing  from  the  review  which  we 
have  made,  we  come  to  dispose  of  such  as- 
signments; not,  however,  following  the  pre- 
cise order  in  which  they  are  stated  in  the 
brief  of  counsel. 

Ui.  Section  1  of  the  law  of  1005  legislates 
oonceming  acta  done  beyond  the  limits  of  the 
state,  and  therefore  takes  property  ioitJiout 
due  process  of  law,  and  deprives  of  the  equal 
protection  of  the  laioe,  contrary  to  the  lAth 
Amendment. 

But  the  premise  upon  which  the  propo- 
sition is  based  is  imaginary,  since  it  as^ 
sumes  that  the  statute  does  that  which  It 
has  been  conclusively  determined  by  the 
court  below  it  does  not  do.  The  interpre- 
tation which  the  court  below  gave  to  the 
statute  was  that  it  did  not  purport  to  for- 
bid or  affix  penalties  to  acts  done  beyond  the 
state,  but  that  it  simply  forbade  a  corpora- 
tion from  continuing  to  do  business  within 
the  state  after  it  had  done,  either  within 
or  outside  of  the  state,  the  enumerated  acts.  § 
If  the  premise  of  the  asserted  propositi on*be  ? 
that  even  although  the  statute  addressed 
itself  exclusively  to  the  doing  of  business 
within  the  state  under  the  circumstances 
stated,  it  nevertheless  exerted  an  extrater- 
ritorial power,  because  it  restrained  the  con- 
tinuance of  the  business  within  the  state 
by  a  corporation  which  had  done  the  desig- 
nated acts  outside  of  the  state,  we  think  the 
proposition  without  merit.  As  the  state 
possessed  the  plenary  power  to  exclude  a 
foreign    corporation    from    doing    business 
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vithin  its  borders,  it  follows  that,  if  the 
«tate  exerted  such  unquestioned  power  from 
a  consideration  of  acts  done  in  another  ju- 
risdiction, the  motive  for  the  exertion  of 
the  lawful  power  did  not  operate  to  destroy 
the  right  to  call  the  power  into  play.  This 
being  true,  it  follows  that,  as  the  power  of 
the  state  to  prevent  a  foreign  corporation 
from  continuing  to  do  business  is  but  the 
correlative  of  its  authority  to  prevent  such 
corporation  from  coming  into  the  state,  un- 
less, by  the  act  of  admission,  some  contract 
right  in  favor  of  the  corporation  arose, 
which  we  shall  hereafter  consider,  it  fol- 
lows that  the  prohibition  against  continu- 
ing to  do  business  in  the  state  because  of 
acts  done  beyond  the  state  was  none  the 
less  a  valid  exertion  of  power  as  to  a  sub- 
ject within  the  jurisdiction  of  the  state. 

In  both  the  refusal  to  permit  the  com- 
ing into  the  state  and  the  exclusion  there- 
from of  a  corporation  previously  admitted 
under  the  circumstances  stated,  while  it 
may  be  said  that  the  acts  done  out  of  the 
atate  and  their  anticipated  reflex  result  may 
have  been  the  originating  cause  for  the  ex- 
ertion of  the  lawful  authority  to  refuse 
permission  to  come  into  the  state,  or  to  re- 
voke such  permission  previously  given,  that 
fact  is  immaterial  in  a  judicial  inquiry  as 
to  the  right  either  to  refuse  to  give  or  to  re- 
yoke  a  permit  to  do  business  within  the  state, 
since  the  power,  and  not  the  motive,  is  the 
test  to  be  resorted  to  for  the  purpose  of  de- 
termining the  constitutionality  of  the  legis- 
lative action. 

Although  it  be  conceded  that  the  provi- 
sions of  the  statute  cannot,  consistently  with 
constitutional  limitations,  be  applied  to  in- 
dividuals, such  concession  would  not  cause 
J  the  act  to  amount  to  a  denial  of  the  equal 
«9  protection  of  the  laws.  The* difference  be- 
tween the  extent  of  the  power  which  the 
state  may  exert  over  the  doing  of  business 
within  the  state  by  an  individual  and  that 
which  it  can  exercise  as  to  corporations  fur- 
nishes a  distinction  authorizing  a  classifi- 
cation between  the  two.  It  is  apparent  that 
the  court  below,  both  in  the  Hartford  Case 
and  in  this,  by  a  construction  which  is  here 
binding,  treated  the  statute,  in  so  far  as  its 
prohibitions  were  addressed  to  individuals, 
as  separable  from  its  requirements  as  to 
corporations,  and,  therefore,  even  though 
there  was  a  want  of  constitutional  power  to 
include  individuals  within  the  prohibitions 
of  the  act,  that  fact  does  not  affect  the 
validity  of  the  law  as  to  corporations. 

2d,  The  act  aa  oonatrued  by  tJie  court  he- 
loto  is  repugnant  to  §  10  of  article  1  of 
the  Constitution  of  the  United  States,  since 
the  necessary  effect  of  that  construction  is 
to  impair  the  obligations  of  the  contract 
which  was  created  in  virtue  of  the  Constitu- 


tion and  laws  of  Arkanmu  by  the  permit 
which  was  issued. 

By  the  Constitution  and  laws  of  the  state 
of  Arkansas  it  is  said  foreign  corporations, 
when  lawfully  admitted  to  do  business  in 
the  state,  were  entitled  to  rights  equal  to 
those  enjoyed  by  domestic  corporations. 
Possessing  this  right  of  equality,  it  is  ar- 
gued that  a  permit  to  do  business  could  not 
be  revoked  for  causes  not  made  applicable 
to  domestic  corporations  without  impairing 
the  obligations  of  the  contract  which  arose 
from  the  permit  American  Smelting  &  Ref. 
Co.  V.  Colorado,  204  U.  S.  103,  51  L.  ed.  393, 
27  Sup.  Ct.  Rep.  198,  0  A.  &  E.  Ann.  Cas. 
978.  With  this  proposition  in  hand, — 
which  is  not  denied  by  the  state, — the  ar- 
gument insists  that,  as  the  statute  does  not 
forbid  a  domestic  corporation  from  continu- 
ing to  do  business  under  a  charter  granted 
by  the  state,  because  it  has  done  the  acts 
specified  in  the  statute,  therefore  a  dis- 
crimination results  in  favor  of  domestic 
corporations.  But,  again,  the  contention 
rests  upon  an  erroneous  assumption  as  to 
the  operation  of  the  statute.  We  say  this 
because,  on  the  face  of  the  statute,  its  pro- 
hibitions are  made  applicable  to  domestic 
and  foreign  corporations.  The  insistence 
that  the  result  of  the  decision  in  this  case, 
as  well  as  of  that  made  in  the  Hartford  9 
Case,  is  to  give  the* statute  a  controlling  f 
construction,  operating  to  exempt  domestic 
corporationa  from  its  provisions,  is  un- 
founded. True,  that  both  in  the  Hartford 
Case,  as  in  this,  the  court  below,  in  testing 
the  question  of  power,  considered  solely  the 
scope  of  the  legislative  authority  over  for- 
eign corporations.  But  in  so  doing  the 
court  simply  confined  itself  to  the  question 
before  it,  as  in  both  cases  the  defendants 
were  foreign  corporations  doing  business  un- 
der permit.  Nothing  in  the  general  reason- 
ing advanced  by  the  court  as  to  the  power 
of  the  state  over  foreign  corporations  be- 
gets the  thought  that  it  was  intended  to  de- 
cide that  the  express  words  of  the  statute 
concerning  domestic  corporations  were  mean- 
ingless or  beyond  the  authority  of  the  state 
to  enact.  While  it  is  true  that  the  refer- 
ence made  in  the  opinion  in  the  Hartford 
Case  to  the  platform  of  the  dominant  politi- 
cal party,  which  it  was  assumed  shed  light 
upon  the  true  meaning  of  the  act,  indicates 
that  the  impelling  motive  in  adopting  the 
act  of  1905  was  to  reach  foreign  corpora- 
tions, this  does  not  justify  the  inference 
that  the  act  was  not  intended  to  govern 
domestic  corporations  doing  like  acts,  but, 
on  the  contrary,  tends  to  establish  the  ex- 
istence in  the  legislative  mind  of  the  pur- 
pose not  to  discriminate  in  favor  of  domes* 
tic  corporations,  since  the  latter  were  ex* 
pressly  embraced  in  the  statute. 
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The  oontention  that  to  apply  the  law  to 
domestic  corporations  would,  as  to  such 
corporations,  cause  it  to  be  repugnant  to 
the  contract  clause  of  the  Constitution,  is 
without  merit.  The  chartered  right  to  do 
a  particular  business  did  not  operate  to  de- 
prive the  state  of  its  lawful  police  author- 
ity, and  therefore  the  franchise  to  do  the 
business  was  inherently  qualified  by  the 
duty  to  execute  the  charter  powers  con- 
formably to  such  reasonable  police  regula- 
tions as  might  thereafter  be  adopted  in  the 
interest  of  the  public  welfare.  Besides,  it 
18  not  disputed  that  the  state,  under  its 
Constitution,  had  a  reserve  power  to  repeal, 
alter,  and  amend  charters  by  it  granted, 
and  therefore,  even  if  the  impossible  as- 
sumption was  indulged  that  the  grant  of 
the  power  to  do  business  implied,  in  the  ab- 
sence of  such  reservation,  the  right  to  carry 
$  on  the  business  in  violation  of  a  lawfully- 
JP  regulating  statute,  the  existence  of  the  re- 
serve power  leaves  no  semblance  of  ground 
for  the  proposition.  The  claim  of  an  ir- 
repealable  contract  cannot  be  predicated 
upon  a  contract  which  is  repealable.  Citi- 
zens' Sav.  Bank  v.  Owensboro,  173  U.  S. 
636,  644,  43  L.  ed.  840,  843,  19  Sup.  Ct.  Rep. 
630,  571.  And  no  support  for  the  contrary 
view  arises  because  the  Constitution  of  Ar- 
kansas exacted  that  the  authority  to  re- 
peal, alter,  and  amend  should  be  exercised 
"in  such  manner,  however,  that  no  injustice 
be  done  to  incorporators."  The  determina- 
tion whether  the  power  to  repeal,  alter,  or 
amend  was  exerted  in  such  a  manner  as  to 
be  unjust  to  incorporators  was  within  the 
province  of  the  state  court  to  finally  decide, 
unless  that  power  was  exerted  in  such  an 
arbitrary  manner  as,  irrespective  of  the 
contract  clause,  to  deprive  of  some  other 
and  fundamental  right  which  was  within 
the  protection  of  the  Constitution  of  the 
United  States. 

3(2.  The  action  of  the  trial  court  in  maJc- 
ing  the  order  to  produce,  and,  on  failure  to 
comply  thereunth,  striking  the  pleadings  of 
the  Hammond  Company  from  the  files,  and 
rendering  a  judgment  as  by  default,  was 
void  because  repugnant  to  the  eqtnl  protec- 
tion and  due  process  clauses  of  the  I4th 
Amendment, 

As  the  conduct  of  the  trial  court  on  the 
subjects  with  which  this  proposition  is  eon- 
eemed  conformed  to  the  authority  conferred 
by  §§  8  and  9  of  the  statute,  it  follows  that 
the  proposition  is  that  those  sections  are  re- 
pugnant to  the  14th  Amendment.  The 
grounds  which  are  made  the  basis  of  this 
proposition  are  numerous,  and  are  stated 
in  various  forms  not  separated  one  from 
the  other.  We  shall  disentangle  them  and 
treat  them  separately,  and  thus  consider  and 
dispose  of  them  alL 


It  is  8aid»  eoneeding  that  the  power  which 
§  8  confers  could  be  exerted  under  just  lim- 
itations, yet  the  order  made,  which  was  au- 
thorized by  the  statute,  was  so  unlimited,  so 
arbitrary  and  unjust,  as  to  cause  it  to  be 
wanting  in  due  process.  This  rests  upon 
the  assumption  that  the  order  to  produce 
the  books  and  papers  of  the  company  and 
the  witnesses  was  imperative,  and  did  not 
consider  the  ability  of  the  company  to  com- 
ply, furnished  no  compulsory  process  to  com-  ^ 
pel  obedience  in  case*a  named  witness  re-?* 
fused  to  appear  at  the  request  of  the  com- 
pany, and  therefore  left  the  company  help- 
less and  subject  to  pains  and  penalties  for 
a  failure  to  do  that  which  it  may  not  have 
been  in  its  power  to  do.  But  again,  the 
proposition  rests  upon  the  assumption  that 
the  statute  and  the  order  which  conformed 
to  it  did  that  which  the  court  below  de- 
cided it  did  not  do.  Conceding,  for  th» 
sake  of  the  argument,  that  the  broad  pro- 
visions of  §  8  and  the  general  language  of 
the  order  to  produce  might,  on  their  face^ 
be  amenable  to  the  criticism  which  th» 
proposition  involves,  the  statement  we  have 
previously  made  demonstrates  that  the 
court  below,  by  a  construction  which  ia 
binding  here,  expressly  decided  that  neither 
the  statute  nor  the  order  were  subject  to  the 
interpretation  which  the  argument  attrib- 
utes to  them.  Indeed,  the  court  impliedly 
conceded  that  if  the  statute  and  the  order 
meant  that  which  the  argument  contends 
they  did  mean,  both  the  statute  and  the 
order  would  have  been  void.  But,  in  in- 
timating to  that  effect,  it  was  expressly 
held  that  all  the  statute  required  was  a 
bona  fide  effort  to  comply  with  an  order 
made  pursuant  to  its  provisions,  and  there- 
fore any  reasonable  showing  of  an  inability 
to  comply  would  have  satisfied  the  require- 
ments both  of  the  statute  and  the  order. 
As  the  Hammond  Company  absolutely  de- 
clined to  obey  the  order,  and  stood  upon 
what  it  deemed  to  be  its  lawful  rights  and 
privileges,  even  if  that  course  of  conduct 
was  taken  because  of  a  contrary  conception 
as  to  the  meaning  of  the  statute,  it  is  not 
within  our  province  to  afford  relief  because 
of  an  error  of  judgment  in  this  respect. 
That  is  to  say,  we  may  not  hold  that  the 
statute  and  order  were  arbitrary  and  un- 
just in  the  particulars  asserted  when  it  is 
conclusively  determined  that  they  do  not 
have  that  effect. 

It  is  insisted  that  the  order  to  produce 
was  so  general  and  indefinite  as  to  amount 
to  an  unreasonable  search  and  seizure,  and 
consequently  was  wanting  in  due  process  of 
law.  But,  conceding,  for  the  sake  of  argu- 
ment only,  and  not  so  deciding,  that  the 
due  process  clause  of  the  14th  Amendmettt 
embraces  in  its  generic  terms  a  prohibitiop 
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SP  against  unreuonable  searches *aiid  seirares, 
a  question  hitherto  reserved,  under  circum- 
stances analogous  to  those  here  present,  in 
Consolidated  Rendering  Co.  t.  Vermont,  207 
U.  S.  541,  52  L.  ed.  327,  28  Sup.  Ct  Rep. 
178,  we  think  the  ruling  made  in  that  case 
«stablishes  the  unsoundness  of  the  conten- 
tion. We  say  this  because  it  was  in  that 
ease  determined,  in  Tiew  of  the  yisitorial 
powers  of  a  state  over  corporations  doing 
business  within  its  borders,  and  the  right 
of  the  state  to  know  whether  the  business 
of  a  corporation  was  being  carried  on  in  a 
lawful  manner,  that  it  was  competent  for 
the  state  to  compel  the  production  of  the 
books  and  papers  of  the  corporation  in  an 
inyestigation  to  ascertain  whether  the  laws 
of  the  state  had  been  complied  with.  And 
of  course  such  power  embraces  the  authority 
to  require  the  giving  of  testimony  by  the 
officers,  agents,  and  other  employees  of  the 
corporation  for  like  and  analogous  purposes. 
It  is  true  that  the  books  and  papers  to 
which  the  order  made  in  the  cited  case  re- 
lated were  those  of  a  foreign  corporation 
doing  business  in  Vermont,  and  which  had 
been  kept  in  the  state,  but  had  been  taken 
therefrom.  But  we  see  no  reason  to  hold 
that  this  case  is  not  controlled  by  the  prin- 
ciple applied  in  the  Vermont  case,  because 
the  booJcs  of  the  Hammond  Company,  which 
were  called  for,  may  not  have  been  at  any 
time  kept  within  the  state  of  Arkansas. 

Nor  do  we  think  there  is  merit  in  the 
contention  that  the  order  to  produce  was 
wanting  in  due  process  because  it  was  made 
in  a  pending  suit  and  sought  to  elicit  proof 
not  only  as  to  the  liability  of  the  company, 
but  also  the  proof  in  the  possession  of  the 
company  relevant  to  its  defense  to  the  claim 
which  the  state  asserted.  As  these  subjects 
were  within  the  scope  of  the  yisitorial  pow- 
er of  the  state,  and  concerning  which  it  had 
the  right  to  be  fully  informed,  the  mere  in- 
cident or  purpose  for  which  the  lawful  pow- 
er was  exerted  affords  no  ground  to  deny  its 
existence.  In  Consolidated  Rendering  Co. 
T.  Vermont,  the  books  and  papers  were  re- 
quired for  an  investigation  before  a  grand 
jury  concerning  supposed  misconduct  of  the 
corporation.  The  power  to  compel  the  pro- 
duction to  ascertain  whether  wrong  had 
$been  done,  in  the  nature  of  things,  as  the 
if  greater 'includes  the  less,  is  decisive  as  to 
the  right  to  exact  the  production  for  the 
purpose  of  proof  in  a  pending  cause.  See 
Hale  V.  Henkel,  201  U.  S.  43,  50  L.  ed.  652, 
26  Sup.  Ct  Rep.  370.  If,  aa  was  in  that 
case  decided,  the  power  of  visitation  could 
be  exercised,  even  although  it  might  lead 
to  the  production  of  incriminating  evidence, 
merely  because  the  order  to  produce  in  this 
case  called  for  evidence  in  the  possession  of 


the  corporation  relevant  to  its  defense  did 
not  affect  the  validity  of  the  order. 

The  contention  that  because  §  8  applies 
only  to  books  and  papers  outside  of  the 
state,  therefore  it  denies  the  equal  protec- 
tion of  the  laws,  is  not  open,  since  it  has 
been  conclusively  settled  that,  without  deny- 
ing the  equal  protection  of  the  laws,  regu- 
lations may  be  based  upon  the  fact  that 
persons  or  property  dealt  with  are  not  with- 
in the  territorial  jurisdiction  of  the  regu- 
lating authority.  Central  Loan  k  T.  Co. 
V.  Campbell  Commission  Co.  173  U.  S.  84, 
43  L.  ed.  623,  19  Sup.  Ct.  Rep.  346.  Even 
if,  as  contended,  the  remedy  given  by  the 
act  for  the  production  of  books  and  papers 
and  the  examination  of  witnesses  is  con- 
fined to  corporations  and  joint  stock  asso- 
ciations, and  does  not  extend  to  individuals, 
that  fact  also  furnishes  no  ground  for  the 
proposition  that  a  denial  of  the  equal  pro- 
tection of  the  laws  thereby  resulted.  The 
wider  scope  of  the  power  which  the  state 
possesses  over  corporations  and  joint  stock 
associations  in  and  of  itself  affords  a  ground 
for  the  classification  adopted. 

Lastly,  with  much  earnestness  and  elabo- 
ration, it  is  urged  that  the  action  of  the 
court,  authorised  by  |  9,  in  striking  the 
answer  from  the  files  and  rendering  a  judg- 
ment as  by  default,  is  conclusively  demon- 
strated to  have  been  a  denial  of  due  process 
of  law  by  the  ruling  in  Hovey  v.  Elliott, 
167  U.  S.  409,  42  L.  ed.  215,  17  Sup.  Ct. 
Rep.  841,  and  the  previous  cases  in  this 
court  which  were  there  cited  and  applied. 
The  ruling  in  Hovey  v.  Elliott  was  that, 
to  punish  for  contempt  by  striking  an  an- 
swer from  the  files  and  condemning,  as  by 
default,  was  a  denial  of  due  process  of  law, 
and  therefore  repugnant  to  the  14th  Amend- 
ment. There  the  power  to  strike  out  and 
punish  was  exerted  by  the  court,  in  virtue 
of  what  it  assumed  to  be  its  inherent  au-S 
thority,  and  the  occasion 'which  caused  the? 
exercise  of  the  assumed  authority  was  the 
refusal  of  the  defendant  to  comply  with  an 
order  to  pay  into  the  registry  of  the  court 
a  sum  of  numey  which,  it  was  held,  had 
been  illegally  withdrawn,  and  the  right  to 
which  was  at  issue  In  the  suit  Merely 
because  the  power  to  strike  out  an  answer 
and  enter  a  default,  which  was  exerted  by 
the  court  below  in  this  case,  was  authorized 
by  the  9th  section  of  the  statute,  furnishes 
no  ground  for  taking  this  case  out  of  the 
ruling  in  Hovey  v.  Elliott,  if  otherwise  con- 
trolling. The  fundamental  guaranty  of  due 
process  Is  absolute,  and  not  merely  relative. 
The  inherent  want  of  power  In  a  court  to  do 
what  was  done  in  Hovey  v.  Elliott  was  in 
that  case  deduced  from  no  especial  infirm- 
ity of  the  judicial  power  to  reach  the  re- 
sult, but  upon  the  broad  conception  that 
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snch  power  could  not  be  called  into  play  by 
any  department  of  the  goTernment  without 
transgressing  the  constitutional  safeguard 
as  to  due  process,  at  all  times  dominant  and 
controlling  where  the  Constitution  is  ap- 
plicable. Indeed,  in  Hovey  v.  Elliott,  the 
impotency  of  the  legislative  department  to 
endow  the  judicial  with  the  capacity  to  dis- 
regard the  Constitution  was  emphasized. 
But,  while  this  is  true,  the  question  yet 
remains,  Is  the  doctrine  of  Hovey  v.  Elliott 
here  applicable?  To  determine  this  ques- 
tion we  must  take  into  view  the  authority 
below,  exerted  not  from  a  merely  formal 
point  of  view,  but  in  its  most  fundamental 
aspect.  That  is  to  say,  we  must  trace  the 
power  to  its  true  source,  and  if,  from  do- 
ing so,  it  results  that  the  authority  exerted 
flows  from  a  reservoir  of  unquestioned  pow- 
er, it  must  follow  that  the  action  below  was 
not  unlawful,  albeit  in  some  narrower  as- 
pect that  action  might  be  considered  as  un- 
lawful. The  essential  basis  for  the  exercise 
of  power,  and  not  a  mere  incidental  result, 
arising  from  its  exertion,  is  the  criterion  by 
which  its  validity  is  to  be  measured.  Hovey 
V.  Elliott  involved  a  denial  of  all  right  to 
defend  as  a  mere  punishment.  This  case 
presents  a  failure  by  the  defendant  to  pro- 
duce what  we  must  assume  was  material 
evidence  in  its  possession,  and  a  resulting 
striking  out  of  an  answer  and  a  default. 
toThe  proceeding  here  taken  may  therefore 
r  find  its  sanction  in  the*undoubted  right  of 
the  lawmaking  power  to  create  a  presump- 
tion of  fact  as  to  the  bad  faith  and  un- 
truth of  an  answer  to  be  gotten  from  the 
suppression  or  failure  to  produce  the  proof 
ordered,  when  such  proof  concerned  the 
rightful  decision  of  the  cause.  In  a  sense, 
of  course,  the  striking  out  of  the  answer 
and  default  was  a  punishment,  but  it  was 
only  remotely  so,  as  the  generating  source 
of  the  power  was  the  right  to  create  a  pre- 
sumption flowing  from  the  failure  to  pro- 
duce. The  difference  between  mere  punish- 
ment, as  illustrated  in  Hovey  v.  Elliott,  and 
the  power  exerted  in  this,  is  as  follows :  In 
the  former,  due  process  of  law  was  denied 
by  the  refusal  to  hear.  In  this,  the  preser- 
vation of  due  process  was  secured  by  the 
presumption  that  the  refusal  to  produce 
evidence  material  to  the  administration  of 
due  process  was  but  an  admission  of  the 
want  of  merit  in  the  asserted  defense.  The 
want  of  power  in  the  one  case  and  its  ex- 
istence in  the  other  are  essential  to  due 
process,  to  preserve  in  the  one  and  to  apply 
and  enforce  in  the  other.  In  its  ultimate 
conception,  therefore,  the  power  exerted  be- 
low was  like  the  authority  to  default  or 
to  take  a  bill  for  confessed  because  of  a 
failure  to  answer,  based  upon  a  presump- 
tion   that    the    material    facts    alleged    or 


pleaded  were  admitted  by  not  answering,, 
and  might  well  also  be  illustrated  by  ref- 
erence to  many  other  presumptions  attached 
by  the  law  to  the  failure  of  a  party  to  a 
cause  to  specially  set  up  or  assert  his  sup- 
posed rights  in  the  mode  prescribed  by  law. 

As  pointed  out  by  the  court  below,  the 
law  of  the  United  States,  as  well  as  the- 
laws  of  many  of  the  states,  afford  examples- 
of  striking  out  pleadings  and  adjudging  by 
default  for  a  failure  to  produce  material 
evidence,  the  production  of  which  has  beea 
lawfully  called  for.  U.  S.  Rev.  Stat.  §  724. 
which  was  drawn  from  §  15  of  the  judiciary 
act  of  1789  [1  Stat  at  L.  82,  chap.  20,  U. 
S.  Comp.  Stat.  1901,  p.  683],  after  con- 
ferring upon  courts  of  law  of  the  United 
States  the  authority  to  require  parties  to 
produce  books  and  writings  in  their  posses- 
sion or  under  their  control  which  contain 
evidence  pertinent  to  the  issue,  in  cases  and 
under  circumstances  where  they  might  be^ 
compelled  to  produce  the  same  by  the  ordi-  g 
nary  rules  of* proceedings  in  chancery,  ex-» 
pressly  empowers  such  courts,  if  a  plaintiff 
fails  to  comply  with  the  order,  to  render  a 
judgment  of  nonsuit,  and,  if  a  defendant 
fails  to  comply,  "the  court  may,  on  motion, 
give  judgment  against  him  by  default." 
From  the  time  of  this  enactment,  practical- 
ly coeval  with  the  Constitution,  although 
controversies  have  arisen  as  to  its  interpre- 
tation, no  contention,  so  far  as  we  can  dis- 
cover, has  ever  been  raised  questioning  the 
power  given  to  render  a  judgment  by  de- 
fault under  the  circumstances  provided  for 
in  the  statute.  Its  validity  was  taken  for 
granted  by  the  court,  speaking  through  Mr. 
Chief  Justice  Taney,  in  Thompson  v.  Sel- 
den,  20  How.  194,  15  L.  ed.  1001,  and  this 
was  also  assumed  by  the  court,  speaking 
through  Mr.  Justice  Bradley,  in  Boyd  T. 
United  States,  116  U.  S.  616,  29  L.  ed.  746, 
6  Sup.  Ct  Rep.  524,  where  the  effect  of  the 
constitutional  guaranties  embodied  in  the 
4th  and  5th  Amendments  was  elaborately 
and  lucidly  expounded.  It  is  unnecessary  to 
cite  the  many  cases  in  the  lower  Federal 
courts  which  manifest  the  same  result,  as 
they  will  be  found  collected  in  Gould  St 
Tucker's  Notes  on  the  Revised  Statutes,  un- 
der §  724,  and  in  the  notes  to  the  same 
section,  contained  in  volume  3,  Federal  Stat- 
utes Annotated. 

And,  beyond  peradventure,  the  general 
course  of  legislation  and  judicial  decision 
in  the  several  states  indicates  that  it  has 
always  been  assumed  that  the  power  existed 
to  compel  the  giving  of  testimony  or  the 
production  of  books  and  papers  by  proper 
regulations  prescribed  by  the  legislative  au- 
thority, and,  for  a  failure  to  give  or  pro- 
duce such  evidence,  the  law  might  author- 
ize a  presumption  in  a  proper  case  against 
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the  party  refusing,  justifying  the  rendering 
of  a  judgment  by  default,  as  if  no  answer 
had  been  filed.  While  it  may  be  true  that, 
in  some  of  the  state  statutes  passed  on  the 
subject,  and  in  decisions  applying  them, 
some  confusion  may  appear  to  exist,  result- 
ing from  confounding  the  extent  of  the  aw- 
thority  to  punish  as  for  a  contempt  and  the 
right  to  engender  a  presumption  relative 
to  proof  arising  from  a  failure  to  give  or 
produce  evidence,  it  is  accurate  to  say  that, 
when  viewed  comprehensively,  the  statutes 
Msand  decisions  in  effect  recognize  the  differ- 
?enoe  between  the  two,  and*therefore  may  be 
substantially  considered  as  but  an  exertion 
by  the  states  of  a  like  power  to  that  which 
was  conferred  upon  the  courts  of  the  United 
States  by  the  original  judiciary  act  and 
by  Revised  Statutes,  §  724. 

Without  referring  in  detail  to  the  various 
statutes,  which  will  be  found  collected  as 
of  the  year  1806  in  6  Enc.  PI.  &  Pr.  note  3, 
pp.  812  et  seq.,  we  content  ourselves  with 
saying  that  the  laws  of  Indiana,  Iowa,  Mis- 
sissippi, Massachusetts,  Missouri,  New 
Hampshire,  Texas,  and  Washington  aptly 
portray  the  subject.  As  illustrative,  we 
refer  specially  to  the  statute  of  Missouri, 
which  directs  that  when  a  party  refuses  to 
produce  evidence  or  fails  to  attend  to  tes- 
tify on  a  proper  order,  besides  being  pun- 
ished as  for  a  contempt,  the  court  may 
strike  out  the  answer  filed  on  behalf  of  the 
defendant,  etc.  This  distinction  is  also 
marked  in  the  Indiana  and  Washington  stat- 
utes. Although  the  statute  of  Mississippi, 
which  authorizes,  in  the  event  of  a  failure 
to  obey  a  proper  order  as  to  the  produc- 
tion of  evidence,  the  striking  of  an  answer 
from  the  files  and  the  entry  of  judgment 
by  default,  does  not  in  terms  refer  the  au- 
thority thus  given  to  the  legislative  power 
to  engender  a  presumption,  the  true  source 
of  the  power  was  clearly  pointed  out  in  the 
concurring  opinion  of  Whitfield,  J.  (now 
Chief  Justice  of  the  supreme  court  of  Mis- 
sissippi), in  Illinois  C.  R.  Co.  v.  Sanford, 
75  Miss.  862,  23  So.  355,  942,  and  the  dis- 
tinction was  made  manifest  between  the 
power  to  create  a  presumption  of  fact  and 
the  want  of  authority  as  a  mere  punishment 
for  contempt  to  deny  a  hearing,  as  ruled 
in  Hovey  v.  Elliott.  And  the  difference  be- 
tween the  two  is  also  elucidated  in  the  opin- 
ion of  the  supreme  court  of  the  state  of 
Washington  in  Lawson  v.  Black  Diamond 
Coal  Min.  Co.  44  Wash.  26,  86  Pac.  1120, 
which  interpreted  and  enforced  a  statute  of 
the  state  of  Washington,  embraced  in  §  6013 
and  immediately  antecedent  sections  of  Bal- 
linger's  Annotated  Codes  and  Statutes. 

As  the  power  to  strike  an  answer  out  and 
•nter  a  default,  conferred  by  §  9  of  the  act 
of  1905,  which  is  before  us,  is  clearly  ref- 


erable to  the  undoubted  right  of  the  law- 2 
making  authority *to  create  a  presumption? 
in  respect  to  the  want  of  foundation  of  an 
asserted  defense  against  a  defendant  who 
suppresses  or  fails  to  produce  evidence  when 
legally  called  upon  to  give  or  produce,  our 
opinion  is  that  the  contention  that  the  sec- 
tion was  repugnant  to  the  Constitution  of 
the  United  States  is  without  foundation. 
In  so  deciding  our  conclusion  is,  of  course, 
based  upon  the  legality  and  suflaciency  of 
the  order  to  produce  made  under  §  8  of  the 
act,  and,  as  our  decision  on  that  subject  rests 
upon  the  extent  of  the  visitorial  power 
which  the  state  had  the  right  to  exercise 
over  a  corporation  subject  to  its  control, 
our  ruling  as  to  the  legality  of  the  call  un- 
der §  8  is  confined  to  the  case  before  us. 
Affirmed. 

The  Chief  Jubticb  and  Mr.  Justice  Peck- 
ham  dissent. 

^  (212  U.  S.  811) 

AMERICAN  EXPRESS  COMPANY,  Plff.  in 
Err., 

V. 

A.  R.  MULLINS. 

GouBTB  (§  894^)— Fedebal  Coubts— Error 
TO  State  Goubt— Federal  Questiok— 
Full  Faith  and  Credit. 

1.  The  Federal  Supreme  Court  has  juris- 
diction of  a  writ  of  error  sued  out  to  re- 
view the  decision  of  a  state  court  adverse 
to  the  contention  that  no  recovery  against 
the  plaintiff  in  error  can  be  had  if  the  judg- 
ment of  a  court  of  a  sister  state  be  given  the 
full  faith  and  credit  to  which  it  is  entitled 
under  the  Constitution  and  laws  of  the  Unit- 
ed States. 

[Ed.  Note.— For  other  casefl,  see  Courts,  Ceat 
Dig.  9  1062;    Dec.  Dig.  9  894.*] 

Judgment  (§  825^)  — Of  Sister  State  — 
Full  Faith  amd  Credit. 

2.  Holding  an  express  company  liable  to 
the  consignor  of  a  shipment  of  intoxicating 
liquors  which  were  seized  and  destroyed  un- 
der a  default  judgment  rendered  in  a  court 
of  another  state  in  a  proceeding  in  the  na- 
ture of  one  in  rem  denies  to  such  judgment 
the  full  faith  and  credit  to  which  it  is  en- 
titled under  the  Constitution  and  laws  of 
the  United  States,  where  the  company  noti- 
fied the  consignor  of  the  seizure  in  time,  and 
received  from  him  an  assurance  that  he 
would  contest  its  legality. 

[Ed.  Note.— For  other  eases,  see  Judgment, 
Cent.  Dig.  §  1451;    Deo.  Dig.  9  826.*] 

Judgment  (§  G60^)— Res  Judicata. 

3.  A  judgment  is  no  less  conclusive  be- 
cause it  is  based  upon  a  mistake  of  law. 

[Ed.  Note.— For  other  cases,  see  Judgment. 
Cent  Dig.  9  U71;   Deo.  Dig.  9  860.*] 

[No.  77.] 

Argued    January    14,    16,    1909.     Dacidaa 
February  23,  1909. 


*For  otber  oases  see  same  topic  &  9  mumbxb  in  Dec.  &  Am.  Digs.  1907  to  date,  A  Rep'r  ludcxos 
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IN  ERROR  to  the  Circuit  Court  of  Ken- 
ton Comity,  in  the  State  of  Kentucky,  to 
review  a  judgment  against  an  express  com- 
pany for  the  value  of  a  shipment  of  intoxi- 
cating liquors  which  were  seized  and  de- 
stroyed under  a  default  judgment  rendered 
by  a  court  of  another  state.     Reversed. 

Statement  by  Mr.  Justice  Brewer: 
m  *^Defendant  in  error  brought  his  action  in 
the  circuit  court  of  Kenton  county,  Ken- 
tucky, against  the  plaintiff  in  error  to  re- 
cover the  value  of  twenty  packages  of  whisky 
which  he  had  delivered  to  the  company  at 
Covington,  Kentucky,  on  March  10,  1004, 
to  carry  C.  O.  D.  to  Oswego,  Labette  county, 
Kansas.  Each  package  was  consigned  to  a 
separate  consignee.  The  petition  alleged 
that  the  defendant  failed  to  deliver  the 
whisky,  or  to  collect  the  money  therefor,  or 
to  return  the  whisky  to  the  plaintiff.  The 
answer  was  in  effect  that  the  company  car- 
ried the  whisky  to  Oswego,  where  it  was 
seized  and  taken  out  of  its  possession  by  the 
sheriff  of  the  county,  under  a  warrant  with 
seizure  clause  attached,  duly  issued  by  the 
district  court  of  the  county,  and  that  it 
was  destroyed  in  pursuance  of  a  judgment 
duly  rendered  by  that  court.  It  further  al- 
leged that  the  district  court  had  full  ju- 
risdiction in  the  premises,  and  was  author- 
ized to  issue  the  warrant,  and  that  it  was 
valid  on  its  face;  that  a  notice  was  duly 
issued  out  of  the  court,  notifying  any  and 
all  persons  claiming  any  interest  in  the 
whisky  to  appear  at  a  day  and  hour  named 
to  answer  tiie  complaint  made  against  the 
whisky,  and  show  cause  why  it  should  not 
be  forfeited  and  destroyed;  that  this  notice 
was  served  on  the  company,  and  a  true 
copy  posted  in  its  office  where  the  whisky 
was  seized;  that  the  company  promptly  noti- 
fied plaintiff  of  the  seizure,  and  served  on 
him  a  copy  of  the  notice  issued  by  the  court, 
and  that  he  acknowledged  receipt  thereof 
fifteen  days  before  the  day  set  for  answer, 
and  advised  the  company  that  he  intended 
to  contest  the  legality  of  the  seizure.  A 
copy  of  the  proceedings  in  the  Kansas  court 
was  attached  to  the  answer  as  an  exhibit. 
The  answer  further  claimed  that  the  judg- 
ment of  the  district  court  of  Kansas  was 
entitled  to  full  faith  and  credit  under  the 
Constitution  and  laws  of  the  United  States. 
A  demurrer  was  sustained  to  the  answer, 
and  the  company  declining  to  plead  further, 
v4  judgment  was  rendered  against  it  for  the 
«  value  of  the^whisky.  The  circuit  court  of 
Kenton  county  is  the  highest  court  of  the 
state  in  which  a  decision  could  be  had.  Ky. 
Stat  1903,  §  950. 


Messrs.  Joseph  S.  Gray  don,  Lawrenea 
Maxwell,  and  Lewis  Cass  Ledyard  for  plain- 
tiff  in  error. 

No  appearance  for  defendant  in  error. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

This  court  has  jurisdiction  because  of 
the  claim  distinctly  made  in  the  Kentucky 
court  that  giving  full  faith  and  credit  to  the 
judgment  of  the  Kansas  court  would  pre- 
vent a  recovery  against  the  company, — a 
claim  which  was  expressly  denied  by  the 
Kentucky  court.  Green  v.  Van  Buskirk,  7 
Wall.  139,  145,  19  L.  ed.  109,  111;  Hancock 
Nat.  Bank  v.  Farnum,  178  U.  S.  640,  642, 
44  L.  ed.  619,  620,  20  Sup.  Ct  Rep.  606; 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Taylor,  210 
U.  S.  281,  293,  52  L.  ed.  1061,  1067,  28  Sup. 
Ct.  Rep.  616. 

While  it  is  the  duty  of  a  carrier  to  safely 
carry  and  promptly  deliver  to  the  consignee 
the  goods  intrusted  to  its  care,  yet  that 
duty  does  not  call  upon  it  to  forcibly  resist 
the  judicial  proceedings  in  the  courts  of  the 
state  into  or  through  which  it  is  carrying 
them.  The  company  carried  the  goods  to 
Kansas  in  obedience  to  the  terms  of  the  ship- 
ment. On  arrival  in  that  state  they  were 
taken  by  judicial  process  out  of  its  posses- 
sion, and  destroyed,  the  process  being  is- 
sued in  a  proceeding  in  the  nature  of  one 
in  rem.  Undoubtedly,  it  was  authorized  to 
appear  in  the  Kansas  court  and  contest  for 
the  dghtfulness  of  its  possession,  but  it 
might  also  notify  the  owner  of  the  property, 
and  call  upon  him  to  carry  on  the  litiga- 
tion. This  it  did;  notified  him  in  time, 
and  received  from  him  an  assurance  that  he 
would  contest  the  legality  of  the  seizure. 
This  relieved  the  company  from  further  re- 
sponsibility, and  the  owner  can  no  longer 
complain  of  it  because  the  judgment  of  the 
Kansas  court  seized  and  disposed  of  thev^ 
property.  Stiles  v.  Davis,  l*Black,  101,  17? 
L.  ed.  33;  Wells  v.  Maine  S.  S.  Co.  4  Cliff. 
228,  Fed.  Cas.  No.  17,401;  Edwards  v. 
White  Line  Transit  Co.  104  Mass.  159,  6 
Am.  Rep.  213;  Bliven  v.  Hudson  River  R. 
Co.  36  N.  Y.  403;  Ohio  &  M.  R.  Co.  v. 
Yohe,  51  Ind.  181,  19  Am.  Rep.  727;  Sa- 
vannah, G.&N.  R.  Co.  V.  Wilcox,  G.  &  Co.  48 
Ga.  432;  Baltimore  &  O.  R.  Co.  v.  O'Don- 
nell,  49  Ohio  St.  489,  501,  21  L.R.A.  117,  34 
Am.  St.  Rep.  579,  32  N.  E.  476. 

In  the  opinion  of  the  judge  of  the  Ken- 
tucky circuit  court  it  was  said: 

"The  court  is  of  the  opinion  that  the  con- 
duct of  the  defendant  in  permitting  the 
goods  to  be  seized  and  destroyed  under  a 
judgment  by  default,  as  disclosed  by  ita 
answer,  without  defending  and  asserting  its 
rights  as  a  carrier,  which  its  duty  as  car- 
rier required  it  to  do,  is  in  effect  a  fraud  | 
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and  certainly  no  judgment  snffered  to  be 
rendered  by  the  conBent,  connivance,  or  fraud 
of  the  carrier  can  be  relied  upon  to  relieve 
the  person  by  whose  consent,  connivance,  or 
fraud  it  was  rendered  from  a  legal  obliga- 
tion." 

It  is  undoubtedly  true  that  if  the  carrier, 
through  connivance  or  fraud,  permits  a 
judgment  to  be  rendered  against  it,  such 
judgment  cannot  be  invoked  by  it  as  a  bar 
to  an  action  brought  by  the  owner  of  the 
goods.  But  there  is  nothing  in  the  answer, 
a  demurrer  to  which  was  sustained,  indi- 
cating any  consent,  connivance,  or  fraud, 
and  this  court  will  determine  for  itself 
whether  there  is  anything  in  the  record 
which  shows  any  such  consent,  connivance, 
or  fraud.  Harris  v.  Balk,  108  U.  S.  215,  49 
L.  ed.  1023,  25  Sup.  Ct  Rep.  625,  3  A.  &  E. 
Ann.  Cas.  1084. 

It  was  further  suggested  in  the  opinion 
of  the  judge  of  the  Kentucky  court  that  the 
Kansas  judgment  was  wrong  and  in  conflict 
with  the  decision  of  this  court  in  American 
Exp.  Co.  V.  Iowa,  196  U.  S.  133,  49  L.  ed. 
417,  25  Sup.  Ct.  Rep.  182.  But,  as  held  in 
Fauntleroy  v.  Lum,  210  U.  S.  230,  237,  62 
L.  ed.  1039,  1042, 28  Sup.  Ct  Rep.  641,  643: 

"A  judgment  is  conclusive  as  to  all  the 
media  concludendi  (United  States  v.  Cali- 
fornia &,  O.  Land  Co.  192  U.  S.  355,  48  L.  ed. 
476,  24  Sup.  Ct.  Rep.  266) ;  and  it  needs  no 
authority  to  show  that  it  cannot  be  im- 
peached either  in  or  out  of  the  state  by 
showing  that  it  was  based  upon  a  mistake 
5  of  Uw." 

•  *We  are  of  opinion  that  the  Circuit  Court 
of  Kentucky  erred,  and  its  judgment  is  re- 
versed  and  the  case  remanded  to  that  court 
for  further  proceedings  not  inconsistent 
with  this  opinion. 


(212  U.  S.  816) 

CHRIST  NIELSEN,  Plff.  in  Err., 

V, 

STATE  OF  OREGON. 

States  (S  12*)— Power  to  Phnish  Crimi- 
RAixT  Act  Authorized  by  Other  State. 
The  state  of  Oregon  cannot,  by  virtue  of 
its  concurrent  jurisdiction,  under  the  act  of 
Congress  of  February  14,  1859  (11  Stat,  at 
L.  383,  chap.  33),  over  the  Columbia  river, 
make  criminal  the  operation  of  a  purse  net 
in  that  river  within  the  territorial  limits  of 
the  state  of  Washington,  under  authority 
and  license  from  that  state. 

riM.  Note.— For  other  eases,  tee  SUtes,  Cent 
Dig.  ii  9,  10;    Dec  Dig.  i  12.*] 

[No.  593.] 

Argued  January  18,  19,  1909.    Decided  Feb- 
ruary 23,  1909. 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Oregon  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Circuit 
Court  of  Clatsop  County,  in  that  state,  con- 
victing a  person  operating  a  purse  net  in  the 
Columbia  river  under  authority  and  license 
from  the  state  of  Washington  of  an  offense 
under  the  Oregon  statutes.  Reversed  and  re- 
manded for  further  proceedings. 
See  same  case  below   (Or.)   05  Pac.  720. 

Statement  by  Mr.  Justice  Brewer: 

Plaintiff  in  error  was  convicted  in  a  jua-^ 
tice's  court  of  the  precinct  of  Astoria,  Clat-Jj 
sop  county,  Oregon,  of  maintaining*and  op-* 
crating  a  purse  net  on  the  Columbia  river, 
contrary  to  the  statutes  of  Oregon.     This 
conviction  was,  by  proper  proceedings,  taken 
to  the  supreme  court  of  the  state  and  the 
judgment  affirmed.    05  Pac.  720.    From  that 
decision  the  case  has  been  brought  here  on 
error. 

According  to  the  agreed  statement  of  facte, 
plaintiff  in  error  was  an  actual  and  bona 
tide  resident  and  inhabitant  of  the  state  of 
Washington  and  a  citizen  of  the  United 
States.  He  had  a  license  from  the  Fish  Com- 
missioner of  Washington  to  operate  a  purse 
net  on  the  Columbia  river,  and  was  on  said 
river,  within  the  limits  of  the  state  of  Wash- 
ington, operating  such  a  purse  net  at  the 
time  he  was  arrested  and  prosecuted  in  the 
courts  of  Oregon. 

By  §  1  of  the  act  of  Congress  of  March 
2,  1853  (chap.  00,  10  Stat,  at  L.  172),  all 
that  part  of  the  territory  of  Oregon  lying 
north  of  the  ''main  channel  of  the  Columbia 
river"  was  organized  into  the  territory  of 
Washington,  and  by  §  21  of  the  same  act 
it  is  provided  "that  the  territory  of  Oregon 
and  the  territory  of  Washington  shall  have 
concurrent  jurisdiction  over  all  offenses  com- 
mitted on  the  Columbia  river,  where  said 
river  forms  a  common  boundary  between 
said  territories."  Section  1  of  the  act  of 
Congress  admitting  Oregon  into  the  Union 
(act  of  Feb.  14,  1850,  chap.  33,  11  Stat,  at 
L.  383 ) ,  after  describing  in  detail  the  bound- 
aries of  the  state,  provides,  "including  juris- 
diction in  civil  and  criminal  cases  upon  the 
Columbia  river  and  Snake  river,  concur- 
rently with  states  and  territories  of  which 
those  rivers  form  a  boundary  in  common 
with  this  state."  And  in  §  2  it  is  said,  "the 
said  state  of  Oregon  shall  have  concurrent 
jurisdiction  on  the  Columbia  and  all  other 
rivers  and  waters  bordering  on  the  said  state 
of  Oregon  so  far  as  the  same  shall  form  a 
common  boundary  to  said  state  and  any 
other  state  or  states  now  or  hereafter  to  be 
formed  or  bounded  by  the  same." 

The  legislative  assembly  of  Oregon  passed 


*For  other  cases  see  same  topic  &  8  nttubsb  in  Dec.  &  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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an  act»  the  let  section  of  which  is  as  fol- 
j^lows: 
H     "Sec.  1.    It  shall  hereafter  be  unlawful  to 

•  operate  or*niaintain  within  any  of  the  riv- 
ers of  this  state  or  of  the  Columbia  river, 
or  in  the  Pacific  ocean  within  3  miles  of  the 
mouths  of  any  of  the  rivers  of  this  state, 
or  of  the  Columbia  river,  any  purse  net  or 
other  like  seine  for  the  purpose  of  catching 
or  taking  salmon  or  other  anadromous  fish 
or  sturgeon.*' 

The  2d  section  makes  one  violating  any 
of  the  provisions  of  the  act  guilty  of  a  mis- 
demeanor, and  prescribes  the  penalty.  Or. 
Sees.  Laws  1907,  p.  154.  On  the  other  hand, 
Washington  passed  an  act  (Wash.  Sess. 
Laws  1809,  p.  194)  the  2d  section  of  which 
reads  as  follows: 

"Sec.  2.  The  use  of  pound  nets,  traps, 
weirs,  fish  wheels,  and  other  fixed  applian- 
ces, and  purse  nets,  drag  seines,  and  other 
seines  for  catching  salmon,  is  hereby  au- 
thorized in  all  the  waters  of  this  state  where- 
in the  same  is  not  prohibited  by  §  1,  subject 
to  the  regulation  and  license  hereinafter 
provided  for  or  otherwise  required  by  law, 
and  the  use  of  the  set  nets,  gill  or  drift  nets, 
subject  to  said  license  and  regulation  for 
said  purpose,  is  authorized  in  all  the  waters 
of  this  state,  except  as  otherwise  provided 
by  law." 

The  prohibition  in  §  1  referred  to  does  not 
include  the  Columbia  river.  Section  6  of 
the  same  act  fixes  the  license  fees  for  all 
first-class  purse  seines  at  $50  and  all  second- 
class  purse  seines  at  $26. 

Messrs.  E.  O.  Macdonald,  C.  C.  Fulton, 
John  D.  Atkinson,  S.  H.  Piles,  W.  P.  Bell, 
H.  M.  Brooks,  and  J.  B.  Alexander  for  plain- 
tiff in  error. 

Messrs.  A.  M.  Crawford,  I.  H.  Van  Win- 
kle, and  Henry  H.  Gilfrey  for  defendant  in 
^  error. 

•  *Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

By  the  legislation  of  Congress  the  Colum- 
bia river  is  made  the  common  boundary  be- 
tween Oregon  and  Washington,  and  to  each 
of  those  states  is  given  concurrent  jurisdic- 
tion on  the  waters  of  that  river.  How  that 
jurisdiction  is  to  be  exercised,  what  limita- 
tions there  are,  if  any,  upon  the  power  of 
either  state,  is  not  in  terms  prescribed.  It 
is  true,  in  the  1st  section  of  the  act  admit- 
ting Oregon,  the  jurisdiction  was  apparently 
limited  to  "civil  and  criminal  cases;"  but, 
in  the  2d  section  of  that  act,  there  was  given 
in  general  terms  "concurrent  jurisdiction." 
In  Wedding  v.  Mcyler,  192  U.  S.  573,  584,  48 
L.  ed.  570,  675,  CO  L.R.A.  833,  840,  24  Sup. 
Ct.  Rep.  322,  324,  construing  the  term  "con- 
current jurisdiction,"  as  given  to  Kentucky 


and  Indiana  over  the  Ohio  river,  this  courts 
reversing  the  court  of  appeals  of  Kentucky, 
said: 

'Concurrent  jurisdiction,  properly  so* 
called,  on  rivers,  is  familiar  to  our  legisla- 
tion, and  means  the  jurisdiction  of  two  pow* 
ers  over  one  and  the  same  place.  There  is 
no  reason  to  give  an  unusual  meaning  to  the 
phrase.  See  Sanders  ▼.  St.  Louis  &  N.  O. 
Anchor  Line,  97  Mo.  26,  30,  3  L.R.A.  390, 
10  S.  W.  595;  Opsahl  v.  Judd,  30  Minn.  126, 
129,  130,  14  N.  W.  575;  J.  S.  Keator  Lum-g 
ber*Co.  v.  St.  Croix  Boom  Corp.  72  Wis.  62,  • 
7  Am.  St.  Rep.  837,  38  N.  W.  629,  and  the 
cases  last  cited. 

"The  construction  adopted  by  the  majority 
of  the  court  of  appeals  seems  to  us  at  least 
equally  untenable.  It  was  held  that  the 
words  'meant  only  that  the  states  should 
have  legislative  jurisdiction.'  But  jurisdic- 
tion, whatever  else  or  more  it  may  mean,  is 
jurisdiotio,  in  its  popular  sense  of  authori- 
ty to  apply  the  law  to  the  acts  of  men. 
Vioat  Vocah,,  sub  v.  See  Rhode  Island  t. 
Massachusetts,  12  Pet.  657,  718,  9  L.  ed. 
1233,  1258.  What  the  Virginia  compact 
most  certainly  conferred  on  the  states  nortli 
of  the  Ohio  was  the  right  to  administer  the 
law  below  low-water  mark  on  the  river,  and, 
as  part  of  that  right,  the  right  to  serve 
process  there  with  effect.  State  v.  Mullen* 
35  Iowa,  199,  205,  206." 

Undoubtedly  one  purpose,  perhaps  the 
primary  purpose,  in  the  grant  of  concurrent 
jurisdiction,  was  to  avoid  any  nice  question 
as  to  whether  a  criminal  act  sought  to  be 
prosecuted  was  committed  on  one  side  or  the 
other  of  the  exact  boundary  in  the  channel, 
that  boundary  sometimes  changing  by  rea- 
son of  the  shifting  of  the  channel.  Where 
an  act  is  malum  in  ae,  prohibited  and  pun- 
ishable by  the  laws  of  both  states,  the  one 
first  acquiring  jurisdiction  of  the  person 
may  prosecute  the  offense,  and  its  judgment 
is  a  finality  in  both  states,  so  that  one  con- 
victed or  acquitted  in  the  courts  of  the  one 
state  cannot  be  prosecuted  for  the  same  of- 
fense in  the  courts  of  the  other.  But,  as 
appears  from  the  quotation  we  have  just 
made,  it  is  not  limited  to  this.  It  extends 
to  civil  as  well  as  criminal  matters,  and  is 
broadly  a  grant  of  jurisdiction  to  each  of 
the  states. 

The  present  case  is  not  one  of  the  prose- 
cution for  an  offense  malum  in  «e,  but  for 
one  simply  malum  prohibitum.  Doubtless 
the  same  rule  would  apply  if  the  act  were 
prohibited  by  each  state  separately;  but 
wliere,  as  here,  the  act  is  prohibited  by  one 
state  and  in  terms  authorized  by  the  other, 
can  the  one  state  which  prohibits,  prosecute 
and  punish  for  the  act  done  within  the  ter- 
ritorial limits  of  the  other?  Obviously,  theet 
grant *of  concurrent  jurisdiction  may  bring? 
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up,  from  time  to  time,  many  and  some  cu- 
rious and  difficult  questions,  so  we  promptly 
confine  ourselves  to  the  precise  question  pre- 
sented. The  plaintiff  in  error  was  within 
the  limits  of  the  state  of  Washington,  doing 
an  act  which  that  state  in  terms  authorized 
and  gave  him  a  license  to  do.  Oan  the  state 
of  Oregon,  by  virtue  of  its  concurrent  ju- 
risdiction, disregard  that  authority,  practi- 
cally override  the  legislation  of  Washington, 
and  punish  a  man  for  doing  within  the  ter- 
ritorial limits  of  Washington  an  act  which 
that  state  had  specially  authorized  him  to 
do?  We  are  of  opinion  that  it  cannot.  It  is 
not  at  all  impossible  that,  in  some  instances, 
the  interests  of  the  two  states  may  be  dif- 
ferent. Certainly,  as  appears  in  the  present 
case,  the  opinion  of  the  legislatures  of  the 
two  states  is  different,  and  the  one  state 
cannot  enforce  its  opinion  against  that  of 
the  other;  at  least,  as  to  an  act  done  with- 
in the  limits  of  that  other  state.  Whether, 
if  the  act  of  the  plaintiff  in  error  had  been 
done  within  the  territorial  limits  of  the  state 
of  Oregon,  it  would  make  any  difference,  we 
need  not  determine;  nor  whether,  in  the 
absence  of  any  legislation  by  the  state  of 
Washington  authorizing  the  act,  Oregon 
could  enforce  its  statute  against  the  act  done 
anywhere  upon  the  waters  of  the  Columbia. 
Neither  is  it  necessary  to  consider  whether 
the  prosecution  should  be  in  the  names  of 
the  two  states  jointly.  It  is  enough  to  de- 
cide, as  we  do,  that,  for  an  act  done  with- 
in the  territorial  limits  of  the  state  of  Wash- 
ington, under  authority  and  license  from 
that  state,  one  cannot  be  prosecuted  and 
punished  by  the  state  of  Oregon. 

There  is  little  authority  upon  this  pre- 
cise question,  but  see  Re  Mattson,  U.  S. 
drcuit  court  for  the  district  of  Oregon,  69 
Fed.  635,  and  Ex  parte  Deajeiro,  same  court, 
152  Fed.  1004.  See  also  Roberts  v.  Fuller- 
ton,  117  Wis.  222,  65  L.R.A.  053,  93  N.  W. 
1111;  Rorer,  Interstate  Law,  p.  438,  and 
following. 

The  judgment  of  the  Supreme  Court  of  the 
state  of  Oregon  is  reversed,  and  the  case  re- 
manded for  further  proceedings  not  incon- 
nstent  with  this  opinion. 
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UNITED  STATES. 
Wab  (8   14*)— Reimbursement  fob  De- 

8TROTINO   PBOPEBTT  DUBINO  WaB. 

1.  There  is  no  implied  contract  on  the 
part  of  the  United  States  to  make  compen- 
sation to  an  American  corporation  on  ac- 
count of  the  destruction  of  its  property  in 
Cuba  in  the  course  of  military  operations 
during  the  war  with  Spain,  for  the  sole  pur- 


pose of  protecting  the  health  and  lives  of 
the  soldiers  then  actually  engaged  in  the 
war. 

paw.  Note.— For  other  eases,  see  War,  Oeat 
Dfg.  i  69;    Dec.  Dig.  $  14.*] 

Wab  (8  13*)— Prize  and  Captubb— Ene- 
my's  Property— Domicile  op  Owner— 
"Enemy  of  United  States." 
2.  An  American  corporation  doing  busi- 
ness in  Cuba  was,  during  the  war  with  Spain, 
an  enemy  to  the  United  States  with  respect 
of  its  property  found  and  then  used  in  Cuba, 
and  such  property  could  be  regarded  as  en- 
emy's property,  liable  to  be  seized  and  con- 
fiscated by  the  United  States  in  the  ] 
of  the  war. 


progress 


[Bd.  Note.— For  other  cases,  tee  War,  Gent. 
Dig.  9  46;    Dec  Dig.  9  IS.*] 

Courts  (§  449*)  —  Court  of  Claims  — 
Claims  Against  the  United  States- 
Contract  OB  Tobt— "Claim  Sounding 
in  Tobt." 

3.  A  claim  against  the  United  States  for 
compensation  on  account  of  the  unlawful 
and  unnecessary  destruction  of  property 
during  the  war,  under  the  order  of  the  gen- 
eral commanding,  is  one  "sounding  in  tort'* 
within  the  meaning  of  the  act  of  March  3, 
1887  (24  Stat,  at  L.  505,  chap.  359,  U.  S. 
Comp.  Stat.  1901,  p.  752),  excluding  cases 
of  that  character  from  the  jurisdiction  of 
the  court  of  claims. 

[Bd.  Note.— For  other  oases,  see  Courts,  Cent 
Dig.  S  1167;    Dea  Dig.  I  449.*] 

[No.  34.] 

Argued  December  2,  3,  1908.    Decided  Feb- 
ruary 23,  1909. 

APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  dismissing  a  petition 
in  a  suit  to  recover  from  the  United  States 
the  alleged  value  of  certain  property  de- 
stroyed in  Cuba  during  the  war  with  Spain, 
by  military  order.      Affirmed. 

See  same  case  below,  42  Ct.  CI.  99. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frederic  D.  McKenney,  John 
Spalding  Flannery,  William  Hitz,  and 
Wayne  MacVeagh  for  appellant. 

Assistant  Attorney  General  John  Q. 
Thompson  for  appellee. 


*Mr.  Justice  Harlan  delivered  the  opinion* 
of  the  court: 

This  action  was  brought  in  the  court  of 
claims  to  recover  from  the  United  States  o 
the  alleged  value  of  certain  property  •de-? 
stroyed  in  Cuba,  during  the  war  with  Spain, 
by  order  of  the  officer  who,  at  the  time  of 
its  destruction,  commanded  the  troops  of 
the  United  States  operating  in  the  locality 
of  the  property. 

The  case  depends  altogether  upon  the 
facts  found  by  the  court.  We  cannot  go  be- 
yond those  facts. 

The  court  of  claims  found  that  the  Ja- 
ragua  Iron  Company  (Limited)  was  a  cor- 
poration of  Pennsylvania,  having  its  prind* 
pal  office  and  place  of  business  in  Phila- 


•For  other  cues  see  same  topic  A  I  mumbsb  In  Dec.  &  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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delphia,  and  was  and  for  many  yean  had 
been  engaged  in  the  business  of  mining  and 
selling  iron  ore  and  other  mineral  products 
in  the  United  States,  Cuba,  and  elsewhere, 
and  in  manufacturing  iron  and  steel  prod- 
ucts; that  it  was  so  engaged  at  the  open- 
ing of  the  late  war  with  Spain;  and,  to 
enable  it  to  carry  on  business,  it  owned, 
leased,  and  operated  mines  in  Cuba,  main- 
taining offices,  works,  and  the  necessary 
tools,  machinery,  equipments,  and  supplies 
for  its  business  in  the  province  of  Santiago 
de  Cuba,  at  or  near  Siboney,  Firmeza,  and 
La  Cruz;  that,  in  addition  to  its  mines, 
works,  and  their  equipments,  the  company 
also  owned  real  estate  at  or  near  Siboney, 
which  was  improved  by  66  buildings  of  a 
permanent  character,  used  for  the  purposes 
of  its  business,  and  occupied  by  its  employ- 
ees as  dwellings  and  for  other  purposes; 
that  in  the  year  1898,  and  "while  the  war 
with  Spain  was  in  progress,  the  lives  of  the 
United  States  troops  who  were  engaged  in 
military  operations  in  the  province  of  San- 
tiago de  Cuba,  in  the  belligerent  prosecu- 
tion of  the  war,  became  endangered  by  the 
prevalence  of  yellow  fever,  and  it  was 
deemed  necessary  by  the  officers  in  command, 
in  order  to  preserve  the  health  of  the  troops 
and  to  prevent  the  spread  of  the  disease, 
to  destroy  all  places  of  occupation  or  habi- 
tation which  might  contain  the  fever 
germs;"  that  on  or  about  the  11th  of  July, 
1808,  General  Miles,  commanding  the  United 
States  forces  in  Cuba,  because  of  the  neces- 
sity aforesaid,  and  by  the  advice  of  his 
medical  staff,  issued  orders  to  destroy  by 
fire  these  66  buildings  at  Siboney,  which  be- 
longed to  the  claimant,  and  had  been  used 
for  the  purposes  aforesaid;  that  pursuant 
to  that  order  such  buildings  and  their  con- 
o  tents  were  destroyed  by  fire  by  the  military 
^authorities  of*the  United  States;  that  the 
reasonable  value  of  the  buildings  at  the 
time  and  place  of  destruction  was  $23,130, 
and  the  reasonable  value  of  the  drills,  furni- 
ture, tools,  and  other  personal  property  so 
destroyed  by  fire  was  seven  thousand,  nine 
hundred  and  eighty-six  dollars  ($7,986), 
making  a  total  of  thirty-one  thousand,  one 
hundred  and  sixteen  dollars  ($31,116). 

As  a  conclusion  of  law  the  court  found 
that  the  United  States  was  not  liable  to 
pay  any  sum  to  the  plaintiff  on  account  of 
the  damage  aforesaid,  and  dismissed  the 
petition. 

It  is  to  be  observed  at  the  outset  that  no 
fact  was  found  that  impeached  the  good 
faith,  either  of  General  Miles  or  of  his  medi- 
cal staff,  when  the  former,  by  the  advice  of 
the  latter,  ordered  the  destruction  of  the 
property  in  question;  nor  any  fact  from 
which  it  could  be  inferred  that  such  an  order 
was  not  necessary  in  order  to  guard  the 


troops  against  the  dangers  of  yellow  fever. 
It  is  therefore  to  be  assumed  that  the 
health,  efficiency,  and  safety  of  the  troopa 
required  that  to  be  done  which  was  done. 
Under  these  circumstances,  was  the  United 
States  under  any  legal  obligation  to  make 
good  the  loss  sustained  by  the  owner  of  the 
property  destroyed? 

By  the  act  of  March  3d,  1887,  providing 
for  the  bringing  of  suits  against  the  govern- 
ment of  the  United  States,  the  court  of 
claims  was  given  jurisdiction  to  hear  and 
determine  all  claims  "founded  upon  the  Con- 
stitution of  the  United  States  or  any  law 
of  Congress,  except  for  pensions,  or  upon  any 
regulation  of  an  executive  department,  or 
upon  any  contract,  expressed  or  implied, 
with  the  government  of  the  United  States, 
or  for  damages,  liquidated  or  unliquidated, 
in  cases  not  sounding  in  tort,  in  respect  te 
which  claims  the  party  would  be  entitled 
to  redress  against  the  United  States,  either 
in  a  court  of  law,  equity,  or  admiralty  if 
the  United  States  were  suable."  24  Stat,  at 
L.  505,  chap.  859,  U.  S.  Comp.  Stat.  1901,  p. 
762. 

Manifestly,  no  action  can  be  maintained 
under  this  statute  unless  the  United  States 
became  bound  by  implied  contract  to  com- 
pensate the  plaintiff  for  the  value  of  the 
property  destroyed,  or  unless  the  case — ^re- 
garding it  as  an  action  to  recover  damages—^ 
be  one  "not  sounding  in  tort,  o 

*The  plaintiff  contends  that  the  destruction* 
of  the  property  by  order  of  the  military  com- 
mander representing  the  authority  and  pow- 
er of  the  United  States  was  such  a  taking 
of  private  property  for  public  use  as  to  im- 
ply a  constitutional  obligation  on  the  part 
of  the  government  to  make  compensation 
to  the  owner.  Const.  Amend.  5.  In  support 
of  that  view,  it  refers  to  United  States  ▼. 
Great  Falls  Mfg.  Co.  112  U.  S.  645,  056,  28 
L.  ed.  846,  850,  6  Sup.  Ct.  Rep.  306;  Great 
Falls  Mfg.  Co.  V.  Atty.  Gen.  124  U.  S.  681, 
507,  698,  31  L.  ed.  527,  532,  633,  8  Sup.  Ct. 
Rep.  631;  United  States  v.  Lynah,  188  U. 
S.  445,  47  L.  ed.  639,  23  Sup.  Ct.  Rep.  349. 
Let  us  examine  those  cases. 

United  States  v.  Great  Falls  Mfg.  Co. 
supra,  was  a  case  of  the  taking  for  public 
use  by  agents  and  officers  of  the  United 
States,  proceeding  under  the  authority  of 
an  act  of  Congress,  of  certain  private  prop- 
erty— ^lands,  water  rights,  and  privilegee — 
which  were  held  and  used  by  the  government 
for  nearly  twenty  years,  without  any  com- 
pensation being  made  to  the  owner.  A  suit 
was  brought  against  the  United  States  in 
the  court  of  claims,  and  judgment  was  ren- 
dered for  the  claimant.  This  court  aaid: 
"It  seems  clear  that  these  property  rights 
have  been  held  and  used  by  the  agents  of  the 
United  States  under  the  sanction  of  legisla- 
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tive  enactmentt  by  Congress;  for  the  ap- 
propriation of  money  specifically  for  the 
construction  of  the  dam  from  the  Maryland 
shore  to  Conn's  island  was,  all  the  circum- 
stances considered,  equivalent  to  an  express 
direction  by  the  legislative  and  executive 
branches  of  the  government  to  its  officers  to 
take  this  particular  property  for  the  public 
objects  contemplated  by  the  scheme  for  sup- 
plying the  capital  of  the  nation  with  whole- 
some water.  The  making  of  the  improve- 
ments necessarily  involves  the  taking  of  the 
property;  and  if,  for  the  want  of  formal 
proceedings  for  its  condemnation  to  public 
use,  the  claimant  was  entitled,  at  the  be- 
ginning of  the  work,  to  have  the  agents  of 
the  government  enjoined  from  prosecuting 
it  until  provision  was  made  for  securing,  in 
some  way,  payment  of  the  compensation  re- 
quired by  the  Constitution, — ^upon  which 
question  we  express  no  opinion, — ^there  is  no 
sound  reason  why  the  claimant  might  not 
waive  that  right,  and,  electing  to  regard 
etbe  action  of  the  government  as  a  taking 
pYmder  its  sovereign  right  of  eminent  do- 
main, demand  just  compensation.  Kohl  v. 
United  States,  01  U.  S.  367,  374,  23  L.  ed. 
440,  462.  In  that  view  we  are  of  opinion 
that  the  United  States,  having,  by  its  agents, 
proceeding  under  the  authority  of  an  act  of 
Congress,  taken  the  property  of  the  claimant 
for  public  use,  are  under  an  obligation,  im- 
posed by  the  Constitution,  to  make  compen- 
sation. The  law  will  imply  a  promise  to 
make  the  required  compensation  where  prop- 
erty to  which  the  government  asserts  no 
titl«  is  taken,  pursuant  to  an  act  of  Con- 
gress, as  private  property  to  be  applied  for 
public  uses.  Such  an  implication  being  con- 
sistent with  the  constitutional  duty  of  the 
government,  as  well  as  with  common  jus- 
tice, the  claimant's  cause  of  action  is  one 
that  arises  out  of  implied  contract,  within 
the  meaning  of  the  statute  which  confers 
jurisdiction  upon  the  court  of  claims  of  ac- 
tions founded  'upon  any  contract,  express 
or  implied,  with  the  government  of  the 
United  States.'" 

In  reference  to  the  subsequent  case  of 
Great  Falls  Mfg.  Co.  v.  Atty.  Gen.  124  U. 
a  581,  597,  31  L.  ed.  527,  532,  8  Sup.  Ct. 
Rep.  631,  637,  it  may  be  said  that,  so  far 
as  it  has  any  bearing  upon  the  present  con- 
troversy, it  reaffirms  the  principle  an- 
nounced in  United  States  v.  Great  Falls 
Mfg.  Co.  supra.  The  court  said:  "It  is  suf- 
ficient to  say  that  the  record  discloses  noth- 
ing showing  that  he  [the  Secretary  of  War] 
has  taken  more  land  than  was  reasonably 
necessary  for  the  purposes  described  in  the 
aet  of  Congress,  or  that  he  did  not  honestly 
and  reasonably  exercise  the  discretion  with 
which  he  was  invested;  and,  consequently, 
the  government  is  under  a  constitutional  ob- 


ligation to  make  compensation  for  any  prop- 
erty or  property  right  taken,  used,  and 
held  by  him  for  the  purposes  indicated  in 
the  act  of  Congress,  whether  it  is  embraced 
or  described  in  said  survey  or  map,  or  not. 
.  .  .  Even  if  the  Secretary's  survey  and 
map,  and  the  publication  of  the  Attorney 
General's  notice,  did  not,  in  strict  law,  jus- 
tify the  former  in  taking  possession  of  the 
land  and  water  rights  in  question,  it  was 
competent  for  the  company  to  waive  the 
tort,  and  proceed  against  the  United  States, 
as  upon  an  implied  contract,  it  appearing,^ 
as  it  does  here,  that  the  government  recog-g 
nizes  and* retains  the  possession  taken  in* 
its  behalf  for  the  public  purposes  indicated 
in  the  act  under  which  its  officers  have  pro- 
ceeded." 

In  United  States  v.  Lynah,  188  U.  S.  445, 
464,  465,  47  L.  ed.  539,  546,  547,  23  Sup. 
Ct.  Rep.  349,  355,  which  involved  the  in- 
quiry whether  the  injury  done  to  certain 
lands  as  the  result  of  work  done  on  the  Sa- 
vannah river  by  the  United  States  was  a 
taking  of  private  property  for  public  use, 
the  court  said:  "The  rule  deducible  from 
these  cases  is  that  when  the  government  ap- 
propriates property  which  it  does  not  claim 
as  its  own,  it  does  so  under  an  implied  con- 
tract that  it  will  pay  the  value  of  the  prop- 
erty it  so  appropriates.  ...  So  th« 
contention  that  the  government  had  a  para- 
mount right  to  appropriate  this  property 
may  be  conceded,  but  the  Constitution,  in 
the  5th  Amendment,  guarantees  that  when 
this  governmental  right  of  appropriation — 
this  asserted  paramount  right— is  exercised, 
it  shall  be  attended  by  compensation. 
.  .  .  Whenever,  in  the  exercise  of  its 
governmental  rights,  it  takes  property  the 
ownership  of  which  it  concedes  to  be  in  an 
individual,  it  impliedly  promises  to  pay 
therefor." 

It  is  clear  that  these  cases  lend  no  sup- 
port to  the  proposition  that  an  implied  con- 
tract arose  on  the  part  of  the  United  States 
to  make  compensation  for  the  property  de- 
stroyed by  order  of  General  Miles.  The 
cases  cited  arose  in  a  time  of  peace,  and 
in  each  it  was  claimed  that  there  was, 
within  the  meaning  of  the  Constitution,  an 
actual  taking  of  property  for  the  use  of 
the  United  States,  and  that  the  taking  was 
by  authority  of  Congress.  That  taking,  it 
was  adjudged,  created  by  implication  an  ob- 
ligation to  make  the  compensation  required 
by  the  Constitution.  But  can  such  a  prin- 
ciple be  enforced  in  respect  of  property 
destroyed  by  the  United  States  in  the  course 
of  military  operations  for  the  purpose,  and 
only  for  the  purpose,  of  protecting  the 
health  and  lives  of  its  soldiers  actually 
engaged  at  the  time  in  war  in  the  enemy's 
country?     We   say   "enemy's  country"  be- 
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cause,  under  the  recognized  rules  governing 
the  conduct  of  a  war  between  two  nations, 
Cuba,  being  a  part  of  Spain,  was  enemy's 
country,  and  all  persons,  whatever  their  na- 
ctionality,  who  resided  there,  were,  pending 
S?  such  war,  to  be^deemed  enemies  of  the  Unit- 
ed States  and  of  all  its  people.  The  plain- 
tiff, although  an  American  corporation,  do- 
ing business  in  Cuba,  was,  during  the  war 
with  Spain,  to  be  deemed  an  enemy  to  the 
United  States  with  respect  of  its  property 
found  and  then  used  in  that  country,  and 
such  property  could  be  regarded  as  enemy's 
property,  liable  to  be  seized  and  confiscated 
by  the  United  States  in  the  progress  of  the 
war  then  being  prosecuted;  indeed,  subject, 
under  the  laws  of  war,  to  be  destroyed 
whenever,  in  the  conduct  of  military  opera- 
tions, its  destruction  was  necessary  for  the 
safety  of  our  troops  or  to  weaken  the  power 
of  the  enemy. 

In  Miller  v.  United  States  (Page  v.  Unit- 
ed States)  11  Wall.  268,  306,  20  L.  ed.  135, 
144,  the  court,  speaking  of  the  powers  pos- 
sessed by  a  nation  at  war,  said:  "It  is 
sufficient  that  the  right  to  confiscate  the 
property  of  all  public  enemies  is  a  con- 
ceded right.  Now,  what  is  that  right,  and 
why  is  it  allowed?  It  may  be  remarked 
that  it  has  no  reference  whatever  to  the 
personal  guilt  of  the  owner  of  confiscated 
property,  and  the  act  of  confiscation  is  not 
a  proceeding  against  him.  The  confiscation 
is  not  because  of  crime,  but  because  of  the 
relation  of  the  property  to  the  opposing 
belligerent, — a  relation  in  which  it  has  been 
brought  in  consequence  of  its  ownership.  It 
is  immaterial  to  it  whether  the  owner  be  an 
alien  or  a  friend,  or  even  a  citizen  or  sub- 
ject of  the  power  that  attempts  to  appropri- 
ate the  property.  In  either  case  the  prop- 
erty may  be  liable  to  confiscation  under  the 
rules  of  war.  It  is  certainly  enough  to  war- 
rant the  exercise  of  this  belligerent  right 
that  the  owner  be  a  resident  of  the  enemy's 
country,  no  matter  what  his  nationality." 
In  Lamar  v.  Brown,  92  U.  S.  187,  104,  23 
L.  ed.  650,  653,  the  court  said:  "For  the 
purposes  of  capture,  property  found  in  ene- 
my territory  is  enemy  property,  without  re- 
gard to  the  status  of  the  owner.  In  war,  all 
residents  of  enemy  country  are  enemies." 
"All  property  within  enemy  territory,"  said 
the  court  in  Young  v.  United  States,  97  U. 
S.  39,  60,  24  L.  ed.  992,  997,  "is,  in  law, 
enemy  property,  just  as  all  persons  in  the 
same  territory  are  enemies.  A  neutral  own- 
j.ing  property  within  the  enemy's  lines  holds 
©  it  na  enemy  property,  subject  to  the  laws  of 
•'war:  and,  if  it  is  liostile'property,  subject 
tu  capture."  Referring  to  the  rules  of  war 
hetween  independent  nations  as  recognized 
on  both  sides  in  the  late  Civil  War,  the 
courts  in  United  States  v.  Pacific  R.  Co.  120 


U.  S.  227,  233,  239,  30  L.  ed.  634,  636,  638,  7 
Sup.  Ct.  Rep.  490,  493,  495,  said:  'The 
rules  of  war,  as  recognized  by  the  public 
law  of  civilized  nations,  became  applicable 
to  the  contending  forces.  .  .  .  The  in- 
habitants of  the  Confederate  States,  on  the 
one  hand,  and  of  the  states  which  adhered 
to  the  Union,  on  the  other,  became  enemies, 
and  subject  to  be  treated  as  such,  without 
regard  to  their  individual  opinions  or  dis- 
positions ;  while  during  its  continuance  com- 
mercial intercourse  between  them  was  for- 
bidden, contracts  between  them  were  sus- 
pended, and  the  courts  of  each  were  closed 
to  the  citizens  of  the  other.  Brown  v.  Hiatt» 
15  Wall.  177,  184,  21  L.  ed.  128,  130.  .  .  . 
More  than  a  million  of  men  were  in  the 
armies  on  each  side.  The  injury  and  de- 
struction of  private  property  caused  by  their 
operations,  and  by  measures  necessary  for 
their  safety  and  efficiency,  were  almost  be- 
yond calculation.  For  all  injuries  and  de- 
struction which  followed  necessarily  from 
these  causes  no  compensation  could  be 
claimed  from  the  government.  By  the  well- 
settled  doctrines  of  public  law  it  was  not 
responsible  for  them.  .  .  .  The  princi- 
ple that,  for  injuries  to  or  destruction  of 
private  property  in  necessary  military  op- 
erations during  the  Civil  War,  the  govern- 
ment is  not  responsible,  is  thus  considered 
established.  Compensation  has  been  made 
in  several  such  cases,  it  is  true;  but  it  hna 
generally  been,  as  stated  by  the  President 
in  his  veto  message,  'a  matter  of  bounty 
rather  than  of  strict  legal  right.' "  See  also 
The  Venus,  8  Cranch,  263,  278,  3  L.  ed. 
553,  661;  The  Venice  (United  States  v. 
Cook)  2  Wall.  268,  276,  17  L.  ed.  866,  867; 
The  Cheshire,  3  Wall.  233,  18  L.  ed.  175; 
The  Gray  Jacket,  5  Wall.  342,  369,  18  L. 
ed.  646,  653;  The  Friendschaft,  4  Wheat. 
106,  107,  4  L.  ed.  525,  526;  Griswold  ▼. 
Waddington,  16  Johns.  438,  446,  447;  Vai- 
tel.  Law  of  Nations,  bk.  3,  chap.  5,  §  70, 
and  chap.  4,  §  8;  Burlamaqui,  pt.  4,  chap.  4, 
§  20. 

So  in  Hall's  International  Law,  5th  ed. 
500,  504,  533:  "A  person,  though  not  a 
resident  in  a  country,  may  be  so  associated 
with  it  through  having  or  being  a  partner 
in  a  house  of  trade  as  to  be  affected  by  itSgQ 
enemy  character,  in  respect,  at  least,  of  theg 
^property  which  he  possesses  in  the  belliger-* 
ent  territory."  In  Whiting's  War  Powers 
Under  the  Constitution,  340,  342,  the  author 
says:  "A  foreigner  may  have  his  personal 
or  permanent  domicil  in  one  country,  and 
at  the  same  time,  his  constructive  or  mer- 
cantile domicil  in  another.  The  national 
character  of  a  merchant,  so  far  as  relates 
to  his  property  engaged  in  trade,  is  deter- 
mined by  his  commercial  domicil.  'All  such 
persons    •    •    •    are  de  facto  subjects  of  the 
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enemy  sovereign,  being  residents  within  his 
territory,  and  are  adhering  to  the  enemy 
BO  long  as  they  remain  within  his  terri- 
tory.' ...  A  neutral,  or  a  citizen  of 
the  United  States,  domiciled  in  the  ene- 
my's country,  not  only  in  respect  to  his 
property,  but  also  as  to  his  capacity  to  sue, 
is  deemed  as  much  an  alien  enemy  as  a 
person  actually  bom  under  the  allegiance 
and  residing  within  the  dominions  of  the 
hostile  nation." 

In  view  of  these  principles — if  there  were 
no  other  reason — the  plaintiff  corporation 
could  not  invoke  the  protection  of  the  Con- 
stitution in  respect  of  its  property  used  in 
business  in  Cuba,  during  the  war,  any  more 
than  a  Spaniard  residing  there  could  have 
done,  under  like  circumstances,  in  reference 
to  his  property  then  in  that  island.  If  the 
property  destroyed  by  order  of  General  Miles 
had  belonged  at  the  time  to  a  resident  Cu- 
ban, the  owner  would  not  have  been  heard 
in  any  court,  under  the  facts  found,  to 
claim,  as  upon  implied  contract,  compensa- 
tion from  the  United  States  on  account  of 
such  destruction.  How,  then,  under  the 
facts  found,  could  an  obligation,  based  on 
implied  contract,  arise  under  the  Constitu- 
tion in  favor  of  the  plaintiff,  an  American 
corporation,  which,  at  the  time,  and  in  ref- 
erence to  the  property  in  question,  had  a 
commercial  domicil  in  the  enemy's  country? 
It  is  true  that  the  Army,  under  General 
Miles,  was  under  a  duty  to  observe  the  rules 
governing  the  conduct  of  independent  na- 
tions when  engaged  in  war, — a  duty  for  the 
proper  performance  of  which  the  United 
States  may  have  been  responsible  in  its 
political  capacity  to  the  enemy  government. 
If  what  was  done  was  in  conformity  to  those 
e  rules, — as,  upon  the  facts  found,  we  must 
?  assume  tliat  it  was, — then  the*owner  of  the 
property  has  no  claim  of  any  kind  for  com- 
pensation or  damages;  for,  in  such  a  case, 
the  conunanding  general  had  as  much  right 
to  destroy  the  property  in  question  if  the 
health  and  safety  of  his  troops  required 
that  to  be  done,  as  he  would  have  had  if,  at 
the  time,  the  property  had  been  occupied  and 
was  being  used  by  the  armed  troops  of  the 
enemy  for  hostile  purposes.  In  the  circum- 
stances disclosed  by  the  record,  it  cannot 
reasonably  be  said  that  there  was,  in  respect 
of  the  destruction  of  the  property  in  ques- 
tion, any  "convention  between  the  parties," 
any  "coming  together  of  minds,"  or  any 
circumstances  from  which  a  contract  could 
be  implied.  Russell  v.  United  States,  182 
U.  S.  616,  530,  46  L.  ed.  1210,  1215,  21  Sup. 
Ct  Rep.  899;  Harley  v.  United  States,  198 
U.  S.  220,  234,  40  L.  ed.  1020,  1030,  25  Sup. 
Ct.  Rep.  634.  Again,  if,  as  contended, — 
without,  however,  any  basis  for  the  conten- 
tion,— the    acts    of    that    officer    were    not 


justified  by  the  laws  of  war,  then  the  ut- 
most that  could  be  said  would  be  that  what 
was  done  pursuant  to  his  order  amounted  to 
a  tort,  and  a  claim  against  the  government 
for  compensation  on  account  thereof  would 
make  a  case  "sounding  in  tort."  But  of 
such  a  case  the  court  would,  of  course,  have 
no  jurisdiction  under  the  act  of  Congress. 

In  this  connection  we  may  refer  to  J. 
Ribas  y  Hijo  v.  United  States,  104  U.  S, 
315,  322,  48  L.  ed.  094,  006,  24  Sup.  Ct. 
Rep.  727,  720,  in  which  the  United  States 
was  sued  by  a  Spanish  corporation  for  the 
value  of  the  use  of  a  merchant  vessel  taken 
by  the  United  States  in  the  port  of  Porto 
Rico,  when  that  city  was  captured  by  our 
Army  and  Navy  on  July  28th,  1808,  and 
kept  and  used  by  the  Quartermaster's  De- 
partment for  some  time  thereafter.  The 
court  said:  "There  is  no  element  of  con- 
tract in  the  case;  for  nothing  was  done  by 
the  United  States,  nor  anything  said  by  any 
of  its  officers,  from  which  could  be  implied 
an  agreement  or  obligation  to  pay  for  the 
use  of  the  plaintiff's  vessel.  According  to 
the  established  principles  of  public  law,  the 
owners  of  the  vessel,  being  Spanish  sub- 
jects, were  to  be  deemed  enemies,  although 
not  directly  connected  with  military  opera- 
tions. The  vessel  was  therefore  to  be  deemed 
enemy's  property.  It  was  seized  as  prop-^ 
erty  of  that  kind,  for  purposes  of  war,  andjj 
not  for  any  purposes  of  gain."*  After  ob-» 
serving  that  the  case  did  not  come  within 
the  principle  announced  in  United  States  v. 
Great  Falls  Mfg.  Co.  112  U.  8.  645,  656,  28 
L.  ed.  846,  850,  5  Sup.  Ct.  Rep.  306,  the 
court  proceeded:  "The  seizure,  which  oc- 
curred while  the  war  was  flagrant,  was  an 
act  of  war,  occurring  within  the  limits  of 
military  operations.  The  action,  in  its  es- 
sence, is  for  the  recovery  of  damages;  but,  as 
the  case  is  one  sounding  in  tort,  no  suit  for 
damages  can  be  maintained  under  the  stat- 
ute against  the  United  States.  It  is  none 
the  less  a  case  sounding  in  tort  because 
the  claim  is  in  form  for  the  use  of  the 
vessel  after  actual  hostilities  were  suspend- 
ed by  the  protocol  of  August  12,  1898.  [30 
Stat,  at  L.  1742.]  A  state  of  war  did  not  in 
law  cease  until  the  ratification  in  April, 
1899,  of  the  treaty  of  peace.  [30  Stat,  at  L. 
1754.]  .  .  .  If  the  original  seizure  made 
a  case  sounding  in  tort,  as  it  undoubtedly 
did,  the  transaction  was  not  converted  into 
one  of  implied  contract,  because  of  the  re- 
tention and  use  of  the  vessel  pending  ne- 
gotiations for  a  treaty  of  peace." 

In  our  judgment  there  is  no  element  of 
contract  in  the  claim  of  the  plaintiff.  And 
even  if  it  were  conceded  that  its  property 
was  wrongfully  and  unnecessarily  destroyed 
under  the  order  of  the  general  commanding 
the   United   States   troops,   the   concession 
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could  mean  nothing  more,  in  any  aspect  of 
the  ease,  than  that  a  tort  was  committed  hy 
that  officer  in  the  interest  of  the  United 
States.  But,  as  already  said,  of  a  cause  of 
action  arising  from  such  a  tort  the  court 
of  claims  could  not  take  cognizance,  what- 
ever other  redress  was  open  to  the  plaintiff. 
It  may  be  well  to  notice  one  other  matter 
referred  to  in  argument.  Section  1066  of 
the  Revised  Statutes  provided  that  the  ju- 
risdiction of  the  court  of  claims  "shall  not 
extend  to  any  claim  against  the  government 
not  pending  therein  on  December  1st,  1862, 
growing  out  of  or  dependent  on  any  treaty 
stipulation  entered  into  with  foreign  na- 
tions or  with  the  Indian  tribes."  12  Stat, 
at  L.  767,  chap.  92,  §  9,  U.  S.  Comp.  Stat. 
1901,  p.  739.  We  need  not  now  consider  or 
definitely  determine  whether  that  section 
was  superseded  or  modified  by  the  above 
act  of  March  3d,  1887;  for,  if  it  was,  and 
^if  an  implied  contract  could,  in  any  case, 
v4  arise  from  a  treaty  stipulation,  there  is 
«^  nothing  in  any  treaty  with  Spain* which 
stood  in  the  way  of  the  destruction  of  the 
buildings  in  question  under  the  circum- 
stances stated  in  the  findings  without  liar 
bility  on  the  part  of  the  United  States  for 
their  value;  and  if  that  section  was  not  su- 
perseded or  modified,  then  the  law  is  for 
the  United  States,  because  of  the  absence 
of  any  implied  contract  entitling  the  plain- 
tiff, under  the  facts  found,  to  be  compen- 
«ated  for  the  loss  sustained  by  it. 

Having  noticed  all  the  questions  that  re- 
quire consideration,  and  finding  no  error  in 
the  record,  the  judgment  of  the  Court  of 
Claims  must  be  affirmed. 
It  is  so  ordered. 

<212  U.  S.  283)        ~~"^ 

ALBERT  L.  JOHNSON,  Plff.  in  Err., 

V. 

WILLIAM  MUESER. 

CouBTS  (8  388*)— Erbor  to  Court  of  Ap- 
peals OP  District  of  Columbia— "Fi- 
nal Judgment'*— Patent  Casks. 
A  judgment  of  the  court  of  appeals  of 
the  District  of  Columbia,  affirming  the  de- 
cision of  the  Commissioner  of  Patents  in  an 
interference  proceeding,  and  directing  that 
its  own   decision  be  certified  to  the  Com- 
missioner, as  required  by  law,  is  not  final 
for  the  purpose  of  a  writ  of  error  from  the 
Federal  Supreme  Court. 

rjj^  I4ote.— For  other  cases,  see  Courts,  Cent. 
Dig.   S  1039;    Dec.   Dig.  888.*       ^ 

For  other  definitions,  see  Words  and  Phrases, 
▼ol.  a,  PI>.  2774-2798 ;    voL  8,  p.  7863.] 

[No.  67.] 

Argued  January  12,  1909.     Decided  Febru- 
ary 23,  1909. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
District  of  Columbia  to  review  a  judg- 
ment affirming  the  decieion  of  the  Commis- 


sioner of  Patents  in  an  interference  proceed- 
ing.   Dismissed  for  want  of  jurisdiction. 

See  same  case  below,  29  App.  D.  C.  61. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Melville  Church  and  James  A. 
Carr  for  plaintiff  in  error. 

Messrs.  Stephen  J.  Cox  and  William  Rai- 
mond  Baird  for  defendant  in  error.  ^ 

« 
*Mr.  Chief  Justice  Fuller  delivered  the? 
opinion  of  the  court: 

This  was  a  proceeding  of  interference  in 
which  the  examiner  of  interferences  award- 
ed priority  to  Mueser.  This  decision  was  in 
turn  affirmed  by  the  examiners-in-chief  and 
by  the  Commissioner.  From  the  decision  of 
the  Commissioner  an  appeal  was  taken  to 
the  court  of  appeals  of  the  District  of  Co- 
lumbia, and  that  court  affirmed  the  decision 
of  the  Commissioner  of  Patents,  and  direct- 
ed that  its  own  decision  be  certified  to  the 
Commissioner  of  Patents,  as  required  by 
law.  The  court  held  that,  in  such  a  proceed- 
ing, it  would  not  review  the  action  of  the 
Patent  Office  in  deciding  that  the  issue  was 
a  patentable  one,  but  would  confine  its  con- 
sideration to  the  question  of  priority  alone. 
29  App.  D.  C.  61.  And  in  the  course  of  ita 
opinion  the  court  said: 

"It  must  be  borne  in  mind  that  the  final 
judgment  of  this  court,  entitling  a  claimant 
to  a  patent,  in  either  an  ew  parte  or  an  in- 
terference proceeding,  is  not  conclusive  of 
either  patentability  or  priority.  The  patent, 
when  issued,  may  be  attacked  in  the  courts 
by  parties  whose  interests  may  be  affected 
by  the  monopoly  claimed  thereunder;  and 
the  defeated  party  has  another  remedy  by 
proceeding  in  a  court  of  equity,  as  provided 
in  §  4915,  Rev.  Stat.  (U.  S.  Comp.  Stat. 
1901,  p.  3392)." 

We  think  our  ruling  in  Frasch  v.  Moore, 
211  U.  S.  1,  53  Ia  ed.  — ,  29  Sup.  Ct  Rep. 
6,  is  applicable,  and  that  this  writ  of  error 
must  be  disposed  of  accordingly.  The  applica- 
tion for  certiorari  must  take  the  same  course. 

Writ  of  error  dismissed. 

Certiorari  denied. 


(212  U.  8.  286) 
E.  C.  ATKINS  &  COMPANY,  Appt.  and 
Plff.  in  Err., 

V. 

E.  B.  MOORE,  Commissioner  of  Patents. 

Courts  (8  388*)— Ebrob  to  Cottrt  of  Ap- 
peals OF  District  of  Coluicbia— Final 
Judombnt^Tbademabk  Cases— '*Final 
Decision.*' 

A  decision  of  the  court  of  appeals  of  tha 
District  of  Columbia  on  an  appeal  from  a 
decision  of  the  Commissioner  of  Patents  in 
proceedings  arising  under  an  application 
made  pursuant  to  the  act  of  February  20, 
1905  (33  SUt.  at  L.  724,  chap.  692,  U.  S. 
Comp.  Stat.  Supp.  1907,  p.  1008),  §  1,  for 
the  registration  of  a  trademark,  which  af- 
^rms  the  latter's  decision,  and  direcU  the 
I  clerk  to  certify  its  opinion  to  the  Commia- 
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Bioner,  according  to  law,  is  not  final  for  the 
purpoBe  of  an  appeal  to,  or  writ  of  error 
from,  the  Federal  Supreme  Court,  since  the 
proceedings  under  that  act  are  governed  by 
the  same  rules  of  practice  and  procedure  as 
in  patent  eases. 

[Bd.  Note.—  For  other  cases,  see  Ckmrts,  Oeat 
Dig.  i  1039;    Dee.  Dig.  S  S88.« 

For  other  deflnlttons.  see  Words  and  Phrasesy 
▼oL  8,  pp.  IT78*2Ti4;   voL  8,  p.  7663.] 

[No.  86.] 

Argued  January  22,  1900.    Decided  Febru- 
ary 23,  1900. 

APPEAL  from,  and  IN  ERROR  to,  the 
Court  of  Appeals  of  the  District  of  Co- 
lumbia to  review  a  decision  which  affirmed 
the  decision  of  the  Commissioner  of  Patents 
in  proceedings  arising  under  an  application 
for  a  trademark,  and  directed  the  clerk  to 
certify  its  opinoin  to  the  Commissioner  ae- 
eording  to  law.  Dismissed  for  want  of  juris- 
diction. 

See  same  case  below,  20  App.  D.  C.  386. 

Statement  by  Mr.  Cliief  Justice  Fuller: 

Plaintiffs  filed  their  application  for  a 
trademark  on  June  12,  1905,  in  which  it 
was  recited  that — 

''The  trademark  consists  of  a  symbol  com- 
posed of  the  letters  'AAA'  .  .  .  The 
trademark  is  usually  displayed  on  the  goods 
by  etching,  stamping,  or  otherwise  marking 
the  same  upon  the  blade  of  the  saw,  and  by 
inscribing  same  upon  the  packages  contain- 
ing such  saws."* 

This  was  amended  August  30,  1905,  by 
adding  the  sentence — 

•The  trademark  is  shown  with  the  letters 
S  arranged  in  the  form  of  a  monogram." 
?    *The  examiner  suggested  that  the  descrip- 
tion of  the  trademark  should  be  amended  so 
as  to  read — 

"The  trademark  consists  of  a  monogram 
composed  of  the  letters  'AAA.'  ** 

Plaintiffs  declined  to  comply  with  the  sug- 
gestion, and  appealed  from  the  ruling  of  the 
examiner  that  such  amendment  should  be 
made  to  the  Commissioner  of  Patents,  who, 
on  February  20,  1906,  overruled  the  decision 
of  the  examiner,  and  held  that  the  descrip- 
tion was  sufficient. 

April  27, 1906,  plaintiffs  were  notified  that 
their — 

"Application  for  the  registration  of  a 
trademark  for  a  symbol  composed  of  the 
letters  *AAA,'  for  saws  of  all  kinds,  filed 
June  12,  1905,  Ser.  No.  7998,  has  been  ex- 
amined and  passed  for  publication,  in  com- 
pliance with  8  6  of  the  act  authorizing  the 
registration  of  trademarks,  approved  Febru- 
ary 20,  1905.  The  mark  will  be  published  in 
the  Official  Gazette  of  May  15, 1906." 

The  act  of  February  20,  1905  (33  Stat,  at 
L.  724,  chap.  692,  §  1,  U.  S.  Comp.  SUt. 


Supp.  1907,  p.  1008)»  provided  that  the  ap- 
plicant should  file  an  application  in  writings 
which  should  contain,  among  other  things: 

"A  description  of  the  trademark  itself  and 
a  statement  of  the  mode  in  which  the  same 
is  applied  and  affixed  to  goods,  and  th« 
length  of  time  during  which  the  trademark 
has  been  used.  With  this  statement  shall 
be  filed  a  drawing  of  the  trademark,  signed 
by  the  applicant  or  his  attorney,  and  such 
number  of  specimens  of  the  trademark,  as 
actually  used,  as  may  be  required  by  th« 
Commissioner  of  Patents." 

This  act  was  amended  by  the  act  of  May 
4,  1906  (34  Stat,  at  L.  168,  chap.  2081,  i  1, 
U.  8.  Comp.  Stat.  Supp.  1907,  p.  1008) ,  by  in- 
serting after  the  words  "description  of  the 
trademark  itself,"  the  words  "only  when 
needed  to  express  eolors  not  shown  in  the 
drawing." 

On  June  21,  1906,  the  Patent  Office  sent 
plaintiffs  the  following  communication: 

"Attention  is  directed  to  the  act  approved 
May  4,  1906,  providing  for  a  description  of 
the  trademark  itself  only  when  needed  t9^ 
express  colors  not  shown  in  the  drawing,     g 
*  "Inasmuch  as  the  trademark  covered  by* 
this  application  cannot  be  registered  until 
after  July  1,  1906,  when    said    act    takes 
effect,  applicant  should  direct  the  cancela- 
tion of  the  present  description  and  of  all  of 
the  preamble  to  the  statement  following  the 
words  'have  adopted  for  my  use,'  and  the 
substitution     therefor     of     the     following 
words:  'the  trademark  ahoum  in  the  accent 
panying  dratdng,* 

"If  colors  form  a  material  part  of  the 
mark,  a  brief  reference  thereto  should 
follow. 

"An  amendment  as  above  indicated  should 
be  promptly  filed  to  avoid  delay  in  the  use 
of  the  certificate." 

Plaintiffs  refused  to  comply  with  this  sug- 
gestion, and,  on  July  16,  1906,  the  examiner 
declined  to  pass  the  application  for  regis- 
tration. 

A  petition  was  thereupon  presented  by 
plaintiffs  to  the  Commissioner,  seeking  the 
overruling  of  the  action  of  the  examiner, 
and,  on  November  22, 1906,  the  petition  was 
denied. 

An  appeal  was  prosecuted  to  the  court  of 
appeals,  which  affirmed  the  decision  of  the 
(Commissioner  of  Patents,  and  directed  the 
clerk  to  "certify  this  opinion  to  the  Com- 
missioner of  Patents,  according  to  law." 

An  appeal  and  a  writ  of  error  were  al- 
lowed. 

Messrs.  Chester  Brad  ford,  Arthur  M. 
Hood,  and  E.  W.  Bradford  for  appellant  and 
plaintiff  in  error. 

Assistant  Attorney  General  Fowler  fof 
appellee  and  defendant  in  error. 
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S  •Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

In  Frasch  v.  Moore,  211  U.  S.  1,  53  L.  ed. 
— ,  29  Sup.  Ct.  Rep.  6,  it  was  held  that  deci- 
aions  in  the  court  of  appeals  of  the  District  of 
Columbia  in  appeals  from  the  Commissioner 
of  Patents  under  8  9  of  the  act  of  February 
9,  1893  (chap.  74,  27  Stat,  at  L.  434,  436, 
U.  S.  Comp.  Stat.  1901,  p.  3391),  were  inter- 
locutory, and  not  final,  and  not  reviewable 
by  this  court  under  |  8  of  that  act,  because 
not  final  judgments  or  decrees  within  the 
meaning  of  that  section.  When  certified  to 
the  Commissioner  of  Patents,  they  "govern 
the  further  proceedings  in  the  case"  (Re- 
vised Statutes,  §  4914,  U.  S.  Comp.  Stat. 
1901,  p.  3392),  but  are  not  final  judgments 
or  decrees  at  law  or  in  equity  within  the 
purview  of  |  8. 

In  Gaines  v.  Knecht  we  applied  the  same 
rule  to  a  writ  of  error  to  the  decision  of  the 
court  of  appeals,  rendered  on  appeal  to  that 
court  from  a  decision  of  the  Commissioner 
of  Patents  in  proceedings  arising  under  an 
application  for  a  trademark,  contenting  our- 
selves with  this  memorandum,  announced 
December  14,  1908  [53  L.  ed.  — ,  29  Sup. 
Ct  Rep.  688]: 

"Writ  of  error  dismissed  for  want  of 
Jurisdiction.  Frasch  v.  Moore,  supra;  see 
act  of  February  20, 1905,  for  the  registration 
of  trademarks,  33  Stat,  at  L.  724,  chap.  592, 
§§  9,  16-18  et  passim,  U.  S.  Comp.  Stat. 
Supp.  1907,  p.  1008." 
Section  9,  there  referred  to,  provides: 
"That  if  an  applicant  for  registration  of  a 
trademark  ...  is  dissatisfied  with  the 
decision  of  the  Commissioner  of  Patents,  he 
may  appeal  to  the  oourt  of  appeals  of  the 
District  of  Columbia,  on  complying  with  the 
conditions  required  in  case  of  an  appeal  from 
the  decision  of  the  Commissioner  by  an  ap- 
plicant for  patent,  or  a  party  to  an  interfer- 
ence as  to  an  invention,  and  the  same  rules 
of  practice  and  procedure  shall  govern  in 

^  every  stage  of  such  proceedings,  as  far  as 

g  the  same  may  be  applicable." 

*  *  Gaines  v.  Knecht  was  a  case  of  opposition 
to  the  registration  of  a  trademark  under 
§S  6  and  7  of  the  act  of  February  20,  1905, 
the  objections  being  that  the  act  was  im- 
oonstitutional,  and  also  that  the  applicant's 
mark  was  so  similar  to  the  mark  of  oppo- 
nent that  it  would  be  likely  to  lead  to  con- 
fusion, and  enable  applicant  to  perpetrate  a 
fraud  on  the  public.  The  examiner  of  inter- 
ferences dismissed  the  opposition,  and  from 
his  decision  the  case  was  appealed  to  the 
Commissioner,  who  affirmed  the  decision. 
An  appeal  was  then  taken  to  the  court  ox 
appeals,  and  that  oourt  affirmed  the  Com- 
missioner, and  "ordered  that  this  decision 
and  the  proceedings  in  this  court  be  oertl- 


fied  to  the  Commissioner  of  Patents,  as  re* 
quired  by  law."  The  court  said,  among 
other  things,  that  the  appeal  was  "an  ap- 
peal from  the  dedsion  of  an  officer  of  the 
executive  department,  performing  a  minis- 
terial act.  He  has  treated  the  statute  as 
valid,  and  so  he  ought  to  have  treated  it 
until  it  is  otherwise  determined  by  the 
courts.  ...  It  may  be  true  that  the 
Commissioner  acts  in  a  judicial  capacity  in 
determining  whether  the  applicant  is  the 
owner  of  the  trademark,  and  whether  it  is 
one  of  those  marks  the  registration  of  which 
is  prohibited;  but,  when  he  has  determined 
these  in  favor  of  the  applicant,  the  act  to 
be  performed  by  him  is  ministerial  mere- 
ly, and  that  is  the  act  which  it  is 
claimed  he  should  have  refused  to  perform^ 
on  the  ground  that  the  statute  is  unconsti- 
tutional. Such  judicial  proceedings  as  there 
are  issue  and  culminate  in  a  purely  minis- 
terial act — ^the  mere  registration  of  a  mark 
— ^which,  if  the  statute  is  void,  cannot  pos- 
sibly prejudice  the  right  of  the  opponent  or 
of  anyone  else.  It  is  not  as  if  the  culminating 
act  interfered  with  the  person  or  property  of 
others.  We  sit  to  review  the  action  of  the 
officer  from  the  same  standpoint  which  he 
was  bound  to  take.  Although  the  case  is 
now  before  a  court,  the  case  itself  is  not 
changed,  nor  are  the  rules  changed  by  which 
it  should  be  decided.  It  is  for  this  oourt 
to  say  merely  whether  his  decision  was  right 
or  wrong.  We  think  he  did  not  err  in  treat- 
ing the  act  as  valid.  When  some  case  shall 
arise  in  which  rights  of  person  or  property  a 
must  be  affected  by  theMecision,  it  will  be-  ? 
come  necessary  to  consider  the  question  now 
attempted  to  be  raided;  but  to  pass  upon  it 
now  would  be  to  decide  a  question  of  theory 
alone,  and  this  is  not  the  province  of  a 
court."    27  App.  D.  C.  630. 

In  the  light  of  the  various  details  of  the 
act  of  February  20,  1 905,  and  of  the  specific 
provisions  of  S  9,  we  were  of  opinion  that 
proceedings  under  the  act  were  governed  by 
the  same  rales  of  practice  and  procedure  as 
in  the  instance  of  patents,  and  the  writ  of 
error  was  accordingly  dismissed.  The  same 
result  must  follow  in  the  present  case. 

Under  S  4914  of  the  Revised  Statutes  no 
opinion  or  decision  of  the  court  of  appeals 
on  appeal  from  the  Commissioner  precludes 
"any  person  interested  from  the  right  to 
contest  the  validity  of  such  patent  in  any 
court  wherein  the  same  may  be  called  in 
question;"  and  by  §  4915  a  remedy  by  bill 
in  equity  is  given  where  a  patent  is  re- 
fused; and  we  regard  these  provisions  as 
applicable  in  trademark  cases  under  |  9 
of  the  act  of  February  20, 1906. 

Appeal  and  writ  of  error  dismissed. 


1908. 
(212  U.  a  378) 
MARCELLUS  THOMAS,  Plflf.  in  Err., 

V. 

STATE  OF  TEXAS. 


Ck>TJBTB  (8  399*)— Federal  Courts— Kbbob 
TO  State  Court  ■— Review  of  Facts  — 
Discrimination  Against  Negroes  as 
Grand  Jurors. 

Whether  or  not  discrimination  against 
negroes  because  of  their  race  or  color  was 
practised  by  the  jury  commissioners  in  the 
selection  of  grand  and  petit  jurors  is  a  ques- 
tion of  fact,  the  decision  of  which  by  the 
state  court  is  conclusive  on  the  Federal  Su- 
preme Court,  on  writ  of  error,  unless  ao 
grossly  wrong  as  to  amount  to  an  infraction 
of  the  Federal  Constitution. 

[Ed.  Note^— For  other  cases,  see  Courts,  Gent 
Dig.  5  1000:  Dec.  Dig.  §  899:*  Appeal  and  Br- 
ror.  Cent  Dig.  §9  3384-8394.  3396,  8398,  8399.] 

[No.  C] 

Submitted  November  3,  1908.    Decided  Feb- 
ruary 23,  1909. 

IN  ERROR  to  the  Court  of  Criminal  Ap- 
peals for  the  State  of  Texas  to  review  a 
judgment  which  affirmed  a  conviction  of 
murder  in  the  District  Court  of  Harris 
County,  in  that  state.    Affirmed. 

See  same  case  below,  49  Tez.  Crim.  Rep. 
633,  96  S.  W.  1069. 


Statement  by  Mr.  Chief  Justice  Fuller: 
Thomas  was  convicted  of  the  murder  of 
John  Blair,  and  his  punishment  fixed  at 
death.  Before  arraignment  and  trial  he 
filed  his  separate  motions  to  quash  the  in- 
dictment and  special  venire  drawn  in  this 
cause,  which  motions  were  sworn  to,  and  al- 
leged that  "because  of  the  race  prejudice 
and  ill  feeling  against  the  negroes  in  Har- 
ris county,  and  against  this  defendant  in 
particular,  on  account  of  his  color  and  race, 
and  because  of  the  sentiment  against  pla- 
cing negroes,  or  persons  of  color,  or  of  Af- 
rican descent,  upon  the  grand  juries  and 
petit  juries  in  said  county  .  .  .  the 
grand  jury  finding  and  returning  the  bill  of 
indictment  against  him  herein  was  com- 
posed almost  exclusively  of  white  persons, 
there  being  not  to  exceed  one  negro,  or  per- 
son of  African  descent,  and  of  the  same 
race  and  color  of  this  defendant  upon  said 
^  grand  jury."  It  was  also  alleged  that  **be- 
>*  cause  of  the  race  prejudice  and  ill  feeling 
•  existing  against  *the  negroes  or  persons  of 
African  descent  in  Harris  county,  and 
against  this  defendant  in  particular,  on  ac- 
count of  his  color  and  race,  there  were  no 
negroes  or  persons  of  African  descent  upon 
the  venire  list  of  persons  drawn  to  serve 
as  jurors  in  this  cause,  and  that  the  list  of 
jurors  drawn  was  composed  exclusively  of 
white  persons,  all  negroes  or  persons  of  Afri- 
can descent  having  been  intentionally  exclud- 
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ed  and  left  off  of  the  special  venire  or  list  of 
jurors  drawn  in  this  cause  by  the  jury  com- 
mission, because  of  their  race  and  color." 
It  was  further  alleged  that  one  fourth  of 
the  qualified  jurors  of  Harris  county  were 
negroes  or  persons  of  African  descent.  By 
agreement  and  consent  of  the  court  evidence 
was  heard  upon  the  two  motions  at  the  same 
time,  and  considered  by  the  court  upon 
each,  the  same  as  if  said  motions  had  been 
heard  separately. 

Upon  considering  the  evidence  on  the  hear- 
ing of  said  motions,  the  same  were  each 
overruled  by  the  court. 

The  case  was  taken  on  writ  of  error  to 
the  court  of  criminal  appeals,  the  highest 
court  of  Texas  for  criminal  cases,  and  the 
conviction  affirmed.  The  action  of  the  trial 
court  in  overruling  the  motions  to  quash 
was  reviewed  by  the  court  of  criminal  ap- 
peals and  the  rulings  sustained.  49  Tex. 
Crim.  Rep.  633,  95  S.  W.  1069.  It  was  then 
brought  here  on  writ  of  error.  ^ 

Messrs.  Noah  Allen  and  Frederick  S. 
Tyler  for  plaintiff  in  error. 

Messrs.  Robert  Vance  Davidson  and 
James  DuBose  Walthall  for  defendant  in 
error.  ^ 

00 
•Mr.  Chief  Justice  Fuller   delivered  the? 
opinion  of  the  court: 

It  is  not  contended  that  the  laws  of  Texas, 
under  which  grand  and  petit  juries  are  se- 
lected, are  in  themselves  discriminating  and 
in  violation  of  the  Constitution  of  the  Unit- 
ed States.  It  is  admitted  by  plaintiff  in  er- 
ror that  neither  the  Constitution  nor  stat-^ 
utes  of  Texas  prescribed  any  rule  for,  or* 
mode  of  procedure*in,  the  trial  of  criminal* 
cases  which  is  not  equally  applicable  to  all 
citizens  of  the  United  States  and  to  all  per- 
sons within  the  jurisdiction  of  the  state 
without  regard  to  race,  color,  or  previous 
condition  of  servitude.  Nor  is  it  contended 
that  the  Constitution  and  laws  of  the  state 
had,  at  the  time  this  prosecution  was  in- 
stituted, been  so  interpreted  by  the  courts 
of  Texas  as  to  prevent  the  enforcement  of 
rights  secured  equally  to  all  citizens  of  the 
United  States  without  regard  to  race  or 
color.  The  only  contention  was  that  the 
jury  commissioners,  in  the  selection  of  the 
grand  and  petit  juries  who  returned  the  in- 
dictment and  tried  plaintiff  in  error,  did 
in  fact  exclude  therefrom  negroes  or  per- 
sons of  African  descent,  because  of  their 
race  and  color.  This  was  a  question  of 
fact;  and  the  ordinary  rule  is  that  ques- 
tions of  fact  will  not  be  reviewed  by  this 
court  on  writs  of  error  to  state  courts. 

In  the  case  of  Re  Kemmler,  130  U.  S. 
436,  449,  34  L.  ed.  519,  624,  10  Sup.  Ct. 
Rep.  930,  934,  it  was  intimated  that  if  the 
highest  court  of  a  state  "had  committed  an 
error  so  gross  as  to  amount  in  law  to  a 
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denial  by  the  state  of  due  process  of  law 
to  one  accused  of  crime,  or  of  some  right 
secured  to  him  by  the  Constitution  of  the 
United  States/'  this  court  might  take  juris- 
diction; but  the  occurrence  of  such  an  in- 
stance was  not  suggested  as  probable. 

In  Harrington  v.  Missouri,  206  U.  S.  484, 
61  L.  ed.  893,  27  Sup.  Ct.  Rep.  683,  the 
plaintiff  in  error,  before  the  trial  of  the 
cause  commenced,  applied  for  a  change  of 
▼enue  on  the  ground  of  local  prejudice. 
Upon  the  hearing  of  the  application  many 
witnesses  were  examined  and  testified,  and 
the  trial  court  decided  that  prejudice  justi- 
fying a  change  of  venue  had  not  been  made 
out,  and  denied  the  application.  In  dis- 
missing the  writ  of  error  in  the  above  case 
we  said : 

"It  is  now  contended  that  the  refusal  to 
grant  the  change  of  venue  deprived  plain- 
tiff in  error  of  a  fair  and  impartial  trial,  to 
which,  under  the  Federal  Constitution,  he 
was  entitled.  The  state  supreme  court  held 
it  to  be  a  well-settled  rule  of  law  in  Mis- 
g,  vouri  that  the  granting  of  a  change  of  venue 
JO  in  a  criminal  case  rested  largely  in  the 
•  discretion  of  the  trial  court,  and  that*'where 
the  trial  court  has  heard  the  evidence  in 
favor  of  and  against  the  application,  and  a 
conclusion  reached  adversely  to  granting  the 
change,  such  ruling  will  not  be  disturbed  by 
this  court,  and  should  not  be  unless  there  are 
circumstances  of  such  a  nature  as  indi- 
cates an  abuse  of  the  discretion  lodged  in 
iuch  court.'  And  the  supreme  court,  after 
a  full  review  of  all  the  testimony,  decided 
that  the  trial  court  had  acted  properly  in 
overruling  the  application  for  a  change  of 
venue.  In  our  judgment  no  Federal  ques- 
tion was  involved.  Were  this  otherwise  it 
would  follow  that  we  could  decide  in  any 
case  that  the  trial  court  had  abused  its  dis- 
cretion under  the  laws  of  the  state  of  Mis- 
souri, although  the  supreme  court  of  that 
state  had  held  to  the  contrary." 

It  was  ruled  in  Martin  v.  Texas,  200  U.  S. 
316,  60  L.  ed.  497,  26  Sup.  Ct.  Rep.  338,  as 
in  other  cases,  that  discrimination  in  organiz- 
ing a  grand  jury  and  empaneling  a  petit 
jury  cannot  be  established  by  merely  prov- 
ing that  no  one  of  the  defendant's  race  was 
on  either  of  the  juries,  and  that  an  accused 
person  cannot  of  right  demand  a  mixed  jury, 
some  of  which  shall  be  of  his  race,  nor  is  a 
jury  of  that  kind  guaranteed  by  the  14th 
Amendment  to  any  race.  And  it  was  said: 
"What  an  accused  is  entitled  to  demand, 
under  the  Constitution  of  the  United  States, 
is  that,  in  organizing  the  grand  jury,  as 
well  as  in  the  empaneling  of  the  petit  jury, 
there  shall  be  no  exclusion  of  his  race,  and 
BO  discrimination  against  them,  because  of 
tliair  race  or  color." 
As  before  remarked,  whether  such   dis- 


crimination was  practised  in  this  ease  waa 
a  question  of  fact»  and  the  determination  of 
that  question  adversely  to  plaintiff  in  error 
by  the  trial  court  and  by  the  court  of  crim- 
inal appeals  was  decisive,  so  far  as  this  court 
is  concerned,  unless  it  could  be  held  that 
these  decisions  constitute  such  abuse  as 
amounted  to  an  infraction  of  the  Federal 
Constitution,  which  cannot  be  presumed,  and 
which  there  is  no  reason  to  hold  on  the  rec- 
ord before  us.  On  the  contrary,  the  care- 
ful opinion  of  the  court  of  criminal  appeals, 
setting  forth  the  evidence,  justifies  the  eon- 
elusion  of  that  court  that  the  negro  race  was  oo 
not  intentionally  or  otherwise*  discriminai-? 
ed  against  in  the  selection  of  the  grand  and 
petit  jurors.  Indeed,  there  was  a  negro  ju- 
ror on  the  grand  jury  which  indicted  plaintiff 
in  error,  and  there  were  negroes  on  the  ven- 
ire from  which  the  jury  which  tried  the  ease 
was  drawn,  although  it  happened  that  none 
of  them  were  drawn  out  of  the  jury  box. 
The  court  said: 

"It  may  be  that  the  jury  commissioners 
did  not  give  the  negro  race  a  full  pro  rata 
with  the  white  race  in  the  selection  of  the 
grand  and  petit  jurors  in  this  case;  still 
this  would  not  be  evidence  of  discrimination. 
If  they  fairly  and  honestly  endeavored 
to  discharge  their  duty,  and  did  not  in  faet 
discriminate  against  the  negro  raoe  in  the 
selection  of  the  jury  lists,  then  the  Consti- 
tution of  the  United  States  has  not  been 
violated.  We  understand  the  rule  to  be 
that  mere  error  in  administering  the  crim- 
inal law  of  the  state,  or  in  the  conduct  of  a 
criminal  trial,  no  Federal  right  being  in- 
vaded or  denied,  is  beyond  the  revisory  pow- 
er of  the  Supreme  Court  of  the  United 
States  under  the  Constitution  and  the  stat- 
utes regulating  its  jurisdiction." 

No  other  point  requiring  consideration, 
the  result  is,  judgment  affirmed. 

(212  U.  S.  291) 
•LAUREL  OIL  &  GAS  COMPANY,  Appt, 

V. 

ROBERT  W.  MORRISON,   Charles  W.  a 
Cobb,  John  E.  McKinney,  et  al. 

CouBTS  (§  405*)  —  Federal  Coubts  — Ap- 
peai/— to  clecuit  coubt  of  appeals— 
Fbom  Coxtbts  of  Indian  Tebbitobt. 
1.  Full  appellate  jurisdiction  over  the 
final  decisions  of  the  court  of  appeals  in 
the  Indian  territory  was  conferred  upon  the 
circuit  court  of  appeals  for  the  eighth  cir- 
cuit by  the  provisions  of  the  act  of  March 
1,  1895  (28  Stat,  at  L.  693,  chap.  146), 
§  11,  that  "writs  of  error  and  appeals  from 
the  final  decision  of  said  appellate  court 
shall  be  allowed  and  may  be  taken  to  the 
circuit  court  of  appeals  for  the  eighth  ju- 
dicial circuit  in  the  same  manner  and  under 
the  same  regulations  as  appeals  are  taken 
from  the  circuit  courts,"  and  such  Juris- 


•For  other  oases  see  same  tople  4k  I  vunamm  In  D«e.  4k  Am.  Dies.  1907  to  date,  4k  Rep'r  Indens 
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diction  if  not  in  any  way  measured  or  lim- 
ited bv  the  jurifidiction  on  appeal  from  or 
error  xt>  the  district  or  circuit  courts. 

[Bd.  Note.— For  other  cases,  see  Courts,  Cent 
Dls.  I  1098;    Deo.  Dig.  §  406.^] 

CouBTS  (§  882*)  —  Federal  CJoubts  —  Ap- 
peal TO  StTFREMS  COURT>— FrOM  CIRCUIT 

Court  of  Appeals  — Case  Arising  in 

Courts  op  Indian  Territory. 

2.  The  absence  of  any  specific  reference 
to  the  Federal  Supreme  Court  in  the  pro- 
visions of  the  act  of  March  1,  1895,  §  11, 
and  the  act  of  March  3,  1905  (33  Stat,  at  L. 
1081,  chap.  1479,  U.  S.  Comp.  Stat.  Supp. 
1907,  p.  208),  §  12,  for  an  appellate  review 
in  the  circuit  court  of  appeals  for  the  eighth 
circuit  of  the  final  decisions  of  the  court 
of  appeals  in  the  Indian  territory  in  the 
same  manner  as  decisions  of  the  circuit 
eourta,  precludes  any  further  review  in 
the  Supreme  Court  by  appeal  from  or  writ 
ol  error  to  the  circuit  court  of  appeals. 

nOd.  Not6.~-For  other  cases,  see  Courts,  Cent 
Dig.  I  1019:    Deo.  Dig.  S  3S2.*] 

[No.  198.] 

Argued  October  14,  1908.     Decided  Febru- 
ary 23,  1909. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Cir- 
euit  to  review  a  decree  which  reversed  a 
decree  of  the  Court  of  Appeals  in  the  In- 
dian Territory  and  the  United  States  Court 
for  the  Western  District  of  such  Terri- 
tory, setting  aside  an  executed  judicial 
sale,  and  remanded  the  cause  with  direc- 
tions to  confirm  such  sale.  Dismissed  for 
want   of   jurisdiction. 

See  same  case  below,  83   C.  C.  A.  391, 
154  Fed.  617. 
ei 

g  Statement  by  Mr.  Chief  Justice  Fuller: 
•  •TMb  case  on  the  merits  is  reported  in 
83  C.  C.  A.  391,  154  Fed.  617.  The  able 
opinion  of  Sanborn,  J.,  speaking  for  the  cir- 
cuit court  of  appeals,  is  preceded  by  the  fol- 
lowing statement,  which  correctly  sets  forth 
the  facts: 

'Tursuant  to  an  order  of  the  United 
States  court  in  the  western  district  of  In- 
dian territory,  which  has  the  jurisdiction  of 
a  probate  court,  a  lease  of  160  acres  of  min- 
eral land  which  had  been  allotted  to  Edith 
Durant,  a  minor  Indian,  was  advertised  for 
sale  on  sealed  bids  by  lilonday  Durant,  her 
guardian,  and,  on  the  day  of  sale,  March 
5,  1906,  the  highest  bonus  bid  for  it  was 
$3,490,  and  this  bid  was  made  by  Robert  W. 
Morrison,  Charles  W.  S.  Cobb,  John  E.  Mc- 
Kinney,  William  J.  Breene,  and  Frank  M. 
Breene,  who  are  now  the  appellants  in  this 
case,  and  will  hereafter  be  so  styled.  The 
Laurel  Oil  &  Gas  Company,  a  corporation, 
one  of  the  appellees,  bid  at  the  same  time 
^  at  this  sale  $2,850  for  this  lease.  On  March 
7,  1906,  the  appellants  deposited  the  $3,490 
with  the  court,  and  on  March  9,  1906,  the 


guardian  executed  the  lease  of  the  land  to 
the  appellants,  and  they  applied  to  the  court 
for  the  confirmation  of  the  sale  and  the 
approval  of  the  lease.  After  notice  to  all 
parties  in  interest  and  a  hearing,  the  court, 
on  June  11,  1906,  'ordered,  adjudged,  and 
decreed  that  the  lease  executed  by  Monday 
Durant,  guardian  of  Edith  Durant,  minor,  oi> 
the  9th  day  of  March,  1906  [to  the  ap- 
pellants] be,  and  the  same  is  hereby,  in  all 
things  approved,  ratified,  and  confirmed* 
On  the  next  day  the  Laurel  Company,  the 
unsuccessful  bidder  at  the  former  sale,  made 
a  motion  for  leave  to  bid  again  for  the 
lease  of  this  land,  and  offered  to  bid  a  bonuv 
of  $8,000.  Thereupon  the  court  set  aside 
the  order  of  June  11,  1906,  for  the  sole^ 
reason  that  a  higher  bonus  could  be  ob-g 
tained,  and  on  June  14,*  1906,  it  sold  a  lease  • 
of  80  acres  of  this  land  on  the  same  terms 
as  the  former  to  the  Galbraith  Oil  and  Gas 
Company  for  a  bonus  of  $16,800  and  a  lease 
of  the  other  80  acres  on  the  same  terms  to 
the  Laurel  Oil  &  Gas  Company  for  $2,000. 
The  leases  to  these  parties  were  subsequent- 
ly made  by  the  guardian,  and  the  court  con« 
firmed  these  sales  and  approved  these  leases. 
The  appellants  then  sued  out  a  writ  of  error 
from  the  court  of  appeals  of  the  Indian 
territory  to  reverse  the  order  which  sol 
aside  the  decree  of  confirmation  of  the  sale 
and  of  approval  of  the  lease  to  them,  and 
they  also  appealed  from  that  order.  The 
court  of  appeals  of  the  Indian  territory  eoi»- 
solidated  the  two  cases,  heard  them  as  an 
appeal  in  equity,  and  affirmed  the  order  bel- 
low because  the  court  was  evenly  divided  in 
opinion.  The  appellants  have  bronghi  the 
latter  judgment  here  by  writ  of  error  and 
also  by  appeal. 

"Since  the  case  came  to  this  court,  the 
controversy  over  the  80  acres  leased  to  the 
Galbraith  Oil  &  Gas  Company  has  been  set^ 
tied,  and  the  only  dispute  remaining  veliEitet 
to  the  80  acres  leased  to  the  Laurel  Oil  & 
Gas  Company  under  the  second  lease." 

The  question  in  the  case  was  whether  a 
court  of  equity,  during  the  term  at  which 
the  confirmation  is  made,  may  lawfully 
avoid  an  executed  judicial  sale  which  it  has 
confirmed,  on  the  sole  ground  that  a  larger 
price  may  be  obtained  by  a  second  sale, 
and  was  answered  in  the  negative,  and  the 
decree  was  that  the  decree  ol  the  United 
States  court  of  appeals  in  the  Indian  terri- 
tory and  the  decree  of  the  United  Statee 
court  for  the  western  district  of  the  Indian 
territory  be  reversed,  and  that  **iiA»  cause 
be,  and  the  same  is  hereby,  remanded  to>  the 
United  States  court  for  the  western  district 
of  the  Indian  territory,  with  directions  te 
confirm  and  enforce  its  order  and  decree 
which  confirmed  the  sale  and  approved  the 
lease  to  the  appellants  [appellees  here],  an^ 
to  take  any  further  proceedings  neeessarj 


^or  other  oases  see  same  topic  A  |  nttmbbb  In  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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to  that  end.*  This  decree  was  made  and 
entered  Julj  10, 1907.  An  appeal  was  there- 
upon allowed  to  this  court,  where  the  record 
was  filed  October  31  of  that  year. 

Messrs.  George  A.  Murphey,  William 
T.  Hutchings,  and  William  P.  Z.  German 
for  appellant. 

Messrs.  William  J.  Breene,  John  J. 
Shea,  Edmond  C.  Breene,  and  Frank  B. 
Crosthwaite  for  appellees. 

?  •Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

By  the  act  of  Congress  approved  March 
1,  1889  (chap.  333,  25  Stat,  at  L.  783),  there 
was  established  a  United  States  court  for 
the  Indian  territory.  The  act  conferred  no 
jurisdiction  over  felonies,  but,  by  the  6th 
section,  exclusive  original  jurisdiction  was 
conferred  over  all  offenses  against  the 
laws  of  the  United  State  committed  within 
the  Indian  territory,  not  punishable  by 
death  or  by  imprisonment  at  hard  labor. 
Jurisdiction  was  conferred  in  all  civil  cases 
between  citizens  of  the  United  States  who 
are  residents  of  the  Indian  territory  where 
the  value  of  the  thing  in  controversy 
amounted  to  $100  or  more.  The  final  judg- 
ment or  decree  of  the  court,  where  the 
value  of  the  matter  in  dispute,  exclusive  of 
costs,  exceeded  $1,000,  might  be  reviewed  and 
reversed  or  affirmed  in  the  Supreme  Court 
of  the  United  States  upon  writ  of  error  or 
appeal,  in  the  same  manner  and  under  the 
same  regulations  as  the  final  judgments  and 
decrees  of  a  circuit  court. 

By  §  6  of  the  judiciary  act  of  March  3, 
1891  (chap.  517,  26  Stat,  at  L.  826,  U.  S. 
Comp.  Stat.  1901,  p.  488),  as  amended,  ap- 
peals or  writs  of  error  might  be  taken  from 
the  district  and  circuit  courts  directly  to  this 
court  in  cases  in  which  the  jurisdiction  of 
the  court  was  in  issue;  of  conviction  of  a 
capital  crime;  involving  the  construction  or 
application  of  the  Constitution  of  the  Unit- 
ed States;  and  in  which  the  constitutional- 
ity of  any  law  of  the  United  States,  or  the 

jg  validity  or  construction  of  any  treaty  made 

g  under  its  authority,  was  drawn  in  question. 

•  'By  §  6,  the  circuit  courts  of  appeals  es- 
tablished by  the  act  were  invested  with  ap- 
pellate jurisdiction  in  all  other  cases. 

The  13th  section  read:  "Appeals  and  writs 
of  error  may  be  taken  and  prosecuted  from 
the  decisions  of  the  United  States  court  in 
the  Indian  territory  to  the  Supreme  Court 
of  the  United  States,  or  to  the  circuit  court 
of  appeals  in  the  eighth  circuit,  in  the  same 
manner  and  under  the  same  regulations  as 
from  the  circuit  or  district  courts  of  the 
United  States,  under  this  act.'* 

The  act  of  March  1,  1895  (28  Stat,  at 
L.  693,  chap.  145),  provided  for  the  appoint- 


ment of  additional  judges  of  the  United 
States  court  in  the  Indian  territory,  and 
created  a  court  of  appeals  with  such  super- 
intending control  over  the  courts  in  the  In- 
dian  territory  as  the  supreme  court  of  Ar- 
kansas possessed  over  the  courts  of  that 
state  by  the  laws  thereof;  and  the  act  also 
provided  that  "writs  of  error  and  appeals 
from  the  final  decision  of  said  appellate 
court  shall  be  allowed,  and  may  be  taken  to 
the  circuit  court  of  appeals  for  the  eighth 
judicial  circuit  in  the  same  manner  and 
under  the  same  regulations  as  appeals 
are  taken  from  the  circuit  courts  of  the 
United  States," — ^which  thus  in  terms  de- 
prived that  court  of  jurisdiction  of  appeals 
from  the  Indian  territory  trial  court,  under 
S  13  of  the  act  of  1891. 

In  Harless  v.  United  States,  31  C.  0.  A. 
397,  69  U.  S.  App.  745,  88  Fed.  97,  the 
circuit  court  of  appeals  for  the  eighth  cir- 
cuit, in  a  careful  opinion  by  District  Judge 
Shiras,  held  that,  in  the  act  of  March  1, 
1895,  creating  the  court  of  appeals  for  the 
Indian  territory,  and  giving  it  full  jurisdic- 
tion, civil  and  criminal,  the  provision  of 
§  11,  that  "writs  of  error  and  appeals  from 
the  final  decision  of  said  appellate  court 
shall  be  allowed  and  may  be  taken  to  the 
circuit  court  of  appeals  for  the  eighth  judi- 
cial circuit  in  the  same  manner  and  under 
the  same  regulations  as  appeals  are  taken 
from  the  circuit  courts  of  the  United 
States,"  conferred  upon  that  court  full  ap- 
pellate jurisdiction  over  the  final  decisions 
of  the  territorial  appellate  court,  which  ju-^ 
risdiction  was  not  in  any  way  measured  org 
limited  by  the  jurisdiction  on^appeal  from* 
or  error  to  the  district  or  circuit  courts. 
And  we  concur  in  that  view. 

The  rule  was  laid  down  by  this  court  in 
Brown  v.  United  States,  171  U.  S.  631,  43 
L.  ed.  312,  19  Sup.  Ct.  Rep.  56,  that,  where 
a  statute  provides  for  a  writ  of  error  to  a 
specific  court  of  appeals,  it  must  be  regarded 
as  a  repeal  of  any  previous  statute  which 
provided  for  a  writ  of  error  to  another  and 
different  court,  and  that  the  decisions  of  the 
court  of  appeals  of  the  United  States  for 
the  Indian  territory  are  final,  except  so  far 
as  they  are  made  subject  to  review  by  some 
express  provision  of  law.  It  was  further- 
more there  ruled  that  the  court  of  appeals 
in  the  Indian  territory  was  analogous  to  the 
supreme  court  of  the  district  of  Columbia, 
and  bore  the  same  relation  to  the  trial 
court  in  the  Indian  territory  as  the  supreme 
court  of  the  District  of  Columbia  bore  to  the 
trial  court  in  the  District;  and  Ex  parte 
Bigelow,  113  U.  S.  328,  28  L.  ed.  1005,  5 
Sup.  a.  Rep.  542;  Re  Heath,  144  U.  S.  92, 
36  L.  ed.  358,  12  Sup.  Ct.  Rep.  615;  Ooss 
V.  Burke,  146  U.  S.  82,  84,  36  L.  ed.  896,  897, 
13  Sup.  Ct.  Rep.  22,  were  dted  to  the  point 
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that  no  appeal  could  be  taken  from  or  writ 
of  error  sued  out  to  the  supreme  court  of 
the  District  of  Columbia  where  not  spe- 
cificallj  provided  for. 

Section  12  of  the  act  of  March  3,  1905 
(33  Stat  at  L.  1081,  chap.  1479,  U.  S.  Comp. 
Stat.  Supp.  1907,  p.  208),  in  force  when  the 
proceedings  in  the  present  case  were  had, 
provides: 

"That  hereafter  all  appeals  and  writs  of 
error  shall  be  taken  from  the  United  States 
eourts  in  the  Indian  territory  to  the  United 
States  court  of  appeals  in  the  Indian  terri- 
tory, and  from  the  United  States  court  of 
appeals  in  the  Indian  territory  to  the  Unit- 
ed States  circuit  court  of  appeals  for  the 
eighth  circuit  in  the  same  manner  as  is  now 
provided  for  in  cases  taken  by  appeal  or 
writ  of  error  from  the  circuit  courts  of  the 
United  States  to  the  circuit  court  of  ap- 
peals of  the  United  States  for  the  eighth 
circuit." 

We  find  no  statute  giving  an  appeal  from 
that  circuit  court  of  appeals  to  this  court, 
and  perceive  no  reason  for  concluding  that 
Congress  intended  that  parties  in  such  cases 
should  be  entitled  to  three  appeals. 

Appeal  dismissed. 


(213  u.  S.  66) 

ATCHISON,    TOPEKA,    &    SANTA    FE 

RAILWAY  COMPANY,  Plff.  in  Err., 

v. 

GEORGE    A.    SOWERS. 

CouBTS  (§  394*)— Fedebal  Coubts— Erbor 
TO  State  Coxtbt— Fedbrai.  Question— 
Fun.  Faith  and  Credit. 

1.  The  decision  of  a  state  court  denying 
the  force  and  effect  specially  claimed  un- 
der the  Federal  Constitution  and  laws  for 
a  territorial  statute  is  reviewable  in  the 
Supreme  Court  of  the  United  States  un- 
der U.  S.  Rev.  Stat.  §  709,  U.  S.  Comp. 
Stat  1901,  p.  675,  as  a  case  in  which  a 
right,  title,  privilege,  or  immunity  under 
the  Federal  Constitution,  or  under  a  stat- 
ute of,  or  authority  exercised  under,  the 
United  States,  was  specially  claimed   and 

denied. 

[Bd.  Note.— For  other  cases,  see  Gourts,  Cent 
Dig.  8  1054 ;    Dec.  Dig.  {  394.*] 

Statutes  (§  56*)— Legislative  Powbb— 
Revisory  jPoweb  op  Congress. 

2.  The  annulment  by  Congress  of  terri- 
torial legislation  comformably  to  the  pro- 
visions of  the  organic  act  of  September  9, 
1850  (9  Stat,  at  h.  449,  chap.  49),  estab- 
lishing the  territory  of  New  Mexico,  that 
all  territorial  laws  shall  be  submitted  to 
Congress,  and,  if  disapproved,  shall  be 
null  and  of  no  effect,  does  not  relate  back 
so  as  to  render  invalid  from  the  time  of 
enactment  territorial  laws  duly  enacted 
and  within  the  legislative  power  of  the 
territory,  but  such  laws  remain  in  force 
until  Congress  exerts  its  authority. 

[Bd.  Note. — For  other  caaes,  see  Statutes,  Dec 
Dig.  I  56 ;•    Territories,  Cent  Dig.  |  18.] 


Tebbttobies  (§  11«)  —  Full  Faith  akd 

OBBDIT—CONOBBSSIOIf AL  POWKB. 

3.  Congress  had  the  power  to  enact  U. 
S.  Rev.  Stat  §  906,  U.  S.  Comp.  Stat.  1901, 
p.  678,  under  which  territorial  legislation 
must  be  given,  by  every  court  within  the 
United  States,  the  same  faith  and  credit 
which  it  has  by  law  or  usage  in  the  court 
of  the  territory  enacting  it. 

[Ed.  Note.— For  other  oases,  see  Territories, 
Cent  Dig.  8  8;    Dea  Dig.  8  U.*] 

Tebritories  (8  20*)— Legislative  Powebt— 
Actions  fob  Pebsonal  Injubies. 

4.  Authority  to  legislate  concerning  per- 
sonal injuries  and  rights  of  action  there- 
for was  conferred  upon  the  territory  of 
New  Mexico  by  the  provisions  of  the  or- 
ganic act  of  September  9,  1850,  extending 
such  authority  to  all  rightful  siibjects  of 
legislation  consistent  with  the  Constitution 
of  the  United  States,  although  such  act  al- 
so provides  that  the  Constitution  and  all 
laws  of  the  United  States  which  are  not 
locally  inapplicable  shall  have  the  same 
force  and  effect  within  the  territory  as  else- 
where within  the  United  States. 

rBd.  Note.— For  other  cases,  see  Territories, 
Cent  Dig.  8  17;    Dec  Dig.  8  SO.*] 

CouBTs  (j  8*)  — Action  undeb  Law  of 
Othsb  State— Full  Faith  and  Cbedit 
— Tebbitobial  Statutes. 

5.  llie  full  faith  and  credit  demanded  by 
U.  S.  Rev.  Stat.  §  906,  U.  S.  Comp.  Stat. 
1901,  p.  678,  is  given  by  the  Texas  courts 
to  N.  M.  act  of  March  11,  1903,  providing 
that  an  action  for  personal  injuries  re- 
ceived in  that  territory  will  not  lie  unless 
certain  requirements  as  to  the  making  of 
an  affidavit  and  the  bringing  of  suit  with- 
in a  specified  time  are  observed,  where  a 
recovery  is  permitted  in  those  courts  sub- 
ject to  such  restrictions,  although  the  stat- 
ute also  undertakes  to  make  the  suit  main- 
tainable only  in  the  district  court  of  the 
territory, 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  58  18,  19;   Dec  Dig.  8  9?l 

[No.  64.1 


Argued  January  8,   1909.     Decided  March 
1,  1909. 

IN  ERROR  to  the  Court  of  Civil  Appeals 
for  the  Fourth  Supreme  Judicial  Dis- 
trict of  the  State  of  Texas  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the 
District  Court  of  El  Paso  County,  in  that 
state,  in  favor  of  plaintiff  in  an  action  for 
personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence.    Affirmed. 

See  same  case  below  (Tex.  Civ.  App.)  99 
S.  W.   190. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Andrew  H.  CuUvell,  J.  W. 
Terry,  Gardiner  Lathrop,  and  A.  B.  Browne 
for  plaintiff  in  error. 

Messrs.  Harry  Peyton,  William  H. 
Robeson,  and  George  E.  Wallace  for  defend- 
ant in  error. 


•Fer  other  oe«es  see  same  toplo  A  8  numbbb  In  Dec.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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*    vMr.  Justice  Day   delivered   the  opinion 

of  the  oourt: 
A  This  is  a  writ  of  error  to  the  court  of 
«?  eivil  appeals  for  the*fourth  supreme  judi- 
eial  district  of  the  state  of  Texas.  The  de- 
fendant in  error,  George  A.  Sowers,  a  citizen 
ol  Arizona,  recovered  Judgment  in  the  dis- 
trict court  of  £1  Paso  county,  Texas,  in  the 
sum  of  $5,000,  for  personal  injuries  al- 
leged to  have  been  sustained  by  him  while 
employed  in  the  service  of  the  plaintiff  in 
error  as  a  brakeman  in  the  territory  of  New 
Mexico.  The  judgment  was  affirmed  by  the 
court  of  civil  appeals.  99  S.  W.  190.  Sub- 
sequently leave  to  file  a  petition  in  error 
was  denied  by  the  supreme  court  of  Texas, 
and  the  case  was  brought  here  by  writ  of  er- 
ror to  the  court  of  civil  appeals. 

The  defendant  in  error  recovered  because 
of  injuries  received  while  riding  on  the 
pilot  of  an  engine  at  Gallup,  New  Mexico. 
His  injuries  are  alleged  to  have  been  oc- 
casioned by  the  negligence  of  the  railroad 
company  in  permitting  its  track  to  become 
soft  and  out  of  repair,  permitting  low  joints 
therein,  by  reason  of  which  the  engine's  pilot 
struck  a  frog  and  guard  rail,  and  the  plain- 
tiff was  injured. 

We  are  not  concerned  with  the  questions 
of  general  law  in  actions  of  negligence  which 
were  involved  in  the  case.  The  Federal  ques- 
tion which  invites  our  attention  concerns 
an  act  of  the  legislature  of  New  Mexico, 
passed  March  11,  1903  (chapter  23,  Acts  of 
35th  Legislative  Assembly  of  New  Mexico). 
We  give  this  act  in  full  in  the  margin.f 


*It  is  contended  by  the  plaintiff  in  error* 
that  its  effect  is  to  prescribe  causes  of  action  h 
for  personal  injuries,  enforceable  only  in^the* 
district  court  of  the  territory  of  New  Mexico, 
and  not  elsewhere,  and  that  the  court  of  Tex*  et 
aa,  in  maintaining  jurisdiction  of*the  case,? 
and  refusing  to  enforce  the  territorial  stat- 
ute, denied  a  Federal  right  guaranteed  by 
the  Constitution  and  statutes  of  the  United 
States,  requiring  such  faith  and  credit  to 
be  given  in  every  court  within  the  United 
States  to  the  public  acts,  records,  and  ju- 
dicial proceedings  of  every  other  state  or  ter- 
ritory as  they  have,  by  law,  in  the  courts  of 
the  state  or  territory  from  which  they  are 
taken. 

It  is  contended  that  there  is  no  jurisdic- 
tion in  this  oourt  to  entertain  this  writ  of 
error.  But  we  are  of  opinion  that  there  ia 
jurisdiction.  The  Revised  Statutes  of  the 
United  SUtes,  §  709  (U.  S.  Comp.  Stat 
1901,  p.  675),  authorize  this  court  to  re- 
view final  judgments  in  the  highest  court 
of  the  state  in  which  a  decision  in  the  suit 
could  be  had,  where  any  title,  right,  privi- 
lege, or  immimity  under  the  Federal  Consti- 
tution or  under  any  statute  of  or  authori^ 
exercised  under  the  United  States  is  special- 
ly claimed  and  denied. 

The  territorial  law  was  specially  set  up  ii» 
the  case,  and  was  offered  in  evidence  at  the- 
trial,  and  it  was  held  by  the  Texas  oourt 
that  it  was  not  required  to  give  force  and 
effect  to  the  territorial  statute  under  the- 
Constitution  and  laws  of  the  United  States. 

The  opinion  of  the  court  of  civil  appeala 


fWhereas,  it  has  become  customary  for 
persons  claiming  damages  for  personal  in- 
luries  received  in  this  territory  to  insti- 
tute and  maintain  suits  for  the  recovery 
thereof  in  other  states  and  territories,  to  the 
increased  cost  and  annoyance  and  manifest 
injury  and  oppression  of  the  business  in- 
terests of  this  territory,  and  the  derogation 
of  the  dignity  of  the  courts  thereof. 

Therefore,  be  it  enacted  by  the  legislative 
assembly  of  the  territory  of  New  Mexico: 

Section  1.  Hereafter  there  shall  be  no 
dvil  liability  under  either  the  common  law 
or  any  statute  of  this  territory  on  the  part 
of  any  person  or  corporation  for  any  person- 
al injuries  inflicted  or  death  caused  by  such 
person  or  corporation  in  this  territory,  un- 
less the  person  claiming  damages  therefor 
shall,  within  ninety  days  after  such  injuries 
shall  have  been  inflicted,  make  and  serve 
upon  the  person  or  corporation  against  whom 
the  same  is  claimed,  and  at  least  thirty  days 
before  commencing  suit  to  recover  judgment 
therefor,  an  affidavit  which  shall  be  made 
before  some  officer  within  this  territory  who 
is  authorized  to  administer  oaths,  in  which 
the  affiant  shall  state  his  name  and  address, 
the  name  of  the  person  receiving  such  in- 
juries, if  such  person  be  other  than  the 
affiant,  the  character  and  extent  of  such  in- 


juries, in  so  far  as  the  same  may  be  known 
to  affiant,  the  way  or  manner  in  which  such 
injuries  were  caused,  in  so  far  as  the  affiant 
has  any  knowledge  thereof,  and  the  namea 
and  addresses  of  all  witnesses  to  the  happen- 
ing of  the  facts  or  any  part  thereof  causing- 
such  injuries  as  may  at  such  time  be  known 
to  affiant;  and  unless  the  person  so  claim- 
ing such  damages  shall  also  commence  aa 
action  to  recover  the  same  within  one  year 
after  such  injuries  occur,  in  the  district 
court  of  this  territory  in  and  for  the  county 
of  this  territory  where  the  claimant  or  per- 
son against  whom  such  claim  is  asserted  re- 
sides, or,  in  event  such  claim  is  asserted 
against  a  corporation,  in  the  county  in  this 
territory  where  such  corporation  has  ita 
principal  place  of  business,  and  said  suit, 
after  having  been  commenced,  shall  not  be 
dismissed  by  plaintiff  unless  by  written  con- 
sent of  the  defendant,  filed  in  the  case,  or 
for  good  cause  shown  to  the  court;  it  beings 
hereby  expressly  provided  and  understood 
that  such  right  of  action  is  given  only  on  the 
understanding  that  the  foregoing  conditiona 
precedent  are  made  a  part  of  the  law  under 
which  right  to  recover  can  exist  for  such 
injuries,  except  as  herein  otherwise  provided. 
Sec.  2.  Whenever  any  person  or  corpora- 
tion shall  file  a  petition  in  the  district  court 
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•  of  Texai  shows  thai *tlie  validity  of  this  stat- 
ute and  its  binding  force  to  control  the 
right  of  action  asserted  was  considered  and 
denied  in  giving  judgment  against  the  plain- 
tiff in  error.  Such  judgment  gives  this  court 
jurisdiction  of  the  case.  Hancock  Nat.  Bank 
V.  Famum,  176  U.  S.  640,  44  L.  ed.  619,  20 
Sup.  Ct.  Rep.  606;  St.  Louis,  I.  M.  &  S. 
R.  Co.  V.  Taylor,  210  U.  S.  281,  293,  62  L. 
ed.  1061,  1067,  28  Sup.  Ct.  Rep.  616;  Ameri- 
can Exp.  Co.  V.  Mullins,  decided  by  this 
court,  February  23,  1909  [212  U.  S.  311,  53 
L.  ed.  — ,  29  Sup.  Ct.  Rep.  381]. 

It  is  contended  at  the  outset  that  inas- 
much as  this  territorial  statute  has  been 
annulled  by  act  of  Congress  (36  Stat,  at  L. 
pt.  1,  p.  673),  that  the  act  is  void  from 
the  beginning.  The  organic  act  establish- 
ing the  territory  of  New  Mexico  provides 
(Compiled  Laws  of  1897,  §  7,  p.  43) : 

"All  the  laws  passed  by  the  legislative  as- 
sembly and  governor  shall  be  submitted  to 
the  Congress  of  the  United  States,  and,  if 
disapproved,  shall  be  null  and  of  no  effect." 
J     But  we  are  not  prepared  to  hold  that  the 

*  territorial  law  thus  *  annulled  under  the 
power  of  Congress  becomes  void  from  the 
beginning.  Conceding  to  the  fullest  extent 
the  powers  of  Congress  over  territorial  leg- 
islation, we  think  such  laws,  duly  enacted 
and  within  the  l^islative  power  of  the  ter- 
ritory, are  in  force  until  Congress  has  ex- 
erted its  authority  to  annul  them.  If  this 
be  not  so,  rights  acquired  on  the  faith  of 
territorial  laws,  passed  within  the  scope 
of  the  legislative  power  of  the  territory,  may 
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be  stricken  down  by  the  retroactive  effect 
of  an  act  of  Congress  annuling  such  legis- 
lation. All  right  to  legislate  would  be  at 
a  standstill  until  that  body  should  act.  Con- 
gress might  not  be  in  session,  or  its  action 
delayed,  rendering  the  territory  powerless, 
even  in  cases  of  emergency,  to  pass  neces- 
sary laws.  We  think  Congress  has  only  re- 
served a  revisory  power  over  territorial 
legislation.  Miners'  Bank  v.  Iowa,  12  How. 
1,  8,  13  L.  ed.  867,  870. 

To  make  effectual  the  full  faith  and  credit 
clause  of  the  Constitution  (art.  4,  §  1), 
Congress  passed  the  act  of  May  26,  1790 
(1  Stat,  at  L.  122,  chap.  11,  U.  S.  Comp. 
Stat.  1901,  p.  677).  This  act  made  pro- 
vision for  the  authentication  of  the  records, 
judicial  prcoeedings,  and  acts  of  the  legis- 
latures of  the  several  states,  and  provided 
that  the  same  should  have  such  faith  and 
credit  given  to  them  in  every  state  within 
the  United  States  as  they  have  by  law  or 
usage  in  the  courts  of  the  state  from  which 
the  records  are  or  shall  be  taken.  This  act 
did  not  include  the  territories. 

On  March  27,  1804,  Congress  passed  an 
act  extending  the  provisions  of  the  former 
statute  to  the  public  acts,  records,  judicial 
proceedings,  etc.,  of  the  territories  of  the 
United  States  and  countries  subject  to  the 
jurisdiction  thereof.  2  Stat,  at  L.  298,  chap. 
66,  U.  S.  Comp.  Stat  1901,  p.  677.  Those 
statutory  enactments  subsequently  became 
§§  906  and  906  of  the  Revised  Statutes  (U.  8. 
Comp.  Stat.  1901,  pp.  677,  678).  Section 
906  applies  to  judicial  proceedings,  and  § 


of  this  territory  for  the  county  in  which 
said  petitioner  lives,  or,  if  a  corporation, 
in  the  district  court  for  the  county  in  which 
such  corporation  has  its  principal  place  of 
business,  stating  in  effect  that  such  petition- 
er is  informed  and  believes  that  some  party 
named  in  such  petition  claims  that  he  is  en- 
titled to  damages  from  said  petitioner  for 
personal  injuries  inflicted  in  this  territory 
upon  the  party  named  in  said  petition,  or 
for  personal  injuries  inflicted  upon  or  death 
causiad  to  some  other  person,  for  which  such 
par^  claims  to  have  a  cause  of  action 
against  said  petitioner,  and  stating,  as  near 
as  may  be,  the  general  character  of  such  in- 
juries, and  the  manner  and  date  said  party 
claims  they  were  inflicted,  and  the  place 
where  he  claims  they  were  inflicted,  as  near 
as  petitioner  knows  or  is  informed  as  to 
such  facts,  and  praying  that  the  said  party 
may  be  required  to  appear  in  said  court  and 
file  therein  a  statement  of  his  cause  of  ac- 
tion in  the  form  of  a  complaint  against  said 
petitioner,  summons  shall  issue  out  of  said 
court  and  be  served  and  returnable  as  other 
process,  commanding  and  requiring  the  said 
party  named  in  said  petition  to  appear  in 
■aid  court  and  file  such  statement  in  the 
form  of  a  complaint  against  said  petitioner, 
if  he  has  to  make,  and  upon  such  complaint 


being  filed  by  such  party  as  required,  the 
defendant  named  therein  may  demur  to  or 
answer  the  same,  and  such  further  pleading 
had  as  the  parties  may  be  entitled  to  or  as 
may  be  meet  and  proper,  as  in  other  cases  of 
a  similar  character,  and  from  thenceforward 
such  further  proceedings  shall  be  had  in 
such  causes  as  in  other  cases,  and  the  same 
shall  be  determined  upon  its  merits,  and  fi- 
nal judgment,  subject,  however,  to  appeal 
or  writ  of  error,  shall  be  rendered  therein 
either  for  the  petitioner  named  in  said  com- 
plaint, or  for  the  adverse  party;  and,  if  the 
court  finds  the  petitioner  guilty  of  any  of 
the  wrongs,  injuries,  or  trespasses  complained 
of  against  him  in  said  statement,  such  dam- 
ages shall  be  assessed  against  the  said  peti- 
tioner as  the  law  and  the  facts  may  require, 
in  the  same  manner  as  though  said  cause 
had  been  instituted  l^  the  filing  of  said 
statement  as  a  complaint. 

In  event  said  party  complained  of  in  said 
petition,  after  being  duly  served  with  such 
summons,  shall  fail  or  refuse  to  appear  or 
file  his  said  statement  as  required  herein, 
judgment  shall  be  rendered  b^  default 
against  him  in  favor  of  the  petitioner,  as 
in  other  cases,  and  thereupon  the  court 
shall  try  and  determine  the  issues  raised  by 
such  petition,  including  the  question  as  to 
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906  to  reoordfl,  ete.,  kept  in  offices  not  per- 
taining to  courts.  In  the  case  of  Embry 
V.  Palmer,  107  U.  S.  3,  27  L.  ed.  346,  2  Sup. 
Ct.  Eep.  25,  it  was  held  that  a  judgment  of 
the  supreme  court  of  the  District  of  Co- 
lumbia, under  the  legislation  of  Congress 
(Key.  Stat.  §  905),  was  conclusive  in  every 
state  of  the  Union,  except  for  such  causes 
as  would  be  sufficient  to  set  it  aside  in  the 
M  District.  The  opinion  of  the  court,  delivered 
?  by  Mr.  Justice  Matthews,  ♦  reached  this 
conclusion  because  of  §  905  of  the  Revised 
Statutes,  above  quoted.  In  considering  the 
constitutional  power  to  pass  this  act,  speak- 
ing for  the  court,  the  learned  justice  said : 

"So  far  as  this  statutory  provision  re- 
lates to  the  effect  to  be  given  to  the  judi- 
cial proceedings  of  the  states,  it  is  founded 
on  article  4,  §  1,  of  the  Constitution,  which, 
however,  does  not  extend  to  the  other  cases 
covered  by  the  statute.    The  power  to  pre- 


scribe what  effect  shall  be  given  to  the  judi- 
cial proceedings  of  the  courts  of  the  United 
States  is  conferred  by  other  provisions  of 
the  Constitution,  such  as  those  which  de- 
clare the  extent  of  the  judicial  power  of  the 
United  States,  which  authorize  all  legisla- 
tion necessary  and  proper  for  executing  the 
powers  vested  by  the  Constitution  in  the 
government  of  the  United  States,  or  in  any 
department  or  officer  thereof,  and  which  de- 
clare the  supremacy  of  the  authority  of  the  . 
national  government  within  the  limits  of  the 
Constitution.  As  part  of  its  general  au- 
thority, the  power  to  give  effect  to  the  judg- 
ments of  its  courts  is  coextensive  with  its 
territorial  jurisdiction.  That  the  supreme 
court  of  the  District  of  Columbia  is  a  court 
of  the  United  States  results  from  the  right 
of  exclusive  legislation  over  the  District 
which  the  Constitution  has  given  to  Con- 
gress." 


whether  or  not  the  petitioner  is  liable  to 
said  party  on  account  of  any  of  the  matters 
or  things  stated  in  said  petition  in  any  sum 
of  money  whatsoever,  and  if  so,  in  what 
amount,  and  final  judgment  shall  be  ren- 
dered in  accordance  with  the  facts  and  the 
law,  and  such  judgment  as  the  court  may 
render  shall  be  final  and  conclusive  upon  the 
question  of  the  liability  or  nonliability  of 
said  petitioner  to  said  party,  and  of  the 
amount  of  the  liability. 

Sec.  3.  It  shall  be  unlawful  for  any  person 
to  institute,  carry  on,  or  maintain  any  suit 
for  the  recovery  of  any  such  damages  in  any 
other  state  or  territory,  and  upon  its  being 
made  to  appear  to  the  court  in  which  any 
proceeding  has  been  instituted  in  this  ter- 
ritory, as  herein  provided,  that  any  such 
suit  has  also  been  commenced,  or  is  being 
maintained,  in  any  other  state  or  territory, 
contrary  to  the  intent  of  this  act,  it  shall 
be  the  duty  of  the  court  to  set  down  for 
hearing,  and  try  and  determine  the  proceed- 
ing so  pending  in  this  territory  as  ex- 
peditiously as  possible,  upon  which  short 
notice  to  the  other  party  thereto  or  his  at- 
torneys as  the  court  may  direct;  and,  for 
the  purpose  of  trying  the  same,  said  court 
shall  have  the  power  to  compel  the  parties 
thereto  to  plead  or  answer  on  such  short  day 
as  it  may  determine,  and,  in  event  the  same 
is  triable  by  jury,  it  shall  be  the  duty  of  the 
court,  upon  motion,  to  change  the  venue 
thereof  to  such  county  in  said  district  as,  in 
the  opinion  of  the  court,  will  afford  an  op- 
portunity for  the  most  speedy  hearing;  but, 
m  event  such  action  is  not  triable  by  jury, 
then  the  court  shall  immediately  proceed 
to  try  and  determine  the  same,  giving  such 
reasonable  notice  as  it  may  determine,  to 
the  parties  or  their  attorneys  at  any  place 
in  the  territory  which  the  court  may  desig- 
nate, and  witnesses  may  be  compelled  by 
subpoena  to  attend  such  place  personally, 
from  any  part  of  the  territory,  and  testify, 
as  at  present,  at  such  time  and  place.  The 
institution  of  any  such  suit  in  any  other 
state  or  territory  shall  be  construed  by  the 


court  as  a  waiver  upon  the  part  of  the  party 
so  instituting  the  same  of  the  right  of  trial 
by  jury  in  the  case  pending  in  the  courts 
of  this  territory. 

Sec.  4.  Whenever  it  shall  be  made  to  ap- 
pear to  the  district  court  of  this  territory 
for  the  county  in  which  petitioner  or  plain- 
tiff lives,  by  any  petition  filed  under  §  3 
hereof,  or  by  a  supplemental  petition,  or  by 
any  original  complaint  filed  for  that  purpose, 
that  petitioner  or  plaintiff  fears  or  has  good 
reason  to  fear  that  any  other  person  is 
threatening  or  contemplating  instituting 
suit  in  some  other  state  or  territory  to  rt- 
cover  damages  against  petitioner  or  plain- 
tiff for  personal  injuries  inflicted  or  death 
caused  in  this  territory,  or  that  be  has  al- 
ready instituted  and  is  then  maintaining 
such  a  suit,  it  shall  be  the  duty  of  the  court, 
upon  such  bond  as  the  court  may  require 
being  given,  to  issue  its  injunction,  pendente 
lite,  restraining  such  suit  in  any  court  sit- 
ting in  any  other  state  or  territory;  and,  at 
the  final  hearing,  if  such  facts  are  found 
by  the  court  to  be  true,  the  court  shall 
make  such  injunction  perpetual;  and,  at  the 
final  hearing  in  all  cases  instituted  under  the 
provisions   of  §   3   hereof,  the  party  com- 

{)lained  of  in  the  petition  shall  be  perpetual- 
y  enjoined  from  further  instituting  or  main- 
taining any  suit  or  action  to  recover  dam- 
ages by  reason  of  any  of  the  matters  or 
things  set  up  in  said  petition. 

Sec.  6.  This  act  shall  not  apply  to  cases 
in  which  the  person  or  corporation  against 
whom  damages  for  personal  injuries  are 
claimed  cannot  be  duly  served  with  process 
in  this  territory. 

Sec.  6.  Nothing  herein  contained  shall 
be  construed  as  in  any  way  preventing  any- 
one in  this  territory  claiming  to  have  a 
right  of  action  for  any  such  damages  from 
compromising  such  claim. 

Sec.  7.  All  acts  and  parts  of  acts  and 
laws  in  conflict  with  this  act  are  hereby  re* 
pealed,  and  this  act  shall  be  in  effect  from 
and  after  its  passage. 
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This  language  is  equally  applicable  to 
legislatire  acts  of  the  territory,  as  the  pas- 
sage of  such  laws  is  the  exercise  of  authori- 
ty under  the  United  States.  New  Mexico 
ex  rel.  McLean  v.  Denver  &  R.  Q.  R.  Co. 
203  U.  S.  38-47,  61  L.  ed.  78-86,  27  Sup. 
Ct.  Rep.  1. 

Section  906  of  the  Revised  Statutes  re- 
quires every  court  within  the  United  States 
to  give  the  same  faith  and  credit  to  the 
acts  of  the  territory  as  they  have  by  law 
or  usage  in  the  courts  of  the  territory  from 
which  they  are  taken.  The  Federal  ques- 
tion then  is,  Did  the  court  of  Texas,  in 
denying  any  force  and  validity  to  the  New 
Mexico  statute,  violate  this  requirement  of 
the  Federal  statute  (§  906),  passed  imder 
the  power  conferred  upon  Congress  by  the 
Constitution  T 

Preliminary  to  the  consideration  of  the 
effect  of  the  statute  in  other  jurisdictions, 
we  may  notice  a  question  made  as  to  the 
power  of  the  territory  to  pass  it. 

Sections  7  and  17  of  the  organic  act  of 
the  territory  of  New  Mexico  provide  (Comp. 
o  Laws  of  1897,  p.  43) : 

•  *"Sec.  7.  That  the  legislative  power  of 
the  territory  shall  extend  to  all  rightful 
subjects  of  legislation,  consistent  with  the 
Constitution  of  the  United  States  and  the 
provisions  of  this  act." 

"Sec.  17.  That  the  Constitution  and  all 
laws  of  the  United  States  which  are  not  lo- 
cally inapplicable  shall  have  the  same  force 
and  effect  within  the  said  territory  of  New 
Mexico  as  elsewhere  within  the  United 
States."  • 

It  is  contended  by  the  defendant  in  error 
that  the  effect  of  these  statutes  is  to  put 
the  common  law  regulating  the  recovery  of 
actions  for  personal  injuries,  in  force  in  the 
territory,  and  that  there  is  no  authority  to 
pass  laws  regulating  recovery  for  injuries 
of  the  character  attempted.  But  we  are  of 
opinion  that  the  legislative  power  conferred, 
extending  to  all  rightful  subjects  of  legisla- 
tion, did  give  the  territory  authority  to 
legislate  concerning  the  subject  of  personal 
injuries,  and  to  pass  laws  respecting  rights 
of  action  of  that  character.  It  is  contended 
for  the  plaintiff  in  error  that  this  statute  of 
New  Mexico  is  creative  of  a  new  statutory 
cause  of  action,  taking  the  place  of  any  com- 
mon-law rights  and  remedies,  and  that  in 
such  cases  it  is  within  the  legislative  au- 
thority to  make  laws  local  and  exclusive  in 
their  character. 

In  many  states  it  has  been  held  that  such 
causes  of  actions,  created  by  state  statute, 
could  not  be  sued  upon  in  other  jurisdic- 
tions.  This  doctrine  is,  however,  contrary 
to  the  holding  of  this  court  in  Dennick  v. 
Central  R.  Co.  103  U.  S.  11,  26  L.  ed.  439. 
29  S.  C— 26. 


Mr.  Justice  Miller,  in  delivering  the  opinion 
of  the  court  in  that  case,  said: 

"It  would  be  a  very  dangerous  doctrine 
to  establish  that  in  all  cases  where  the  sev- 
eral states  have  substituted  the  statute  for 
the  common  law,  the  liability  can  be  en- 
forced in  no  other  state  but  that  where  the 
statute  was  enacted  and  the  transaction  oc- 
curred." 
*An  action  for  personal  injuries  is  univer- 
sally held  to  be  transitory,  and  maintain- 
able wherever  a  court  may  be  found  that  has 
jurisdiction  of  the  parties  and  the  subject- 
matter.  Rorer,  Interstate  Law,  154,  166; 
McKenna  v.  Fisk,  1  How.  242,  11  L.  ed.  117; 
Dennick  v.  Central  R.  Co.  103  U.  S.  11,  18, 
26  L.  ed.  439,  441. 

Undoubtedly,  where  the  cause  of  action 
is  created  by  the  state,  as  in  the  action  to 
recover  for  death  by  wrongful  injury,  there 
is  no  objection  to  the  enforcement  of  the 
law  because  it  arose  in  another  jurisdic- 
tion. Northern  P.  R.  Co.  v.  Babcock,  164 
U.  S.  190,  38  L.  ed.  968,  14  Sup.  Ct.  Rep. 
978;  Stewart  v.  Baltimore  &  0.  R.  Co.  168 
U.  S.  446,  449,  42  L.  ed.  637,  539,  18  Sup. 
Ct.  Rep.  106.  Dealing  with  this  subject  in 
Slater  v.  Mexican  Nat.  R.  Co.  194  U.  8. 
120,  48  L.  ed.  900,  24  Sup,  Ct.  Rep.  681, 
this  court  said: 

"As  Texas  has  statutes  which  give  an  ac- 
tion for  wrongfully  causing  death,  of  course 
there  is  no  general  objection  of  policy  to  en- 
forcing such  a  liability  there,  although  it 
arose  in  another  jurisdiction.  Stewart  ▼. 
Baltimore  &  0.  R.  Co.  108  U.  S.  446,  42 
L.  ed.  637,  18  Sup.  Ct.  Rep.  106.  But,  when 
such  a  liability  is  enforced  in  a  jurisdiction 
foreign  to  the  place  of  the  wrongful  act, 
obviously  that  does  not  mean  that  the  act 
in  any  degree  is  subject  to  the  lew  fori,  with 
regard  to  either  its  quality  or  its  conse- 
quences. On  the  other  hand,  it  equally 
little  means  that  the  law  of  the  place  of  the 
act  is  operative  outside  its  own  territory. 
The  theory  of  the  foreign  suit  is  that,  al- 
though the  act  complained  of  was  subject 
to  no  law  having  force  in  the  forum,  it 
gave  rise  to  an  obligation,  an  ohligatio, 
which,  like  other  obligations,  follows  the 
person,  and  may  be  enforced  wherever  the 
person  may  be  found.  Stout  v.  Wood,  1 
Blackf.  71 ;  Dennick  v.  Central  R.  Co.  supra. 
But,  if  the  only  source  of  this  obligation  is 
the  law  of  the  place  of  the  act,  it  follows 
that  that  law  determines  not  merely  the 
existence  of  the  obligation  (Smith  v.  Con- 
dry,  1  How.  28,  11  L.  ed.  36),  but  equal- 
ly determines  its  extent.  It  seems  to  us 
unjust  to  allow  a  plaintiff  to  come  here  ab- 
solutely depending  on  the  foreign  law  for 
the  foundation  of  his  case,  and  yet  to  deny 
the  defendant  the  benefit  of  whatever  limi- 
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tations  on  his  liability  that  law  would  im- 
pose.** 
OD     It    is,    then,    the    settled    law    of    this 

•  court  that  in  such  statutory'actions  the  law 
of  the  place  is  to  govern  in  enforcing  the 
right  in  another  jurisdiction;  but  such  ac- 
tions may  be  sustained  in  other  jurisdictions 
when  not  inconsistent  with  any  local  policy 
of  the  state  wherein  the  suit  is  brought. 
Stewart  v.  Baltimore  &  0.  R.  Co.  supra. 

Assuming  that  the  territory  may  legislate 
upon  this  subject,  when  we  turn  to  the  act, 
what  do  we  find  to  be  its  provisions?  Sec- 
tion 1  of  the  act  provides  that  "hereafter 
there  shall  be  no  civil  liability  under  either 
the  common  law  or  any  statute  of  this 
territory  on  the  part  of  any  person  or  cor- 
poration for  any  personal  injuries  inflicted 
or  death  caused  by  such  person  or  corpora- 
tion in  this  territory" — ^unless  certain  things 
are  done.  It  is  required  that  the  person  in- 
jured shall  make  and  serve,  within  ninety 
days  after  such  injuries  shall  have  been  in- 
flicted, and  thirty  days  before  beginning 
suit,  an  affidavit  upon  the  person  against 
whom  damages  are  claimed;  which  affidavit 
shall  state  the  name  and  address  of  the 
affiant,  the  character  and  extent  of  such  in- 
juries, so  far  as  the  same  may  be  known  to 
the  affiant,  the  way  or  manner  in  which  such 
injuries  were  caused,  the  names  and  ad- 
dresses of  such  witnesses  to  the  happening 
of  the  facts  causing  the  injuries  as  may  be 
known  to  the  affiant  at  the  time,  and  the 
section  concludes: — ^"and  unless  the  person 
so  claiming  such  damages  shall  also  com- 
mence an  action  to  recover  the  same  within 
one  year  after  such  injuries  occur,  in  the 
district  court  of  this  territory  in  and  for  the 
county  of  this  territory  where  the  claimant 
or  person  against  whom  such  daim  is  as- 
serted resides,  or,  in  event  such  claim  is  as- 
serted against  a  corporation,  in  the  county 
in  this  territory  where  such  corporation  has 
its  principal  place  of  business,  and  said  suit, 
after  having  been  commenced,  shall  not  be 
dismissed  by  plaintiff  unless  by  written  con- 
sent of  the  defendant,  filed  in  the  case,  or  for 
good  cause  shown  to  the  court;  it  being 
hereby  expressly  provided  and  understood 
that  such  right  of  action  is  given  only  on  the 
understanding  that  the  foregoing  conditions 
precedent  are  made  a  part  of  the  law  under 
which  right  to  recover  can  exist  for  such 
injuries,  except  as  herein  otherwise  provid- 

*  *This  section  does  not  undertake  to  create 
a  new  and  statutory  cause  of  action,  but 
refers  to  the  common  law  or  previous  stat- 
utes of  the  territory  governing  actions  for 
personal  injuries  or  wrongful  death.  It  puts 
a  condition  upon  such  actions,  requiring 
the  making  of  the  affidavit  and  the  service 
th«r«nf  within  ninety  davs  after  the  iniury 


and  thirty  days  before  commencing  suit,  and 
provides  that  such  cause  of  action  shall  be 
prosecuted  within  one  year,  and  undertakes 
to  make  the  same  maintainable  only  in  the 
district  court  of  the  territory.  If  such  an 
action  for  personal  injuries  were  tried  in  the 
territory,  it  would  be  controlled  by  common- 
law  principles,  so  far  as  the  right  of  re- 
covery is  concerned,  provided,  of  course^ 
that  the  statutory  requirements  as  to  the 
affidavit  and  the  time  of  beginning  the  ac- 
tion had  been  complied  with.  At  the  trial 
counsel  for  plaintiff  in  error  stated:  "It  is 
admitted  that  the  common  law  is  in  force 
in  the  territory  of  New  Mexico,  and  that 
the  accident  happened  in  the  territory  of 
New  Mexico." 

Such  suit  at  common  law  might  be  main* 
tained  in  any  court  of  general  jurisdiction 
where  service  could  be  had  upon  the  de- 
fendant. The  question  here  is,  When  such 
court  does  entertain  a  suit  of  that  kind, 
what  is  it  required  to  do  in  order  to  give 
effect  to  the  statutory  requirements  of  §  906 
of  the  Revised  Statutes? 

The  object  of  this  statute  of  the  United 
States  was  to  give  to  the  public  acts  of 
each  territory  the  same  faith  and  credit  in 
every  court  within  the  United  States  ae 
they  are  entitled  to,  by  law,  in  the  terri- 
tory where  they  are  enacted.  Before  this 
statute  the  effect  which  would  have  been 
given  to  the  judgment  of  the  court  of  a  ter- 
ritory rested  alone  upon  principles  of  comi- 
ty. These  acts  are  now,  and  by  force  of  the 
statute,  to  be  given  the  force  and  effect  that 
they  would  be  given  in  the  territory  which 
passed  them;  that  is,  the  cause  of  action  is 
not  to  be  enlarged,  when  regulated  by  the 
legislation  of  a  territory,  because  the  party 
sees  fit  to  go  to  another  jurisdiction  where 
he  can  obtain  service  upon  the  defendant, 
and  there  prosecute  his  suit. 

In  the  present  case,  in  determining  the 
merits  of  the  cause  of  action,  common-law 
principles  were  applied  in  the  Texas  court  g 
*as  they  would  have  been  in  the  court  of* 
New  Mexico.  So  far  as  this  court  is  con- 
cerned, we  must  assume  that  the  principles 
governing  such  actions  for  negligence  were 
properly  given  to  the  jury  in  the  instructions 
of  the  court,  and  controlled  in  the  decision 
of  the  case. 

This  record  discloses  that  the  affidavit  re- 
quired by  the  statute  of  New  Mexico  was 
made  and  served  within  the  time  prescribed, 
and  that  the  action  was  commenced  within 
one  year.  The  only  feature  of  the  New  Mex- 
ico statute  which  was  disregarded  was  the 
requirement  that  suit  should  be  brought 
only  in  the  district  court  of  the  territory. 
But  we  are  of  opinion  that  where  an  ac- 
tion is  brought  in  another  jurisdiction,  baaed 
upon  common-law  principles,  although  hav- 
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ing  oertain  statutory  restrictioiiB,  such  as 
are  found  in  this  act,  aa  to  the  making  of  an 
affidavit  and  limiting  the  time  of  prosecut- 
ing the  suit,  full  faith  and  credit  is  given  to 
the  law  when  the  recovery  is  permitted,  sub- 
ject to  the  restrictions  upon  the  right  of  ac- 
tion imposed  in  the  territory  enacting  the 
statute.  Of  course,  the  territory  of  New 
Mexico  could  pass  no  law  having  force  and 
effect  over  persons  or  property  without  its 
jurisdiction.  Pennoyer  v.  NefT,  95  U.  S. 
714,  722,  24  L.  ed.  565,  568;  Story,  Confl. 
L.  §  539. 

"Each  state  may,  subject  to  the  restric- 
tions of  the  Federal  Constitution,  deter- 
mine the  limits  of  the  jurisdiction  of  its 
courts,  the  character  of  the  controversies 
which  shall  be  heard  in  them,  and,  specifical- 
ly, how  far  it  will,  having  jurisdiction  of 
the  parties,  entertain  in  its  courts  transi- 
tory actions,  where  the  cause  of  action  has 
arisen  outside  its  borders."  St.  Louis,  I. 
M.  A  S.  R.  Co.  V.  Taylor,  210  U.  S.  281,  285, 
52  L.  ed.  1061,  1064,  28  Sup.  Ct.  Rep.  616. 

The  territory  of  New  Mexico  has  a  right 
to  pass  laws  regulating  recovery  for  injuries 
incurred  within  the  territory.  Martin  v. 
Pittsburg,  &  L.  E.  R.  Co.  203  U.  S.  284,  51 
L.  ed.  184,  27  Sup.  Ct.  Rep.  100,  8  A.  &  E. 
Ann.  Cas.  87.  It  has  a  right,  under  §  906 
of  the  Revised  Statutes,  to  require  other 
states,  when  suits  are  therein  brought  to 
recover  for  an  injury  incurred  within  the 
territory,  to  observe  the  conditions  imposed 
upon  such  causes  of  action,  although  other- 
controlled  by  common-law  principles. 


j<  But»  when  it  is  shown  that  the  court  in  the 
•  other  jurisdiction  observed  such  conditions, 
and  that  a  recovery  was  permitted  after 
such  conditions  had  been  complied  with,  the 
jurisdiction  thus  invoked  is  not  defeated 
because  of  the  provision  of  the  statute  re- 
ferred to. 

Finding  no  error  in  the  judgment  of  the 
Court  of  Civil  Appeals  of  Texas,  the  same 
is  affirmed. 

Mr.  Justice  Holmes,  dissenting: 
I  agree  to  pretty  much  everything  that  is 
said  on  behalf  of  the  majority  of  the  court, 
except  the  conclusion  reached.  But  my  trou- 
ble is  this:  The  territory  could  have 
abolished  the  right  of  action  altogether  if 
it  had  seen  fit.  It  said  by  its  statutes  that 
it  would  not  do  that,  but  would  adopt  the 
common-law  liability  on  certain  conditions 
precedent,  making  them,  however,  absolute 
eonditions  to  the  right  to  recover  at  all. 
One  of  those  conditions  was  that  the  party 
should  sue  in  the  territory.  §  1.  A  condition 
that  goes  to  the  right  conditions  it  every- 
where. Davis  V.  Miller,  194  U.  S.  451,  457, 
48  L.  ed.  1067,  1071,  24  Sup.  Ct.  Rep.  602. 
I  am  willing  to  assiune  that  the  statute 


could  not  prohibit  a  suit  in  another  state, 
and,  indeed,  it  recognized  that  in  that  par- 
ticular it  might  be  disobeyed  with  effect. 
§  3.  But  I  do  not  see  why  the  condition  in 
§  1  was  not  valid  and  important.  If  it 
had  been  complied  with,  there  might  have 
been  a  different  result. 

Mr.  Justice  McKenna  concurs  in  this  dis- 
sent. 

(213  U.  S.  62) 
WESTERN   UNION    TELEGRAPH    COM- 
PANY, Plff.  in  Err^ 

V. 

SID  WILSON. 

Comrre  (§  894*)--Federal  Courts— Erboe 
TO  Statb  Coubt  —  Federal  Question  — 
Decision  on  Non -Federal  Ground. 
The  refusal  of  a  state  court  to  permit 
the  filing  of  a  plea  setting  up  a  Federal 
question  does  not  necessarily  involve  a  de- 
cision of  such  question  so  as  to  sustain  the 
appellate  jurisdiction  of  the  Supreme  Court 
of  the  United  States,  where  the  state  court 
may  have  refused  such  permission  either  be- 
cause the  plea  was  not  filed  until  more 
than  nine  months  after  the  declaration,  and 
not  until  the  case  was  called  for  trial,  or 
because  such  plea,  which  went  in  terms  to 
the  whole  declaration,  and  prayed  judg- 
ment, was  clearly  bad  as  to  the  second 
count  in  the  declaration. 

[Ed.  Note.— For  other  oases,  see  Oonrti,  Gent 
Dlk.  §  1019;    Deo.  Dig.  i  894.*] 

[No.  65.] 

Argued  and  submitted  January  11,   1909« 
Decided  March   1,   1909. 

IN  ERKOR  to  the  Corporation  Court  of 
the  City  of  Radford,  in  the  State  of  Vir- 
ginia, to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  to  recover  a  penalty 
for  the  failure  of  a  telegraph  oompany  to 
transmit  and  deliver  a  message  as  prompt- 
ly as  practicable.  Dismissed  for  want  of 
jurisdiction. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Rush  Taggart,  John  F.  Dillon, 
George  H.  Fearons,  and  Francis  Raymond 
Stark  for  plaintiff  in  error. 

Mr.  James  R.  Caton  for  defendant  in 


Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

This  is  an  action  against  the  telegraph 
company,  in  two  counts.  The  first  alleges 
a  failure  to  transmit  a  message  from  Gra- 
ham, Virginia,  to  East  Radford,  in  the  sameeo 
state,  as*promptly  as  practicable.  The  seo-iP 
ond  alleges  a  failure  to  deliver  the  message 
as  promptly  as  practicable  after  its  arrival 
at  East  Radford.  Both  seek  to  recover 
$100,  under  statutes  of  the  state  imposing 


•Por  other  oases  see  tame  topic  ft  |  mithbbb  In  Deo.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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a  forfeiture  of  that  snm  in  such  cases  to  the 
sender  of  the  dispatch.  The  declaration  was 
filed  in  April,  1906.  In  June  the  defend- 
ant filed  a  demurrer  and  general  denial  by 
leave  of  court.  On  February  26  of  the  next 
year,  when  the  case  was  about  to  be  tried, 
the  telegraph  company  offered  a  special 
plea  that  its  only  proper  and  regular  route 
for  transmitting  the  message  was  by  way  of 
Bluefield,  West  Virginia,  to  Washington,  in 
the  District  of  Columbia,  and  thence,  by  re- 
laying, to  East  Radford;  that  it  did  prompt- 
ly dispatch  the  message  from  Graham  to 
Washington,  but,  by  mistake,  sent  it  from 
Washington  to  Cincinnati,  causing  a  delay; 
that  the  transmission  of  the  message  was  in- 
terstate commerce,  and  that  therefore  the 
statute  of  Virginia  (act  of  January  18, 
1904,  chap.  8,  §  5),  as  applied  to  the  part 
of  the  transmission  outside  of  the  state, 
was  void.  U.  S.  Const,  art.  1,  §  8,  cl.  3. 
The  conclusion  of  the  plea  was  that  the 
plaintiff  could  not  "recover  the  penalty  in 
his  declaration  demanded,"  and  the  defend- 
ant prayed  judgment.  The  court  refused 
to  allow  the  plea  to  be  filed,  and  the  defend- 
ant excepted.  A  trial  followed,  at  which 
the  plaintiff  got  a  judgment.  The  errors  as- 
signed are  that  the  court  refused  to  allow 
the  defendant  to  file  the  above  plea,  and  that 
it  rendered  judgment  for  the  plaintiff  in- 
stead of  for  the  defendant. 

This  case  comes  here  from  a  state  court, 
and,  of  course,  therefore  it  must  appear 
that  a  Federal  question  necessarily  was  in- 
volved in  the  decision  before  this  court  can 
take  jurisdiction  pr  undertake  to  reverse 
the  judgment  of  a  tribunal  over  which  it 
has  no  general  power.  It  is  not  enough  that 
a  right  under  the  Constitution  of  the  United 
States  was  specially  set  up  and  claimed.  It 
must  be  made  manifest  either  that  the 
right  was  denied  in  fact,  or  that  the  judg- 
ment could  not  have  been  rendered  without 
denying  it.  DeSaussure  v.  Gaillard,  127  U. 
8.  216,  32  L.  ed.  125,  8  Sup.  Ct  Rep.  1053; 
Johnson  v.  Risk,  137  U.  S.  300,  34  L.  ed. 
683,  11  Sup.  Ct.  Rep.  Ill;  Loathe  v.  Thom- 
as, 207  U.  S.  93,  99,  52  L.  ed.  118,  120,  28 
Sup.  Ct.  Rep.  30.  See  also  Bachtel  v.  Wil- 
son, 204  U.  S.  36,  51  L.  ed.  357,  27  Sup.  a. 

^  Rep.  243. 

•     *The  reasons  which  led  the  court  to  re- 
fuse leave  to  file  the  plea  in  this  case  do 
not  appear.    But  it  is  apparent  on  the  face 
of  the  record  that  there  are  at  least  two 
grounds  on  which  it  is  possible  that  leave 
,  may  have  been  denied  before  the  Federal 
I  question  was  reached.    The  original  demur- 
I  rer  and  answer  seem  to  have  been  late,  as 
'  they  were  filed  by  leave  of  oourt    This  plea 
was  not  offered  until  more  than  nine  months 
after  the  declaration,  when  the  case  was 
called  for  trial.    The  circumstances  are  not 


disclosed,  and  it  may  be  that  the  court,  in 
its  discretion,  considered  that  it  was  un- 
just for  the  plaintiff  to  be  called  upon  to 
meet  a  new  and  serious  issue  at  the  last 
moment.  Again,  the  plea,  although  it  only 
referred  to  the  section  of  the  statute  upon 
which  the  first  count  was  based,  went,  in 
terms,  to  the  whole  declaration,  and  prayed 
judgment.  It  clearly  was  bad  as  to  the 
second  count.  In  the  absence  of  any  action 
on  the  part  of  Congress,  at  least,  it  would 
not  be  denied  that  a  state  could  regulate 
the  conduct  of  local  messengers  when  the 
transit  by  wire  was  over.  Western  U.  Teleg. 
Co.  Y.  James,  162  U.  S.  650,  40  L.  ed.  1105, 
16  Sup.  Ct.  Rep.  934.  It  cannot  be  said 
that  the  second  count  was  abandoned,  for 
nothing  of  the  sort  appears,  and  the  plea  was 
offered  before  trial,  so  that  the  evidence  was 
not  in.  If  the  plea  was  not  good  for  all 
that  it  attempted  to  cover,  it  was  bad  al- 
together. It  may  be  that  if  we  were  deal- 
ing with  the  judgment  of  a  lower  court  of 
the  United  States,  we  should  think  that 
there  were  sufficient  g^unds  for  looking 
through  the  form  to  the  substance  of  what 
the  pleader  seems  to  have  had  most  in  mind; 
but,  when  we  are  considering  the  action  of 
a  state  court,  we  cannot  say  that  the  local 
tribunal  did  not  yield  to  an  argument  that 
Saunders  would  have  deemed  conclusive, 
and  that  Gould  or  Stephen  would  have  re- 
garded as  an  end  of  the  case.  Manches- 
ter Y.  Vale,  1  Wms.  Saund.  28;  Gould,  PL 
4th  ed.  §  104. 

The  first  assignment  of  error  falls  for 
the  reasons  that  we  have  stated,  and  the  sec- 
ond falls  with  it.  The  second  is  that  the 
court  erred  in  rendering  judgment  for  the 
plaintiff.  But  the  delay  was  proved,  and, 
as  the  plea  was  not  admitted,  there  was 
nothing  to  show  that  the  message  went  out-  Jg 
side  the  state.  *  Moreover,  the  judgment  was* 
upon  both  counts.  It  is  impossible  to  go 
further,  and  to  pass  upon  the  delicate  ques- 
tion of  constitutional  law  that  was  argued 
here. 

Writ  of  error  dismissed. 

Mr.  Justice  Brewer  and  Mr.  Justice  Moo- 
dy dissent. 

'"""^  (213  u.  S.  26) 

EQUITABLE  LIFE  ASSURANCE  SOCIB- 
TY  OF  THE  UNITED  STATES,  PeU- 
tioner, 

T. 

J.  WTLLOOX  BROWN. 

iNSUBAIfCB  (§  48*)— ACCOUKTIWO  IN  BQIH- 
TY— WlWDIHO  UP. 

1.  A  oourt  of  equity  is  bound  to  take 
all  the  facts  into  consideration  and  to 
weigh  the  relative  advantages  and  disad- 
vantages of  granting  an  accounting  and  *p- 


•For  other  oas«8  see  tam«  topic  A  |  kvummr  In  Dec  A  Am.  Diss.  1907  to  date,  4k  Rep*r  ladeiM 
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pointing  a  receiver  to  wind  up  the  business 
of  a  mutual  life  insurance  company  at  the 
Buit  of  a  policy  holder  because  of  the 
wrongdoing  of  its  former  officers  and  di- 
rectors, assuming  that  jurisdiction  exists 
to  grant  such  relief. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  S  56;    Dec.  Dig.  S  48.»3 

Insurance  (§  48*)— Accounting  in  Equi- 
TT— Winding  up. 

2.  The  fact  that  the  stockholders  in  a 
mutual  life  insurance  company  claim  in  a 
pending  suit  to  own  the  entire  surplus, 
which  claim  the  company  fails  to  deny, 
does  not  authorize  a  suit  in  equity  by  a 
policy  holder  entitled  to  participate  equit- 
ably in  the  distribution  of  the  surplus  ac- 
cording to  methods  and  principles  adopt- 
ed by  the  company,  for  an  accounting  and 
the  appointment  of  a  receiver  to  wind  up 
its  affairs,  based  upon  mismanagement  and 
misappropriation  by  its  officers  and  di- 
rectors. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  I  5«;    Dee.  Dig.  I  48.*] 

Pleading  (§  214*)— What  Faots  Adhit- 

TBD  BT  DEliUBBBB. 

3.  A  demurrer  to  a  bill  only  admits  the 
facts  well  pleaded  in  such  bill,  and  does 
not  admit  the  pleader's  conclusions  of  law, 
nor  the  correctness  of  any  opinion  set  forth 

therein.  _    .. 

[Bd.  Notec-For  other  cases,  see  Pleading* 
Ceat  Dig.  9  527;    Dec  Dig.  S  214.«] 

CouBTs  (§  366*)— Fedebal  Coubts— Fol- 
lowing Decisions  op  State  Coubts. 

4.  Decisions  of  the  highest  court  of  the 
state  of  New  York  as  U)  the  construction 
of  the  charter  of  an  insurance  company  ob- 
tained under  a  general  law  of  the  state  are 
binding  upon  the  Federal  courts. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  §§  957,  962;    Dec  Dig.  |  366.*] 

Coubts  (§  366*)— Fedebal  Coubts— Fol- 
lowing Decisions  or  State  Coubts. 
6.  The   meaning   and   construction   of   a 
policy  of  insurance  issued  by  a  New  York 
company,    and    both    executed    and    to    bb 
carried  out  in  that  state,  as  declared  by 
the  highest  court  of  the  state,  is  of  most 
persuasive  influence,  even  if  not  of  binding 
force,  in  the  Federal  courts,  in  the  absence 
of  any  Federal  question  arising  in  the  case. 
IBA.  Note— For  other  cases,  see  Courts,  Cent. 
Dig.  §  960;    Dec.  Dig.  {  866.*] 

InSUBANCE  (§  520*)--RlGHTS  OF  INSUBED— 

Accounting  in  EQUirr  — Wbongdoing 
BT  Ofticebs  ob  Agents. 

6.  Wrongdoing  by  the  officers  and  direct- 
ors of  a  mutual  life  insurance  company 
gives  no  jurisdiction  for  an  accounting  in 
equity  as  between  the  company  and  a  poli- 
cy holder,  in  the  absence  of  any  trust  re- 
lation  between   them. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec  Dig.  8  520.*] 

Account  (S  !•)  —  Who  mat  Havb  —  Cbed- 

ITOS. 

7.  A  mere  creditor,  as  such,  has  no  right 
to  compel  his  debtor  to  account  in  equity, 
In  tiie  absence  of  any  trust  relation  be- 
tween them. 

[Bd.  Note.— For  other  cases,  see  Acoovnt  Cent 
Dig.  I  1;    Dec  Dig.  8  I.*] 

iNSUBANCE  (I  520*)— Rights  of  Insubed— 
Surplus  in  Mutual  Company— Tbust 
FOB  Policy  Holder. 


8.  WaFte  and  misappropriation  of  the 
moneys  of  a  mutual  life  insurance  company 
by  its  officers  or  directors  before  such  mon- 
eys reach  the  surplus  fund,  and  before  any 
distribution  to  policy  holders  is  made,  do 
not  authorize  a  suit  in  equity  to  establish 
a  trust  in  favor  of  a  poticy  holder,  in  the 
absence  of  any  trust  relation  between  the 
company  and  the  policy  holder  resulting 
from  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  f  1306:    Dec.  Dig.  8  620.«] 

Insurance  (|_520*)— Subplus  in  Mutual 
CoiiPANT— Teust  fob  Polict  Holdee. 

9.  There  is  no  trust  relation  in  New 
York  between  a  mutual  life  insurance  com- 
pany and  a  policy  holder  entitled  to  partici- 
pate equitably  in  the  distribution  of  the 
surplus  according  to  such  methods  and  prin- 
ciples as  shall  be  adopted  by  the  company. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  8  1306:    Deo.  Dig.  8  620.*] 

iNsuBANCE  (8  620*)— Accounting  in  Eq- 
uity—Distbibution  OF  Surplus  in  Mu- 

WJAL  COICPANT. 

10.  Frauds  and  mismanagement  by  the 
officers  and  directors  of  a  mutual  life  in- 
surance company  do  not  entitle  a  policy 
holder  to  an  accounting  and  distribution  of 
the  surplus  in  any  other  manner,  or  at  any 
other  time,  or  in  any  other  amounts,  than 
as  provided  for  in  the  contract  of  insurance, 
where,  by  such  contract,  he  is  entitled  to 
participate  equitably  in  the  distribution  of 
some  part  of  the  surplus,  according  to  such 
principles  and  methods  as  shall  be  adopted 
by  the  company. 

[Bd.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  8  1306:    Dec  Dig.  8  620.^] 

inbubancb   ({  48*)^mutual  gompant— 
Winding  up. 

11.  The  appointment  of  a  receiver  and  a 
real,  though  not  formal,  dissolution  of  a 
mutual  life  insurance  company,  and  the 
distribution  of  its  assets,  cannot  be  had  at 
the  instance  of  a  policy  holder  entitled  to 
participate  equitably  in  the  distribution 
of  the  surplus,  because  the  surplus  fund 
is  not  as  large  as  it  should  have  been,  ow- 
ing to  the  misconduct  of  the  company's  of- 
ficers, and  because  the  company  has  not 
distributed  as  much  of  the  surplus  as  com- 
plainant deems  himself  entitled  to,  by  rea- 
son of  such  misconduct,  where  no  trust  re- 
lation exists  between  the  policy  holder  and 
the  company,  and  no  claim  is  made  that 
the  apportionment  made  is  inequitable  aa 
between  the  policy  holders,  or  is  based  upon 
erroneous  principles. 

[Bd.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  8  66 :   Dec  Dig.  8  iS.*] 

INBUBANCE    (8    48*)— ACCOUNTING    IN    EQ- 

urrr— Winding  up— Insolvenct. 

12.  No  case  for  an  accounting  or  for  the 
appointment  of  a  receiver  to  wind  up  the 
affairs  of  a  mutual  life  insurance  company 
is  made  by  allegations  of  insolvency  con- 
tained in  a  bill  filed  by  a  policy  holder, 
which  are  based  upon  the  idea  that  the 
company  itself  is  liable  to  policy  holders 
for  frauds  or  wrongdoing  committed  by  the 
officers  or  directors  against  the  company, 
and  in  their  personal  interests. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  9  56 ;    Dec.  Dig.  8  *&■*} 


•For  other  cases  see  same  topic  A  8  unnamm  In  Deo.  4k  Am.  Digs.  1907  to  date,  A  Rep'r  Indeasi 
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Equity  ($  43*)— Fbaud  as  Gbouvd  fob 

jurisdiction. 

13.  Equity  does  not  take  jurisdiction  in 
eases  of  fraud  where  the  relief  properly 
obtainable  on  that  ground  can  be  obtained 
in  a  court  of  law,  and  where,  so  far  as  is 
necessary,  discovery  may  be  obtained  as 
well  as  in  equity. 

[Ed.  Note.— For  other  cases,  see  Bqnlty*  Cent 
Dig.  §  1S9:    Dee.  Die  8  4S.*] 

Equity  (§   51*)  —  Jubisdiotion  —  Multi- 
plicity OF  Surra. 

14.  Complainant  cannot  urge,  as  a  ground 
for  jurisdiction  in  equity  of  his  suit,  that 
defendant  will  thereby  be  saved  a  multi- 
plicity of  suits  by  other  parties,  where 
defendant  raises  no  objection  to  such  possi- 
ble suits,  and  urges  no  such  ground  for 
jurisdiction  in  equity  of  the  suit  in  ques- 
tion. 

[Bd.  Note.— For  other  oases,  see  Bqulty,  Osnt 
Dig.  8  167;    Deo.  Dig.  8  61.*] 

[No.  74.] 

Argued    January    13,    14,    1909.      Decided 
March  1,  1909. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  to  review  a  decree  which  re- 
versed a  decree  of  the  Circuit  Court  for  the 
Southern  District  of  New  York,  sustaining 
a  demurrer  to  and  dismissing  a  bill  filed 
by  a  policy  holder  against  a  mutual  life 
insurance  company  for  an  accoimting  and 
the  appointment  of  a  receiver  to  wind 
up  its  affairs.     Reversed. 

See  same  case  below,  81  C.  C.  A.  1,  151 
Fed.  1. 

t*  Statement  by  Mr.  Justice  Peckbam: 
•  ^This  case  comes  here  on  writ  of  certio- 
rari, which  brings  up  the  record  from  the 
circuit  court  of  appeals  of  the  second  cir- 
cuit, reversing  the  decree  of  the  circuit  court 
for  the  southern  district  of  New  York, 
which  sustained  the  petitioner's  demurrer  to 
the  plaintiff's  bill  and  dismissed  the  same. 
The  opinion  of  the  circuit  court  is  reported 
in  142  Fed.  835,  and  that  of  the  circuit  court 
of  appeals,  81  C.  C.  A.  1,  151  Fed.  1. 

The  bill  was  filed  against  the  defendant 
(the  petitioner  above  named)  some  time  in 
August,  1905,  and  is  one  of  extreme  length, 
and  makes  allegations  in  great  detail  re- 
lating to  the  conduct  of  the  business  of  the 
defendant  by  its  board  of  directors  and  by 
its  officers  and  agents  for  many  years  prior 
to  the  filing  of  the  bill.  It  will  not  be 
necessary  to  repeat  all  of  them  in  order  to 
understand  the  case  as  made.  The  follow- 
ing facts,  among  many  others  of  a  similar 
nature,  appear  in  the  bill: 

The  complainant  is  a  citizen  of  the  state 
of  Maryland  and  brings  this  suit  in  behalf 
of  himself,  as  well  as  all  the  policy  holders 
and  annuitants  of  the  company  defendant 


who  may  choose  to  come  in  and  join  therein; 
the  defendant  is  a  citizen  of  the  state  of 
New  York  and  an  inhabitant  of  the  south- 
ern district  thereof. 

The  defendant  was  incorporated  in  May, 
1859,  under  a  general  law  of  the  state  of 
New  York,  passed  June  24,  1853,  providing 
for  the  incorporation  of  life  and  health  in- 
surance companies.  In  accordance  with  this 
act  there  was  filed  by  the  incorporators  a 
declaration,  in  the  nature  of  a  charter,  from 
which  it  appears  that  the  capital  of  the  de- 
fendant was  $100,000  in  cash,  divided  into^ 
1,000  shares  of  $100  each,  and  the*corporata  * 
powers  of  the  company  were  vested  in  a 
board  of  directors.  The  insurance  business 
was  to  be  conducted  upon  the  mutual  plan. 
The  holders  of  the  capital  stock  were,  by 
the  declaration,  to  have  the  right  *'to  re- 
ceive  a  semiannual  dividend  on  the  stock 
so  held  by  them,  not  to  exceed  3V1b  per  cent 
of  the  same;  such  dividends  to  be  paid  at 
the  times  and  in  the  manner  designated  by 
said  directors  of  the  company.  The  earn- 
ings and  receipts  of  said  company,  over  and 
above  the  dividends,  losses,  and  expenses,, 
shall  be  accumulated." 

The  ojfficers  were  to  strike  a  balance  every 
five  years  from  December  31,  1859,  which 
was  to  exhibit  its  assets  and  liabilities  and 
also  the  net  surplus,  after  deducting  a  suffi- 
cient amount  to  cover  all  outstanding  riska 
and  other  obligations.  Each  policy  holder 
was  to  be  credited  with  an  equitable  share 
of  the  surplus,  which  was  to  be  applied  to 
the  purchase  of  an  additional  amount  of  in- 
surance for  each  policy  holder,  or,  if  any 
policy  holder  should  so  direct,  such  equitable 
share  of  the  surplus  should  be  applied  in 
his  case  to  the  purchase  of  an  annuity. 

The  complainant  took  out  a  policy  in  the 
company  on  the  28th  of  December,  1867,  for 
$25,000,  in  the  form  of  an  ordinary  life  pol- 
icy, which  was  subsequently,  and  on  the 
12th  of  January,  1876,  changed  to  another 
ordinary  life  policy,  payable  to  his  wif» 
upon  his  death,  and,  if  his  wife  were  not 
then  living,  then  to  the  children  of  com- 
plainant, and,  if  there  were  no  children,, 
then  to  the  complainant's  executors,  admin- 
istrators, or  assigns.  The  policy  was  alsa 
issued  and  accepted  upon  certain  conditions 
printed  on  its  back,  which  were  accepted  aa 
a  part  of  the  contract,  among  which  pro- 
visions is  the  following: 

"6.  This  policy,  during  its  continuance,, 
shall  be  entitled  to  participate  in  the  dis- 
tribution of  the  surplus  of  this  society,  by 
way  of  increase  to  the  amount  insured,  ac- 
cording to  such  principles  and  methods  a» 
may,  from  time  to  time,  be  adopted  by  thia 
society  for  such  distribution,  which  prin- 
ciples and  methods  are  hereby  ratified  and 
accepted  by  and  for  every  p^son  who  shall 


•For  other  cases  see  tame  topic  ft  8  number  In  Dee.  A  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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have  or  daim  anj  interest  under  this  con- 
tt  tract;  bnt  the  society  may,  at  any  time  btf- 
?fore  a  forfeiture,  upon  the  request* of  the 
person  holding  the  absolute  legal  title  to 
this  policy,  substitute  a  cash  payment,  to 
be  fixed  by  said  society,  in  lieu  of  the  said 
increase  to  the  amount  insured,  and  such 
payment  may  be  made  by  reduction  of  sub- 
sequent premiums,  if  said  policy  holder  shall 
■o  elect." 

The  complainant  elected  to  receive  his 
share  of  the  surplus,  as  ascertained  from 
time  to  time,  in  the  reduction  of  the  pre- 
mium, and  the  company  was  notified  of 
that  election,  and  ratified  and  accepted  the 
same;  and,  since  the  date  of  the  issuing  of 
the  policy,  the  complainant  has  regularly 
paid  the  premiums  thereon  as  they  severally 
accrued,  after  deducting  the  sums  which, 
at  each  period,  the  officers  of  the  defendant 
stated  to  be  the  entire  amount  at>plicable 
in  reduction  of  the  premiums  as  complain- 
ant's equitable  share  in  the  surplus.  Al- 
though the  complainant  has  been  entitled  to 
have  his  full  share  of  the  lawfully -ascer- 
tained and  true  surplus  profits  of  the  de- 
fendant applied  in  reduction  of  his  premium, 
yet  the  amounts  allowed  by  the  officers  of 
the  defendant  in  reduction  of  his  premium 
have  not  been  the  real  amounts  of  com- 
plainant's equitable  share  in  the  true  sur- 
plus, but,  by  means  of  the  abuse  of  discre- 
tion, wrongs,  and  the  inequitable  and  fraud- 
ulent conduct  of  the  defendant,  its  officers 
and  agents,  the  company,  its  officers  and 
stockholders,  have  wrongfully  retained,  and, 
to  the  extent  of  a  large  sum,  fraudulently 
wasted  and  misappropriated  to  themselves, 
a  large  portion  of  complainant's  share  in 
said  surplus;  that  he  has  accepted  such  re- 
ductions of  premium  as  have  been  from  time 
to  time  assigned  to  him  solely  because  of 
his  belief  that  the  officers  of  the  defendant 
were  acting  in  a  just  and  lawful  manner, 
and  in  reliance  upon  the  representations  of 
the  officers  of  the  defendant  thereto,  stating 
that  he  was  receiving  his  lawful  share  of 
the  true  surplus,  which  representations  were 
untrue  and  fraudulent,  and  without  knowl- 
edge by  complainant  that  they  were  untrue, 
or  of  the  facts  thereafter  stated  in  the  bill. 
The  defendant  has,  at  the  expiration  of 
each  year  since  the  defendant's  incorpora- 
tion, ascertained  and  entered  upon  its  books 
e  ft  flum  alleged  to  be  the  "net  surplus"  earned 
•  by  the*defendant  during  the  preceding  year, 
which  surplus  has  been  reported  annually 
for  many  years  to  the  insurance  department 
of  the  state  of  New  York  as  the  fund  which 
belonged  to  the  policy  holders  exclusively, 
and  one  in  which  the  stockholders  were 
without  any  interest  whatever,  while,  on 
the  other  hand,  the  defendant  now  claims 


that    such    surplus    belongs    to    its    stock- 
holders. 

The  defendant,  through  Its  officers,  has 
been  crediting  and  paying  to  its  policy 
holders,  from  time  to  time,  only  a  portion 
of  the  surplus  admitted  to  exist  by  the  de- 
fendant, and  to  the  whole  amount  of  which 
complainant  and  the  other  policy  holders 
are  entitled  in  equitable  proportion,  and 
the  officers,  contrary  to  the  rights  of  the 
policy  holders,  and  in  fraud  of  their  rights, 
have  not  credited  the  policy  holders  with 
their  equitable  share  of  the  surplus,  al- 
though such  surplus  has  been  duly  ascer- 
tained from  their  books,  nor  have  they  paid 
policy  holders  whose  policies  matured  from 
time  to  time  their  just  and  equitable  share 
of  such  surplus  to  which  they  were  entitled, 
and  the  stockholders  now  claim  and  threaten 
to  appropriate  all  the  surplus  as  a  dividend, 
or  earning,  upon  the  shares  of  stock  of  the 
company,  in  direct  disregard  of  the  repre- 
sentations made  by  the  defendant  to  the 
superintendent  of  insurance  of  the  state  and 
in  disregard  of  the  rights  of  the  policy 
holders. 

From  the  books  it  appears  that  there  were 
in  1904  over  600,000  policy  holders;  over 
$1,495,000,000  of  insurance  risks;  over 
$413,000,000  of  assets;  liabilities  over 
$333,000,000,  and  a  surplus  of  over  $80,000,- 
000.  That  there  are  over  $10,000,000  of  the 
surplus  in  which  the  stockholders  can  have 
no  interest  and  which  are  still  claimed  by 
them.  The  retention  of  the  surplus  has  been 
wrongful  and  for  the  fraudulent  purpose  to 
pile  up  a  fund  under  the  control  of  the  de- 
fendant and  its  officers,  by  the  use  of  which 
they  oould  secure  illegal  and  personal  gain, 
and  out  of  which  they  could  distribute  large 
sums  to  and  among  themselves  under  pre- 
tense of  payment  of  salaries  and  expenses, 
by  improper  and  extravagant  disbursements,  ^ 
and* that  in  fact  they  have  distributed  to* 
themselves  improper  and  extravagant  sal- 
aries, commissions,  and  expenses  from  the 
fund  or  surplus  wbich  belonged  to  the  policy 
holders.  Great  waste  and  extravagance  are 
alleged  to  have  been  committed  by  the  de- 
fendant through  its  officers  in  many  ways. 
The  officers  of  defendant  have  failed  to 
properly  invest  and  reinvest  the  funds  of 
the  company,  but  have  wilfully  and  negli- 
gently misappropriated  and  fraudulently 
mismanaged  theuL 

About  January,  1906,  dissensions  among 
the  officers  and  board  of  directors  occurred, 
and  in  consequence  a  committee  of  the  de- 
fendant was  appointed  for  the  purpose  of  in- 
vestigating its  affairs  and  condition,  and  the 
superintendent  of  insurance  also  conducted 
an  investigation,  and  the  results  showed  the 
facts  above  stated  in  very  great  detail.  A 
committee  of  the  legislature  also  investi- 
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gated  the  condition  of  the  defendant  dur- 
ing the  fall  of  1905  and  reported  to  the 
legislature  in  1906,  showiog  the  same  facts. 
Mr.  Thomas  F.  Ryan  in  the  meantime  had 
become  the  owner  of  502  shares  of  the  stock 
of  the  defendant  (a  majority  thereof),  with 
a  par  value  of  $50,200,  which  were  pur- 
chased by  him  for  $2,500,000,  and  thereupon 
he  executed  a  deed  of  trust  to  three  trus- 
tees, with  power  to  vote  the  stock  as  stated 
in  the  deed,  and  since  that  time  Ryan  has 
been  the  managing  spirit  in  the  defendant. 
Twenty  directors  have  been  elected  to  fill 
vacancies  in  the  board  of  directors,  and  are 
serving  thereon,  but  the  right  to  do  so  is 
denied  by  the  complainant  and  the  minority 
stockholders,  and  until  such  questions  are 
settled  by  the  determination  of  a  court  of 
final  jurisdiction  there  does  and  will  exist 
absolute  confusion  and  corporate  anarchy  in 
the  management  of  the  affairs  of  the  de 
fendant. 

If  properly  conducted,  the  defendant  has 
sufficient  assets  to  provide  for  and  liquidate 
every  outstanding  policy,  and  to  insure  the 
performance  of  every  contract  made  by  the 
defendant  with  its  annuitants.  It  is  subse- 
quently averred  that  the  defendant  is  in- 
solvent, becaiise  it  is  responsible  to  the 
ei  policy  holders  for  the  excessive  sums  paid 
SPln  the  way  of  salaries  and* fees,  and  also 
for  all  sums  of  money  lost  consequent  upon 
fraud  and  waste,  and  such  amounts  are  said 
to  be  more  than  the  defendant  will  have 
funds  to  meet  when  proved  and  demanded. 
(This,  by  way  of  opinion  and  prediction.) 
The  defendant  is  still  in  the  control  of  the 
stockholders,  whose  representatives  have 
been  guilty  of  misappropriation,  and  its  busi- 
ness is  at  a  standstill.  The  interests  of  the 
policy  holders  are  to  place  the  assets  in  the 
hands  of  a  receiver,  in  order  to  wind  up  the 
affairs  of  the  defendant,  which  is  the  only 
way  to  safeguard  the  policy  holders'  in- 
terests. An  action  at  law  is  inadequate  to 
afford  proper  relief,  and  there  would  result, 
if  such  actions  were  necessary,  a  multiplicity 
of  suits. 

As  relief,  the  bill  prayed  for  the  pro- 
duction of  all  books,  papers,  and  records  of 
the  defendant,  and  that  an  accounting  be 
had  of  all  the  dealings  and  transactions  of 
the  defendant,  its  officers  and  agents  and 
stockholders,  from  the  commencement  of 
the  business  of  the  defendant  in  1859,  or  for 
such  period  as  the  court  might  deem  proper. 
Also,  that  a  trust  be  adjudged  and  declared 
to  exist  and  imposed  upon  the  assurance 
funds  and  surplus,  as  ascertained,  as  against 
the  defendant,  its  officers  and  stockholders, 
and  that  it  be  adjudged  that  they,  and  each 
of  them,  hold  the  same  as  trustees  for  such 
persons  as  shall  be  declared  to  have  inter- 
ests therein  under  the  decree  to  be  entered 


in  the  cause.  Such  accounting  should  also 
be  taken  for  the  purpose  of  ascertaining  ta 
what  extent  the  defendant  is  indebted  to  the 
surplus  fund  on  account  of  damage,  loss,  and 
depletion  occasioned  by  the  negligence,  mis- 
conduct, misappropriation,  and  other  cause» 
averred  in  the  bill.  Also,  that  it  be  ad- 
judged that  the  defendant  pay  into  such  as- 
surance fund  the  amount  ascertained  on 
such  accounting  to  be  due  from  the  defend- 
ant to  such  fund,  and  that  the  defendant^ 
its  directors,  officers,  and  agents,  be  enjoined 
from  further  retaining  the  control  of,  or 
spending  in  any  way,  the  said  funds  received 
from  the  policy  holders  and  annuitants,  and 
constituting  the  assurance  fund  and  the  so- 
called  surplus  of  the  company,  and  also  from  e» 
doing  any  other  act  or  thing  in^connection  ? 
with  the  funds  of  the  defendant,  except  to 
transfer  the  same  to  a  receiver,  and  that  a 
receiver  be  appointed  to  take  possession 
of  all  the  funds  held  by  the  defendant,  of 
every  character  and  description,  and  admin- 
ister and  distribute  the  same  as  he  may  be 
directed  by  the  court. 

The  defendant  demurred  to  this  bill  (1) 
for  want  of  equity;  (2)  complainant  has  an 
adequate  remedy  at  law;  (3)  complainant^ 
under  the  laws  of  New  York,  had  not  legal 
capacity  to  sue;  (4)  oomplainant  had  no 
interest  in  the  subject-matter  of  the  bilL 
Other  grounds  were  stated  not  specially  ma- 
terial now  to  notice. 

Messrs.   Wllllain   B.    Hornblower  and 

Allan  McCulloh  for  petitioner. 

Messrs.  John  R.  Dos  Passos,  Joseph  De 
F.  Junkin,  George  Gordon  Battle,  and  H. 
Snowden  Marshall  for  respondent 

*Mr.  Justice  Peckham,  after  making  the? 
foregoing  statement,  delivered  the  opinion  of 
the  court: 

Even  if  a  court  of  equity  had  jurisdiction 
in  a  case  like  this,  it  is  yet  proper  to  con- 
sider the  history  of  the  defendant  subse- 
quent to  the  filing  of  the  bill  by  complain- 
ant, with  reference  to  the  results  which 
might  and  probably  would  follow  a  decree 
of  the  court  in  accordance  with  the  demand 
of  the  complainant.  The  corporation  is 
one  of  the  largest  in  the  world  with  its 
more  than  half  million  policy  holders,  its 
outstanding  risks  of  an  amount  almost  im- 
possible to  appreciate,  and  with  assets  and 
liabilities  and  surplus  reaching  into  hun- 
dreds of  millions  of  dollars  in  amount.  The 
defendant  is,  in  its  nature,  a  public  insti- 
tution, and  the  interests  of  its  policy  hold- 
ers are  directly  involved  in  any  proceeding 
looking  towards  its  winding  up,  and  indi- 
rectly the  interests  of  many  hundreds  of 
thousands  of  individuals  connected  with  the 
policy  holders  as  objects  of  their  bounty. 
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The  result  of  a  stopping  of  this  institution 
and  the  winding  up  of  its  business  because, 
although  not  in  necessary  consequence,  of 
the  flagrant  wrongdoing  of  some  of  its 
former  officers  and  directors,  would  be  most 
disastrous  to  the  great  majority  of  the 
people  interested  in  its  affairs.  Taking  all 
the  averments  of  the  bill  together,  there  is 
not  any  foundation  for  apprehension  as  to 
the  entire  solvency  of  defendant.  To  place 
the  institution  in  the  hands  of  a  receiver, 
while  it  is  paying  promptly  all  its  obliga- 
tions, and  with  undoubted  resources  to  con- 
tinue to  pay  them,  and  is  daily  engaged  in 
taking  new  business,  under  other  and  dif- 
ferent management,  would  be  a  premature 
and  wholly  unnecessary  ending  of  the  de- 
ctfendant,  and  one  which  it  would  be  mild  to 
•  characterize  as^ruinous  to  the  interests  of 
hundreds  of  thousands  of  people,  and  really 
beneficial  to  none.  The  enormous  and  very 
likely  necessary  expenses  connected  with  a 
receivership,  its  certain  failure  to  give  full 
satisfaction  to  all,  and  the  very  great  de- 
lays that  would  accompany  the  granting  of 
the  relief  asked,  are  strong  reasons  against 
granting  it  in  the  case  of  a  defendant  which 
is  paying  all  its  obligations  as  they  are  pre- 
sented. In  addition  to  all  these  objections, 
it  has  happened  that  since  1905  a  new  board 
of  directors  has  been  chosen,  new  officers 
placed  in  command,  and  probably  an  entire- 
ly new  policy  adopted  and  followed.  Al- 
though these  last-mentioned  facts  have  hap- 
pened since  the  filing  of  the  bill,  in  1905, 
nevertheless  it  is  not  improper  to  refer  to 
them,  as  they  only  constitute  a  history  of 
the  defendant  since  that  time.  They  are 
found  in  public  documents  in  New  York,  filed 
and  existing  of  record  in  its  insurance  de- 
partment, and  they  are  the  sworn  returns 
of  the  officers  of  the  defendant,  made  since 
the  change  in  1906.  They  may  be  referred 
to,  not  to  contradict  the  averments  of  the 
bill,  but  to  show  the  officers  now  in  control 
of  the  management  of  the  defendant,  its 
present  condition,  and  the  fact  that  it  is  now 
in  full  operation  and  in  the  daily  discharge 
of  all  its  obligations  as  they  are  presented. 
The  right  to  an  accounting  in  equity  and  the 
winding  up  of  the  defendant  under  these 
circumstances  would  have  to  be  most  clear- 
ly made  out  before  such  relief  would  be 
granted.  A  court  of  equity  is  bound  to  con- 
sider these  facts  before  it  would  grant  re- 
lief of  the  nature  demanded.  Such  a  court 
takes  all  the  facts  into  consideration,  and  the 
relative  advantages  and  disadvantages  of 
granting  a  relief  which  lies  largely,  in  cases 
of  this  nature,  in  the  discretion  of  the  court, 
even  if  it  be  assumed  that  jurisdiction  to 
grant  the  relief  existed  at  all. 

Under  these  circumstances  we  proceed  to 
inquire  as  to  the  jurisdiction  of  a  court  of 


equity  in  such  a  case  as  is  presented  by  the 
bill.  It  might  be  here  added  that  the  his- 
tory of  the  Lord  Case,  which  is  referred  to 
in  the  bill,  is  to  be  found  in  57  Misc.  417, 
108  N.  Y.  Supp.  67,  and,  on  appeal,  in  126  « 
App.  Div.  937,  111  N.  Y.  Supp.  1129,*and« 
a  still  further  appeal  is  pending  in  the  New 
York  court  of  appeals.  We  do  not  regard 
the  matter  as  material,  as  it  only  refers  to 
the  claims  of  the  stockholders  to  own  the 
entire  surplus  in  the  defendant,  and  to  the 
alleged  attitude  of  the  defendant  as  to  these 
matters,  in  not  denying  their  claims.  This 
gives  no  ground  for  equitable  interference 
at  the  suit  of  a  policy  holder  against  the  de- 
fendant of  the  nature  herein  demanded. 

As  the  questions  in  this  case  arise  upon 
the  defendant's  demurrer  to  the  bill  of  the 
complainant,  it  is  necessary  to  direct  at- 
tention to  the  effect  of  a  demurrer  as  an  ad- 
mission. We  are  not  called  upon  to  cite 
authorities  for  the  statement  that  a  demur- 
rer only  admits  facts  well  pleaded  in  the 
pleading  demurred  to.  It  does  not  admit 
the  pleader's  conclusions  of  law,  nor  does 
it  admit  the  correctness  of  any  opinion  set 
forth  in  the  bill;  as,  for  instance,  in  regard 
to  the  probable  effect  in  the  future  of  the 
continued  control  of  the  defendant  by  the 
interests  existing  therein  up  to  1906. 
Hence,  any  construction  placed  by  complain- 
ant upon  the  charter  of  the  defendant  and 
the  insurance  policy  issued  by  the  defendant 
to  the  complainant  is  not  admitted,  nor  is 
the  allegation  of  the  ownership  of  the  sur- 
plus by  the  policy  holders,  as  alleged  by  the 
complainant,  nor  any  opinion  which  is  ex- 
pressed in  the  bill  as  to  the  ability  of  the 
defendant  to  continue  business;  nor  is  any 
other  opinion  as  to  future  happenings  ad- 
mitted by  the  demurrer. 

Before  discussing  the  merits  of  the  case 
it  is  also  proper  to  first  decide  what  force  is 
to  be  given  the  decisions  of  the  highest  court 
of  New  York  with  reference  to  the  construc- 
tion of  the  charter  of  the  defendant  and  the 
policy  of  insurance  issued  by  it.  Greeff  v. 
Equitoble  Life  Assur.  Soc.  160  N.  Y.  19, 
46  L.R.A.  288,  73  Am.  St.  Rep.  669,  64  N.  E. 
712.  Although  the  charter  was  obtained 
under  a  general  law  of  the  state  of  New 
York  relating  to  the  incorporation  of  insur- 
ance companies,  yet  the  construction  to  be 
given  that  act  and  the  charter  obtained  in 
pursuance  of  it  pertains  to  the  state  courts 
just  as  if  the  charter  were  granted  by  a 
special  act  of  the  legislature.  Ever  since 
its  incorporation  under  the  general  law  of 
the  state  of  New  York,  in  1859,  the  defend-  J 
ant  has  always  done  business* and  had  its* 
general  home  office  and  its  legal  residence 
and  domicil  in  that  state.  The  insurance 
policy  owned  by  complainant  appears  on 
its  face  to  have  been  executed  in  New  York, 
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ind  there  is  no  ayerment  to  the  contrary, 
rbe  decisions  of  the  highest  court  of  New 
York  are  therefore  binding  upon  this  court 
as  to  the  meaning  and  effect  of  the  charter 
of  the  defendant,  and  as  it  is  a  New  York 
company,  and  the  contract  is  a  New  York  con- 
tract, executed  and  to  be  carried  out  there- 
in, its  meaning  and  construction,  as  held 
by  the  highest  court  of  the  state,  will  be  of 
most  persuasive  influence,  even  if  not  of 
binding  force,  in  the  absence  of  any  Federal 
question  arising  in  the  case.  There  is  no 
such  question  here.  Stone  ▼.  Wisconsin,  04 
U.  S.  181,  183,  24  L.  ed.  102,  103;  National 
Park  Bank  v.  Remsen,  158  U.  S.  337-342, 
30  L.  ed.  1008-1010,  16  Sup.  Ct.  Rep.  801; 
Sioux  City  Terminal  R.  &  Warehouse  Co.  v. 
Trust  Co.  173  U.  S.  00,  43  L.  ed.  628,  10 
Sup.  Ct.  Rep.  341.  This  principle  has  been 
so  frequently  decided  that  further  refer- 
ence to  adjudged  cases  need  not  be  made. 

The  suit  is  brought  by  complainant  for 
himself,  as  well  as  all  other  policy  holders 
and  annuitants  of  the  defendant  who  may 
choose  to  come  in  and  join  in  the  suit,  and 
the  company  is  the  sole  defendant.  No  offi- 
cer of  the  company  or  stockholder  therein, 
or  any  alleged  debtor  to  the  company,  is 
made  a  party,  and  consequently  any  aver- 
ment of  the  continuance  in  power  of  the 
same  persons  in  the  board  of  directors  or 
otherwise  is  immaterial  as  a  reason  for  the 
bringing  of  the  action  by  the  complainant 
in  his  own  behalf,  etc.,  to  recover  debts  due 
the  defendant,  which  the  defendant  will  not 
itself  sue  for.  This  is  not  an  action  of  that 
nature,  and  there  are  not  present  the  nec- 
essary parties  to  maintain  it  if  it  were.  The 
purpose  of  the  averment  is  probably  to  sus- 
tain the  application  for  a  receiver,  made 
necessary,  as  alleged,  by  the  wrongdoing  of 
some  of  the  former  officers  of  the  defendant. 
That,  however,  gives  no  jurisdiction  for  an 
accounting  in  equity  as  between  a  simple 
debtor  and  creditor,  and  in  the  absence  of 
any  trust  relation  between  them.  A  mere 
creditor,  as  such,  has  no  right  to  that  reme- 
dy. 
^  We  come,  then,  to  a  careful  analysis  of 
*  the  other  averments* in  the  bill,  and  it  is 
teen  that  it  is  largely  founded  upon  the 
theory  of  the  existence  of  a  trust  in  favor 
of  the  policy  holders,  past  and  present,  of  the 
defendant  as  against  the  defendant,  its  offi- 
cers and  stockholders,  and  it  is  asked  that 
they,  and  each  of  them,  be  decreed  to  hold 
the  funds  and  surplus,  as  they  may  be  as- 
certained, as  trustees  for  such  persons  as 
shall  be  declared  to  have  interests  in  such 
fund  and  surplus,  under  the  decree  of  the 
oourt  to  be  entered  in  the  case.  The  com- 
plainant alleges  that  this  so-called  surplus 
of  the  defendant  belongs  entirely  to  the 
poli^  holders,  after  making  certain  deduc- 


tions, and  the  defendant  holds  it,  or,  at 
any  rate,  a  large  portion  of  it,  In  trust  for 
them,  and  that  such  is  the  proper  construe- 
tion  of  the  charter  and  the  policy;  and  he 
also  avers  that  defendant  has  not  distribu- 
ted it  from  time  to  time  to  the  policy  hold- 
ers, as  intended  by  the  charter  and  the  poli- 
cy. The  various  allegations  in  regard  to* 
waste,  mismanagement,  and  improper  in- 
vestment and  reinvestment  of  the  funds  of 
the  defendant,  and  also  the  alleged  fraudu- 
lent conduct  of  the  officers  guilty  of  such  acts,, 
do  not  show  any  inequitable  or  improper  ac- 
tual distribution  of  the  fund  as  among  the 
policy  holders  themselves.  Although  the 
effect  of  such  conduct  has  plainly  been  to- 
prevent  the  growth  of  the  surplus  to  great- 
er proportions  than  it  has  reached,  there  ia 
still  no  averment  anywhere  in  the  bill  that 
the  amount  of  the  surplus  that  was,  in  fact^ 
distributed,  was  not  fairly  and  equitably^ 
distributed  to  each  of  the  policy  holders,  ac- 
cording to  the  amount  of  his  policy,  and  i& 
strict  accordance  with  the  rules  and  regula- 
tions theretofore  adopted  by  the  defendant 
for  such  distribution,  which  rules  had  been 
accepted  by  the  complainant  from  time  to- 
time  as  such  distribution  was  made.  The 
fact,  as  alleged,  that  the  amounts  were  paid 
to  the  complainant  and  accepted  by  him  on 
the  fraudulent  representations  of  the  offi- 
cers that  such  amounts  were  all  that  were 
due,  has  no  effect  upon  the  question  of  the 
equitable  and  proper  distribution  of  the  fund 
that  was,  as  a  matter  of  fact,  actually  dis- 
tributed. Nor  does  it  give  a  cause  of  ac- 
tion of  an  equitable  nature.  These  aver-^ 
ments  only  show  waste  and^misappropria-* 
tion  of  the  moneys  of  the  defendant  before 
they  ever  reached  the  surplus  fund,  and  be- 
fore any  distribution  of  it  was  made.  In 
other  words,  they  aver  facts  of  mismanage- 
ment of  the  funds  and  wrongdoing  by  others,, 
upon  which  a  cause  of  action  might  arise 
against  the  officers  and  stockholders,  or 
other  persons  guilty  of  such  acts  of  wrong- 
doing and  waste,  in  favor  of  the  company 
itself.  They  lay  no  foundation  for  the  ju- 
risdiction of  a  court  of  equity  in  such  a 
case,  unless  it  appears  that  the  relation  be- 
tween the  policy  holder  and  the  defendant 
is  that  the  latter  is  the  trustee  of  the  for- 
mer by  reason  of  the  trust  relation  between 
them  resulting  from  the  insurance  policy. 
The  complainant's  contention,  as  above  stat- 
ed, that  there  is  such  a  trust  in  the  fund 
mentioned,  has  never  been  regarded  as  the 
law  in  the  state  of  New  York  (Cohen  v. 
New  York  Mut  L.  Ins.  Co.  60  N.  Y.  610,  10 
Am.  Rep.  622;  People  v.  Security  L.  Ins. 
&  Annuity  Co.  78  N.  Y.  114,  34  Am.  Rep. 
622;  Bewley  ▼.  Equitable  Life  Assur.  Soe. 
61  How.  Pt.  344;  Uhlman  v.  New  York  L. 
Ina.  Co.  100  N.  Y.  421,  4  Am.  St  Rep.  482» 
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17  N.  E.  363;  and,  to  the  same  effect,  Qreeff 
▼.  Equitable  Life  Assur.  Soc.  eupra),  nor 
anywhere  else  so  far  as  any  case  has  been 
cited  on  the  subject. 

In  the  Uhlroan  Case,  supra,  the  plaintiff 
was  the  owner  of  a  policy  known  as  a  ten- 
year  dividend  system  policy,  otherwise  a 
"tontine  plan"  policy,  which,  it  was  averred, 
gave  to  the  holder  a  special  title  to  the 
funds  derived  from  the  payment  of  premiums 
on  policies  of  that  kind  and  in  the  particu- 
lar class  to  which  the  policy  belonged.  The 
court  of  appeals  of  New  York  held  that  such 
claim  was  not  well  founded;  "that  it  can- 
not  be  said  that  the  defendant  is,  in  any 
tense,  a  trustee  of  any  particular  fund  for 
the  plaintiff,  or  that  it  acts  as  to  him  and  in 
relation  to  any  such  fund  in  a  fiduciary  ca- 
pacity. It  has  been  held  that  the  holder  of 
«  policy  of  insurance,  even  in  a  mutual  com- 
pany, was  in  no  sense  a  partner  of  the  cor- 
poration which  issued  the  policy,  and  that 
the  relation  between  the  policy  holder  and 
the  company  was  one  of  contract,  measured 
by  the  terms  of  the  policy."  The  holder  of 
a  policy  of  the  nature  of  that  referred  to  in 
the  Uhlman  Case  would  be  certainly  as 
much  entitled  to  claim  that  the  company 
t*was  a  trustee  for  the  holder  as  would  be 
•  this^oomplainant.  Indeed,  the  policy  holder 
in  the  Uhlman  Case  occupied  a  much  strong- 
er position  for  making  the  claim  than  does 
this  complainant,  who  is  the  holder  of  an 
ordinary,  life  policy,  with  rights  to  par- 
ticipate in  the  distribution  of  the  surplus 
according  to  methods,  etc.,  adopted  by  the 
defendant,  as  already  mentioned.  The  claim 
was,  however,  denied  by  the  state  court,  fol- 
lowing the  decisions  of  the  New  York  courts 
for  many  years.  To  hold  that  a  trust  is 
proved  in  this  case  by  virtue  of  the  charter 
and  policy  of  insurance  is  to  hold  contrary 
to  the  decisions  of  the  highest  court  of  the 
siate  of  New  York  for  a  long  number  of 
years  past,  without  a  single  decision  the 
other  way  in  all  that  time. 

We  also  think  there  is  no  ground  for 
the  contention  on  the  part  of  the  complain- 
ant that  he,  as  a  policy  holder,  had  any 
right  to  an  accounting,  and  to  compel  the 
distribution  of  the  surplus  fund  in  other 
manner,  or  at  any  other  time,  or  in  any 
other  amounts  than  that  provided  for  in  the 
contract  of  insurance.  By  that  contract 
he  was  entitled  to  participate  in  the  distri- 
bution of  some  part  of  the  surplus,  accord- 
ing to  principles  and  methods  that  might 
be  adopted  from  time  to  time  by  the  defend- 
ant for  such  distribution,  which  principles 
and  methods  were  ratified  and  accepted  by 
and  for  every  person  who  should  have  or 
elaim  any  interest  under  the  policy.  It  has 
been  held  that,  under  such  a  policy,  how 
much  of  the  surplus  shall  be  distributed  to 


the  policy  holder  and  how  much  shall  be 
held  for  the  security  of  the  defendant  and 
its  members  is  to  be  decided  by  the  officers 
and  management  of  the  defendant,  in  the 
exercise  of  their  discretion  to  distribute, 
having  in  mind  the  present  and  future  busi- 
ness, and,  in  the  absence  of  any  allegations 
of  wrongdoing  or  mistake  by  them,  their 
determination  must  be  treated  as  proper, 
and  their  apportionment  of  the  surplus  is 
to  be  regarded  prima  facie  as  equitable. 
Greeff  v.  Equitable  Life  Assur.  Soc  su- 
pra. The  court  further  held  that  manifestly 
a  discretion  rests  with  the  defendant  in  de- 
termining how  much  of  the  surplus  should  be 
distributed  to  the  policy  holders  and  how 
much  should  be  retained  for  the  security  of  Q 
the  defendant  and  its  members,* having  in* 
view  the  present  and  future  contingencies  of 
the  business,  and  the  court  remarked  that 
"there  was  no  evidence  or  allegation  that  the 
plaintiff  had  been  inequitably  treated  by  the 
defendant  as  between  himself  and  the  oth- 
er policy  holders."  The  frauds  and  mis- 
management mentioned  did  not,  in  them- 
selves, give  a  policy  holder  any  greater  right 
to  a  distribution  than  is  mentioned  in  the 
contract,  and  the  right  depended  upon  the 
judgment  and  discretion  of  the  company  as 
to  time  and  amount. 

Nor  is  there  any  possible  reason  for  the 
appointment  of  a  receiver  and  a  real,  though 
not  formal,  dissolution  of  the  company,  and 
the  distribution  of  all  its  assets,  because 
the  fimd  is  not  as  large  as  it  ought  to 
have  been,  owing  to  the  misconduct  of  the 
officers,  and  because  the  defendant  has  not 
distributed  as  much  of  the  surplus  as  com- 
plainant thinks  he  is  entitled  to,  because 
of  such  frauds  and  misconduct.  It  is  con- 
tended, however,  that  the  New  York  court 
of  appeals  has  held  that  complainant  is 
entitled  to  such  relief  as  is  demanded  here- 
in, and  he  cites  as  authority  the  Uhlman 
Case,  supra,  and  urges  that  provided  it  ap- 
pear, by  proper  allegations  (such  as  this 
bill  contains)  and  proof,  that  frauds,  mis- 
appropriation of  the  funds,  etc,  have  been 
perpetrated  by  the  officers  or  agents  of  the 
defendant,  so  as  to  prevent  the  proper  ac- 
cumulation of  the  surplus,  the  court  will 
grant  the  relief  demanded  herein.  We  think 
that  neither  the  Uhlman  nor  the  Greeff 
Case  decides  any  such  principle  as  is  as- 
serted by  the  complainant.  After  holding, 
as  already  stated,  that  there  was  no  trust 
existing  between  a  policy  holder  and  even 
a  purely  mutual  company,  reference  was 
made  in  the  former  case  to  the  contention 
of  the  defendant  that  the  apportionment 
made  by  it,  or  under  its  direction,  was  ab- 
solutely and  at  all  events  conclusive  upon 
th^  policy  holders;  it  was  said  in  the  opin- 
ion that  that  was  not  an  accurate  state* 
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ment,  and  that  the  plaintiff  and  others  simi- 
larly situated  had  the  right,  upon  proper 
allegations,  of  showing  that  the  apportion- 
ment made  by  the  defendant  was  not  equi- 
table, or  had  been  based  upon  erroneous 
A  principles,  and  he  had  the  right  to  a  trial 
•  and  to  make  proof  of*8Uch  allegations,  and 
if  true,  the  court  could  declare  the  proper 
principles  upon  which  the  apportionment 
was  to  be  made,  so  as  to  become  an  equi- 
table apportionment.  The  Greeff  Case  sim- 
ply adopted  that  statement  in  the  course  of 
the  opinion,  which  is  chiefly  devoted  to  the 
discussion  of  other  matters. 

There  is  nothing  in  either  case  to  show 
that  any  other  wrongdoing  or  fraud  was  in 
oontemplation  of  the  court  than  that  above 
mentioned,  viz,,  that  the  proposed  or  ac- 
tual distribution  of  the  money  as  between 
the  policy  holders  themselves  was  not  equi- 
table, or  was  based  on  erroneous  principles. 
Wrongdoing,  waste,  misapplication  of 
funds,  and  actions  of  that  character,  affect- 
ing the  amount  of  the  fund  before  distribu- 
tion, were  not  held  to  furnish  a  ground  of 
equitable  jurisdiction  for  an  accounting 
and  it  was  not  held  that  even  frauds  in  the 
distribution  itself  as  between  policy  holders, 
or  the  adoption  of  wrong  principles  for  such 
distribution,  would  be  ground  of  jurisdic- 
tion in  equity.  That  question  was  not  be- 
fore the  court,  and  was  not  decided.  It  was 
simply  stated  that  it  would  afford  ground  of 
action,  not  necessarily  ground  for  equitable 
jurisdiction.  However,  this  is  no  such  case 
as  the  language  used  shows  was  contemplat- 
ed in  the  observations  of  the  court  in  the 
Uhlman  Case. 

So  far  as  the  averments  in  the  bill  go  as 
to  the  purchase  of  the  majority  of  the  stock 
of  the  defendant  by  Mr.  Ryan,  and  the  exe- 
cution by  him  of  a  deed  of  trust,  we  think 
those  averments  have  no  tendency  to  prove 
the  existence  of  facts  material  to  the  cause 
of  action  attempted  to  be  set  forth  in  the 
bill. 

There  is  no  ground  of  jurisdiction  in  equi- 
ty, either  for  the  accounting  prayed  for  or 
the  appointment  of  a  receiver  to  wind  up 
the  affairs  of  the  defendant  on  account  of 
the  alleged  insolvency  of  the  defendant.  The 
complainant  at  first  avers  defendant's  sol- 
vency, and  that  it  is  fully  able  to  pay  all 
demands  from  policy  holders,  and  to  perform 
every  contract  made  by  the  defendant.  The 
subsequent  averment  that  the  defendant  is 
insolvent,  because,  as  a  conclusion  of  law 
asserted  by  the  pleader,  it  is  responsible  to 
e  policy  holders  for  excessive  sums  paid  in 
P  the* way  of  salaries  and  fees,  and  also  for 
sums  of  money  lost  consequent  upon  the 
fraud  and  waste  of  the  directors  or  officers 
of  the  defendant,  all  of  which  are  too  large 
for  the  defendant  to  pay  when  demanded,  is 


not  admitted  by  the  demurrer,  and  is  not 
accurate  as  a  conclusion  of  law.  Whether 
such  liability  could  be  legally  maintained 
or  whether  the  defendant  would  be  unable  to 
pay  the  amount  claimed  from  it  when  it 
was  properly  proved,  and  judgment  duly  re- 
covered against  it  in  an  action  for  that  pur- 
pose, is  a  mixture  of  a  legal  conclusion  with 
a  matter  of  opinion  as  to  the  future  ability 
of  the  defendant  to  pay  such  liabilities. 
And  the  idea  that  the  defendant  itself  is 
liable  to  policy  holders  for  the  frauds  or 
wrongdoing  set  out  in  the  bill  and  commit- 
ted by  its  officers  or  members  of  its  board 
of  directors  against  the  defendant,  and  in 
their  personal  interests,  we  regard  as  with- 
out foundation.  Such  a  kind  of  future  pos- 
sible insolvency  furnishes  not  the  slightest 
ground  for  present  legal  action  adverse  to 
the  defendant.  Very  likely  the  defendant 
could  itself  maintain  an  action  against  those 
who  have  been  guilty  of  fraudulent  conduct 
towards  it,  resulting  in  financial  loss  to  it, 
and,  of  course,  those  who  are  alleged  to  be 
guilty  would  have  to  be  made  parties.  No 
case  is  therefore  made  for  an  accounting  or 
for  a  receiver,  based  upon  these  allegations 
of  the  bill.  Certainly  the  court  could  not 
give  any  judgment  that  the  policy  holders 
are  the  owners  of  the  so-called  surplus.  It 
may  be  that  they  are.  The  bill  itself  avers 
that  the  stockholders  contend  they  are  the 
owners  of  the  surplus,  or,  at  least,  of  some 
considerable  part  of  it,  and  certainly  no  de- 
cree could  be  made  on  the  subject  of  sueh 
ownership  and  against  the  claims  of  the 
stockholders,  without  their  presence  as  par- 
ties. 

If  it  be  held  that  there  is  no  trust,  then 
it  follows  that  the  suit  cannot  be  main- 
tained in  equity  on  the  sole  ground  of  fraud. 
Such  a  ground  for  the  maintenance  of  the 
suit  (even  if  complainant  could  otherwise 
maintain  it)  is  a  mere  incident  to  the  main 
ground  set  forth  in  the  bill.  Equity  does 
not  now  take  jurisdiction  in  cases  of  fraud 
where  the  relief  properly  obtainable  on  that 
ground  can  be  obtained  in  a  court  of  law,  ^ 
and* where,  so  far  as  necessary,  discovery? 
may  be  obtained  as  well  as  in  equity.  U.  8. 
Rev.  Stat.  §  723,  U.  S.  Comp.  Stat.  1901,  p. 
583;  United  States  ▼.  Bitter  Root  Develop- 
ment Co.  200  U.  8.  451,  60  L.  ed.  550,  20 
Sup.  Ct.  Rep.  318,  and  cases  cited. 

Complainant  also  claims  jurisdietion  in 
equity  on  the  ground  that  such  an  action 
will  prevent  a  multiplicity  of  suits.  But 
this  is  not  a  ease  for  the  application  of  the 
doctrine.  There  can  be  no  claim  that  the 
complainant  is  saved  from  a  multiplicity  of 
suits  by  the  maintenance  of  this.  A  single 
action  at  law  by  him  against  the  company 
would  give  him  all  the  relief  to  which  he 
might  be  entitled.    If  there  are  others  aimi- 
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larly  situated  as  to  daima,  they  can  them- 
selves commence  an  action.  The  defendant 
is  not  in  court,  asking  it  to  take  jurisdic- 
tion of  its  suit  against  others  in  order  to 
prevent  a  multiplicity  of  suits  against  it 
or  by  it.  It  does  not  rest  with  complainant 
to  urge,  as  a  foundation  for  his  suit,  that 
the  defendant  may  thereby  be  saved  a  mul- 
tiplicity of  suits  by  other  parties  when 
the  defendant  raises  no  objection  to  such 
possible  suits,  and  urges  no  such  ground  for 
jurisdiction  in  equity  of  the  complainant's 
suit 

After  a  careful  consideration  of  all  the 
facts,  we  are  of  opinion  that  no  cause  of  ac- 
tion is  alleged  in  the  bill  for  an  accounting, 
or  for  the  appointment  of  a  receiver,  or  for 
other  equitable  relief.  The  decree  of  the 
Circuit  Court  of  Appeals  is  therefore  re- 
versed. 

Mr.  Justice  Bay,  not  having  heard  the 
ease,  took  no  part  in  its  decision. 


(218  U.  S.  72) 

MAIOIOTH  MINING  COMPANY,  Plff.  in 

Err., 

▼. 

GRAND  CENTRAL  MINING  COMPANY, 

a  Utah  Corporation,  and  Grand  Central 

Mining  Company,  a  Colorado  Corporation. 

Mines  and  Minerals  (§  29*)  — Mining 
Glaims^-Apexino  Veins. 

1.  The  owner  of  a  lode  mining  claim  has 
the  right  to  the  ore  beneath  the  surface  of 
his  claim  in  a  vein  not  having  its  apex 
there,  subject  only  to  the  ri^bt  of  the  owner 
of  the  claim  where  such  vein  apexes  to  fol- 
low it  downward  on  its  dip. 

rSd.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  §  68;    Deo.  Dig.  9  29.*] 

Courts  (§  394*)— Federal  Coubts~£}rrob 
TO  State  Court  —  Federal  Question  — 
Review  of  Facts. 

2.  The  decision  of  a  state  court  reject- 
ing the  contention  of  an  owner  of  a  mining 
elaim  that  a  certain  vein  or  lode  has  part 
of  its  apex  in  his  claim  is  not  reviewable 
in  the  Federal  Supreme  Court,  where  the 
case  turned  upon  a  question  of  fact. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  S9  1066.  1090;  Dec.  DlK.  S  SM;*  Appeal  and 
Error,  Cent.  Dig.  8§  3884-3899.] 

[No.  97.1 

Aigued  January  28,  1909.    Decided  March 
8,  1009. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Utah  and  to  the  District  Court 
of  Juab  County,  in  that  state,  to  review 
decrees  rejecting  a  counterclaim  filed  in  a 
suit  to  recover  for  the  removal  of  ores  from 
beneath  the  surface  of  plaintiff's  mining 
claim,  and  for  an  injunction.  Dismissed 
for  want  of  jurisdiction. 

See  same  case  below,  29  Utah,  400,  83 
Pac.  648. 

The  facts  are  stated  in  the  opinion. 


Messrs.  Charles  J.  Hughes,  Jr.,  Ever- 
ard  Bierer,  Jr.,  Aldis  B.  Browne,  Alexander 
Britton,  and  R.  N.  Baskin  for  plaintiff  in 
error. 

Messrs.  William  H.  Dickson,  Henry  P. 
Henderson,  A.  C.  Ellis,  A.  C.  Ellis,  Jr.,  and 
R.  G.  Schulder  for  defendant  in  error. 

Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

This  suit  was  begun  by  the  Grand  Cen-  g 
tral  Mining  Company*to  recover  for  the  re-* 
moval  of  ores  from  beneath  the  surface  of 
its  Silveropolis  mining  claim,  and  for  an 
injunction.  The  defendant,  the  Mammoth 
Mining  Company,  filed  a  counterclaim,  set- 
ting up  that  it  was  the  owner  of  certain 
mining  claims,  especially  the  First  North- 
em  Extension  of  the  Mammoth  Mining 
Claim,  lot  No.  38,  being  senior  to  all  the 
other  claims  concerned;  the  Bradley  and 
the  Golden  King;  the  last  two  being  to  the 
west  of  the  Manunoth  Extension,  between 
it  and  the  Silveropolis,  with  more  or  less 
overlapping;  and  that  the  vein  or  lode  from 
which  the  ore  in  question  was  taken  has  a 
part  of  its  apex  in  the  Mammoth  Extension 
for  1,100  feet;  which,  if  true,  would  entitle 
the  Mammoth  Company  to  the  ore.  It 
prayed  that  the  plaintiff's  claim  be  ad- 
judged invalid,  both  because  of  the  forego- 
ing alleged  facts  and  on  the  ground  that  the 
plaintiff's  patent  gave  it  no  right  to  the 
ore  unless  the  apex  of  the  lode  was  within 
its  claim,  and  it  prayed  also  that  the  Mam- 
moth Company's  title  be  quieted  and  con- 
firmed. After  a  trial  the  counterclaim  of 
the  Mammoth  Company  was  rejected;  the 
judgment  of  the  trial  court  was  affirmed 
by  the  supreme  court  of  Utah  in  an  elab- 
orate decision,  and  then  the  case  was 
brought  here,  on  the  counterclaim  alone. 

Both  of  the  parties  are  Utah  corpora- 
tions, and  the  suit  was  in  a  state  court. 
The  ground  on  which  this  court  is  asked  to 
to  take  jurisdiction  is  that  the  decision 
of  the  supreme  court  on  the  facts  rested  on 
a  definition  of  a  lode  or  vein  which  the 
plaintiff  in  error  contests,  and  therefore 
turned  on  the  construction  of  Rev.  Stat. 
§  2322,  U.  S.  Comp.  SUt.  1901,  p.  1425. 
There  is  a  faint  argument  on  the  other 
point  that  we  have  mentioned,  that  the  de- 
fendant in  error  had  no  right  to  ore  beneath 
the  surface  of  the  Silveropolis  claim,  un- 
less from  a  vein  having  its  apex  there,  but 
that,  if  relevant,  has  been  disposed  of  by 
previous  decisions  of  this  court,  and  may  be 
disregarded.  St.  Louis  Min.  &  Mill.  Co.  v. 
Montana  Min.  Co.  194  U.  S.  236,  48  L.  ed. 
953,  24  Sup.  Ct.  Rep.  654.  So  also  may  an 
attempt  to  reopen  the  findings  of  fact.  Of 
course,  if  these  findings  rest  on  a  false  defi- 
nition they  may  have  to  be  reconsidered,  and 


*For  other  oases  see  same  topic  ft  §  mttmbxb  in  Dec  ft  Am.  Diss.  1907  to  date,  ft  Rep'r  Indexas 
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eannot  be  assumed  to  be  eorreet.  But  the 
^  evidence  will  not  be  discussed  here.  The 
i*  only  •question  with  which  we  shall  deal  is 
whether  the  plaintiff  in  error  makes  out 
the  alleged  mistake  of  law.  Ghrisman  v. 
Miller,  197  U.  S.  313,  319,  49  L.  ed.  770, 
772,  25  Sup.  Ct.  Rep.  468;  Egan  v.  Hart, 
166  U.  S.  188,  189,  41  L.  ed.  680,  681,  17 
Sup.  Ct.  Rep.  300. 

The  record  discloses  that  the  Mammoth 
Company  in  its  cross  complaint  set  up  the 
proposition  as  to  the  limits  of  the  title  un- 
der the  Silveropolis  claim  that  we  have  dis- 
missed, and  that  it  alleged  that  it  set  up  a 
title  under  the  laws  of  the  United  States. 
The  record  also  shows  that  at  the  trial  the 
judge  called  in  an  advisory  jury,  and  that 
he  gave  them  certain  instructions  as  to 
what  constitutes  the  apex  of  a  vein,  etc.; 
and  it  is  argued  that  it  must  be  assumed 
that  the  judge,  when  he  made  his  findings 
of  fact  adverse  to  the  Mammoth  Company, 
was  governed  by  the  same  views  of  the  law. 
But  the  cross  complaint  by  itself  shows  no 
warrant  for  this  writ  of  error,  and  as  the 
ease  went  to  the  supreme  court  by  appeal, 
and  the  facts  were  discussed  at  great  length 
and  re-established  by  that  court,  it  is  in  the 
opinion  of  that  court  alone,  if  anywhere, 
that  the  supposed  error  must  be  found.  In- 
deed, the  instructions  to  the  jury  were 
treated  as  immaterial  by  that  court,  and 
held  not  to  be  a  ground  for  reversal,  even 
if  wrong,  if  the  judgment  was  right  upon 
the  evidence.  It  is  necessary,  therefore,  to 
show  the  nature  of  the  case  and  of  the 
course  of  reasoning  followed  by  the  supreme 
eourt  of  the  state. 

For  the  character  of  the  country  where 
the  question  arises  we  quote  from  the  judg- 
ment under  review: 

"The  mines  are  found  in  a  lime  belt  which 
covers  about  2  square  miles,  and  is  the  great 
producing  area  of  the  Tintic  district.  In 
some  places  the  limestone  beds  are  upturned, 
large  areas  tilted  upon  edge,  the  beds  dip- 
ping nearly  vertically  down;  while  in  other 
places  they  dip  at  lower  angles,  and  in 
special  areas  the  dips  are  quite  uniform; 
and  again,  though,  it  seems,  not  frequently, 
anticlinals  exist.  This  limestone  is  sur- 
rounded on  all  sides,  except  the  north,  by 
igneous  rocks.  The  sedimentary  rocks  are 
broken  up  and  fractured,  evidently  the  re- 
sult of  igneous  intrusion.  The  limestone 
carries  some  iron,  the  different  forms  of 
iron  oxide,  also  some  manganese,  and  in 
JB  places  the  limestone  is  crushed,  crumbled, 
•  and  brecciated.  .  .  .  The  surface  of  the 
limestone  area,  wherever  exposed,  is  marked 
with  innumerable  seams,  cracks,  and  small 
fissures  filled  with  carbonate  of  lime,  stained 
more  or  less  with  iron,  and  sometimes  man- 
ganese.   Quartz,  spar,  and  other  materials, 


characteristic,  in  general,  of  mineral-bear- 
ing limestone  areas,  are  present,  and  ia 
places  the  surface  is  brecciated  and  reos- 
mented.  A  trace  of  mineral,  and  of  one  or 
more  of  the  precious  metals,  and,  in  places, 
more  than  a  trace,  even  where  there  is  no 
known  vein,  seems  also  to  be  a  characteris- 
tic of  that  lime  belt." 

In  the  belt  thus  deseribed  the  Mammoth 
Company's  lot  38  runs  northeasterly,  and 
the  Silveropolis  claim  about  north,  its 
southerly  boundary  being  considerably  fur- 
ther north  than  the  southern  boundary  of 
lot  38.  It  is  admitted  that  the  apex  of  a 
vein  extends  northerly  in  lot  38  from  its 
southern  boundary  for  690  feet  to  a  point 
90  feet  south  of  the  southern  boundary  of 
the  Silveropolis  claim  extended.  But  the 
Utah  courts  found  that  at  that  point  the 
vein  on  its  strike  and  at  its  apex  wholly 
departs  from  lot  38,  in  a  northwesterly  and 
then  in  a  more  northerly  direction,  whereas 
the  Mammoth  Company  contends  that  it 
continues  in  that  lot  to  a  line  1,100  feet 
distant  from  its  southerly  line,  and  that 
large  deposits  of  ore,  taken  by  the  court  to 
represent  the  strike  of  the  vein,  really  are 
upon  its  dip. 

In  coming  to  its  conclusion  the  supreme 
court,  after  stating  the  presumption  that 
the  ore  belongs  to  the  owner  of  the  claim 
under  which  it  is  found,  lays  great  stress 
on  the  fact  that  the  Mammoth  Company 
could  not  locate  the  hanging  or  foot  wall 
of  the  supposed  vein  north  of  the  point  at 
which  the  vein  was  found  to  leave  lot  38. 
It  goes  on  to  find  that,  by  the  preponder- 
ance of  evidence,  the  surface  indications 
for  a  long  distance  east  and  west  of 
lot  38,  north  of  the  point  indicated  above, 
are  the  same  as  those  in  the  lot.  It  reaches 
the  same  result  from  assays  of  numerous 
samples,  taken  from  the  open  cuts  and  ex- 
posures in  the  same  part  of  the  lot.  It  then 
elaborately  discusses  the  workings  under- 
ground. It  says  that  the  fact  is  clear  that 
the  ore  always  is  found  near  the  line  of  the  g 
great  ore  bodies,* whether  they  be  on  the* 
strike  or  on  the  dip  of  the  vein,  northwest- 
erly beyond  the  above-mentioned  point.  It 
points  out  that  the  boundaries  of  a  vein 
north  of  that  point,  and  apex  in  lot  38,  and 
a  strike  and  dip  that  would  carry  the  vein 
to  and  include  the  disputed  ore  bodies,  have 
been  left  in  doubt,  at  least,  notwithstanding 
great  efforts  by  drifts,  cross  cuts,  raises, 
and  winzes,  to  prove  that  the  vein  exists. 
This  doubt  is  explained  by  the  witnesses 
for  the  Grand  Central  Company  and  by  the 
court,  on  the  ground  that  the  vein  was 
formed  by  replacement  or  metasomatic  ac- 
tion within  narrowly  limited  areas,  and  that 
the  boundaries  of  the  vein  are  the  limits 
of  the  ore.    Underground  as  at  the  surfaos^ 
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excepting  those  from  the  Ticinity  of  the 
back  fissure  and  the  ore  channel,  the  assays 
show  no  mineralization  not  common  gener- 
ally through  that  limestone  region.  Un- 
derground as  at  the  surface,  the  Mammoth 
Company  cannot  locate  the  hangings  and 
foot  walls  of  the  vein. 

The  court  observes  that  a  vein  cannot  be 
said  to  exist  merely  because  rock  is  crushed, 
shattered,  or  even  fissured,  and  that  what 
will  constitute  one  must  depend  somewhat 
upon  the  nature  of  the  country  in  which  it 
is  alleged  to  be  found.  It  fully  recognizes 
that  a  true  vein  may  be  barren  in  places, 
but  concludes  that  to  allow  the  Mammoth 
Company's  claim  would  amount  practically 
to  declaring  the  whole  limestone  area  to  be 
one  vein,  thousands  of  feet  wide.  After 
calling  attention  to  the  admitted  fact  that 
the  vein  has  well-defined  boundaries  and 
strike  from  the  south  end  of  lot  38  for  about 
700  feet,  it  finds  that  the  same  conditions 
continue  to  exist  from  there  on  in  a  north- 
westerly direction  outside  the  limits  of  the 
lot,  and  that  the  ore  bodies  found  outside 
those  limits  are  on  the  strike,  and  not  upon 
the  dip.  It  calls  attention  to  the  ahnost  verti- 
cal dip  of  the  vein  at  specified  places,  and 
is  of  opinion  from  that  and  other  facts  dis- 
cussed in  detail  that  no  dip  is  shown  that 
could  carry  a  vein  from  lot  38  to  the  ore 
bodies  in  dispute.  It  finds  its  conclusions 
confirmed  by  the  conduct  of  the  Mammoth 
Company  during  all  the  years  of  operation 
in  its  mine,  making  a  strong  argument  that 

^it  is  not  necessary  to  recite. 

•  *The  counsel  for  the  Mammoth  Company 
contends  that  the  supreme  court  of  Utah 
based  its  judgment  upon  assays  and  a  defi- 
nition that  fails  to  recognize  that  a  vein 
may  be  a  vein,  although  it  is  in  soft  rock, 
like  limestone,  where  the  walls  of  the  fis- 
sures have  been  eaten  into  by  the  mineraliz- 
ing solutions,  and  although  the  surface  wa- 


ter has  leached  the  valuable  mineral  con- 
stituents from  the  upper  portion  down  into 
the  vein.  But  the  abridged  statement  that 
we  have  made  of  the  material  part  of  its 
reasoning  shows  that  assays  played  but  a 
small  part,  and  that  definitions  played  no 
important  one  in  leading  to  the  conclusion. 
On  the  contrary,  most,  if  not  all,  of  the  find- 
ings that  we  have  stated,  deal  with  pure 
matters  of  fact.  So  far  as  definitions  go, 
the  court  adopted  those  that  were  quoted  in 
Iron  Silver  Min.  Co.  v.  Cheesman,  110  U. 
S.  529,  20  L.  ed.  712,  6  Sup.  Ct.  Rep.  481. 
It  is  true  that  it  expressed  the  opinion 
that  there  is  a  difference  between  a  lode 
sufficient  to  validate  a  location  and  an  apex 
giving  extralateral  rights.  But,  without 
intimating  agreement  or  disagreement  with 
this  view  (Lawson  v.  United  States  Min. 
Co.  207  U.  S.  1,  52  L.  ed.  65,  28  Sup.  Ct. 
Rep.  16),  it  is  enough  for  us  to  say  that  it 
was  not  necessary  to  the  result.  The  court 
was  against  the  Mammoth  Company  on  the 
facts,  it  did  not  accept  its  theory  of  leach- 
ing, etc.,  but  was  of  opinion  that  the  ore 
deposits  were  made  within  originally  narrow 
boundaries  by  the  mineral  solutions  rising 
through  the  main  fissure  from  the  deep. 

We  deem  it  unnecessary  to  discuss  the 
opinion  below  at  greater  length,  as  we  think 
it  entirely  plain,  upon  a  study  of  the 
lengthy  and  careful  discussion,  that  it  pre- 
sents no  question  that  we  can  be  asked  to 
review.  The  plaintiff  in  error  makes  an 
elaborate  argument  upon  the  evidence  that 
the  supreme  court  was  wrong  in  its  findings 
of  fact.  We  repeat  that  upon  the  writ  of 
error  we  shall  not  go  into  such  matters.  It 
is  enough  to  say  that,  upon  the  facts  as 
found,  neither  the  record  nor  the  opinion 
presents  a  Federal  question,  and  that  there> 
fore  the  writs  of  error  must  be  dismissed. 

Writs  of  error  dismissed. 


416 

(212  U.  S.  542) 


20  SUPREME  COURT  REPORTER. 


Oct.  Term, 


OY  TOY,  Appt, 

V. 

C.  B.  HOPKINS,  United  States  Marshal  for 
the  Western  District  of  Washington. 

Habeas  Corpus  (§  4*)  — As  Subhtitutb 

FOB  Wbit  or  Ebbob. 

Habeas  corpus  will  not  be  issued  as  a  sab- 
stitute  for  a  writ  of  error  on  behalf  of  one 
convicted  in  a  Federal  circuit  court  under 
an  indictment  charging  the  murder  of  one 
Indian  by  another,  upon  an  Indian  reserva- 
tion, on  the  ground  that  such  court  was 
without  jurisdiction  because  in  fact  the  ac- 
cused was  a  citizen  of  the  United  States, 
and  the  place  of  the  crime,  by  reason  of  al- 
lotment and  patent,  had  ceased  to  be  a  part 
of  the  reservation. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  8  4;    Dec.  Dig.  §  4.*] 

[No.  49.] 

Argued  December  9,  1908.     Decided  Febru- 
ary 23, 1909. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Western  District 
of  Washington  to  review  a  decree  denying 
an  application  for  habeas  corpus  on  behalf 
of  a  person  convicted  under  an  indictment 
charging  the  murder  of  one  Indian  by  an- 
other, on  an  Indian  reservation.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  A.  E.  Crane  and  F.  T.  Wood- 
bum  for  appellant. 
^      Solicitor  General  Hoyt  for  appellee. 

•  'Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

Toy  Toy  and  Columbia  Qeorge,  both  In- 
dians of  the  Umatilla  tribe,  were  jointly  in- 
dicted in  a  state  court  in  Oregon  for  the 
crime  of  murder  in  the  first  degree,  com- 
mitted on  an  Indian  woman  on  the  United 
States  Indian  reservation  in  Umatilla  coun- 
ty, Oregon;  were  separately  tried  and  con- 
victed, and  each  sentenced  to  death.  Colum- 
bia George  appealed  from  the  judgment  of 
conviction  on  the  ground,  among  others,  that 
the  state  court  was  without  jurisdiction,  in- 
asmuch as  the  crime  was  committed  by  In- 
dians upon  an  Indian,  on  an  Indian  reserva- 
tion, and  that  it  was  therefore  within  the 
exclusive  jurisdiction  of  the  Federal  courts. 
In  a  careful  opinion  by  Wolverton,  J.,  the 
^  supreme  court  of  the  state  of  Oregon  upheld 
2  this  contention,  and,  reversing  the  judgment 

•  of  the  trial  court,  ordered  the*discharge  of 
the  defendant.  State  v.  Columbia  George,  89 
Or.  127,  65  Pac.  604.  Thereupon  defendants 
were  indicted  under  §  5339  of  the  Revised 
Statutes  (U.  S.  Comp.  Stat.  1901,  p.  3627) 
in  the  circuit  court  of  the  United  States 
for  the  district  of  Orogon,  regularly  tried 
and  convicted  of  murder    (without   capital 


punishment),  and  sentenced  to  imprisonment 
for  the  term  of  their  natural  lives. 

At  October  term,  1905,  application  was 
made  to  this  court  for  leave  to  file  a  peti- 
tion for  the  writ  of  habeas  corpus,  which 
was  denied  March  5,  1906,  201  U.  S.  641,  50 
L.  ed.  901,  26  Sup.  Ct.  Rep.  759.  Thereafter 
a  petition  for  writ  of  habeas  corpus  on  be- 
half of  Toy  Toy  only  was  filed  in  the  circuit 
court  of  the  United  States  for  the  western 
district  of  Washington.  That  court  denied 
the  petition,  and  the  case  is  now  before 
this  court  on  appeal. 

The  indictment  in  this  case  charged  Co- 
lumbia George  and  Toy  Toy,  Indians,  with 
the  murder  of  Annie  Edna,  an  Indian  wo- 
man, upon  the  Umatilla  reservation,  within 
the  state  and  district  of  Oregon. 

On  the  face  of  the  record  the  United 
States  circuit  court  for  the  district  of  Ore- 
gon, in  which  these  Indians  were  last  tried 
and  convicted,  had  jurisdiction  of  the  of- 
fense and  of  the  defendants.  They  were 
tried,  found  guilty,  and  sentenced  to  the 
penitentiary  for  life.  Five  years  thereafter 
Toy  Toy  applied  for  the  writ  of  habeas  cor- 
pus, and  alleged  that  the  indictment,  ar- 
raignment, trial,  judgment,  sentence,  and 
commitment  were  wholly  null  and  void  for 
want  of  jurisdiction  over  subject-matter  and 
person.    The  petition  all^^ed: 

"That  the  place  where  said  Annie  Edna 
was  killed  was  a  tract  of  land  which  had 
once  been  a  part  of  the  Umatilla  Indian 
reservation,  in  the  state  of  Oregon,  but 
that  long  prior  to  and  at  the  time  of  the 
death  of  the  said  Annie  Edna  the  said  tract 
of  land  had  been  allotted  to  one  Tatzham- 
mer,  and  a  patent  for  the  said  land  had 
been  duly  issued  to  her  by  the  United 
States,  as  a  member  of  the  Umatilla  tribe 
of  Indians.  And  that  the  said  premises 
whereon  said  Annie  Edna  was  killed,  by 
reason  of  said  allotment  and  patent,  ceased 
to  be  Indian  country,  and  ceased  to  be  a 
part  of  the  said  Umatilla  Indian  reserva- 
tion in  Oregon.  That  on  the  16th  day  of 
September,  1899,  your  petitioner,  who  was, 
prior  thereto,  a  member  of  the  Umatilla 
tribe  of  Indians,  received  an  allotment  of  ^ 
land  from  what  had  theretofore  been  a  part  J 
of  the  Umatilla  Indian  reservation* in  Ore-  • 
gon,  and  received  from  the  United  States 
a  preliminary  patent  for  said  allotment,  and 
by  reason  of  said  allotment  and  patent  of 
land,  and  by  virtue  of  the  act  of  Congress 
approved  February  8,  1887  [24  Stat,  at  L. 
388,  chap.  119],  your  petitioner  became,  and, 
at  the  time  of  the  killing  of  the  said  Annie 
Edna,  on  the  24th  day  of  August,  1900, 
was,  and  at  all  times  since  has  been,  a  citi- 
zen of  the  United  States  and  of  the  stats 
of  Oregon,  and  subject  to  its  laws. 

''Your  petitioner  further  states  that  hs 
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was  bom  within  the  territorial  limits  of  the 
United  States,  and  that,  at  the  time  of  the 
killing  of  the  said  Annie  Edna,  your  peti- 
tioner had  voluntarily  taken  up,  within  the 
limits  of  the  United  States,  his  residence, 
separate  and  apart  from  the  Umatilla  tribe 
of  Indians,  and  had  adopted  the  habits  of 
civilized  life,  and  that,  for  all  of  the  reasons 
heretofore  given,  the  act  of  Congress  of 
March  3,  1885,  is  unconstitutional  and  void 
when  applied  to  the  facts  herein  set  out." 

If  such  were  the  facts,  and  they  made 
out  a  want  of  jurisdiction  under  the  appli- 
cable statutes,  which,  on  the  merits,  we  do 
not  hold,  the  circuit  court,  nevertheless,  was 
authorized  to  hear  and  pass  upon  those  ques- 
tions in  the  first  instance,  and  its  decision 
was  open  to  review  in  the  appellate  court 
by  writ  of  error,  liut  it  could  not  be  at- 
tacked collaterally  as  absolutely  void,  and 
habeas  corpus  cannot  be  availed  of  as  a  writ 
of  error. 

"^t  is  rarely  that  things  are  wholly  void 
and  without  force  and  effect  as  to  all  per- 
sons and  for  all  purposes,  and  incapable 
of  being  made  otherwise.  Things  are  void- 
able which  are  valid  and  effectual  until  they 
are  avoided  by  some  act;  while  things  are 
often  said  to  be  void  which  are  without 
validity  until  confirmed.  8  Bacon,  Abr., 
•Void'  and  'Voidable;'  Ewell  v.  Daggs,  108 
U.  S.  143,  27  L.  ed.  682,  2  Sup.  a.  Rep. 
408;"  Weeks  v.  Bridgman,  159  U.  S.  541, 
547,  40  L.  ed.  253,  255,  16  Sup.  a.  Rep. 
72,  74;  Louisville  Trust  Co.  v.  Comingor,  184 
U.  S.  18,  25,  46  L.  ed.  413,  416,  22  Sup.  a. 
Rep.  293,  296.  In  the  latter  case  we  said, 
^  among  other  things : 

J?  ♦"Jurisdiction  as  to  the  subject-matter  may 
be  limited  in  various  ways,  as  to  civil  and 
criminal  cases;  cases  at  common  law  or  in 
equity  or  in  admiralty;  probate  cases,  or 
eases  under  special  statutes;  to  particular 
classes  of  persons;  to  proceedings  in  partic- 
ular modes;  and  so  on.  In  many  cases  ju- 
risdiction may  depend  on  the  ascertainment 
of  facts  involving  the  merits;  and  in  that 
sense  the  court  exercises  jurisdiction  in  dis- 
posing of  the  preliminary  inquiry,  although 
the  result  may  be  that  it  finds  that  it  can- 
not go  farther.  And  where,  in  a  case  like 
that  before  us,  the  court  erroneously  retains 
jurisdiction  to  adjudicate  the  merits,  its  ac- 
tion can  be  corrected  on  review." 

And  see  United  States  v.  Shipp,  203  U. 
8.  673,51  L.  ed.  323,  27  Sup.  Ct.  Rep.  165, 
8  A.  &  £.  Ann.  Cas.  265. 

We  are  of  opinion  that  the  circuit  court 
was  right  in  denying  the  application  for 
the  writ  of  habeas  corpus,  and  that  its  final 
order  must  be  aflirmed. 

It  is  true  that  the  writ  was  granted  in  the 
case  of  Re  Heff,  197  U.  S.  488,  49  L.  ed. 
848,  25  Sup.  Ct.  Rep.  506,  but  the  explana- 


tion of  that  case,  given  in  the  case  of  Re 
Lincoln,  202  U.  S.  178,  50  L.  ed.  984,  26  Sup. 
Ct.  Rep.  602,  deprives  it  of  any  weight  here. 
Final  order  afiSrmed. 

"  (213  U.  S.  78) 

STATE  OP  MISSOURI,  Complainant, 

V. 

STATE  OF  KANSAa 
States  (§  12*)— "To  the  Riveb"— Bound- 

ABIE8. 

The  western  boundary  line  of  Missouri, 
extended  by  the  act  of  Congress  of  June  7, 
1836  (5  Stat,  at  L.  34,  chap.  86),  to  the 
Missouri  river,  remains  the  center  of  that 
stream,  even  if,  by  erosion,  the  result  may 
be  to  take  from  Missouri  territory  which 
lies  east  of  the  original  boundary,  defined 
as  a  meridian  line  running  due  north  from 
the  mouth  of  the  Kansas  river. 

[Bd.  Note.— For  other  casen,  see  States.  Cent 
Dig.  S  8:    Dec.  Dig.  8  12.*  —  *- 

For  other  definitions,  see  Words  and  Phrases 
voL  S,  p.  6991.] 

[No.  6,  Original.] 

Argued  and  submitted  February  23,  1909. 
Decided  March  22,  1909. 

ORIGINAL  BILL  in  equity  filed  by  the 
State  of  Missouri  against  the  State  of 
Kansas  to  establish  the  western  boundary 
of  the  former  state.  Decree  f'^r  the  de- 
fendant. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hunter  M.  Meriwether,  Henry 
M.  Beardsley,  and  Elliott  W.  Major  fo^^  com- 
plainant. 

Messrs.  Fred  S.  Jackson,  John  S-  Daw- 
ton,  and  0.  C.  Coleman  for  defendant 

*  Mr.  Justice  Holmes  delivered  the  opinion  * 
of  the  court: 

This  is  a  bill  to  establish  the  western 
boundary  of  the  state  of  Missouri  for  a 
short  distance  above  Kansas  City  in  that 
state.  The  object  of  Missouri  is  to  main- 
tain title  to  an  island  of  about  400  acres  in 
the  Missouri  river,  now  lying  close  to  Kan- 
sas City,  Missouri,  and  Kansas  City,  Kan- 
sas. The  state  of  Kansas  claims  the  same 
island  by  answer  and  what  it  terms  a  cross 
bill.  A  few  words  will  explain  the  issue 
between  the  parties.  When  Missouri  was 
admitted  to  the  Union  [3  Stat,  at  L.  545, 
chap.  22]  its  western  boundary  at  this  point 
was  a  meridian  running  due  north.  There 
was  land  between  a  part  of  this  line  and  the 
Missouri  river.  By  treaty  with  the  Indians  g 
and  act*of  Congress  on  the  petition  of  Mis-» 
souri,  that  state  was  granted  jurisdiction 
over  such  land,  and  its  boundary  was  ex- 
tended to  the  Missouri  river.  Since  that 
time  the  river  has  been  moving  eastward  by 
gradual  erosion,  and,  at  the  place  in  contro- 
versy, has  passed  to  the  east  of  the  original 
line.    The  land  in  question  lies  to  the  east 
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of  the  line,  and  the  daim  of  WMoari  is 
that,  whatever  the  change  in  the  river,  its 
Jurisdiction  remains  to  that  line. 

Missouri  fortifies  its  claim  hy  an  allegation 
that  the  line  at  the  place  in  controversy 
never  was  changed.  According  to  the  bill, 
the  line  as  surveyed  began  at  a  point  on  the 
left  bank  of  the  Missouri  river,  opposite 
the  mouth  of  the  Kansas  or  Kaw,  for  two 
miles  and  a  half  "practically  conformed  with 
the  left  bank  of  the  Missouri/'  and,  by  the 
shifting  of  the  stream,  was  in  the  river 
when  the  act  of  Congress  was  passed,  so 
that  there  was  no  land  to  be  added  there, 
and  the  original  boundary  remained.  Kan- 
sas denies  that  the  original  line  conformed 
to  the  left  bank  of  the  river,  and  says  that 
even  if  Missouri  is  right  with  regard  to  the 
facts,  the  result  of  the  change  was  to  make 
the  Missouri  river  the  boundary  between  the 
states  from  the  north  to  the  point  where 
the  Missouri  and  the  Kansas  meet. 

To  decide  the  case  it  is  necessary  to  con- 
strue the  laws  by  which  the  boundary  of 
Missouri  was  changed.  The  first  step  to 
that  end  was  a  memorial  of  the  general 
assembly  of  Missouri  to  Congress,  dated 
January  15,  1831.  The  sum  of  it  is  this: 
Many  inconveniences  have  arisen  from  the 
improvident  manner  in  which  parts  of  the 
boundaries  have  been  designated.  When  the 
state  government  was  formed,  the  whole 
country  on  the  west  and  north  was  a  wilder- 
ness and  its  geography  unwritten.  The  pre- 
cise position  of  that  part  of  the  line  pass- 
ing through  the  middle  of  the  mouth  of  the 
Kansas  river,  which  lies  north  of  the  Mis- 
souri, is  unknown,  but  it  is  believed  to  run 
almost  parallel  with  the  course  of  the 
stream,  so  as  to  leave  a  narrow  strip  of 
land,  varying  in  breadth  from  15  to  30 
CO  miles.  Great  calamities  are  to  be  feared 
?  from  the  Indians  on*the  frontier.  Therefore 
it  is  necessary  to  interpose,  "whenever  it 
is  possible,  some  visible  boundary  and  nat- 
ural barrier  between  the  Indians  and  the 
whites."  The  Missouri  river  will  afford  this 
barrier  "by  extending  the  north  boundary 
of  this  state  in  a  straight  line  westward, 
until  it  strikes  the  Missouri,  so  as  to  include 
within  this  state  the  small  district  of  coun- 
try between  that  line  and  the  river."  There 
is  more,  but  the  main  point  of  the  memo- 
rial is  to  secure  a  natural  barrier  between 
Indians  and  whites,  and,  in  addition,  easier 
access  to  "the  only  great  road  to  market." 
A  few  square  miles,  more  or  less,  of  sav- 
age territory,  were  of  no  accoimt,  but  the 
object  was  to  get  the  river  for  a  bound. 

There  was  a  report  to  the  Senate  on 
April  8,  1834,  which  adopted  the  foregoing 
reasons,  and  recommended  making  the  Mis- 
souri river  "the  western  boundary  to  the 
mouth  of  the  Kansas  river.''    Senate  Doe. 


No.  263,  28d  Cong.  Itt  Seas.  On  February 
12,  1836,  there  was  a  report  to  the  House 
of  Representatives  on  the  same  subject.  It 
referred  to  a  bill  that  had  been  reported, 
authorizing  the  President  to  run  the  bound- 
ary line,  and  mentioned  that  the  bill  had 
been  amended  by  directing  the  line  to  be 
run  from  the  mouth  of  the  Kansas  river  up 
the  Missouri  river,  etc.  It  stated  that  the 
Indian  title  to  the  lands  in  question  might 
be  extinguished  and  ought  to  be,  because 
those  lands  ought  to  form  part  of  the  state 
of  Missouri.  As  a  reason  it  mentioned  that, 
when  Missouri  was  admitted  into  the  Union, 
it  was  expected  that  other  states  would  be 
formed  on  the  west,  in  which  case  the  use 
of  the  l^Iissouri  would  have  been  equally 
convenient,  whether  it  was  the  border  line 
or  not;  since  then,  however,  the  Indians  had 
been  located  on  the  frontier,  thus  hampering 
access  to  the  river.  As  a  final  argument  it 
added  that  to  make  the  river  the  boundary 
would  be  for  the  advantage  of  both  the  In- 
dians and  the  whites.  In  conclusion,  'to 
carry  into  effect  the  ultimate  object  of  the 
resolution,'  it  reported  "A  Bill  to  Extend  the 
Western  Boundary  of  the  State  of  Missouri 
to  the  Missouri  River."  H.  R.  No.  379,  24th 
Cong.  1st.  Sees.  This  bill  was  passed,  uidj 
became  the  act  of  Congressmen  which  this* 
controversy  turns.  It  provides  that  "when 
the  Indian  title  to  all  the  lands  lying  be- 
tween the  state  of  Missouri  and  the  Mis- 
souri river  shall  be  extinguished,  the  juris- 
diction over  said  lands  shall  be  hereby  ceded 
to  the  state  of  Missouri,  and  the  western 
boundary  of  said  state  shall  be  then  extend- 
ed to  the  Missouri  river."  These  are  the 
only  material  words.  Act  of  June  7,  1836, 
chap.  86.    5  Stat,  at  L.  34. 

In  anticipation  of  the  action  of  Congress 
the  Constitution  of  Missouri  was  amended 
as  follows:  "That  the  boundary  of  the 
state  be  so  altered  and  extended  as  to  in- 
clude all  that  tract  of  land  lying  on  the 
north  side  of  the  Missouri  river,  and  west 
of  the  present  boundary  of  this  state,  so 
that  the  same  shall  be  bounded  on  the 
south  by  the  middle  of  the  main  channel  of 
the  Missouri  river,  and  on  the  north  by 
the  present  northern  boundary  line  of  the 
state,  as  established  by  the  Constitution, 
when  the  same  is  continued  in  a  right  line  to 
the  west,  or  to  include  so  much  of  said 
tract  of  land  as  Congress  may  assent.** 
Amendment  ratified  at  the  session  of  1834- 
35,  art.  2,  §  4.  Mo.  Rev.  Stat.  1856,  p.  91. 
Then,  on  December  16,  1836,  the  state  as- 
sented to  the  act  of  Congress  by  "An  Act 
to  Express  the  Assent  of  the  State  of  Mis- 
souri to  the  Extension  of  the  Western 
Boundary  Line  of  the  State.*  Laws  1st 
Sess.  9th  Gen.  Assem.  p.  28;  and,  on  Jan- 
uary 17,  1837,  a  copy  was  transmitted  to 
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OmgreBs  by  tlie  Freaident.  Meantime,  on 
September  17,  1836  [7  Stat  at  L.  011], 
a  treaty  was  made  with  the  Indiana,  in 
which  they  expressed  their  belief  in  the  ad- 
vantage of  a  natural  boundary  between 
them  and  the  whites,  and  released  their 
claims.  Indian  affairs.  Laws  and  Treaties. 
Compiled  by  Eappler,  1904,  p.  468.  On 
March  28, 1837,  the  President,  by  proclama- 
tion, declared  that  the  Indian  title  to  lands 
had  been  extinguished,  in  pursuance  of  the 
condition  in  the  act  of  Congress,  and  the 
act  went  into  full  effect.  6  Stat«  at  L. 
802.    Appx.  No.  1. 

Whatever  might  be  the  interpretation  of 
the  act,  taken  by  itself  and  applied  between 
two  long-settled  communities,  we  think  that 
the  circumstances  and  the  history  of  the 
M  steps  that  led  to  it  show  that  the  object 
•  throughout  was  that  expressed  •by  the  me- 
morial; as  we  have  said,  not  to  gain  some 
square  miles  of  wilderness,  but  to  substi- 
tute the  Missouri  river  for  an  ideal  line  as 
the  western  boundary  of  the  state,  so  far 
as  possible;  that  is,  from  the  northern 
boimdary  to  the  mouth  of  the  Kaw.  That 
this  was  understood  by  Miasouri  to  be  the 
effect  of  the  act  is  shown  by  a  succession  of 
statutes  declaring  the  boundaries  of  the  riv- 
er counties  in  this  part.  They  all  adopted 
the  middle  of  the  main  channel  of  the  riv- 
er; b^gioning  with  the  act  that  organised 
the  eounty  of  Platte,  approved  December  81, 
1888,  Mo.  Laws,  1838,  pp.  23-26,  and  gokig 


on  throngh  the  Revised  Statutea  of  1866,  p. 
469,  §  12  (Clay),  p.  466,  9  83  (Platte),  p. 
478,  9  06  (Jackaon),  etc,  to  2  Rev.  Stat. 
1879,  chap.  94,  99  5177,  5198,  and  5237.  The 
construction  is  contemporaneous  and  long- 
continued,  and  we  regard  it  as  dear.  It  is 
confirmed  by  the  caaes  of  Oooley  v.  Golden, 
62  Mo.  App.  229,  and  St.  Joseph  &  G.  I.  R. 
Co.  V.  Devereux,  41  Fed.  14,  both  of  which 
cases  notice  that  the  act  extended  the  bound- 
ary to  the  river,  and  not  merely  to  the 
bank. 

It  follows  upon  our  interpretation  that  it 
is  unnecessary  to  consider  the  evidence  as 
to  precisely  where  the  line,  as  surveyed,  ran 
from  opposite  the  mouth  of  the  Kansas  or 
Raw.  If  the  understanding  both  of  the 
United  States  and  the  state  had  not  been 
a  wholesale  adoption  of  the  river  as  a  bound- 
ary, without  any  niceties,  still,  as  the  ces- 
sion "to  the  river"  extended  to  the  center 
of  the  stream,  it  might  be  argued  that,  even 
on  Missouri's  evidence,  there  probably  was  a 
strip  ceded  at  the  place  in  dispute.  But, 
from  the  view  that  we  take,  such  refine- 
menta  are  out  of  place.  The  act  haa  to  be 
read  with  reference  to  extrinaio  facta,  be- 
cause it  fixes  no  limits  except  by  implica- 
tion. We  are  of  opinion  that  the  limit  im- 
plied is  a  point  in  the  middle  of  the  Mia- 
souri  opposite  the  middle  of  the  mouth  of 
the  Kaw. 

Decree  for  the  defendant. 
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(218  U.  &  257)  _ 

MOLYNEAUX    L.    TURNER, 
Plff.  in  Err., 
▼. 
AMERICAN  SECURiry  &  TRUST  COM- 
PANY, the  Chfldren'i  Hospital,  and  the 
Garfield  Memorial  Hospital. 

Evidence  (§  474*)— Nonexpert  Opinion 
AS  TO  Sanity. 

1.  A  lay  witness  who  has  had  an  ade- 
quate opportunity  to  observe  the  speech  and 
other  conduct  of  a  person  whose  soundness 
or  unsoundness  of  mind  is  in  issue  may,  in 
addition  to  relating  the  significant  in- 
stances of  speech  and  conduct,  testify  to 
his  opinion  as  to  mental  capacity,  formed 
%t  the  time  from  such  observation. 

[Ed.    Note.— Fop    other    cases,    see    Evidence, 
Cent  Dig.  §  2198;    Dec.  Dig.  9  474.*] 
Appeal  and  Ebbor  (§  971*)— Review  of 

DiSOBETIONABT     MaTTEBS  --  QUALIFICA- 
TION OF  NONEXPEBT  WITNESS. 

2.  The  discretion  of  the  trial  judge  In 
determining  whether  a  given  nonexpert 
witness  has  the  qualifications  which  will 
permit  him,  to  the  profit  of  the  jury,  to 
state  his  opinion  upon  an  issue  of  mental 
capacity,  should  not  be  reviewed  on  appeal 
tmiess  the  decision  is  clearly  erroneous, 

[Ed.   Note.— For  other  cases,   see  Appeal  and 
Error,  Cent.  Dig.  8  «852;    Dec.  Dig.  S  971.*] 
Wills  (8  53*)— Testamentary  Capacity— 

BVIDBNCB— REOOBD    OF    DiVOBCE    SUIT— 

Relevancy  on  Issue  of  Mental  Ca- 
pacity. 

3.  The  record  in  a  suit  for  divorce 
brought  by  the  testator,  in  which  he  alleged 
as  a  cause  for  divorce  that  his  wife  was 
incapable  of  a  valid  marriage  on  account  of 
a  physical  malformation,  which  the  physi- 
cians appointed  by  the  court  reported,  after 
examination,  did  not  exist,  is  not  admis- 
sible on  the  issue  of  the  testamentary  ca 
pacity  of  the  testator  some  thirty  years 
afterwards,  being  too  remote  in  point  of 
time,  and  leading  to  the  collateral  inquiry 
whether  the  statement  was  actually  false, 
and,  if  so,  whether  the  result  of  a  delusion, 
or  of  malice  or  falsehood. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  I  laO;    Dec.  Dig.  8  63.*] 

Wills  (8  53*)— Testamentary  Capacity— 
BviDENOB— Explanation  ob  Rebuttal. 

4.  A  written  agreement  between  testa- 
tor and  his  wife,  in  which  the  latter  re- 
linquished all  claim  to  her  husband's  prop- 
erty and  all  right  to  dower  or  alimony, 
and  which  concluded  by  stating  that  it  was 
intended  to  restore  to  the  parties  the  same 
contractual  and  property  rights  as  they  pos- 
sessed before  marriage,  is  admissible  in 
evidence  to  explain  the  testator's  untrue 
statements  that  he  was  a  widower  and  had 
been  divorced,  which  had  been  admitted  in 
eridence  as  proof  of  his  mental  unsound- 
ness. 

[Ed.   Note.— For  other  cases,  see  Wills,   Dec. 
Dig.  8  63.*] 
Wills  (8  53*)— Tbstamentaby  Capacity— 

BviDSNCB— Motive. 

6.  The  motive  of  a  wife  in  signing  an 
agreement  with  her  husband,  and  in  join- 
ing with  him  in  a  deed,  is  immaterial, 
where  such  agreement  and  deed  were  only 
admitted  in  evidence  on  the  issue  of  the 
husband's  testamentary  capacity,  to  explain 
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his  untrue  statements  in  evidence  that  he 
was  a  widower  and  had  been  divorced  from 
his  wife. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dee. 
Dig.  8  63.*] 
Appeal  and  Ebbob  (8   1053*)  —  Ebbobs 

Cubed  Below— Admitting  Evidence. 

6.  Error  in  permitting  an  impropjer  use 
of  a  letter  on  the  cross-examination  of 
the  addressee  is  cured  by  instructing  the 
jury  that  such  letter  is  not  to  be  taken 
as  evidence  of  the  truth  of  any  of  its  state- 
ments, or  even  allowed  to  be  used  for  th« 
purpose  of  cross-examination. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  88  4180-41^; 
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Argued  March  9,  10,  1900. 
ff,  1909. 


Decided  April 


APPEAL  from  and  IN  ERROR  to  the 
Court  of  Appeals  of  the  District  of 
Columbia  to  review  a  decree  which  affirmed 
a  decree  of  the  Supreme  Court  of  the  Dis- 
trict, admitting  a  will  and  certain  cod- 
icils to  probate.    Affirmed. 

See  same  case  below,  29  App.  D.  C.  460. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  F.  Carusl  and  J.  J. 
Darlington  for  appellant  and  plaintiif  in 
error. 

Messrs.  Stanton  O.  Peelle  and  William 
F.  Mattingly  for  appellees  and  defendants 
in  error. 


*  Mr.  Justice  Moody  delivered  the  opinion? 
of  the  court: 

In  this  case  we  are  asked  to  review,  on 
appeal  and  writ  of  error,  a  judgment  of  tha 
court  of  appeals  of  the  District  of  Colum- 
bia, affirming  a  decree  of  the  supreme  court 
of  the  District,  sitting  as  a  probate  court, 
which   admitted   to   probate  certain  paper  ^ 
writings  purporting  to  be  the  will  and  codi-g 
cils  thereto  •of  Henry  B.  Woodbury.     The* 
decree  was  based  upon  the  findings  of  a 
jury  upon  two  issues  submitted  to  it,  name- 
ly: 

"(1.)  At  the  time  of  the  execution  of 
the  said  several  paper  writings  propounded 
for  probate  as  the  last  will  and  testament 
of  Henry  E.  Woodbury,  deceased,  was  the 
said  Henry  E.  Woodbury  of  sound  and  dis- 
posing mind  and  capable  of  making  a  valid 
deed  or  contract  Y 

**(2.)  Was  execution  of  said  paper  writ- 
ings procured  by  the  fraud  or  undue  influ- 
ence of  Sallie  Woodbury,  Mena  Stevens,  or 
either  of  them,  or  any  other  person  or  per- 
sons !" 

The  jury  found  that  the  testator  was  of 
sound  mind  and  that  he  was  not  unduly  in- 
fluenced. The  questions  brought  here  arose 
upon  the  trial  of  those  issues  and  are  stated 
in  the  bill  of  exceptions  duly  allowed.  There 
are   nineteen   assignments   of   error,  relat- 


•For  other  oases  see  same  topie  A  8  numbbb  In  Deo.  ft  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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ing  to  the  admiBsion  or  exclusion  of  evi- 
denoe,  and  to  the  instructions  or  refusal 
of  instructions  to  the  jurj.  There  was  con- 
flicting evidence  upon  the  issues.  As  no 
question  of  the  sufiiciency  of  the  eyidence 
of  either  party  is  properly  here,  a  brief 
preliminary  statement  of  facts  is  sufficient, 
and  any  other  facts  which  may  be  needed 
to  explain  the  questions  of  law  will  be 
stated  in  connection  with  the  disposition  of 
those  questions. 

According  to  the  practice  in  the  District 
in  a  contest  of  this  kind,  those  propounding 
the  instrument  for  probate  are  called  cave- 
atees  and  those  opposing  its  probate  cavea- 
tors. 

The  testator,  Henry  E.  Woodbury,  died 
January  15,  1905,  seventy-nine  years  of 
age.  The  will  was  executed  April  11,  1902, 
and  five  codicils  were  executed  at  different 
times  from  January  5,  1903,  to  December 
20,  1904.  With  slight  exceptions,  the  will 
and  codicils  devise  and  bequeath  the  real 
and  personal  property  to  charities.  The 
testator  had  been  a  physician  until  1881, 
when  an  injury  compelled  him  to  cease  the 
practice  of  his  profession.  He  was  child- 
less. He  had  married  in  1870,  and  in  less 
than  two  years  had  parted  from  his  wife, 
and  thereafter  they  lived  separately,  though 
without  being  divorced.  A  sister,  Sallie 
^Woodbury,  lived  with  him  until  her  death, 
9  in  December,  1902.  After  the  death  of  the 
•  sister,  Mena  M.  Stevens  became  *his  house- 
keeper and  nurse.  A  nephew,  Molyneaux 
L.  Turner,  was  his  heir  and  next  of  kin. 
His  wife  survived  the  testator,  and,  with 
the  nephew,  filed  a  caveat  against  the  pro- 
bate of  the  paper  writings  purporting  to  be 
a  will  and  codicils. 

1.  The  first  eleven  assignments  of  error 
relate  to  the  admission  or  exclusion  by  the 
trial  court  of  the  testimony  of  lay  wit- 
nesses as  to  their  opinion  for  or  against  the 
mental  capacity  of  the  testator.  In  the 
view  we  take  of  these  assignments  of  error 
they  may  be  considered  together,  and  with- 
out any  statement  as  to  the  testimony  of 
the  several  witnesses. 

The  rule  governing  the  admission  of  tes- 
timony of  this  character  which  has  been 
prescribed  by  this  court  for  the  courts  of 
the  United  States  is  easy  of  statement  and 
administration.  Where  the  issue  is  whether 
a  person  is  of  sound  or  unsound  mind,  a  lay 
witness  who  has  had  an  adequate  opportuni- 
ty to  observe  the  speech  and  other  conduct 
of  that  person  may,  in  addition  to  relating 
the  significant  instances  of  speech  and  con- 
duct, testify  to  the  opinion  on  the  mental 
capacity  formed  at  the  time  from  such 
observation.  Charter  Oak  L.  Ins.  Co.  v. 
Bodel,  95  U.  S.  232,  24  L.  ed.  433;  Con- 
necticut Mut.  L.  Ins.  Co.  ▼.  Lathrop^  111 


U.  S.  612,  28  L.  ed.  536,  4  Sup.  Ct.  Bep. 
533;  Queenan  v.  Oklahoma,  190  U.  S.  548, 
47  L.  ed.  1175,  23  Sup.  Ct.  Rep.  762.  In 
no  other  way  than  this  can  the  full  knowl- 
edge of  an  unprofessional  witness  with  re- 
gard to  the  issue  be  placed  before  the 
jury,  because  ordinarily  it  is  impossible 
for  such  a  witness  to  give  an  adequate  de- 
scription of  all  the  appearances  which  to  him 
have  indicated  sanity  or  insanity.  Such 
testimony  has  been  well  described  as  a  com- 
pendious mode  of  ascertaining  the  result  of 
the  actual  observations  of  witnesses.  Or- 
dinarily, and  perhaps  necessarily,  the  wit- 
ness, in  testifying  to  his  opportunities  for 
observation  and  his  actual  observation,  re- 
lates more  or  less  fully  the  instances  of  hia 
conversation  or  dealings  with  the  person 
whose  mental  capacity  is  under  considera- 
tion, and  it  is,  of  course,  competent,  either 
upon  direct  or  cross-examination,  to  elicit 
those  instances  in  detail. 

The  order  of  the  evidence  must  be  left  to^ 
the  discretion  of  the  trial  judge;  but,  wheno 
sufficient  appears  to  convince  the*trial  judge? 
that  the  witness  has  had  an  opportimity 
for   adequate   observation   of   the   person'a 
mental  capacity,  and  has  actually  observed 
it,  then  the  judge  may  permit  him  to  testi- 
fy to  his  opinion.     This   was  the   course 
pursued  by  the  trial   judge  in  this  case. 
With  respect  to  each  witness  whose  testi- 
mony as  to  opinion  was  admitted  or  exclud- 
ed, the  judge  exercised  his  discretion  upon 
the  qualifying  testimony. 

We  are  asked  to  review  that  discretion* 
and  to  say  that,  in  the  case  of  the  eleven 
witnesses  before  ut,  it  was  improperly  ex- 
ercised. We  have  no  hesitation  in  declining 
to  do  this.  No  general  rule  can  well  be 
framed  which  will  govern  all  cases,  and  an 
attempt  to  do  that  would  multiply  excep- 
tions and  new  trials.  The  responsibility  for 
the  exercise  of  the  judicial  power  of  de- 
termining whether  a  given  witness  has  the 
qualifications  which  will  permit  him,  to 
the  profit  of  the  jury,  to  state  his  opinion 
upon  an  issue  of  this  kind,  may  best  be  left 
with  the  judge  presiding  at  the  trial,  who 
has  a  comprehensive  view  of  the  issue  and 
of  all  of  the  evidence,  and  the  witness  him- 
self before  his  face. 

This  is  not  to  say  that,  in  a  very  dear 
case,  an  appellate  court  ought  not  to  re- 
view the  discretion  of  the  trial  judge.  For 
instance,  if  it  should  appear  that  the  wit- 
ness had  never  spoken  to  the  testator  or 
seen  any  significant  act,  but  merely  ob- 
served him  driving  from  day  to  day  through 
the  streets,  and  the  opinion  of  such  a  wit- 
ness as  to  sanity  had  been  received,  it 
would  be  the  duty  of  the  appellate  court  to 
correct  the  error.  On  the  other  hand,  if 
the   witness   for   years   had   been   in   con- 
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ttant  oommimieatioii  with  the  testator,  had 
frequently  conTeraed  with  him  and  observed 
his  conduct  from  day  to  day,  the  exclusion 
of  the  opinion  of  the  witness  ought  to 
be  corrected  by  the  appellate  court.  These 
are  instances  of  a  plain  abuse  of  judicial 
discretion. 

The  true  rule  of  action  for  an  appellate 
court  is  stated  in  Wheeler  t.  United  States, 
159  U.  S.  523,  40  L.  ed.  244,  16  Sup.  Ct. 
Rep.  93.  In  that  case  this  court  was  con- 
sidering the  admissibility,  upon  the  trial 
Sof  an  indictment  for  murder,  of  the  testi- 
S^mony  of  a  boy  five  and  a*half  years  old 
at  the  time  of  the  trial.  The  eourty  speak- 
ing by  Mr.  Justice  Brewer,  said  (p.  524): 
"The  decision  of  this  question  rests  pri- 
marily with  the  trial  Judge,  who  sees  the 
proposed  witness,  notices  his  manner,  his 
Apparent  possession  or  lade  of  intelligence, 
«nd  may  resort  to  any  examination  which 
will  tend  to  disclose  his  capacity  and  Intel- 
ligenee  as  well  as  his  imderstanding  of  the 
obligations  of  an  oath.  As  many  of  these 
matters  cannot  be  photographed  into  the 
record,  the  decision  of  the  trial  judge  will 
not  be  disturbed  on  review  unless,  from 
that  wliieh  is  preserved,  it  is  dear  that  it 
was  erroneous.* 

Though  the  question  of  competency  in 
that  ease  differed  materially  from  the  ques- 
tions of  competency  in  this  case,  the  spirit 
whidi  underlies  the  statement  of  the  court 
there  «iight  to  govern  here. 

We  have  examined  these  eleven  assign- 
ments of  error  and  brought  them  to  the 
test  of  the  foregoing  principles.  We  find 
that  no  admissions  or  exdusions  of  testi- 
mony were  clearly  erroneous,  and  according- 
ly all  the  assignments  are  overruled. 

2.  The  caveators,  on  the  issue  of  unsound- 
ness of  mind  of  the  testator  in  1902  and  the 
following  years,  offered  in  evidence  the  rec- 
ord in  a  suit  for  divorce  brought  by  the 
testator  in  1872,  and  more  espedally  that 
part  of  the  record  wherein  he  alleged,  as  a 
cause  for  divorce,  that  his  wife  was  in- 
capable of  a  valid  marriage  on  account  of  a 
physical  malformation.  The  pbysidans  ap- 
pointed by  the  court  reported,  after  an  ex- 
amination of  the  vrife,  that  the  condition  al- 
leged did  not  exist.  The  offer  of  this  evi- 
dence was  accompanied  by  the  contention 
that  it  showed  a  delusion  on  the  part  of 
the  testator.  The  evidence  was  excluded, 
and  we  think  rightly,  either  upon  the  grotmd 
that  it  was  too  remote  in  point  of  time,  or 
that  it  would  lead  to  a  collateral  inquiry 
whether  the  statement  was  actiially  false, 
and,  if  so,  whether  it  was  the  result  of  a 
delusion,  or  of  malice  or  falsehood. 
^  8.  The  caveators  had  introduced  evidence 
othat  the  testator  had  spoken  of  himself  as 
•  a  widower  and  as  having  been  divorced«from 


his  wife,  both  of  which  statements  were  un- 
true. Obviously,  the  testimony  that  these 
statements  had  been  made  by  the  testator 
could  only  have  been  admitted  as  proof  of 
mental  unsoundness.  To  meet  this  testi- 
mony and  the  inference  which  might  bo 
drawn  from  it,  the  judge  admitted  in  evi- 
dence a  written  agreement  made  in  1887 
by  the  testator  with  his  wife.  The  ma- 
terial parts  of  the  agreement  follow: 

"Witnesseth:  That,  whereas  the  said 
Anna  L.  Woodbury  is  seised  and  possessed 
of  certain  lands  and  real  estate  in  her  own 
right  in  the  dty  of  Washington,  Distriet 
of  Columbia,  wad  Cambridge,  Massachu- 
setts; and  whereas  the  said  Anna  L.  Wood- 
bury desires  to  be  able  to  sell,  dispose  of, 
and  convey  the  same  as  she  could  were  she 
a  femme  sole;  and  whereas  she  is  unable 
to  do  so  unless  by  and  with  the  consent 
and  agreement  of  her  said  husband  afore- 
said, Henry  K  Woodbury: 

''Now,  therefore,  it  is  agreed  by  these 
presents  that  the  said  Henry  E.  Woodbury 
will  permit  the  said  Anna  L.  Woodbury  to 
sell,  dispose  of,  and  convey  any  and  all  of 
her  real  estate  as  at  any  time  she  may  de- 
sire to  do;  and,  in  consideration  of  this  re- 
linquishment of  all  right,  title,  interest, 
and  daim  of  him,  the  said  Henry  E.  Wdod- 
bury,  in  and  to  the  property  and  lands 
of  the  said  Anna  L.  Woodbury,  the  said 
Anna  L.  Woodbury  hereby  covenants  and 
agrees  for  herself,  her  heirs  and  assigns, 
to  relinquish  all  and  every  right,  title,  in- 
terest, and  daim  that  she  (or  they  through 
her)  may  have  to  any  and  to  all  of  the  prop- 
erty, personal  or  real,  that  the  said  Henry 
E.  Woodbury  possesses  now  or  may  here- 
after acquire,  together  with  her  right  of 
dower  in  any  estate  the  said  Henry  E. 
Woodbury  may  leave  in  case  of  his  demise. 
And  she,  the  said  Anna  L.  Woodbury,  fur- 
ther covenants  and  agrees  with  the  said 
Henry  E.  Woodbury,  that  under  no  drenm- 
stanoes  will  the  said  Anna  L.  Woodbury 
ask  for,  demand,  or  daim  from  him  alimony 
or  a  support  for  any  time  past,  present,  or 
to  come. 

*^  short,  this  covenant  and  agreement 
is  intended  to  restore  to  each  of  the  afore- 
said parties— Anna  L.  Woodbury  and  Hen- 
ry E.  Woodbury— the  same  right  to  con- 3 
tract,  to  use  or  to  dispose  *of  their  respee-? 
tive  properties,  lands  and  estates,— pers(»- 
al  and  real, — as  they  possessed  before  they 
were  married.* 

Counsel  for  the  careatees  offered  this  to 
explain  the  statements  of  the  testator,  and 
urged  its  admission  in  connection  with  the 
fact  of  separation.  The  caveators'  counsel 
objected  to  it,  because  it  showed  neither 
a  divorce  nor  that  the  testator  was  a  wid- 
ower.    The  judge  then  said:    '"I  think  it 
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may  be  oompeteiit  to  explain  the  situation 
him,  and  I  will  admit  it."  The  judge  fur- 
ther said:  ''Inasmuch  as  you  have  two 
oontradictory  statements  from  him,  I  think 
this  may  come  in  in  response  to  that."  Coun- 
sel for  the  caveatees,  in  the  course  of  the 
discussion,  said:  ''We  have  a  right  to  show 
the  relations  existing  between  Dr.  Wood- 
bury and  members  of  his  family;"  but  the 
court  did  not  assent  to  this  proposition,  and 
made  no  response  to  it. 

We  think  it  is  clear  that  this  agreement 
was  admitted  solely  for  the  purpose  of 
explaining  the  testator's  statement  about 
his  divorce  and  widowerhood.  If  the  cave- 
ators wished  to  limit  its  use  any  iurther 
than  it  was  limited  by  the  judge  in  the 
ruling  admitting  it,  an  instruction  to  the 
jury  should  have  been  asked.  We  think  it 
is  competent  for  the  purpose  for  which  it 
was  offered  and  admitted,  and  that  its 
weight  was  for  the  jury.  In  it  the  wite 
relinquished  all  claim  to  her  husband's  prop- 
erty, real  or  personal,  and  all  right  to  dower 
or  of  alimony,  or  of  other  support,  and  con- 
cluded by  saying:  "This  covenant  and 
agreement  is  intended  to  restore  to  each 
of  the  aforesaid  parties — ^Anna  L.  Wood- 
bury and  Henry  E.  Woodbury — ^the  same 
right  to  contract,  to  use  or  to  dispose  of 
their  respective  properties,  lands  and  es- 
tates,—personal  and  real,— as  they  pos- 
sessed before  they  were  married."  Though 
the  weight  of  this  evidence  might  have  been 
slight,  we  think  the  evidence  was  compe- 
tent. 

4.  The  caveators,  for  the  purpose  of  ex- 
plaining the  signature  by  the  wife  to  the 
agreement  of  1887,  then  offered  to  prove 
by  her  deposition  that  she  had  been  advised 
by  physicians,  now  dead,  to  sign  any  paper 
^that  the  testator  wished  her  to  sign,  and 
othat  it  was  the  mania  of  the  testator  to 
•  be  rid  of  her  and*her  property,  and  that  the 
testator  had  said  to  them  that  he  would  die 
if  he  could  not  get  rid  of  both.  This  tes- 
timony was  excluded,  and  we  think  rightly. 
The  motive  of  the  wife  in  signing  the  agree- 
ment of  1887  was  entirely  immaterial.  She 
did  sign  it,  and  it  was  admitted  solely  for 
the  purpose  of  explaining  the  testator's 
statement  that  he  was  a  widower  and  had 
been  divorced. 

6.  The  facts  upon  which  the  next  assign- 
ment of  error  is  based  are  very  obscure. 
Mena  M.  Stevens,  the  nurse,  was  called  as 
a  witness  by  the  caveatees.  Upon  cross- 
examination,  she  testified  that  in  1903  and 
1904  she  had  received  from  the  testator 
gifts  of  certain  stock  and  a  deed  to  certain 
lands,  whose  rental  value  was  $21.00  per 
month.  The  deed  was  delivered  to  a  person 
to  keep  for  the  nurse  until  the  testator's 
death.     This  deed  was  offered  in  evidence 


by  the  caveators.  It  was  dated  September 
12,  1904.  The  testator  described  himself 
in  this  deed  as  a  widower.  Thereupon 
caveatees  put  in  evidence,  without  objee* 
tion,  a  deed  from  Henry  E.  Woodbury  and 
Anna  L.  Woodbury,  his  wife,  to  the  Ameri- 
can Security  &  Trust  Company,  dated  No- 
vember 18,  1903.  Whether  this  deed  in- 
cluded the  same  land  conveyed  to  Stevens 
we  are  unable  to  tell  from  the  descriptions, 
but  we  assume  it  did  not.  The  purpose  for 
which  the  deed  was  offered  does  not  ap- 
pear. As  it  was  admitted  just  prior  to  the 
admission  of  the  agreement  of  1887,  and 
subsequent  to  the  admission  of  the  deed 
to  Stevens,  in  which  the  testator  called  him- 
self a  widower,  we  may  fairly  assume  that, 
like  the  agreement  of  1887,  it  was  offered 
to  explain  the  use  of  the  word  "widower." 
There  is  nothing  in  the  bill  of  exceptions 
to  show  that  it  was  used  for  any  other 
purpose,  and  we  treat  it  as  limited  to  that 
purpose. 

The  caveators  offered,  by  the  deposition 
of  the  wife,  to  prove  the  same  explanation 
of  this  deed  as  was  offered  for  the  agree- 
ment of  1887,  but  the  evidence  was  exclud- 
ed. We  think  that  the  caveators  have  not 
shown  that  the  excluded  evidence  was  com- 
petent, and  we  therefore  overrule  this  as- 
signment of  error. 

It  should  be  said  generally  of  this  and  theo 
preceding*assignment  of  error  that  there  is? 
nothing  to  show  that  the  instruments  were 
received  or  used  as  evidence  that  the  wife 
regarded  the  testator  as  of  sound  nund  and 
capable  of  transacting  business.  There  was^ 
therefore,  no  occasion  to  offer  evidence  to 
explain  the  act  and  destroy  the  effect  of 
the  admission.  The  whole  argument  for 
the  admissibility  of  the  explanatory  evi- 
dence is  based  upon  the  theory  that  the  in- 
struments were  offered  to  show  the  wife's 
belief  as  to  his  mental  condition, — a  theory 
which  finds  no  support  in  the  bill  of  ex- 
ceptions. If  the  instruments  had  been  ad- 
mitted and  used  for  that  purpose  a  different 
question  would  be  presented. 

6.  Turner  was  called  as  a  witness  in  his 
own  behalf.  On  cross-examination  he  was 
asked  if  he  had  made  certain  insulting  re- 
marks to  his  aunt,  Sallie  Woodbury.  He 
replied  that  he  had  not.  He  was  then 
shown  a  paper  and  asked  if  it  was  in  his 
aunt's  handwriting,  and  replied  that  it  was, 
and  was  a  letter  addressed  to  William  H. 
Turner.  He  was  then  asked,  over  the  objee- 
tion  and  under  the  exception  of  the  cavea- 
tors, whether  the  letter  did  not  assert  that 
the  witness  had  made  the  insulting  state- 
ments. The  cross-examining  counsel  was 
then  permitted  to  read  the  letter  for  the 
purpose  of  examining  the  witness  upon  the 
statements  contained  in  it.    This  was  done 
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over  objection  and  under  exception.  The 
letter  stated  that  the  witness  had  made  the 
insulting  remarks  which  he  had  denied  mak- 
ing. The  cross-examining  counsel  proceed- 
ed: "Now,  do  you  mean  that  that  statement 
by  her  is  untrue?"  Answer:  "I  do  not  re- 
member making  any  such  statement;  I  am 
not  in  the  habit  of  using  any  such  lan- 
guage." 

It  is  too  clear  for  discussion  that  the  use 
permitted  to  be  made  of  this  letter  was  er- 
roneous, and  if  the  matter  had  stopped 
there  we  should  be  compelled  to  grant  a 
new  trial.  The  presiding  judge,  however, 
instructed  the  jury  in  behalf  of  the  cayea- 
tors,  and,  it  would  seem,  at  their  request, 
as  follows: 

"While  the  caveator  was  allowed  by  the 
court  to  be  cross-examined  as  to  the  state- 
ments contained  in  an  undated  letter,  pur- 
sporting  to  have  been  written  by  his  aunt, 
?Sallie  Woodbury,  •addressed  to  William  F. 
Turner,  the  jury  are  instructed  that  neither 
the  said  letter  nor  the  use  thereof  so  al- 
lowed by  the  court  to  be  made  upon  the 
cross-examination  of  the  caveator  is  to  be 
taken  as  evidence  of  the  truth  of  any  of 
the  said  statements  in  said  letter  contained 
or  allowed  to  be  used  for  the  purpose  of 
cross-examination  as  aforesaid." 

The  general  rule  is  that  the  admission 
of  inoompetent  evidence  is  not  reversible 
error  if  it  subsequently  is  distinctly  with- 
drawn from  the  consideration  of  the  jury. 
Pennsylvania  Co.  v.  Roy,  102  U.  S.  461,  468, 
26  L.  ed.  141,  144;  Hopt  v.  Utah,  120  U.  S. 
430,  438,  30  L.  ed.  708,  711,  7  Sup.  Gt.  Rep. 
614.  There  are  cases  which  emphasize  the 
necessity  of  clearly  and  unmistakably  with- 
drawing the  evidence  from  the  considera- 
tion of  the  jury.  Washington  Gaslight  Go. 
▼.  Lansden,  172  U.  S.  636,  664,  43  L.  ed. 
644,  661,  19  Sup.  Ct.  Rep.  296;  Throck- 
morton V.  Holt,  180  U.  S.  662,  667,  46  L.  ed. 
663,  671,  21  Sup.  Gt.  Rep.  474.  But  we 
are  satisfied  that  this  was  done  in  this  case, 
and  that  the  instruction  cured  the  error. 
It  directed  that  the  letter  should  not  be 
taken  as  evidence  of  the  truth  of  any  of 
its  statements  or  even  allowed  to  be  used 
for  the  purpose  of  cross-examination. 

7.  The  remaining  assignments  of  error 
relate  to  two  instructions  given  to  the  jury 
and  the  refusal  of  an  instruction  requested 
by  the  caveators.  None  of  the  questions 
raised  here  touches  upon  any  vital  part  of 
the  case,  and,  while  not  waived,  they  were 
not  much  insisted  upon  in  argument.  An 
examination  of  the  charge  satisfies  us  that 
it  contained  all  that  the  caveators  were  en- 
titled to,  and  that  it  was  correct,  full,  and 
adequate  to  present  the  issues  to  the  jury. 
We  will  not  prolong  this  opinion  beyond 


what  was  said  in  the  court  below  on  this 
subject,  which  we  approve. 
Judgment  afiirmed. 

Mr.  Justice  Harlan  did  not  take  part 
in  the  decision  of  this 


(213  U.  S.  268) 

MARIA     GUISEPPA     RAFFAELA    MAI- 
ORANO,  Plff.  in  Err., 

V. 

BALTIMORE  ft  OHIO  RAILROAD  COM- 
PANY. 

CouBTB  (§  866*)— United  States  Couets— 
State  Laws  as  Rules  or  Decision— 
Statutobt  Constbuction. 

1.  The  construction  by  the  highest  state 
court  of  a  statute  of  that  state  creating  a 
right  of  action  for  death  in  favor  of  the 
surviving  relatives  of  the  deceased  as  not 
extending  to  sucli  relatives  as  are  nonresi- 
dent aliens  must  be  accepted  by  the  Federal 
Supreme  Court  on  a  writ  of  error  to  tha 
state  court. 

[Ed.  Note.— For  other  cases,  sea  Courts,  Cent. 
Dig.  I  967;    Dec.  Dig.  |  866.*] 

Tbeaties  (§  8*V—Con8Tbuotion— Right  o» 
Action  fob  death. 

2.  Stipulations  securing  equality  with 
the  natives  to  the  citizens  of  each  of  the 
contracting  parties  in  respect  of  protection 
and  security  of  person  and  property,  con- 
tained in  the  treaty  of  November  18,  1871 
(17  Stat,  at  L.  846),  between  the  United 
States  and  Italy,  do  not  require  a  state 
to  give  the  nonresident  alien  relatives  of 
an  Italian  subject  a  right  of  action  for 
damages  for  his  death,  although  such  ao- 
tion  is  afforded  to  native  resident  relatives, 
and  although  the  existence  of  such  an  ao- 
tion  may  indirectly  promote  his  safety. 

[Bd.  Note.— For  other  eases,  see  Treaties,  Dec 
Dig.  I  «.•] 

[No.  108.1 

Argued  March  5,  S,  1909.    Decided  April 
5.  1909. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Pennsylvania  to  review  a  Judg- 
ment which  affirmed  a  judgment  of  the 
Court  of  Common  Pleas  of  Allegheny  Coun- 
ty, in  that  state,  granting  a  nonsuit  in  an 
action  brought  by  alien  nonresident  rela- 
tives of  an  Italian  subject  to  recover  dam- 
ages for  his  death.    Affirmed. 

See  same  case  below,  216  Pa.  402,  110 
Am.  St.  Rep.  778,  66  Atl.  1077. 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  Calvert  Bradsliaw  (by 
special  leave),  William  Henry  Seward 
Thomson,  and  Walter  V.  R.  Berry  for  plain- 
tiff in  error. 

Messrs.  John  McCIcave  and  John  S. 
Wendt  for  defendant  in  error.  ^ 

*  Mr.  Justice  Moody  delivered  the  opinion? 
of  the  court: 
The  husband  of  the  plaintiff  in  error  was 
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killed  wliJle  a  passenger  on  a  train  by  the 
negligence  of  the  defendant.  The  death  oe- 
eurred  within  the  state  of  Pennsylvania, 
i*and  this  action  was  brought  in  a  court  of 
?that  state  to  recover  damages  for  it.  *  The 
plaintiff  was  a  resident  of  Italy  and  a 
subject  of  the  King  of  Italy.  By  the  stat- 
utory law  of  the  state  of  Pennsylvania  (act 
of  April  16,  1851,  P.  L.  669,  U  18  and  19, 
as  amended  by  the  act  of  April  26,  1866,  P. 
L.  309,  V  1),  the  right  to  recover  damages 
for  death  occasioned  by  unlawful  violence 
or  negligence  is,  in  certain  cases,  conferred 
upon  the  husband,  wife,  children,  or  parents 
of  the  person  killed.  By  its  literal  terms 
the  benefits  of  the  statute  are  extended  to 
all  such  surviving  relatives,  irrespective  of 
their  eondition.  It  has,  however,  been  held 
by  the  supreme  court  of  Pennsylvania,  in 
the  case  of  Deni  v.  Pennsylvania  R.  Co.  181 
Pa.  626,  69  Am.  St.  Rep.  676,  37  AtL  668, 
as  well  as  in  the  case  at  bar,  that  this 
statute  does  not  give  to  relatives  of  the 
deceased,  who  are  nonresident  aliens,  the 
right  of  action  therein  provided  for.  There 
is  nothing  in  this  case  to  take  it  out  of 
the  general  rule  that  the  construction  of  a 
state  statute  by  the  highest  court  of  the 
state  must  be  accepted  by  this  court.  It 
is  therefore  not  material  that  similar  stat- 
utes have  been  differently  construed,  as,  for 
instance,  in  Mulhall  v.  Fallon,  176  Mass. 
266,  64  L.RA.  934,  79  Am.  St.  Rep.  309,  67 
N.  E.  386,  and  Kellyville  Coal  Co.  v.  Petray- 
tis,  196  111.  217,  88  Am.  St.  Rep.  191,  63  N. 
£.  94. 

The  plaintiff  rests  her  right  to  recover 
not  upon  this  statute  alone,  but  upon  cer- 
tain provisions  of  a  treaty  between  the 
United  States  and  the  King  of  Italy,  rati- 
fications of  which  were  exchanged  on  No- 
Tember  18,  1871.  17  Stat,  at  L.  846.  She 
asserts  that  the  effect  of  the  treaty  was  to 
confer  upon  the  plaintiff  the  same  right  to 
recover  damages  for  the  death  of  her  hus- 
band that  she  would  have  enjoyed  by  the 
statute  of  the  state  of  Pennsylvania  if  she 
had  been  a  resident  and  citizen  of  that  state. 
The  contention  of  the  plaintiff  in  this  re- 
spect was  denied  by  the  trial  court,  which 
granted  a  judgment  of  nonsuit,  which  was 
affirmed  by  the  supreme  court  of  the  state, 
and  is  now  here  on  writ  of  error.  The 
only  question  for  our  decision  is  whether 
a  proper  interpretation  and  effect  were  al- 
lowed to  the  treaty. 

We  do  not  deem  it  necessary  to  consider 
iSthe  constitutional  limits  of  the  treaty-mak- 
?iag  power.  A  treaty,  within  those* limits, 
by  the  express  words  of  the  Constitution, 
is  the  supreme  law  of  the  land,  binding 
alike  national  and  state  courts,  and  is  ca- 
pable of  enforcement,  and  must  be  enforced 
by  them  in  the  litigation  of  private  rights. 


Ware  v.  Hylton,  3  Ball.  199,  1  ju.  ed.  668) 
United  States  v.  The  Peggy,  1  Cranch,  103, 
110,  2  L.  ed.  49,  61;  Foster  v.  Neilson,  2 
Pet.  253,  314,  7  L.  ed.  416,  435;  Hauenstein 
V.  Lynham,  100  U.  S.  483,  25  L.  ed.  628; 
per  ]Mr.  Justice  Miller,  in  Head  Money  Cases 
(Edye  v.  Robertson)  112  U.  S.  580,  598,  28 
L.  ed.  798,  803,  5  Sup.  Ct.  Rep.  247,  quoted 
with  approval  by  Mr.  Chief  Justice  Fuller 
in  Re  Cooper,  143  U.  S.  472,  501,  36  L.  ed. 
232,  241,  12  Sup.  Ct.  Rep.  453;  United 
States  V.  Rauscher,  119  U.  S.  407,  418,  30 
L.  ed.  426,  428,  7  Sup.  Ct.  Rep.  234;  Geofroy 
V.  Riggs,  133  U.  S.  258,  33  L.  ed.  642,  10 
Sup.  Ct.  Rep.  295. 

We  put  our  decision  upon  the  words  of 
the  treaty.  By  a  fair  interpretation  of 
them,  did  they  directly  confer  upon  the 
plaintiff  the  right  which  she  seeks  to  main- 
tain? We  are  of  the  opinion  that  they 
did  not. 

Three  articles  only  are  relied  on  as  ma- 
terial.    They  are: 

"Article  2. 

"The  citizens  of  each  of  the  high  con- 
tracting parties  shall  have  liberty  to  travel 
in  the  states  and  territories  of  the  other, 
to  carry  on  trade,  wholesale  and  retail,  to 
hire  and  occupy  houses  and  warehouses,  to 
employ  agents  of  their  choice,  and  generally 
to  do  anything  incident  to  or  necessary 
for  trade,  upon  the  same  terms  as  the  na- 
tives of  the  country,  submitting  themselves 
to  the  laws  there  established. 

"Article  3. 

"The  citizens  of  each  of  the  high  con- 
tracting parties  shall  receive,  in  the  states 
and  territories  of  the  other,  the  most  con- 
stant protection  and  security  for  their  per- 
sons and  property,  and  shall  enjoy  in  this 
respect  the  same  rights  and  privileges  as 
are,  or  shall  be,  granted  to  the  natives,  on 
their  submitting  themselves  to  the  coudi* 
tions  imposed  upon  the  natives." 

"Article  23. 

"The  citizens  of  either  party  shall  have 
free  access  to  the  courts  of  justice,  in  order 
to  maintain  and  defend  their  own  rights,^ 
without  any  other  conditions,  restrictions,  g 
or  taxes  than* such  as  are  imposed  upon* 
the  natives.    They  shall,  therefore,  be  free 
to  employ,  in  defense  of  their  rights,  such 
advocates,  solicitors,  notaries,  agents,  and 
factors  as  they  may  judge  proper,  in  all 
their  trials  at  law;   and  such  citizens  or 
agents  shall  have  free  opportunity   to  be 
present  at  the  decisions  and  sentences  of 
the  tribunals  in  all  cases  which  may  oon- 
oem  them,  and,  likewise,  at  the  taking  of 
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all  ezaminatioxui  and  eyidences  which  may 
be  exhibited  in  the  said  trials." 

Article  23  bestows  upon  citizens  of  either 
power,  whether  resident  or  nonresident,  free 
access  to  the  courts,  "in  order  to  maintain 
and  defend  their  own  rights/'  with  the  an- 
cillary privileges  of  suitors.  This  article 
does  not  define  substantive  rights,  but 
leaves  them  to  be  ascertained  by  the  law 
governing  the  courts,  and  administered  and 
enforced  in  them. 

Articles  2  and  3  deal  with  the  rights  of 
the  citizens  of  one  party  sojourning  in  the 
territory  of  the  other.  There  seems  to  be 
nothing  pertinent  to  the  case  in  article  2. 
But  special  stress  is  laid  upon  article  8, 
which  stipulates  for  the  citizens  of  each, 
in  the  territory  of  the  other,  equality  with 
the  natives  of  rights  and  privileges  in  re- 
spect of  protection  and  security  of  person 
and  property.  It  cannot  be  contended  that 
protection  and  security  for  the  person  or 
property  of  the  plaintiff  herself  have  been 
withheld  from  her  in  the  territory  of  the 
United  States,  because  neither  she  nor  her 
property  has  ever  been  within  that  terri- 
tory. She  herself,  therefore,  is  entirely  out- 
side the  scope  of  the  article.  The  argu- 
ment, however,  is  that  if  the  right  of  ac- 
tion for  her  husband's  death  is  denied  to 
her,  that  he,  the  husband,  has  not  enjoyed 
the  equality  of  protection  and  security  for 
his  person  which  this  article  of  the  treaty 
assures  to  him.  It  is  said  that  if  compen- 
tation  for  his  death  is  withheld  from  his 
surviving  relatives,  a  motive  for  caring  for 
his  safety  is  removed,  the  chance  of  his 
death  by  unlawful  violence  or  negligence  is 
increased,  and  thereby  the  protection  and 
security  of  his  person  are  materially  dimin- 
ished. The  conclusion  is  drawn  that  a  full 
compliance  with  the  treaty  demands  that, 
S  for  his  protection  and  security,  this  action 
S^by  his  surviving  ^relatives  should  lie.  The 
argument  is  not  without  force.  Doubtless 
one  reason  which  has  induced  legislators  to 
give  to  surviving  relatives  an  action  for 
death  has  been  the  hope  that  care  for  life 
would  be  stimulated.  This  thought  was 
dwelt  upon  in  Mulhall  v.  Fallon,  supra,  in 
considering  a  statute  which  made  the 
amount  recoverable  dependent  upon  the  de- 
gree of  culpability  of  the  negligent  person. 
Another  reason  for  such  legislation,  quite 
as  potent,  was  the  desire  to  secure  com- 
pensation to  those  who  might  be  supposed 
to  suffer  directly  and  materially  by  the 
death.  This  thought  seems  to  have  been 
uppermost  in  Pennsylvania,  according  to 
the  courts  of  that  state.  See  Chambers  v. 
Baltimore  &  0.  R.  Co.  207  U.  S.  142,  62 
li.  ed.  143,  28  Sup.  Ct.  Rep.  34,  and  cases 
eited.  Without  dwelling  further  upon  the 
purpose  and  effect   of    legislation   of   this 


kind,  and  assuming  that  both  might  be 
calculated  in  some  degree  to  increase  the 
protection  and  security  of  persons  who  may 
be  exposed  to  dangers,  we  are  of  opinion 
that  the  protection  and  security  thus  af* 
forded  are  so  indirect  and  remote  that  the 
contracting  powers  cannot  fairly  be  thought 
to  have  had  them  in  contemplation. 

If  an  Italian  subject,  sojourning  in  this 
country,  is  himself  given  all  the  direct  pro- 
tection and  security  afforded  by  the  laws 
to  our  own  people,  including  all  rights  of 
actions  for  himself  or  his  personal  repre- 
sentatives to  safeguard  the  protection  and 
security,  the  treaty  is  fully  complied  with, 
without  going  further  and  giving  to  his 
nonresident  alien  relatives  a  right  of  action 
for  damages  for  his  death,  although  such 
action  is  afforded  to  native  resident  rela- 
tives, and  although  the  existence  of  such 
an  action  may  indirectly  promote  his  safety* 

Judgment  affirmed. 


(218  U.  8.  276) 

BOISE  ARTESIAN  HOT  ft  COLD  WATER 

COMPANY,  LIMITED,  Appt, 

▼. 

BOISE  CITY. 

Injunction    (i    118*)— Against    Iixeoai. 
LicENSB  Fes— Pleading. 

1.  Circumstances  bringing  the  case  with- 
in some  acknowledged  hei^  of  equity  ju- 
risdiction so  as  to  give  the  right  to  injunih 
tive  relief  in  a  F^eral  court  against  the 
enforcement  of  a  municipal  ordinance  im- 
posing a  license  fee  upon  a  water  companv, 
upon  the  ground  that  such  ordinance  is 
unconstitutional,  illegal,  and  void,  are  not 
shown  by  a  vague  allegation  in  the  bill 
that  the  city  has  threatened  to  remove  the 
company's  pipes  and  works,  without  aver- 
ring any  facts  showing  such  threat,  or  by 
suggesting  the  danger  of  a  multiplicity  of 
suits,  or  of  the  casting  of  a  cloud  upon 
the  title  of  the  company  to  its  franchises^ 
where  a  single  action  has  been  brought  to 
collect  the  license  fee,  with  an  honest  pur- 
pose to  settle  the  rights  of  the  parties,  and 
the  real  basis  for  the  contention  as  to  the 
cloud  on  title  is  that  the  city's  claim  that 
the  company  has  no  more  than  a  mere  per- 
mission to  occupy  the  streets,  which  is  the 
reason  said  to  have  induced  the  enactment 
of  the  ordinance,  unfavorably  affects  the 
company's  property  and  impairs  its  credit. 

[Ed.   Note.— For  other  cases,  see  Injunction. 
Dec.  Dig.  §  118.*] 
Injunction  (§  19*)— Gbounds  — Pbeven- 

TioN  o»  Multiplicity  of  Suits. 

2.  A  court  of  equity  ought  not  to  inter- 
fere upon  the  ground  of  danger  of  multi- 
plicity of  suits  by  the  same  person  against 
the  complainant  for  causes  of  action  aris- 
ing out  of  the  same  facts  and  legal  princi- 
ples^ unless  it  is  clearly  necessarpr  to  pro- 
tect the  complainant  against  contmued  and 
vexatious  litigation. 

[Bd.  Note.— For  other  cases,  see  Injunction* 
Cent  Dig.  i  18;   Dec  Dig.  fi  19.*] 

[No.  131.] 
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Amied  ICareh  17,  1909.    Decided  April  6, 
1909. 

APPEAL  from  the  Cirodt  Oonrt  of  the 
United  States  for  the  District  of  Ida- 
ho to  review  a  decree  sustaining  a  demur- 
rer to  and  dismissing  a  bill  to  enjoin  the 
enforcement  of  a  municipal  ordinance  im- 
posing a  license  fee  upon  a  water  com- 
pany. Affirmed, 
liie  facts  are  stated  in  the  opinion. 
Messrs.  Richard  H.  Johnson,  Richard 
Z.  Johnson,  and  Edgar  Wilson  for  appel- 
lant. 

Messrs.  William  E.  Borah,  Charles  M. 
Kahn,  Charles  P.  McCarthy,  John  J.  Blake, 
^and  Charles  C.  Cavanah  for  appellee. 

•  *Mr.  Justice  Moody  deliyered  the  opin- 
ion of  the  court: 

The  appellant,  a  West  Virginia  corpora- 
tion, brought  in  the  circuit  court  of  the 
United  States  for  the  district  of  Idaho,  this 
bill  in  equity  against  Bois6  City,  a  munic- 
ipal corporation.  There  was  a  demurrer 
to  the  bill,  which,  upon  consideration  of 
the  merits  of  the  ease  set  forth  therein, 
was  sustained  by  the  judge  of  the  circuit 
eourt,  and  the  bill  dismissed.  The  company 
appealed  directly  to  this  court.  The  facts 
set  forth  in  the  bill  and  exhibits,  and  the 
relief  and  grounds  of  relief  claimed,  so  far 
as  necessary  to  develop  the  point  decided, 
may  conveniently  be  stated  in  narrative 
form. 

The  company  was  incorporated  for  and  is 
engaged  in  supplying  the  city  and  its  in- 
habitants with  water  for  municipal  and 
domestic  purposes.  It  had  acquired  the 
property,  franchises,  rights,  and  privileges 
of  certain  individuals  and  corporations,  who 
had  been,  from  time  to  time,  granted  by  or- 
dinance of  the  city  the  privilege  of  laying 
and  maintaining  pipes  in  the  streets  and 
Buppljring  through  them  water  for  munici- 
pal and  domestic  uses.  The  company  con- 
ducted its  business  by  virtue  of  these  or- 
dinances, and  has  invested  large  sums  of 
money.  The  ordinances  need  not  be  set 
forth  in  detail,  and  it  is  enough  to  say  that 
the  company  contends  that  they  are  fran- 
co ehises  for  a  term   of  not   less  than  fifty 

•  years,  and  constitute  a  contract* inconsist- 
ent with  the  license  fee  or  tax  hereafter 
referred  to,  while  the  city  contends  that 
they  are  mere  permissions,  revocable  at  any 
time.  The  rates  are  fixed  by  commissioners, 
acting  under  the  authority  of  a  law  of  the 
state,  and  are  to  remain  in  force  three 
years  from  the  date  of  their  establishment. 
After  the  fixing  of  the  rates,  and  before 
the  expiration  of  the  three  years,  on  the  3 1st 
day  of  May,  1906,  the  city  enacted  an  ordin- 
ance requiring  that  the  company  "hereafter 


pay  to  said  Bois6  City,  on  the  first  day  of 
each  and  every  month,  a  monthly  license  of 
$300,  for  the  privilege  granted  .  .  .  to  lay 
and  repair  water  pipes  in  the  streets  and 
alleys  of  said  city."  The  ordinance  then, 
made  a  demand  for  the  monthly  payment 
of  said  license,  and  directed  the  city  cleric 
to  notify  the  company  of  the  requirement* 
of  the  ordinance. 

The  main  object  of  the  bill  is  to  obtain 
an  injunction  against  the  enforcement  of 
this  ordinance,  upon  the  grounds :  ( 1 )  Thai 
other  corporations,  associations,  and  indi- 
viduals using  the  streets  and  alleys  of  the 
city  for  various  purposes  are  not  required 
to  pay  a  license,  and  therefore  there  was, 
by  the  ordinance,  a  denial  of  the  equal  pro- 
tection of  the  laws;  (2)  that  the  city,  in 
pursuance  of  its  claim  that  the  ordinances 
grant  only  a  revocable  permission  to  oc- 
cupy the  streets,  threatens  and  intends  to 
impose  further  burdens  and  assessments, 
and  threatens  to  remove  the  pipes  and  the 
works  from  the  city;  (3)  that  the  city 
has  presented  monthly  bills  and  has  brought 
an  action  at  law  in  the  state  court  to  re- 
cover the  amount  alleged  to  be  due  on  ac- 
count of  the  license  fee  imposed,  and  that 
there  is  therefore  danger  of  a  multiplicity 
of  suits;  (4)  that  the  ordinance  has  cast 
a  cloud  upon  the  company's  franchises  and 
right  to  supply  water  to  the  city  and  its 
inhabitants,  and  thereby  depreciated  the 
I  value  of  the  company's  property,  impaired 
its  credit,  embarrassed  its  business,  and 
confiscated  its  property;  (5)  that  the  ordi- 
nance impairs  the  obligation  of  the  contract 
made  by  the  ordinances  granting  the  rights^ 
privileges,  and  franchises;  (6)  that  the  en- 
forcement of  the  ordinance  would  deprive 
the  company  of  its  property  without  dueoo 
process  of  law  and  abridge  its  privilegef^and? 
immunities  granted  by  the  I4th  Amend- 
ment; (7)  and  that  the  ordinance  riolatea 
the  Constitution  and  laws  of  the  state. 

A  subordinate  object  of  the  bill  is  to  re* 
cover  from  the  city  certain  amounts  due 
on  account  of  water  supplied  to  fire  hy* 
drants,  which  the  city  declines  to  pay,  dis- 
puting its  liability  so  to  do. 

The  decree  of  the  court  below,  dismissing 
the  bill,  proceeded  upon  a  consideration  of 
the  merits  of  the  controversy  between  the 
parties.  We  do  not  enter  upon  that  subject, 
because  there  is  a  deeper  question  which 
seems  to  us  decisive  of  the  case.  That  ques- 
tion is  whether  the  plaintiff  is  entitled,  on 
the  allegations  of  its  bill,  to  relief  in  equity 
in  the  Federal  courts. 

It  is  obrious  that  the  rights  of  which 
the  company  seeks  to  avail  itself  are  rights 
cognizable  in  a  court  of  law,  and  not  rights 
created  only  by  the  principles  of  equity. 
The  sum  of  the  company's  contentions  ia 
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that  the  imposition  of  the  license  fee  was 
illegaly  unconstitutional,  and  void.  All 
these  contentions  are  open  in  a  court  of 
law.  It  is  a  guiding  rule  in  equity  that, 
in  such  a  case,  it  will  not  interpose  where 
there  is  a  plain,  adequate,  and  complete 
remedy  at  law.  This  rule  at  an  early  date 
was  cr^'stallized  into  statute  form  by  the 
16th  section  of  the  judiciary  act  [1  Stat,  at 
L.  82,  chap.  20]  (Rev.  Stat.  §  723,  U.  S. 
Comp.  SUt.  1001,  p.  583),  which,  if  it  has  no 
other  effect,  emphasizes  the  rule  and  presses 
it  upon  the  attention  of  courts.  New  York 
Guaranty  &  I.  Co.  y.  Memphis  Water  Co. 
107  U.  S.  205,  214,  27  L.  ed.  484,  487,  2  Sup. 
Ct.  Rep.  279.  It  is  so  well  settled  and  has 
so  often  been  acted  upon  that  no  authority 
need  be  cited  in  its  support,  though  it  must 
not  be  forgotten  that  the  legal  remedy  must 
be  as  complete,  practicable,  and  efficient  as 
that  which  equity  could  afford.  Walla  Wal- 
la ▼.  Walla  Walla  Water  Co.  172  U.  S.  1, 
11,  43  L.  ed.  341,  346,  19  Sup.  a.  Rep. 
77. 

A  notable  application  of  the  rule  in  the 
courts  of  the  United  States  has  been  to 
cases  where  a  demand  has  been  made  to  en- 
join the  collection  of  taxes  or  other  impo- 
sitions made  by  state  authority,  upon  the 
ground  that  they  are  illegal  or  unconsti- 
tutional. The  decisions  of  the  state  courts 
in  cases  of  this  kind  are  in  conflict,  and 
we  need  not  examine  them.  It  is  a  mere 
S  matter  of  choice  of  convenient  remedy  for 
?a  state  to  permit  *its  courts  to  enjoin  the 
collection  of  a  state  tax,  because  it  is  il- 
legal or  unconstitutional.  Very  different 
considerations  arise  where  courts  of  a  dif- 
ferent, though  paramount,  sovereignty,  in- 
terpose in  the  same  manner  and  for  the 
same  reasons.  An  examination  of  the  de- 
cisions of  this  court  shows  that  a  proper 
reluctance  to  interfere  by  prevention  with 
the  fiscal  operations  of  the  state  govern- 
ments has  caused  it  to  refrain  from  so  do- 
ing in  all  cases  where  the  Federal  rights  of 
the  persons  could  otherwise  be  preserved  un- 
impaired. It  has  been  held  uniformly  that 
the  illegality  or  unconstitutionality  of  a 
state  or  municipal  tax  or  imposition  is  not 
of  itself  a  ground  for  equitable  relief  in 
the  courts  of  the  United  States.  In  such 
a  case  the  aggrieved  party  is  left  to  his 
Tomedy  at  law,  when  that  remedy  is  as 
complete,  practicable,  and  efficient  as  the 
remedy  in  equity.  And  the  rule  applies  as 
well  where  the  right  asserted  is  by  way  of 
defense.  Phcenix  Mut.  L.  Ins.  Co.  v.  Bailey, 
13  Wall.  616,  623,  20  L.  ed.  501,  503. 

In  order  to  give  equity  jurisdiction,  there 
must  be  shown,  in  addition  to  the  illegal- 
ity or  unconstitutionality  of  the  tax  or  im- 
position, other  circumstances  bringing  the 
case  under  some  recognized  head  of  equity 


jurisdiction,  before  the  remedy  by  injune- 
tion  can  be  awarded.  The  leading  case  on 
the  subject  is  Dows  ▼.  Chicago,  II  Wall. 
108,  20  L.  ed.  65.  In  that  case  the  plain- 
tiff sought  to  enjoin  the  collection  of  a 
tax  levied  upon  shares  of  the  capital  stodc 
of  a  national  bank  on  the  ground  that  the 
levy  was  unconstitutional  under  the  state 
law,  and  that  the  property  was  not  within 
the  jurisdiction  of  the  state.  This  court 
declined  to  pass  upon  the  validity  of  the 
tax,  saying,  through  Mr.  Justice  Field  (p. 
109): 

"The  illegality  of  the  tax  and  the  threat- 
ened sale  of  the  shares  for  its  payment  con- 
stitute of  themselves  alone  no  ground  for 
such  interposition.  There  must  be  some 
special  circumstances  attending  a  threat- 
ened injury  of  this  kind,  distinguishing  it 
from  a  common  trespass,  and  bringing  the 
case  under  some  recognized  head  of  equity 
jurisdiction  before  the  preventive  remedy 
of  injunction  can  be  invoked.  It  is  upon 
taxation  that  the  several  states  chiefly  relyS 
to  obtain  the  means  to  carry  on* their  re-? 
spective  governments,  and  it  is  of  the  ut- 
most importance  to  all  of  them  that  the 
modes  adopted  to  enforce  the  taxes  levied 
should  be  interfered  with  as  little  as  possi- 
ble. 

"No  court  of  equity  will,  therefore,  allow 
its  injunction  to  issue  to  restrain  their  ac- 
tion, except  where  it  may  he  necessary  to  pro- 
tect the  rights  of  the  citizen  whose  property 
is  taxed,  and  he  has  no  adequate  remedy 
by  the  ordinary  processes  of  the  law.  It 
must  appear  that  the  enforcement  of  the 
tax  would  lead  to  a  multiplicity  of  suits, 
or  produce  irreparable  injury,  or,  where 
the  property  is  real  estate,  throw  a  cloud 
upon  the  title  of  the  complainant,  before 
the  aid  of  a  court  of  equity  can  be  in- 
voked." 

This  case  has  been  frequently  followed 
and  its  governing  principle  never  doubted. 
Hanne  winkle  v.  Georgetown,  15  Wall.  647, 
21  L.  ed.  231;  State  Railroad  Tax  Cases, 
92  U  S.  575,  613,  23  L.  ed.  663,  673;  Union 
P.  R.  Co.  V.  Cheyenne  (Union  P.  R.  Co.  v. 
Ryan)  113  U.  S.  516,  525,  526,  28  L.  ed. 
1098,  1101,  1102,  5  Sup.  a.  Rep.  601;  Mil- 
waukee V.  Koeffler,  116  U.  S.  219,  29  L. 
ed.  612,  6  Sup.  a.  Rep.  372;  Pittsburgh, 
C.  C.  &  St.  L.  R.  Co.  V.  Board  of  Public 
Works,  172  U.  S.  32,  43  L.  ed.  364,  19  Sup. 
Ct.  Rep.  90;  Arkansas  Bldg.  &  L.  Asso.  v. 
Madden,  175  U.  S.  269,  44  L.  ed.  159,  20 
Sup.  Ct.  Rep.   119. 

In  the  case  last  cited,  Mr.  Chief  Justice 
Fuller  made  the  following  important  obser- 
vation (p.  274): 

"It  is  quite  possible  that,  in  cases  of  this 
sort,   the  validity  of  a  law  may  be  more 
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oonyenienily  tested  by  the  party  denying 
it  by  a  bill  in  equity  tban  by  an  action  at 
law;  but  considerations  of  that  character, 
while  they  may  explain,  do  not  justify, 
resort  to  that  mode  of  proceeding." 

In  Shelton  v.  Piatt,  139  U.  S.  591,  36  L. 
ed.  273,  11  Sup.  Gt.  Rep.  646,  a  bill  was  filed 
in  the  circuit  court  of  the  United  States 
to  restrain  the  collection  of  a  license  tax 
imposed  by  the  state  of  Tennessee  on  the 
United  States  Express  Company,  upon  the 
ground  that  it  was  unconstitutional.  The 
bill  alleged  that  the  property  of  the  com- 
pany was  employed  in  interstate  commerce, 
and  was  necessary  to  the  conduct  of  it»  and 
that  if  it  were  seized  by  the  sheriff  it  would 
greatly  embarrass  the  company  in  the  con- 
duct of  its  interstate  business,  subject  it 
Sto  heavy  damage,  and  the  public  to  great 
•'loss  and  inconvenience,  and  that  the  com- 
pany was  without  adequate  remedy  at  law. 
A  plea  alleged  that  the  only  remedy  under 
the  laws  of  the  state  was  to  pay  the  taxes 
under  protest  and  bring  suit  to  recover 
them  back.  The  plaintiff  had  an  injunc- 
tion from  the  lower  court.  This  court  re- 
versed the  decree  upon  appeal,  upon  the 
ground  that  the  remedy  in  equity  would 
not  lie  merely  because  the  tax  was  uncon- 
stitutional, unless  there  were  allegations 
in  the  bill  otherwise  bringing  the  case  with- 
in some  acknowledged  head  of  equity  ju- 
risdiction, and  that  the  allegations  of  the 
bill  were  not  sufficient  to  do  this.  This 
case  was  followed  in  Allen  v.  Pullman's 
Palace  Car  Co.  139  U.  S.  668,  36  L.  ed.  303, 
11  Sup.  Ct.  Rep.  682,  and  in  Pacific  Exp.  Co. 
T.  Seibert,  142  U.  S.  339,  35  L.  ed.  1035,  3 
Inters.  Com.  Rep.  810,  12  Sup.  Ct.  Rep. 
250,  where  a  tax  was  alleged  to  be  uncon- 
stitutional because  imposed  upon  interstate 
commerce,  because  it  denied  to  the  tax- 
payer the  equal  protection  of  the  laws,  and 
because  it  was  void  for  repugnancy  to  the 
Constitution  of  the  state. 

A  brief  reference  to  some  cases  cited  by 
the  company,  in  which  this  court  has  as- 
serted the  authority  of  equity  to  interfere, 
will  define  the  rule  quite  as  well  as  the 
cases  in  which  the  court  has  declined  to 
exercise  the  power  of  injunction.  In  Walla 
Walla  V.  Walla  Walla  Water  Co.  supra,  the 
city  was  about  to  construct,  in  violation 
of  its  contract,  a  competing  water  plant, 
and  the  resulting  damage  to  the  company 
would  have  been  irreparable.  The  same 
conditions  existed  in  Vicksburg  Waterworks 
Co.  V.  Vicksburg,  185  U.  S.  65,  46  L.  ed. 
808,  22  Sup.  Ct.  Rep.  585.  See  same  case, 
202  U.  S.  453,  50  L.  ed.  1102,  26  Sup.  Ct. 
Rep.  660,  6  A  &  E.  Ann.  Cas.  253.  In  De- 
troit V.  Detroit  Citizens'  Street  R.  Go.  184 
U.  S.  368,  46  L.  ed.  592,  22  Sup.  a.  Rep. 
410,  a  schedule  of  rates  for  transportation 


of  passengers  was  fixed  in  violation  of  the 
contract  rights  of  the  company,  and  possi- 
ble suits  would  be  limited  only  by  the  num- 
ber of  passengers.  The  same  condition  ex- 
isted in  Cleveland  v.  Cleveland  City  R.  Co. 
194  U.  S.  517,  48  L.  ed.  1102,  24  Sup.  a. 
Rep.  756;  and  see  Ex  parte  Young,  209  U.  S. 
123,  52  L.  ed.  714,  13  L.ILA(N.S.)  932,  28 
Sup.  Ct.  Rep.  441,  where  the  grounds  of  the 
jurisdiction  in  equity  in  rate  cases  are  fully 
set  forth  and  discussed.  In  Ogden  City  v. 
Armstrong,  168  U.  S.  224,  42  L.  ed.  444,  18 
Sup.  Ct.  Rep.  98,  not  only  was  there  danger 
of  a  multiplicity  of  suits,  but  the  tax  there 
in  question  was  a  lien  upon  realty  and  a^^ 
cloud  on  the  title.  « 

*  It  is  safe  to  say  that  no  case  can  be? 
found  where  this  court  has  deliberately 
approved  the  issuance  of  an  injunction 
against  the  enforcement  of  an  ordinance 
resting  on  state  authority,  merely  because 
it  was  illegal  or  unconstitutional,  unless 
further  circumstances  were  shown  which 
brought  the  case  within  some  clear  ground 
of  equity  jurisdiction. 

These  decisions  make  it  dear  that  an  in- 
junction ought  not  to  be  granted  unless  the 
bill,  besides  alleging  illegality  and  uncon- 
stitutionality of  the  ordinance  imposing  the 
license  fee,  sets  forth  other  drcumstancea 
which  bring  the  case  within  some  acknowl- 
edged head  of  equity  jurisdiction.  The  only 
suggestions  of  this  kind  which  the  bill  pre- 
sents are  that  the  enforcement  of  the  ordi- 
nance will  lead  to  irreparable  injury,  to  mul- 
tiplicity of  suits,  and  cast  a  cloud  upon 
the  company's  title  to  its  franchises. 

But  there  is  nothing  in  the  bill  which 
leads  us  to  suppose  that  any  of  these  re- 
sults would  be  brought  about  by  leaving 
the  company  to  its  defense  at  law.  If  the 
city  had  taken  any  steps  indicating  a  pur- 
pose to  remove  the  pipes  and  works  of  the 
company  from  the  streets  of  the  city,  and 
to  deny  it  the  right  to  continue  its  busi- 
ness, there  would  be  dear  reason  for  the 
interposition  of  a  court  of  equity,  for  if 
that  were  done  illegally  of  unconstitution- 
ally an  injury  would  be  inflicted  for  which 
the  law  could  afford  no  adequate  remedy. 
In  such  a  case  it  would  be  the  plain  duty 
of  a  court  of  equity  to  arrest  the  destruc- 
tive steps  until  their  legality  or  constitu- 
tionality could  be  determined.  Such  a  course 
would  be  for  the  best  interests  of  both 
parties. 

It  is  true  that  the  bill  contains  a  vague 
allegation  that  the  city  has  threatened  to 
remove  the  company's  pipes  and  works  from 
the  city,  but  no  facts  whatever  are  alleged 
showing  such  a  threat.  The  city  does  not 
speak  except  by  its  council,  and  nothing 
has  been  said  or  done  by  them  in  this  di- 
rection.   On  the  contrary,  the  imposition  of 
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the  Ifeense  fee  and  the  bringing  of  a  sitit 
for  ite  reooTBry  contemplate  continuance, 
and  not  restraint,  of  the  buBiness  of  the 
company. 

S     Nor  do  we  think  that  there  is  any  dan- 

•'ger  of  a  multiplicity*  of  suits  in  the  sense 
that  would  authorize  the  issuance  of  an  in- 
junction. One  suit  only  has  been  brought, 
and  that  by  direction  of  the  city  council. 
It  remains  pending,  and  when  it  reaches 
Judgment  it  will  determine  finally  every 
question  in  dispute  between  the  parties. 
There  is  no  need  of  any  other  suit  except 
to  prevent  the  running  of  the  statute  of 
limitations,  and  nothing  to  indicate  that  any 
will  be  brought.  Where  the  multiplicity  of 
suits  to  be  feared  consists  in  repetitions  of 
suits  by  the  same  person  against  the  plain- 
tiff for  oauses  of  action  arising  out  of  the 
same  facts  and  legal  principles,  a  court  of 
equity  ought  not  to  interfere  upon  that 
ground  unless  it  is  dearly  necessary  to  pro- 
tect the  plaintiff  from  continued  and  vex- 
atious litigation.  Something  more  is  re- 
quired than  the  beginning  of  a  single  ac- 
tion with  an  honest  purpose  to  settle  the 
rights  of  the  parties.  1  Pom.  Eq.  Jur.  3d 
ed.  S  264.  Perhaps  it  might  be  necessary 
to  await  the  final  decision  of  one  action 
at  law  (see,  for  analogies,  Sharon  v.  Tuck- 
er, 144  U.  8.  633,  36  L.  ed.  632,  12  Sup.  Gt. 
Rep.  720$  Boston  &  li.  Consol.  Copper  & 
8.  Min.  Co.  V.  Montana  Ore  Purchasing  Co. 
188  U.  S.  632,  47  L.  ed.  626,  23  Sup.  Ct 
Rep.  434),  but  that  we  need  not  decide. 

Nor  do  we  think  that  the  ordinance  casts 
a  cloud  upon  the  title  of  the  company  to 
ita  franchises.  It  is  not  a  lien  upon  them 
or  upon  any  other  property  of  the  company. 
The  city's  only  remedy  is  that  which  it  has 
employed, — an  action  at  law  for  the  col- 
lection of  the  license  fee.  The  plaintiff's 
real  point  here  is  not  that  the  ordinance 
imposing  a  license  fee  casts  a  cloud  upon  its 
title,  but  that  the  reason  alleged  to  have 
induced  the  ordinance,  namely,  the  city's 
daim  that  the  company  has  no  more  than 
a  mere  permission  to  occupy  the  streets,  un- 
favorably affects  its  property  and  impairs 
its  credit.  But  we  cannot  restrain  a  belief 
or  an  expression  of  it,  and  are  not  asked 
to.  We  are  asked  only  to  restrain  an  or- 
dinance which  in  no  way  fixes  a  lien  or 
eloud  upon  the  plaintiff's  title.  It  is  pos- 
sible that  the  ordinance  imposing  the  li- 
oense  fee  could  be  sustained  without  pass- 
ing upon  the  nature  of  the  company's  ten- 
ure of  its  privileges.  On  the  other  hand, 
it  might  be  condemned  without  regard  to 

gjthat  consideration. 

J**  Here  is  a  case  where  every  possible  de- 
fense to  the  collection  of  the  license  fee 
which  has  been  suggested  by  the  company  is 
available  to  it  in  the  action  at  law  pending 
tn  the  courts  of  the  state  of  Idaho,  and 


there  is  no  reason  whatever  shown  why  the 
law  should  not  take  its  course.  Presum- 
ably, the  company,  on  the  ground  of  diver- 
sity of  dtizenship,  might  have  removed  the 
case  from  the  state  court  to  the  drcuit 
court  of  the  United  States,  if  the  attempt 
had  been  seasonably  made.  If,  however^ 
the  litigation  continues  up  to  the  court  of 
final  resort  of  the  state  of  Idaho,  and  all 
claims  under  the  Constitution  of  the  Unit- 
ed States  are  seasonably  and  properly  made 
in  the  state  courts,  and  are  denied,  then  the 
company  would  be  entitled  to  a  review  by 
this  court  of  the  judgment  of  the  state 
court. 

The  attempt  to  recover  the  hydrant  rent- 
als is  so  clearly  a  matter  for  a  court  of 
law  that  nothing  need  be  said  of  it. 

The  circuit  court  dismissed  the  bill  for 
entirely  different  reasons  than  those  which 
have  influenced  us.  We  neither  approve 
nor  disapprove  those  reasons,  nor  intimate 
any  opinion  whatever  upon  the  questiona 
passed  on  by  the  circuit  court.  It  would  be 
superfluous  formalism  to  reverse  the  de- 
cree of  the  court  below  and  remand  tha 
case  to  that  court,  with  instructions  to  dis- 
miss the  bill  for  the  reasons  given  in  thia 
opinion,  for  that  court  has  already  dis- 
missed the  bill.  Therefore,  the  decree  of 
the  court  below  is  affirmed. 


(218  U.  8.  a07> 

CHESAPEAKE  ft  OHIO  RAILWAY  COM- 
PANY and  Maysville  ft  Big  Sandy  RaiU 
road  Company,  Plffs.  in  Err., 

V. 

EMMA    R.    MoCABE,    Administratrix    of^ 
Peter  McCabe,  Deceased. 

Courts  (§  393*)— Fedebal  Coitbts— Ebbor. 
TO  State  Coubt— Final  Judgment. 

1.  The  judgment  of  the  highest  court  of 
a  state,  affirming,  on  a  third  appeal,  aL 
judgment  of  the  trial  court,  entered  on  a 
verdict  in  favor  of  plaintiff,  is  the  first 
final  judgment  in  the  action  which  is  the- 
subject  of  review  in  the  Federal  Supreme 
Court,  where  the  highest  state  court,  on< 
the  first  appeal,  reversed  the  order  of  the 
lower  court,  granting  a  petition  for  the^ 
removal  of  the  action  to  a  Federal  circuit, 
court,  and  remanded  the  case  for  trial,  and» 
on  the  second  appeal,  reversed  a  judgment 
entered  on  a  directed  verdict  in  favor  of 
defendant,  although  the  court,  on  such  thirds 
appeal,    regarded    itself    as    bound    by    its 

Srior  decision  as  the  law  of  the  case,  andi 
eclined    again    to    consider    the    Federal 
question. 

[Bd.  Note^— For  other  cases,  sea  Coarts,  Deo. 
Dig.  8  893.  •] 

Removal  op  Causes  (%  95*)— Poweb  op 
Federal  Coubt  to  Dbtebminx  Right  of- 
Rbmoval. 

2.  A  Federal  circuit  court  must  be  deemed' 
to  possess  the  right  to  determine  the  ques- 
tion of  the  right  to  remove  a  case  from  a. 


*For  other  cases  set  tame  topic  ft  8  kumbbh  In  I  ec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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ftftte  court  independently  of  the  jurisdic- 
tion and  determination  of  the  state  courts, 
in  yiew  of  the  provisions  of  the  removal 
act  of  March  3,  1876  (18  Stat,  at  L.  471, 
chap.  187,  U.  &  Comp.  Stat  1901,  p.  610), 
§§  3,  6,  7,  that  a  petition  and  hond  being 
entered  in  the  circuit  court,  the  cause  shall 
proceed  in  the  same  manner  as  if  originally 
commenced  there;  that  such  court  may  re- 
mand and  dismiss  the  case  if  it  does  not 
really  and  substantially  involve  a  dispute 
or  controversy  properly  within  its  Jurisdic- 
tion, or  if  there  is  improper  and  collusive 
joinder  of  parties;  and  may  issue  certiorari 
to  compel  &e  state  court  to  make  return  of 
the  record  and  enforce  such  writ. 

[Bd.  Note.— Fbr  other  eaaeo.  see  Removml  of 
Causes.  Cent  Dig.  |  204;    Dee.  Dig.  fi  96.*] 

Judgment  (§  576*)  —  Federal  Coubt  — 
colfclusivbness  ii?  state  coubt. 
3.  The  final  judgment  of  a  Federal  dr- 
cuit  court  dismissing  a  suit  after  refusing 
to  remand  the  case  to  the  state  courts 
whence  it  had  been  removed,  must,  whilo 
unreversed,  be  given  full  effect  by  the  statt 
court  when  set  up  as  a  bar  to  the  action 
after  the  order  of  the  state  court,  granting 
the  petition  for  removal,  has  been  reversed 
1^  the  hiffhest  state  court,  and  the  case  re- 
manded for  trial,  although  the  Federal 
court  may  have  been  in  error  in  holding 
the  case  to  be  a  removable  one. 

[Bd.    Note.~For   other   cases,    see   Judgment 
Cent.  Dig.  S  1006;    Dec  Dig.  I  676.*1 

[No.  89.] 

Axgued  January  26,  1909. 
5,   1909. 


Decided  April 


IN  ERROR  to  the  Court  of  Appeals  of 
the  State  of  Kentucky  to  review  a  judg- 
ment which  affirmed,  on  a  third  appeal,  a 
judgment  of  the  Mason  County  Circuit 
Court,  in  that  state,  in  favor  of  plaintiff 
in  an  action  to  recover  damages  for  the 
negligent  killing  of  plaintiff's  intestate.  Re- 
versed and  remanded  for  further  proceed- 
ings. 

Bee  same  case  below,  30  Ky.  L.  Rep.  1009, 
100  S.  W.  219;  on  first  appeal,  112  Ky. 
861,  66  S.  W.  1064;  on  second  appeal,  28 
Ky.  L.  Rep.  636,  89  8.  W.  683. 

S  statement  by  Mr.  Justice  Day: 
?  *This  action  was  brought  September  27, 
1901,  by  the  defendant  in  error  in  the  Ma- 
son county  circuit  court  of  Kentucky 
against  the  Chesapeake  &  Ohio  Railway 
Company,  a  Virginia  corporation,  and  the 
Maysville  &  Big  Sandy  Railroad  Company 
of  Kentucky,  to  recover  damages  for  the 
death  of  her  intestate,  by  the  negligence, 
as  it  is  alleged,  of  the  Chesapeake  &  Ohio 
Railroad  Company,  in  operating  one  of  its 
trains  over  a  railroad  track  which  had  been 
leased  to  it  by  the  other  company. 

The  allegationa  of  the  petition  in  sub- 
stance are  that  the  intestate  of  defendant 


in  error  received  injuries  which  canaed  his 
death  by  being  negligently  run  into  by  a 
train  operated  by  the  Chesapeake  4 
Ohio  Railway  Company.  And  negligence  is 
charged  against  the  Maysville  ft  Big  Sandy 
Railroad  Company,  in  permitting  its  tracks 
to  be  used  by  the  other  company.  It  al- 
leges that,  more  than  twelve  months  before^ 
the  injuries  to  her  intestate,  the  Maysville  g 
&  Big  Sandy  Railroad  Company  ^leased  and* 
transferred  its  entire  line  to  the  Chesapeake 
k  Ohio  Railway  Company,  and  that  the 
latter  has  had  since  that  time  the  exclusive 
possession  and  control  of  it;  that,  by  the 
laws  of  Kentucky,  the  lease  and  transfer 
were  ultra  vires  and  void;  that  in  Decem- 
ber, 1893,  under  S  211  of  the  Constitution 
of  Kentucky,  and  under  §  841  of  the  statute 
of  the  state,  the  Chesapeake  ft  Ohio  Rail- 
way Company  became  a  corporation,  citi- 
zen, and  resident  of  the  state,  by  filing  in 
the  office  of  the  secretary  of  state,  and  in 
the  ojlice  of  the  railroad  commissioner,  cop- 
ies of  its  articles  of  incorporation,  and  thai 
thereupon  a  certificate  of  incorporation  was 
issued  to  it  by  the  secretary  of  state.  The 
petition  further  alleges  that  the  railroad 
track  was  laid  in  Third  street,  in  Maysville, 
under  an  ordinance  from  the  city  authori- 
ties; that  the  railroad  occupied  the  whole 
street,  so  as  to  render,  it  unfit  for  travel 
by  wagons  or  vehicles;  that  the  dty  au- 
thorities were  without  power  to  authorise 
such  use  of  the  street,  and  that  the  ordi- 
nance was  void,  and  the  operation  of  the 
trains  on  the  street  was  illegal. 

On  December  11,  1901,  the  Chesapeake 
ft  Oliio  Railroad  Company  filed  a  petition 
to  remove  the  action  to  the  drcuit  court  of 
the  United  States  for  the  eastern  district  of 
Kentucky.  The  petition  set  up  that  the 
Chesapeake  ft  Ohio  Railroad  Company  was 
a  Virginia  corporation;  that  the  suit  was 
of  a  civil  nature;  that  the  amount  involved 
exceeded  $2,000;  that  in  the  suit  there  was 
a  controversy  which  was  wholly  between 
citizens  of  different  states,  to  wit,  between 
the  Chesapeake  ft  Oliio  Railroad  Company, 
a  citisen  of  Virginia,  and  the  plaintiff  in 
the  suit,  who  was  a  citisen  of  the  state 
of  Kentucky.  It  was  further  alleged  that 
the  Maysville  ft  Big  Sandy  Railroad  Com- 
pany was  not  a  necessary  party  to  the 
suit,  but  was  made  a  defendant  therein 
"for  the  sole  and  simple  purpose"  of  pre- 
venting the  Chesapeake  ft  Ohio  Railroad 
Company  from  removing  the  suit  to  the  cir- 
cuit court  of  the  United  States,  and  there- 
by unlawfully,  wrongfully,  and  fraudulent- 
ly depriving  it  of  a  right  conferred  by  the 
Constitution  and  laws  of  the  United  States.H 
*  Petitioner  quotes  all  the  allegations  of? 
the   plaintiff   connecting   the   Maysville   ft 
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Big  Sandy  Company  with  liability,  and 
avers  that  ''each  and  all  of  them"  were 
*hmtrue  and  palpably  bo,  and  were  known 
to  the  plaintiff  to  be  untrue"  when  made 
in  the  original  and  amended  petition.  Pe- 
titioner alleges  that,  by  reason  of  its  char- 
ter and  amendments  thereto,  and  partly 
of  the  act  of  February  17,  1866,  entitled, 
"An  Act  Authorizing  the  Sale  of  the  Mays- 
Tille  ft  Big  Sandy  Railroad,  and  Providing 
for  the  Organization  of  a  New  Company 
under  Its  Charter  to  Construct  Said  Road" 
(Session  Acts  1866,  page  644),  and  of  the 
General  Laws  of  the  state  of  Kentucky,  the 
Maysville  &  Big  Sandy  Railroad  Company, 
which  petitioner  states  was  recognized 
under  said  act  and  laws,  before  the  making 
of  said  contract  and  lease,  had  full  iiuthbr- 
ity  to  make  the  same,  and  that  petitioner 
was  opeiuting  the  railway  under  the  same 
at  the  time  of  the  injury  complained  of. 
And  the  petitioner  finally  "charges  and 
avers  that  the  allegations  of  the  plaintiff's 
petition  and  amended  petition,  hereinbe- 
fore recited  and  controverted,  were  made, 
and  its  codefendant  was  made  defendant  to 
this  action,  and  was  sued  for  the  injury 
complained  of  herein,  for  the  sole  and  fraud- 
ulent purpose  of  depriving  this  defendant 
of  the  right  to  remove  this  action  to  the 
Federal  court  for  the  eastern  district  of 
Kentucky,  and  of  depriving  that  court  of 
its  jurisdiction." 

The  petition  was  granted,  and  the  clerk 
of  the  court,  on  the  14th  of  December, 
1901,  was  directed  to  make  up  the  record  of 
■aid  cause  for  transmission  to  the  circuit 
court  of  the  United  States  for  the  eastern 
district  of  Kentucky.  The  plaintiff  in  the 
ease  excepted  to  the  order  and  subsequently 
made  a  motion  to  set  it  aside,  which  was 
denied.  An  appeal  from  the  order  to  the 
court  of  appeals  was  inmiediately  granted, 
which  court,  on  the  6th  of  March,  1902, 
reversed  the  order  and  remanded  the  case 
for  trial.  112  Ky.  861,  66  S.  W.  1064.  The 
trial  was  had  and  the  jury  instructed  by 
the  court  to  find  in  favor  of  the  defendant. 
^This  judgment  was  reversed  by  the  court 
Hof  appeals.  28  Ky.  L.  Rep.  636,  89  S.  W. 
?683.  Another  trial  was  had,  ^resulting  in 
a  verdict  and  judgment  for  plaintiff  in 
the  sum  of  $2,600.  The  judgment  was  sus- 
tained by  the  court  of  appeals.  30  Ky. 
L.  Rep.  1009,  100  S.  W.  219.  To  this  judg- 
ment the  writ  of  error  in  the  present  case 
was  taken. 

The  record  further  shows  that,  after  the 
appeal  from  the  order  of  removal,  plaintiff 
in  error  filed  a  transcript  of  the  record  in 
tlie  circuit  court  of  the  United  States  for 
the  eastern  district  of  Kentucky,  and  the 
case  was  duly  docketed.    After  the  decision 


of  the  court  of  appeals  of  Kentucky,  revert- 
ing the  order  of  the  Mason  county  circuit 
court,  removing  the  case  to  the  circuit 
court  of  the  United  States,  plaintiff  filed  in 
the  latter  court  a  motion  to  remand  the 
case  to  the  state  court.  On  October  19, 
1903,   that   motion   was    overruled. 

On  April  4,  1904,  the  Chesapeake  &  Ohio 
Railroad  Company  filed  in  the  circuit  court 
of  the  United  States  its  answer  to  the  pe- 
tition of  the  plaintiff,  and  on  motion  of  the 
latter  the  cause  was  set  down  for  trial 
April  12.  On  the  latter  date  the  Chesa- 
peake &,  Ohio  Railroad  Company  moved  for 
judgment  of  dismissal  of  the  suit  on  the 
face  of  the  pleadings.  This  motion  wsa 
granted,  and  also  a  demurrer  of  the  Maya- 
ville  ft  Big  Sandy  Railroad  Company  was 
sustained  to  the  petition,  and  judgment 
rendered. 

On  November  17,  1903,  plaintiff  in  error 
offered  for  filing  an  answer  in  the  Mason 
county  circuit  court,  which  set  up  the  peti- 
tion for  removal,  and  the  order  thereon,  re- 
moving the  cause  to  the  circuit  court  of 
the  United  States,  the  filing  in  the  latter 
court  of  tne  transcript  of  the  record  and 
the  docketing  of  the  cause  the  13th  of 
January,  1902.  The  answer  alleged  also 
that,  on  motion  of  the  defendants,  a  rule 
was  issued  against  the  plaintiff  to  show 
cause  why  she  should  not  be  required  to 
give  bond  for  costs  or  make  a  deposit  of 
money  in  lieu  thereof,  that  the  plaintiff  filed 
a  .response  thereto,  and,  after  the  decision 
of  the  court  of  appeals  of  Kentucky,  revers- 
ing the  order  removing  the  cause  to  the 
circuit  court  of  the  United  States,  appeared 
by  her  counsel  in  the  latter  court,  filed  a^ 
petition  to  remand  the  case  to  the  state  h 
court,  a  brief  in  support  thereof,  the*opin-* 
ion  of  the  court  of  appeals,  and  that,  on  the 
19th  of  October,  1903,  the  motion  was  de- 
nied. 

The  motion  to  file  the  answer  was  denied 
by  the  state  court,  but,  by  order  of  the 
court,  it  was  made  part  of  the  record. 

Notwithstanding  the  judgment  of  April 
12,  1904,  of  the  circuit  court  of  the  United 
States,  dismissing  the  action,  the  case  re- 
mained on  the  docket  of  the  state  court, 
and,  before  it  was  called  for  trial  again, 
the  defendants  therein  (plaintiffs  in  error 
here)  tendered  an  amended  answer,  setting 
out  all  the  proceedings  in  the  circuit  court 
of  the  United  States,  attaching  thereto  cop- 
ies of  the  judgments  of  that  court,  and 
alleging  that  they  were  in  "force  and  effect 
unreversed,"  and  pleaded  "the  same  to  plain- 
tiff's recovery  against  them  and  each  of 
them  in  said  action."  The  court  refused 
to  let  the  answer  be  filed,  but  ordered  that 
it  be  made  part  of  the  record. 
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Meflsn.  B.  Ii.  Worthlngton,  W.  D.  Coch- 
ran, and  W.  H.  WadBworth  for  plaintiffs  in 
error. 

MeBsrs.  Allan  D.  Ck>le  and  W.  T.  Cole 

for  defendant  in  error. 

eo 

V  *  Mr.  Justice  Day  delivered  the  opinion  of 

the  court: 
2  From  the  foregoing  statement  it  is  appar- 
?ent  that  the*principal  question  in  this  case, 
and  it  is  the  one  which  we  regard  as  de- 
eisive  of  it,  concerns  the  effect  of  the  judg- 
ment  rendered  in  the  circuit  cotlrt  of  the 
United  States  after  it  had  taken  jurisdic- 
tion, which  was  undertaken  to  be  set  up 
in  the  state  court  as  a  bar  to  further  pro- 
ceedings therein.  It  is  contended  by  the 
defendant  in  error  that  when  the  court  of 
appeals  of  Kentucky  rendered  its  judgment 
holding  that  the  case  was  not  a  removable 
one  (March  5,  1902),  that  was  a  final  judg- 
ment upon  the  question  of  jurisdiction,  and 
the  case  should  have  been  brought  here 
for  review  and  determination.  But  we 
are  of  opinion  that  this  contention  is  not 
tenable.  The  case  was  three  times  in  the 
court  of  appeals  of  Kentucky,  and  only  the 
last  judgment  in  that  court  was  a  final  one. 
As  we  have  seen,  the  state  circuit  court, 
in  which  the  action  was  originally  begun, 
held  the  case  was  a  removable  one,  and 
from  that  order  an  appeal  was  prosecuted 
to  the  court  of  appeals  of  Kentucky,  that 
court,  concluding  that  both  railroads  could 
be  properly  joined  in  the  action,  held  that 
the  case  was  not  removable,  and  remanded 
the  same  to  the  state  court  for  further  pro- 
ceedings. 

Upon  the  second  appeal  the  judgment  for 
the  defendant  below  was  reversed,  and  the 
cause  remanded  for  a  new  trial.  Upon  the 
third  trial  a  judgment  was  rendered  in 
favor  of  the  plaintiff  below  for  damages, 
which  was  affirmed  in  the  court  of  appeals 
of  Kentucky,  to  which  judgment  this  writ 
of  error  is  prosecuted.  Nor  is  it  material 
that  the  state  supreme  court  regarded  itself 
as  bound  by  the  decision  in  the  former  ap- 
peal as  the  law  of  the  case  and  declined, 
in  the  judgment  now  under  review,  to  again 
consider  the  question.  The  judgment  imder 
review  was  the  only  final  judgment  in  the 
appellate  court  of  the  state  from  which 
plaintiff  in  error  could  prosecute  a  writ  of 
error,  and,  until  such  final  judgment,  the 
case  could  not  have  been  brought  here  for 
review.  Schlosser  ▼.  Hemphill,  198  U.  S. 
173,  49  L.  ed.  1000,  26  Sup.  a.  Rep.  664, 
and  cases  therein  cited. 

The  circuit  court  of  the  United   States 

having  taken  jurisdiction  of  the  case  upon 

the  removal,  and  having  refused  to  remand 

Sit,  and  proceeded  to  final  judgment,  should 

?the  state  *court,  when  that  judgment  was 
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offered  to  be  pleaded  before  it,  h»Te  gfren 
effect  to  the  judgment  T  That  is  the  Fed- 
eral question  presented  in  this  case.  It  ia 
insisted  for  the  defendant  in  error  that  the 
right  of  removal  depends  upon  the  presenta- 
tion to  the  state  court  of  a  proper  peti- 
tion for  removal,  which  petition  should  con- 
tain the  essential  allegations  necessary  to 
make  out  a  case  under  the  statute  for  that 
purpose,  and  that  unless  this  is  done  the 
jurisdiction  of  the  state  court  is  not  de- 
vested. And  in  aid  of  that  contention  cases 
are  cited  which  hold  that  a  plaintiff  has  the 
right  to  make  a  cause  of  action  joint  when 
acting  in  good  faith,  and  when  he  has  so 
made  it,  the  action  is  deemed  to  be  joint 
for  the  purpose  of  determining  the  right  of 
removal.  Alabama  G.  S.  R.  Co.  v.  Thomp- 
son, 200  U.  S.  206,  60  L.  ed.  441,  26  Sup. 
a.  Rep.  161,  4  A.  &  E.  Ann.  Cas.  1147; 
Cincinnati,  N.  0.  &  T.  P.  R.  Co.  v.  Bohon, 
200  U.  6.  221,  60  L.  ed.  448,  26  Sup.  Ct. 
Rep.  166,  4  A.  &  E.  Ann.  Cas.  1162.  And 
inasmuch  as  the  state  court  has  held  that 
the  MaysviUe  &  Big  Sandy  Railroad  Com- 
pany, under  the  law  of  Kentucky,  could  be 
properly  joined  as  defendant  with  the  Ches- 
apeake &  Ohio  Railway  Company  in  this 
case,  it  is  insisted  that  the  plaintiff  had  a 
right  to  sue  both  companies,  and  that  the 
averment  in  the  petition  for  removal,  that 
the  joinder  was  fraudulent,  goes  for  noth- 
ing in  the  absence  of  a  showing  of  facts 
which  makes  such  joinder  fraudulent  in  fact. 
Wecker  v.  National  Enameling  ft  Stamping 
Co.  204  U.  S.  176,  61  L.  ed.  430,  27  Sup. 
Ct.  Rep.  184,  9  A.  &  E.  Ann.  Cas.  767. 

It  is  insisted  that  this  contention  is  sup- 
ported by  a  line  of  cases  in  this  court 
which  have  held  that  a  state  court  is  not 
bound  to  surrender  its  jurisdiction  imtil  a 
petition  for  removal  has  been  filed  which, 
upon  its  face,  shows  that  the  petitioner 
has  a  right  to  the  transfer  of  the  cause. 
And  it  is  contended  that  the  petition  in  this 
case,  in  view  of  the  decision  of  the  court 
of  appeals  of  Kentucky  as  to  the  right  to 
prosecute  a  joint  cause  of  action,  did  not 
make  a  case  for  removal,  and,  therefore, 
the  state  court  did  not  lose  its  jurisdiction. 
To  maintain  the  general  proposition  that  a 
petition  making  a  case  for  removal  upon 
its  face  is  essential  to  confer  jurisdiction 
upon  the  United  States  circuit  court,  atten- 
tion is  called  to  a  number  of  cases  decided 
in  this  court:  Stone  v.  South  Carolina, ^ 
117  U.  S.  430,  29  L.  ed.  962,  6  Sup.  Ct.^ 
Rep.  799;  Carson  v.^Hyatt,  118  U.  S.  279,? 
30  L.  ed.  167,  6  Sup.  Ct.  Rep.  1060;  Stevens 
V.  Nichols,  130  U.  8.  230,  32  L.  ed.  914, 
9  Sup.  Ct.  Rep.  618;  Crehore  v.  Ohio  &  M. 
R.  Co.  131  U.  S.  240,  33  L.  ed.  144,  9  Sup. 
Ct.  Rep.  692;  Jackson  v.  Allen,  132  U.  S. 
27,  33  L.  ed.  249,  10  Sup.  Ct.  Rep.  9;  Graves 
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^.  Gorbin,  132  U.  8.  671,  88  L.  ed.  402,  10 
Sup.  Ct.  Rep.  196. 

In  thefle  cases  the  JnrisdietioB  of  the 
state  courts  was  maintained  for  the  want 
of  an  adequate  petition  showing  facts  which 
required  an  order  of  removal.  In  none  of 
them  was  involved  the  effect  of  the  judg- 
ment of  a  United  States  circuit  court  tak- 
ing jurisdiction  upon  removal,  unreversed 
and  in  full  force  and  effect.  That  the  cir- 
cuit court  of  the  United  States  may  deter- 
mine the  question  of  the  right  of  removal 
is  conclusively  shown  by  the  terms  of  the 
statute  governing  the  subject.  In  §  3  of 
the  removal  act  ([18  Stat,  at  L.  471,  chap. 
137]  U.  S.  Goinp.  Stat.  1901,  p.  610)  it  is 
provided  that,  a  petition  and  bond  being  en- 
tered in  the  circuit  court  of  the  United 
States,  the  cause  shall  proceed  in  the  same 
manner  as  if  it  had  originally  been  com 
menced  in  the  circuit  court.  And  in  S  6  of 
the  act  it  is  provided  that  the  circuit  court 
of  the  United  States  may  at  any  time  that 
it  appears  that  it  does  not  really  and  sub- 
stantially involve  a  dispute  or  controversy 
properly  within  the  jurisdiction  of  the  cir- 
cuit court,  or  that  the  parties  to  the  suit 
have  been  improperly  and  oollnsively  joined 
for  the  purpose  of  creating  a  case  remova- 
ble under  the  act,  remand  and  dismiss  the 
same  as  justice  may  require.  Section  7  of 
the  act  of  1876  ([18  Stat,  at  L.  472,  chap. 
137]  U.  S.  Gomp.  Stat.  1901,  p.  612)  pro- 
vides that  a  circuit  court,  in  any  case  re- 
movable under  the  act,  shall  have  power  to 
issue  a  writ  of  certiorari  to  the  state  court, 
commanding  that  court  to  make  return  of 
the  record  in  any  cause  removed  as  afore- 
said, or  in  which  any  one  or  more  of  the 
plaintiffs  or  defendants  have  complied  with 
the  provisions  of  the  act  for  the  removal 
of  the  same,  and  enforce  such  writ  accord- 
ing to  law. 

It  is  apparent  that  these  provisions  are 
intended  to  confer  jurisdiction  upon  the 
United  States  circuit  court  to  determine  for 
itself  the  removability  of  a  given  cause,  and 
it  has  been  accordingly  held  in  this  court 
that,  notwithstanding  the  refusal  of  the 
state  court  to  remove  the  case,  the  party 
desiring  the  removal  may  file  a  transcript 
of  the  record  in  the  circuit  court  of  the 
^United  States,  and,  if  the  case  was  a  re- 
?  movable  one,  it  is^immaterial  that  the  state 
eourt  has  denied  the  petition  for  removal. 
Kern  v.  Huidekoper,  103  U.  S.  486,  26  L. 
ed.  864,  and  cases  therein  dted.  And  it  was 
held  in  Madisonville  Traction  Ck>.  v.  St. 
Bernard  Min.  Co.  196  U.  8.  239,  49 
L.  ed.  462,  26  Sup.  Gt.  Rep.  261,  that  not- 
withstanding the  refusal  of  the  state  court 
to  make  an  order  of  removal,  the  contro- 
versy being  removable  to  the  United  States 
circuit  court,  that  court  might  protect  its 


jurisdiotiAB  by  injunction  against  further 
proceedings  in  the  state  court. 

In  view  of  these  provisions  of  the  stat- 
ute, and  the  decisions  of  this  court  constru- 
ing the  same,  we  think  it  was  the  intention 
of  Congress  to  confer  upon  the  circuit  court 
of  the  United  States  a  right  to  determine 
the  removability  of  a  cause,  independently 
of  the  jurisdiction  and  determination  of 
the  state  courts.  And  while  it  is  true  tliat, 
when  the  judgment  of  a  state  court  is  under 
consideration,  it  may  properly  be  held  that 
the  courts  of  the  state  are  not  obliged  to 
surrender  their  jurisdiction  imtil  a  petition 
is  filed  making  a  proper  ground  for  removal, 
it  does  not  follow  that,  when  the  jurisdic- 
tion of  the  circuit  court  of  the  United 
States  is  invoked,  its  judgment  holding  a 
case  removable  and  rendering  a  final  judg- 
ment therein  can  be  disregarded  by  the 
state  court  where  it  is  properly  set  up  be- 
fore judgment,  as  was  done  in  the  present 
case.  If  this  be  not  so,  the  state  court  may 
ignore  an  unreversed  judgment  of  the  Unit- 
ed States  circuit  court  deciding  a  ques- 
tion of  Federal  jurisdiction  within  the  pow- 
er conferred  upon  it  by  Congress,  and  where- 
in it  was  intended  to  give  to  the  state  court 
no  right  to  review  such  action,  and  where- 
in the  judgment  is  binding  imtil  properly 
reversed  in  this  court,  in  which  the  ques- 
tion of  jurisdiction  can  alone  be  finally 
settled,  whether  brought  here  from  a  state 
or  Federal  court. 

The  circuit  court  of  the  United  States 
having  an  independent  jurisdiction  to  deter- 
mine the  removability  of  the  cause,  what  is 
the  proper  procedure  when,  as  has  sometimes 
happened,  the  Federal  court  differs  from 
the  state  court  upon  this  question?  This 
question  was  dealt  with  in  Baltimore  ft  0. 
R.  Co.  V.  Koontz,  104  U.  S.  6,  16,  26  L.  ed. 
643,  646,  wherein  Mr.  Chief  Justice  Waite,gQ 
speaking  for  the  court,  said:  jj 

*  "The  right  to  remove  is  derived  from  a* 
law  of  the  United  States,  and  whether  a 
case  is  made  for  removal  is  a  Federal  ques- 
tion. If,  after  a  case  has  been  made,  the 
state  court  forces  the  petitioning  party  to 
trial  and  judgment,  and  the  highest  court 
of  the  state  sustains  the  judgment,  he  is  en- 
titled to  his  writ  of  error  to  this  court  if 
he  saves  the  question  on  the  record.  If 
a  reversal  is  had  here  on  account  of  that 
error,  the  case  is  sent  back  to  the  state 
court  with  instructions  to  recognize  the  re- 
moval, and  proceed  no  further.  Such  was, 
in  effect,  the  order  in  Gordon  v.  Longest, 
16  Pet  97,  10  L.  ed.  900.  The  petitioning 
party  has  the  right  to  remain  in  the  state 
court  under  protest,  and  rely  on  this  form 
of  remedy  if  he  chooses,  or  he  may  enter 
the  record  in  the  circuit  court  and  require 
the   adverse   party   to    litigate   with   him 
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tliere»  erea  whflA  liie  itftte  eomrt  U  going 
on.  This  was  actually  done  in  Removal 
Oues,  100  U.  S.  457,  25  L.  ed.  593.  When 
the  suit  is  docketed  in  the  eireuit  court, 
the  adverse  party  may  move  to  remand.  If 
his  motion  is  decided  against  him,  he  may 
save  his  point  on  the  record,  and,  after 
final  judgment,  bring  the  case  here  for  re- 
ylew,  if  the  amount  involved  is  sufficient 
for  our  jurisdiction.  If,  in  such  a  case,  we 
think  his  motion  should  have  been  granted, 
we  reverse  the  judgment  of  the  circuit 
eourt,  and  direct  that  the  suit  be  sent  back 
to  the  state  court,  to  be  proceeded  with 
there  as  if  no  removal  had  been  had.  If 
the  motion  to  remand  is  decided  by  the  cir- 
cuit eourt  against  the  petitioning  party,  he 
can  at  onoe  bring  the  case  here  by  writ  of 
error  or  appeal  for  a  review  of  that  de- 
cision, without  regard  to  the  amount  in 
controversy.  Babbitt  v.  Clark,  103  U.  8. 
606,  26  L.  ed.  507.  If,  in  such  a  ease,  we 
reverse  the  order  of  the  circuit  court  to  re- 
mand, our  instructions  to  that  court  are, 
as  in  Relfe  v.  Bundle  (Life  Asso.  of  Amer- 
ica V.  Bundle)  103  U.  S.  222,  26  L.  ed.  337, 
to  proceed  according  to  law,  as  with  a  pend- 
ing suit  within  its  jurisdiction  by  removal." 

So  far  as  the  case  now  before  us  is  oon- 
eemed  it  is  immaterial  that,  under  the  act 
of  liarch  3,  1887  [24  Stat  at  L.  552,  chap. 
878,  U.  S.  Comp.  Stat.  1901,  p.  500],  the 
decision  of  a  circuit  court  of  the  United 
States  remanding  a  case  to  the  state  court 
is  ilnal.  Missouri  P.  B.  Co.  v.  Fitzgerald, 
160  U.  S.  556,  40  L.  ed.  536,  16  Sup.  Ct 
SBep.  380. 

•  ^Again,  speaking  for  the  court  on  the  same 
■abject,  in  Burlington,  C.  B.  &  N.  B.  Co.  v. 
Dunn,  122  U.  S.  513-^16,  30  L.  ed.  1159, 1160, 
7  Sup.  Ct.  Bep.  1262,  Mr.  Chief  Justice 
Waite  said: 

'^ut  even  though  the  state  court  should 
refuse  to  stop  proceedings,  the  petitioning 
party  may  enter  a  copy  of  the  record  of 
that  court,  as  it  stood  on  the  filing  of  his 
petition  in  the  circuit  court,  and  have  the 
suit  docketed  there.  If  the  circuit  court 
errs  in  taking  jurisdiction,  the  other  side 
may  bring  the  decision  here  for  review, 
after  final  judgment  or  decree,  if  the  value 
of  the  matter  in  dispute  is  sufficient  in 
amount." 

From  these  decisions  it  is  apparent  that, 
while  the  petitioner,  in  the  event  of  an  ad- 
verse decision  in  the  state  court,  may  re- 
main in  that  court,  and,  after  a  final  judg- 
ment therein,  bring  the  case  here  for  review, 
he  is  not  obliged  to  do  so.  He  may  file 
the  record  in  the  circuit  court  of  the  United 
States,  as  was  said  by  Mr.  Chief  Justice 
Waite,  while  the  case  is  going  on  in  the 
state  court.  The  Federal  statute  then  gives 
to  the  United  States  circuit  court  jurisdic- 


tioB  to  determino  the  question  of  removabili- 
ty, and  it  has  the  power,  not  given  to  the 
state  court,  to  protect  its  jurisdiction,  not- 
withstanding S  720  of  the  Bevised  Statutes 
(U.  S.  Comp.  Stat.  1901,  p.  681),  by  an  in- 
junction against  further  proceedings  in  the 
state  courts.  Madisonville  Traction  Co.  v. 
St.  Bernard  Min.  Co.  supra. 

In  order  to  prevent  unseemly  conflict 
of  jurisdiction  it  would  seem  that  the  state 
court  in  such  cases  should  withhold  its 
further  exercise  of  jurisdiction  imtil  the 
decision  of  the  circuit  court  of  the  United 
States  is  reviewed  in  this  court.  If  the 
Federal  jurisdiction  is  not  sustained,  the 
case  will  be  remanded  with  instructions 
that  it  be  sent  back  to  the  state  court  as 
if  no  removal  had  been  had.  Baltimore  & 
O.  B.  Co.  V.  Koontz,  supra. 

Conceding  that,  except  for  the  principle 
of  comity,  the  state  court  may  decide  the 
question  of  jurisdiction  for  itself,  in  the 
absence  of  an  injunction  from  the  Federal 
court  in  aid  of  its  own  jurisdiction,  or  a 
writ  of  certiorari  requiring  the  state  court 
to  surrender  the  record  under  the  act  of 
1876,  is  the  state  court  obliged  to  give 
jBffect  to  the  judgment  of  the  United  StatesS 
circuit  court,  from  which  no  writ  of  error? 
is  taken,  and  rendered  in  the  Federal  court 
after  it  has  sustained  its  own  jurisdiction 
and  refused  to  remand  the  action  T 

In  view  of  the  fact  that  the  question  is 
a  Federal  one,  and  that  the  state  court  is 
given  no  right  to  review  or  control  the  ex- 
ercise of  the  jurisdiction  of  the  Federal 
court,  we  think  that  such  Federal  judgment 
cannot  be  ignored  in  the  state  court  as  one 
absolutely  void  for  want  of  jurisdiction, 
and  that  such  judgment,  until  reversed  by 
a  proper  proceeding  in  this  court,  is  bind- 
ing upon  the  parties,  and  must  be  given 
force  when  set  up  in  the  action.  This  view 
is  sustained  in  the  former  decisions  of  this 
court  upon  the  subject.  In  Des  Moines  Nav. 
ft  B.  Co.  V.  Iowa  Homestead  Co.  123  U.  S. 
652,  31  L.  ed.  202,  8  Sup.  a.  Bep.  217,  this 
court  considered  the  effect  of  a  judgment 
rendered  in  the  Federal  court  upon  removal 
from  the  state  court.  In  that  case  it  ap- 
peared that  the  Federal  court  ought  not 
in  fact  to  have  taken  jurisdiction,  for  it 
appeared  upon  the  face  of  the  record  that 
some  of  the  defendants  who  did  not  join 
in  the  petition  for  removal  were  citizena 
of  the  same  state  as  the  plaintiff.  The 
state  court  of  Iowa  refused  to  give  effect 
to  the  judgment  of  the  Federal  court,  and 
its  judgment  was  reversed.  Mr.  Chief  Jus- 
tice Waite,  speaking  for  the  court,  said 
(p.  659): 

''Whether  in  such  a  case  the  suit  could  be 
removed  was  a  question  for  the  circuit  court 
to  decide  when  it  was  called  on  to  take  ju- 
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risdieiion.  If  It  kept  the  case  when  it  ought 
to  have  been  remanded,  or  if  it  proceeded 
to  adjudicate  on  matters  in  dispute  be- 
tween two  citizens  of  Iowa  when  it  ought 
to  have  confined  itself  to  those  between  the 
citizens  of  Iowa  and  the  citizens  of  New 
York,  its  final  decree  in  the  suit  could  have 
been  reversed,  on  appeal,  as  erroneous,  but 
the  decree  would  not  have  been  a  nullity. 
To  determine  whether  the  suit  was  remov- 
able in  whole  or  in  part  or  not  was  certain- 
ly within  the  power  of  the  circuit  court. 
The  decision  of  that  question  was  the  exer- 
ncise,  and  the  rightful  exercise,  of  jurisdic- 
gtion,  no  matter  whether  in  favor  of  or 
*  against  taking  the  cause.  Whether  its  •de- 
cision was  right,  in  this  or  any  other  re- 
spect, was  to  be  finally  determined  by  this 
court  on  appeal." 

In  Dowell  v.  Applegate,  152  U.  S.  327, 
88  L.  ed.  463,  14  Sup.  CL  Rep.  611,  the 
benefit  of  a  judgment  in  the  circuit  court 
of  the  United  States  was  claimed.  That 
judgment  was  the  basis  of  a  conveyance 
to  the  plaintiff  in  error,  and  it  was  contend- 
ed that  the  conveyance  was  void,  inasmuch 
as  the  Federal  court  had  no  jurisdiction  of 
the  suit  in  which  the  sale  was  ordered.  It 
was  held  in  this  court  that  even  if  the 
Federal  court  erred  in  assuming  or  retain- 
ing jurisdiction  of  the  suit,  its  decree,  be- 
ing unmodified  and  unreversed,  could  not 
be  treated  as  a  nullity.  After  citing  previ- 
ous decisions  of  this  court,  the  court,  speak- 
ing through  Mr.  Justice  Harlan,  said  (p. 
840): 

'These  cases  establish  the  doctrine  that, 
although  the  presumption  in  every  stage 
of  a  cause  in  a  circuit  court  of  the  United 
States  is  that  the  court  is  without  jurisdic- 
tion unless  the  contrary  affirmatively  ap- 
pears from  the  record  (BOrs  v.  Preston,  111 
U.  S.  252,  255,  28  L.  ed.  419,  4  Sup.  Ct.  Rep. 
407,  and  the  authorities  there  cited),  yet,  if 
such  jurisdiction  does  not  so  appear,  the 
judgment  or  final  decree  cannot,  for  that 
reason,  be  collaterally  attacked,  or  treated 
as  a  nullity. 

'These  auhorities,  above  cited,  it  is  said, 
do  not  meet  the  present  case,  because  the 
ground  on  which,  it  is  claimed,  the  Federal 
court  assumed  jurisdiction,  was  insufficient 
in  law  to  make  this  case  one  arising  under 
the  laws  of  the  United  States.  But  that 
was  a  question  which  the  circuit  court  of 
the  United  States  was  competent  to  deter- 
mine in  the  first  instance.  Its  determination 
of  it  was  the  exercise  of  jurisdiction.  JSiven 
if  that  court  erred  in  entertaining  jurisdic- 
tion, its  determination  of  that  matter  was 
oonclusive  upon  the  parties  before  it,  and 
eould  not  be  questioned  by  them,  or  either  of 
them,  collaterally,  or  otherwise  than  on  writ 
of  error  or  appeal  to  this  court." 


Applying  these  prindples  to  the  ease  at 
bar,  we  think  the  state  court  erred  in  re- 
fusing to  give  effect  to  the  judgment  set 
up  in  the  answer  offered  in  the  state  court. 
When    the    application    for    removal    was^ 
made  in  the  state  circuit  court,  that  court  g 
'held   the   case   removable,  and   the   record* 
was  filed  in  the  Federal  court.    Afterwards 
that    court,   upon   the   application   of   the 
plaintiff,  refused  to  remand  the  suit,  and 
proceeded  to  a  final  determination  thereof, 
and  rendered  judgment  accordingly. 

It  is  not  necessary  to  determine  whether 
the  case  was  removable  or  not.  The  Feder- 
al court  was  given  jurisdiction  to  determine 
that  question,  it  did  determine  it,  and  its 
judgment  was  conclusive  upon  the  parties 
before  it  until  reversed  by  a  proper  proceed- 
ing in  this  court.  Instasid  of  bringing  the 
case  here,  the  plaintiff  proceeded  in 
the  state  court,  and  that  court  de- 
nied effect  to  the  Federal  judgment. 
The  plaintiff  in  error  lost  no  right 
when  thus  compelled  to  remain  in  the 
state  court,  notwithstanding  the  Fed- 
eral judgment  in  its  favor,  and  brought 
the  suit  here  by  writ  of  error  to  the  final 
judgment  of  the  state  court,  denying  its 
right  secured  by  the  Federal  judgment. 
It  was  open  to  the  plaintiff  to  bring  the 
adverse  decision  of  the  Federal  court  on  the 
question  of  jurisdiction  to  this  court  for 
review.  This  course  was  not  pursued,  but 
the  action  proceeded  in  the  state  court,  evi- 
dently upon  the  theory  that  the  judgment 
of  the  Federal  court  was  a  nullity  if  it  had 
erred  in  taking  jurisdiction.  For  the  rea- 
sons stated  we  think  this  hypothesis  is  not 
maintainable. 

The  judgment  of  the  Court  of  Appeals  of 
Kentucky  is  reversed  and  the  cause  is  re- 
manded for  further  proceedings  not  incon- 
sistent with  this  opinion. 

Dissenting:  Mr.  Justice  McKenna. 


(218  U.  S.  223) 
JOSIAH  CODER,  Trustee  of  the  Estate  ol 
Alexander  Armstrong,  Bankrupt^  Appt^ 

V. 

WILLIAM    ARTS. 

BaNKBUPTCY    (§    451*)— APPEAIr-T6    ClB- 

cuiT  Court  of  Appeals. 

1.  A  proceeding  in  bankruptcy  within  the 
meaning  of  the  bankrupt  act  of  July  1, 
1808  (30  Stat  at  L.  644,  chap.  541,  U.  8. 
Comp.  Stat.  1901,  p.  3418),  §  25,  providing 
for  appeals  in  bankruptcy  proceedings  from 
courts  of  bankruptcy  to  the  circuit  courts 
of  appeals  to  review  judgments  allowing  or 
rejecting  a  debt  or  claim  of  $500  or  more, 
is  instituted  by  presenting  to  the  trustee  in 
bankruptcy  a  claim  upon  notes  of  the  bank- 
rupt in  excess  of  that  amount,  joined  with 
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the  sfcdtexnent  that  the  claimant  had  seeu- 
jrity  upon  the  estate  which  it  was  his  pur- 
pose to  maintain,  and  upon  which  he  was 
entitled  to  priority  in  the  distribution  of 
the  assets,  although  the  trustee  makes  no 
objection  to  the  amount  found  due  upon  the 
notes,  and  only  seeks  by  his  appeal  to  con- 
test further  the  right  to  security. 

[Bd.  Note.— For  other  cases,  see  Bankruptcy. 
Dec  Dig.  8  451.*] 
Bankbuptcy  (i  461*)  —  Appkai.  —  Time  — 

FlNDINOft~**KEC0BD." 

2.  A  sufficient  compliance  with  general 
orders  in  bankruptcy  No.  36, i  providing  that 
appeals  under  the  bankrupt  act  from  the 
circuit  court  of  appeals  to  the  Federal  Su- 
preme Court  shall  be  taken  within  thirty 
days  after  judgment,  and  that  the  court 
below  shall,  at  or  before  the  time  of  enter- 
ing the  judgment,  make  and  file  findings  of 
fact  and  conclusions  of  law,  which,  together 
with  the  pleadings  and  judgment,  shall  con- 
stitute the  record,  is  shown  where  the  ap- 
peal was  taken  within  the  thirty  days,  and 
the  circuit  court  of  appeals  made  its  find- 
ings of  fact  and  conclusions  of  law  part  of 
the  record  by  an  order  made  within  thirty 
days,  directing  the  same  to  be  filed  nunc  pro 
tunc  as  of  the  date  of  the  judgment 

[Bd.  Note.— For  other  oases,  see  Bankruptcy, 

For  other  definitions,  see  Words  and  Phrases, 
▼ol.  7.  pp.  6008-6014;    vol.  8,  p.  7781.] 

Bankbuptcy  (ft  453*)— Appeai^Fedebal 
Question. 

3.  The  question  involved  in  a  proceeding 
in  bankruptcy  is  one  which,  within  the 
meaning  of  the  bankrupt  act  of  July  1, 
1898,  §  26b,  giving  appeals  to  the  Federal 
Supreme  Court,  would  have  sustained  a  writ 
of  error  from  that  court  had  the  ease  been 
decided  by  the  highest  court  of  the  state, 
where,  in  determining  the  validity  of  a  lien 
asserted  to  secure  a  claim  against  the  bank- 
rupt's estate,  a  construction  of  the  bank- 
rupt act  is  directly  involved,  one  party  as- 
serting a  construction  which  would  defeat 
the  lien,  and  the  other  party  one  which 
would  give  it  validity. 

[Bd.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  I  453.«] 

Bankruptcy  (§  180*)— Fraudulent  Con- 
veyance—Intent. 

4.  The  neeessaiy  effect  upon  other  credit- 
ors of  a  mortgage  executed  by  an  insolvent 
within  four  months  of  the  filing  of  a  peti- 
tion in  bankruptcy,  to  secure  a  pre-existing 
debt,  does  not  dispense  with  the  necessity 
of  showing  an  actual  intent  on  his  part  to 
hinder,  delay,  or  defraud  creditors,  which  is 
essential  under  the  bankrupt  act  of  July 
1,  1898,  §  67e,  in  order  to  avoid  such  mort- 
gage, where  the  mortgagee  was  ignorant  of 
the  insolvency  of  the  mortgagor,  and  had  no 
reason  to  believe  that  a  preference  was  in- 
tended. 

[Bd.  Note.— For  other  cases,  see  Bankruptcy, 
Gent  Dig.  88  262,  253;    Dec.  Dig.  8  ISO.*] 

Bankruptcy  (|  823*)  —  Interest  —  On 
MoETGAGS  Debt  of  Bankrupt. 

5.  A  creditor  of  a  bankrupt  who  has  tak- 
en a  mortgage  to  secure  his  debt,  which  is 
not  voidable  under  the  bankrupt  act,  is  en- 


titled  to   interest   on   the   mortgage   debt» 
where  the  estate  is  ample  for  that  purpose. 
[Ed.  Note.— For  other  cases,  see  Bankruptcy. 
Dec.  Dig.  8  S23.*} 

[No.  93.] 

Argued  January  26,  1909.    Decided  April  6, 
1909. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Cir- 
cuit to  review  a  judgment  which,  on  an  ap- 
peal from  the  District  Court  for  the  South- 
ern District  of  Iowa,  allowed  certain  claims 
against  a  bankrupt  estate,  and  upheld  the 
validity  of  a  mortgage  executed  to  secure 
their  payment.    Affirmed. 

See   same   case   below,    15   L.R.A.(N.S.) 
872,  82  C.  C.  A.  91,  162  Fed.  943. 

The  facts  are  stated  in  the  opinion. 

Mr.  Myron  Ij.  lioarned  for  appellant. 

Messrs.  George  S.  Wright  and  Robert  E. 
CHanly  for  appellee.  ^ 

« 

*  Mr.  Justice  Day  delivered  the  opinion  of* 
the  court: 

Alexander  Armstrong,  upon  a  petition  in 
voluntary  bankruptcy,  was  adjudicated 
a  bankrupt  by  the  United  States  district 
court  for  the  southern  district  of  Iowa  on 
August  6,  1904.  Josiah  Coder,  appellant, 
was  duly  elected  and  qualified  as  trustee. 
On  August  26,  1904,  William  Arts,  ap- 
pellee, filed  a  claim  for  $104,880.46  against 
the  bankrupt  estate  on  certain  promissory 
notes,  to  wit,  one  in  the  sum  of  $2,700, 
dated  May  19,  1900,  due  May  19,  1901;  one 
in  the  sum  of  $18,453,  dated  December  26, 
1903,  due  March  26,  1904;  one  in  the  sum 
of  $20,000,  dated  January  29,  1904,  due  on 
demand;  one  in  the  sum  of  $58,826.50,  dat- 
ed January  29,  1904,  due  January  30,  1905; 
and  one  in  the  sum  of  $5,512.40,  dated  June 
17,  1904,  due  on  demand. 

It  was  alleged  in  the  claim  filed  that 
the  first  four  notes  were  secured  by  a  real- 
estate  mortgage,  dated  May  2,  1904,  cover- 
ing 2,280  acres  of  land  in  Carroll  county, 
Iowa,  and  the  last  note  by  a  real-estate 
mortgage  of  June  17,  1904,  oorering  616% 
acres  of  land  in  Monona  county,  Iowa. 
The  claimant  asked  for  the  allowance  of  his 
notes  against  the  estate,  reserving  all 
rights  to  his  securities  in  every  portion 
thereof.  The  trustee  filed  an  answer  and 
objections  to  the  claim  of  Arts,  attacking 
both  the  notes  and  the  mortgage,  alleging, 
in  substance,  that  the  bankrupt  was  not 
indebted  to  the  claimant  in  the  amount 
named;  that  two  of  the  notes  were  really 
obligations  of  the  sons  of  Annstrong,^^ 
signed  by  Arts  as  surety;  that  the  mort-g 
gage*was  given  to  secure  a  pre-existing  in-» 
debt edn ess  within  four  months  of  the  ad- 
judication in  bankruptcy;  that,  at  the  time 
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of  th«  giving  of  the  mortgage^  the  property 
of  the  banlmipt  wm  not,  at  a  fair  Talua- 
tion,  eufficient  to  pay  his  debts,  and  that 
he  was  insolvent;  that  the  claimant  or  his 
agents  knew  the  bankrupt's  condition,  or 
had  knowledge  of  such  facts  as  would  put 
them  on  inquiry;  that  the  mortgage  was 
given  with  the  intent  and  purpose  to  prefer 
claimant;  that  claimant  or  his  agents  had 
reason  to  believe  a  preference  was  intended; 
and  that  the  mortgage  was  made  and  given 
within  four  months  of  the  adjudication 
in  bankruptcy  with  the  intent  and  purpose 
to  hinder,  delay,  or  defraud  creditors. 

Testimony  was  taken  before  the  referee, 
and  upon  exceptions  to  his  findings  the  case 
went  before  the  district  judge,  who  set 
aside  the  findings  of  the  referee,  made 
findings  of  fact^  and  entered  the  following 
order: 

*^t  is  therefore  hereby  ordered,  adjudged, 
and  decreed  that  the  said  daim  of  William 
AjIs,  on  account  of  the  four  notes  referred 
tc  in  the  fourth  finding  of  facts  herein,  and 
secured  by  the  said  mortgage  of  May  2, 
1904,  be  and  the  same  are  established 
against  the  trustee  and  estate  of  Alexander 
Armstrong,  bankrupt,  and  the  said  notes 
and  the  mortgage  securing  the  same  are 
hereby  declared  to  have  been  a  good,  valid, 
and  [enforceable]  lien  on  the  pr6perty  de- 
scribed in  said  mortgage  from  the  time  of 
the  giving  and  recording  of  said  mortgage 
down  to  the  time  when  said  property  was 
sold  by  the  trustee  in  bankruptcy  herein, 
under  order  of  this  court,  discharged  and 
free  and  clear  of  all  liens,  and  are  now  a 
good,  valid,  and  [enforceable]  lien  on  the 
proceeds  of  the  sale  of  said  land  in  the 
hands  of  the  trustee.  To  which  said  order, 
adjudication,  and  decree,  and  each  part 
thereof,  the  trustee  excepts. 

'^t  is  further  ordered,  adjudp^d,  and  de- 
creed that  the  said  claims  of  the  said  Wil- 
liam Arts  on  account  of  said  four  notes, 
aggregating,  principal  and  interest,  the  sum 
of  $97,497.40,  as  found  in  the  fifth  finding 
of  fact,  herein  to  be  paid  in  full  to  the  said 
S  William  Arts,  claimant,  by  the  trustee  out 
S'of  the  funds^and  moneys  in  his  hands  by 
him  received  on  account  of  the  sale  of  the 
lands  covered  by  said  mortgage,  and  herein- 
before described,  after  the  payments  of  all 
prior  liens  and  claims  thereon  as  deter- 
mined by  this  court.  To  which  said  order, 
adjudication,  and  decree,  and  each  part 
thereof,  the  trustee  excepts. 

'It  is  further  ordered,  adjudged,  and  de- 
creed that  the  note  and  claim  of  $5,612.40, 
referred  to  in  the  fourteenth  finding  of  fact 
herein,  be,  and  the  same  is  hereby,  estab- 
lished as  against  the  trustee  and  the  es- 
tate, and  that,  as  to  said  claim,  the  said 
William  Arts  will  participate  in  said  estate 


as  a  general  creditor.  To  which  said  orders 
adjudication,  and  decree,  and  each  part 
thereof,  the  trustee  excepts. 

"It  is  further  ordered,  adjudged,  and  de- 
creed that  the  said  mortgage  of  June  17, 
1904,  given  to  secure  said  daim  of  $5,512.40, 
be  not  enforced,  but  is  hereby  set  asidor 
canceled,  and  held  for  naught,  and  treated 
as  though  never  given,  and  the  claimant 
Arts  take  nothing  under  the  mortgage.'' 

The  case  is  reported  in  the  district  court 
in  145  Fed.  202. 

The  trustee  took  the  case  to  the  drcuit 
court  of  appeals  for  the  eighth  circuit  upon 
petition  for  a  review  and  by  appeal.  That 
court  dismissed  the  petition  for  review,  and, 
after  considering  the  appeal,  sustained  the 
findings  of  the  district  court  and  afl&rmed 
its  judgment,  except  upon  the  matter  of  in- 
terest on  the  notes  secured  by  the  mort- 
gage, wherein  it  differed  from  the  district 
court,  and  held  that  Arts  was  entitled  to 
interest  on  the  notes,  to  be  paid  out  of  the 
fund.  15  LJIJL.(N.S.)  372,  82  C.  C.  A.  91, 
152  Fed.  943.  This  correction  of  interest 
was  made  upon  the  petition  of  Arts  for  re- 
view. An  appeal  was  then  taken  to  this 
court  upon  a  petition  for  allowance  of  ap- 
peal, stating  the  allowance  of  the  claim 
and  the  establishment  of  the  lien  thereof. 
The  ground  of  appeal  alleged  was  that  the 
amount  in  controversy  exceeded  the  sum  of 
$2,000,  and  that  it  was  a  proper  case  to  ap- 
peal from  the  court  of  appeals  to  the  Su- 
preme Court  of  the  United  States.  The 
appeal  was  allowed  within  thirty  days  of 
the  entry  of  the  decree,  and  afterwards, 
within  thirty  days,  an  order  was  madeee 
Vhich  redted  that  the  court  had  made  cer-? 
tain  findings  of  fact  and  condusions  of  law, 
and  the  same  was  entered  nunc  pro  tune  as 
of  the  date  of  the  judgment,  as  follows: 

"1.  Alexander  Armstrong  flJled  a  volim- 
tary  petition  in  bankruptcy  on  July  27, 
1904,  in  the  district  court  of  the  United 
States  for  the  southern  district  of  Iowa, 
and  was  adjudged  a  bankrupt  thereon  on 
August  6,  1904. 

"2.  For  many  years  prior  to  May  2,  1904, 
he  had  been  engaged  prindpally  in  farming 
in  Carroll  county,  Iowa,  and  on  that  day  he 
owned  a  tract  of  80  acres  of  land  and  a 
tract  of  2,360  acres  of  land  in  that  county, 
616^  acres  of  land  in  Monona  county,  a 
residence  and  business  lot  in  Glidden,  Iowa, 
200  or  300  head  of  cattle,  30  horses,  a  large 
number  of  hogs,  and  some  farm  machinery. 
Mortgages  which  amounted  to  about  $18,- 
000  had  been  recorded  against  a  part  of  the 
land  in  Carroll  county,  and  the  land  in 
Monona  county  had  been  traded  for  in 
April,  1904,  and  taken  subject  to  one  half 
of  a  mortgage  for  $40,000.  All  of  the  other 
property  was  free  from  encumbrance.     But 
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the  residence  in  Glidden  wu  his  homestead 
and  exempt  from  execution. 

"8.  William  Arts  was  the  sole  owner  of 
a  state  bank  in  Oarroll,  Iowa,  which  he 
opened  in  1898,  and  his  son,  W.  A.  Arts,  was 
the  cashier.  In  June,  1898,  the  bank  com- 
menced loaning  money  to  Armstrong,  and 
continued  to  loan  moneys  to  him  in 
amounts  varying  from  $20,000  to  a  few 
hundred  dollars  at  a  time,  and  to  renew  old 
loans,  until,  on  May  2,  1904,  Armstrong 
owed  Arts  $98,503.32,  evidenced  by  notes, 
and  $2,000,  evidenced  by  an  overdrawn  ac- 
count in  the  bank.  This  indebtedness  had 
been  increasing  steadily  from  June,  1808,  by 
reason  of  the  new  loans  and  the  aoerual  of 
interest.  Armstrong  first  opened  an  ac- 
count in  Arts's  bank  in  April,  1900.  Prior 
to  that  time  he  had  kept  an  account  in  an- 
other bank  in  Carroll,  in  which  Arts  had 
owned  a  large  interest  up  to  the  time  he 
opened  his  own  bank,  in  1898. 

"4.  Armstrong  had  the  reputation  of  be- 
ing one  of  the  wealthiest  men  in  Oarroll 
« county  and  no  security  had  been  required 
?of  or  given  by  him  to  Arts  until  May  2, 
1904,  when  he  gave  a  mortgage  on  2,360 
acres  of  his  land  in  Oarroll  county  to  se- 
cure the  payment  of  $98,603.32,  evidenced 
by  his  notes,  and  this  mortgage  was  re- 
corded on  May  3,  1904.  It  was  executed 
at  the  request  of  the  cashier  of  the  bank, 
or  at  the  request  of  his  brother,  who  had 
been  called  home  by  reason  of  the  serious 
illnes  of  their  father,  William  Arts. 

"5.  Armstrong  was  insolvent  on  May  2, 
1904.  when  he  gave  the  mortgage  to  Arts, 
and  he  then  knew  that  he  was  insolvent 

"6.  Neither  Arts  nor  any  of  his  agents  act- 
ing therein  knew  or  had  reasonable  cause  to 
believe  that  Armstrong  was  insolvent  when 
he  gave  the  mortgage  of  May  2,  1904,  nor 
did  Arts  or  any  of  his  agents  acting  therein 
then  have  reasonable  cause  to  believe  that 
it  was  intended  thereby  to  give  him  a  pref- 
erence over  other  creditors  by  the  execution 
of  that  mortgage. 

"7.  Armstrong  did  not  make  the  mort- 
gage of  May  2,  1904,  with  any  intent  or 
purpose  on  his  part  to  hinder,  delay,  or 
defraud  his  creditors  or  any  of  them. 

"S.  There  is  due  to  the  appellee  on  the 
notes  secured  by  the  mortgage  of  May  2, 
1904,  with  interest  to  March  1,  1906,  the 
sum  of  $109,107.56,  and  this  amount  should 
be  paid  to  appellee  by  the  appellant  out 
of  the  funds  and  moneys  in  his  hands 
which  he  received  on  account  of  the  sale 
of  the  lands  covered  by  that  mortgage. 
Ocmelusions  of  Law. 

'1.  The  mortgage  of  May  2,  1904,  is  not 
voidable  by  the  trustee  under  sections  60a 
and  60b  of  the  bankruptcy  law,  because 
neither  Arts  nor  his  agents  acting  therein 


had  reasonable  cause  to  believe  that  it  was 
intended  thereby  to  give  a  preference. 

**2.  The  mortgage  of  May  2,  1904,  is  not 
null  or  void  as  against  the  creditors  of  the 
mortgagor,  Armstrong,  imder  §  67e,  because 
it  was  not  made  with  the  intent  or  purpose 
on  his  part  to  hinder,  delay,  or  defraud 
his  creditors  or  any  of  them. 

"3.  The  giving  of  the  mortgage  of  MayS 
2,  1904,  to  Arts,  did*not,  as  a  matter  of  law,? 
constitute  any  evidence  of  any  intent  on 
the  part  of  the  bankrupt  to  hinder,  delay, 
or  defraud  other  creditors  within  the  mean- 
ing of  §  67e,  notwithstanding  the  fact  that 
its  necessary  effect  was  to  hinder  and  delay 
other  creditors,  and  to  deprive  them  of  an 
opportunity  they  might  otherwise  have  had 
to  collect  larger  portions  of  their  claims. 

"4.  The  mortgage  of  May  2,  1904,  though 
given  within  four  months  of  the  adjudi- 
cation in  bankruptcy,  to  secure  a  pre-exist- 
ing unsecured  indebtedness,  was  valid,  and 
the  appellee  should  be  paid  $109,107.56  out 
of  the  proceeds  of  the  sale  of  the  mort- 
gaged property." 

It  is  contended  by  the  appellee  that  the 
case  should  be  dismissed  for  want  of  Juris- 
diction of  the  circuit  court  of  appeals  and 
of  this  court  Questions  of  the  jurisdiction 
in  bankruptcy,  particularly  of  the  appellate 
courts,  have  given  rise  to  numerous  and 
not  altogether  reconcilable  decisions.  The 
bankruptcy  act,  as  originally  passed,  did 
not  give  the  bankruptcy  courts  jurisdiction 
over  plenary  suits  to  recover  the  property 
alleged  to  belong  to  the  trustee  in  bank- 
ruptcy, except  with  the  consent  of  the  de- 
fendant This  was  the  subject  of  full  con- 
sideration and  determination  in  Bardes  v. 
First  Nat  Bank,  178  U.  S.  524,  44  L.  ed. 
1175,20  Sup.  Ct  Rep.  1000.  Subsequent  de- 
cisions of  this  court  construed  the  act  to 
give  the  bankruptcy  courts  jurisdiction  over 
controversies  concerning  the  property  in 
possession  of  the  bankruptcy  courts. 
Whitney  T.  Wenman,  198  U.  S.  539,  49  L. 
ed.  1157,  25  Sup.  Gt  Rep.  778;  Murphy  v. 
John  Hofman  Co.  211  U.  S.  562,  53  L.  ed. 
— ,  29  Sup.  Ct  Rep.  154. 

Section  24  of  the  bankruptcy  act  pro- 
vides: 

"a.  The  Supreme  Court  of  the  United 
States,  the  circuit  courts  of  appeals  of  the 
United  States,  and  the  supreme  courts  of 
the  territories,  in  vacation  in  chambers  and 
during  their  respective  terms,  as  now  or 
as  they  may  be  hereafter  held,  are  hereby 
invested  with  appellate  jurisdiction  of  con- 
troversies arising  in  bankruptcy  proceed- 
ings from  the  courts  of  bankruptcy  from 
which  they  have  appellate  jurisdiction  in 
other  cases.  The  Supreme  Court  of  the 
United  States  shall  exercise  a  like  juris- 
diction from  courts  of  bankruptcy  not  with- 


eo440 

?in  any  •organized  drcuit  of  the  United 
States  and  from  the  supreme  court  of  the 
District  of  Columbia. 

"b.  The  several  circuit  courts  of  appeal 
shall  have  jurisdiction  in  equity,  either  in- 
terlocutory or  final,  to  superintend  and  re- 
vise in  matter  of  law  the  proceedings  of 
the  several  inferior  courts  of  bankruptcy 
within  their  jurisdiction.  Such  power  shall 
be  exercised  on  due  notice  and  petition  b}' 
any  party  aggrieved."  [30  Stat,  at  L.  553, 
chap.  541,  U.  S.  Gomp.  Stat.  1901,  p.  3431.] 

By  paragraph  b  of  §  24,  the  circuit  courts 
of  appeals  have  jurisdiction  to  superintend 
and  revise  in  matters  of  law,  proceedings 
of  the  several  inferior  courts  of  bankruptcy 
within  their  jurisdiction.  The  proceeding 
under  this  section  is  designed  to  enable  the 
circuit  court  of  appeals  to  review  questions 
of  law  arising  in  bankruptcy  proceedings, 
and  is  not  intended  as  a  substitute  for  the 
right  of  appeal  upon  controverted  questions 
of  fact  under  the  right  of  appeal  given  in 
controversies  arising  in  bankruptcy  pro- 
ceedings (§  24),  or  the  special  appeal  given 
In  oertain  cases  under  §  25. 

Section  25  of  the  act  provides  for  appeals 
in  bcuikruptcy  proceedings,  and  in  such  pro- 
ceedings appeals  may  be  taken  from  the 
courts  of  bankruptcy  to  the  circuit  courts 
of  appeals  in  three  classes  of  cases. 

We  are  concerned  in  this  case  with  the 
third  class,  "from  a  judgment  allowing 
or  rejecting  a  debt  or  claim  of  five  hundred 
dollars  or  over."  The  appeal  must  be  taken 
within  ten  days  after  the  judgment, 

It  is  therefore  apparent  that  the  mode  of 
appeal  in  a  given  case  depends  upon  the 
character  of  the  proceeding.  And  the  ques- 
tion to  be  solved  in  such  cases  is,  Does  the 
case  present  a  proceeding  in  bankruptcy, 
or  is  it  a  controversy  arising  in  bankruptcy 
proceedings? 

A  reference  to  the  adjudications  in  this 
court  may  assist  in  clearing  the  matter. 
Hewitt  V.  Berlin  Mach.  Works,  194  U.  S. 
296,  48  L.  ed.  986,  24  Sup.  Ct.  Rep.  690,  is 
an  illustration  of  a  controversy  arising  in 
bankruptcy  proceedings  (§  24a)  wherein 
the  appeal  is  under  §  6  of  the  act  of  March 
8,  1891.  [26  SUt.  at  L.  828,  chap.  517,  U. 
«S.  Comp.  Stat  1901,  p.  549.]  In  that  case 
?the  Berlin  Machine  Works* asserted  title 
to  the  property  in  the  possession  of  the 
trustee,  and  intervened  in  the  bankruptcy 
proceedings,  raising  a  distinct  and  separable 
issue  as  to  the  title  to  property  in  the  pos- 
session of  the  trustee.  This  court,  speaking 
through  the  chief  justice,  held  that  the 
ease  presented  a  controversy  arising  in 
tM&nkruptcy  proceedings,  appealable  to  the 
courts  of  appeal  as  other  cases  under  §  6  of 
the  act  of  March  8,  1891.     Nor  is  the  de- 
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consistent  with  First  Nat.  Bank  v.  Chicago 
Title  &  T.  Co.  198  U.  &  280,  49  L.  ed.  1051, 
25  Sup.  a.  Rep.  693.  In  that  case  there 
was  an  attempt  on  the  part  of  the  trus- 
tee to  invoke  an  adjudication  as  to  the  title 
to  property  which  the  district  court  found 
not  to  be  in  the  possession  of  the  trustee, 
notwithstanding  the  petition  of  the  trus- 
tee had  averred  possession,  and  it  was  held 
that,  when  this  fact  appeared,  the  district 
court  had  no  longer  jurisdiction  of  the  case, 
under  the  doctrine  laid  down  in  Bardes 
V.  First  Nat.  Bank,  supra,  and  ought  to 
have  dismissed  the  case. 

We  are  thus  brought  to  the  determina- 
tion of  the  question.  Was  the  proceeding 
instituted  by  Arts  a  controversy  arising  in 
bankruptcy  proceedings,  or  did  he  institute 
a  bankruptcy  proceeding,  properly  speak- 
ing? The  answer  to  this  question  depends 
upon  an  examination  of  the  manner  in 
which  the  jurisdiction  of  the  bankruptcy 
court  was  invoked  for  the  determination  of 
the  rights  involved.  The  record  discloses 
that  Arts  filed  in  due  form  a  claim  upon 
the  promissory  notes,  setting  them  forth 
in  detail,  asking  that  they  be  allowed  as 
a  proper  claim  against  the  assets  in  the 
hands  of  the  trustees  to  be  administered, 
described  the  mortgage  as  being  the  only 
security  held  by  him  for  the  payment  of  the 
debt,  and  concluded  his  cUims  with  this 
statement:  "The  deponent,  in  filing  his 
claim  herein  against  the  bankrupt,  does  so 
with  the  express  understanding  that  he 
makes  no  waiver  of  any  portion  of  his  se- 
curity, and  expressly  reserves  said  security 
and  every  portion  thereof  to  the  amount 
of  said  claim,  including  the  costs,  if  any,  of 
collecting  payment  thereof  out  of  said  prop- 
erty held  as  security." 

He  thus  in  effect  presented  to  the  trustee  eo 
in  bankruptcy  acclaim  upon  his  notes, S^ 
joined  with  the  statement  that  he  had  se- 
curity upon  the  estate  which  it  was  his 
purpose  to  maintain,  and  upon  which  he 
was  entitled  to  priority  in  the  distribution 
of  the  assets.  He  did  not,  as  was  the  case 
in  Hewit  v.  Berlin  Mach.  Works,  supra; 
York  Mfg.  Co.  v.  Cassell,  201  U.  S.  844,  50 
L.  ed.  782,  26  Sup.  Ct.  Rep.  481;  Security 
Warehousing  Co.  v.  Hand,  206  U.  S.  415, 
51  L.  ed.  1117,  27  Sup.  Ct  Rep.  720,  11  A. 
&  £.  Ann.  Cas.  789,  intervene  in  the  bank- 
ruptcy proceedings  for  the  purpose  of  as- 
serting an  independent  and  superior  title 
to  the  property  held  by  the  trustees, 
claiming  the  right  to  recover  the  property 
and  to  remove  it  from  the  jurisdiction  of 
the  bankruptcy  court  as  a  part  of  the  es- 
tate to  be  administered.  Arts  appeared  in 
the  bankruptcy  court,  recognizing  the  title 
and  possession  of  the  trustee  in  bankrupt- 
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hiB  right  to  have  the  assets  so  administered 
and  paid  as  to  recognize  the  validity  of  the 
lien  for  the  security  for  his  claim.  We 
«re  of  opinion  that  he  thus  instituted  a  pro- 
ceeding in  banlcruptcy  as  distinguished 
from  a  controversy  arising  in  the  course  of 
bankruptcy  proceedings.  This  being  the 
character  of  the  proceeding,  its  subsequent 
^position  and  the  appropriate  appellate 
jurisdiction  are  to  be  determined  by  the 
provisions  of  the  bankruptcy  act  governing 
bankruptcy  proceedings. 

It  is  true  that  Arts  asserted  both  a  debt 
and  a  lien  to  secure  the  same.  In  such 
eases  the  procedure  as  to  the  debt  or  claim 
governs,  with  incidental  right  to  consider 
and  determine  the  validity  and  priority  of 
the  lien  asserted  upon  the  property  in  the 
hands  of  the  bankrupt's  trustee.  This 
method  of  procedure  was  recognized  in 
Hutchinson  v.  Otis,  190  U.  S.  552,  47  L.  ed. 
1170,  23  Sup.  Ct.  Rep.  778.  In  that  case 
Otis,  Wilcox,  &  Company,  having  a  claim 
for  $4,421.64,  had  sued  and  attached  the 
bankrupt's  property  within  four  months  of 
filing  the  petition  in  bankruptcy.  Otis, 
V^cox,  &  Company,  supposing  their  attach- 
ment good,  took  judgment  by  default,  and 
collected  their  debts  from  the  attached  par- 
ties, the  trustee  agreeing  to  save  them 
harmless  from  liability;  satisfaction  was 
entered  in  each  suit.  Subsequently  the 
trustee  demanded  payment  of  these  debtors 
of  the  bankrupt,  and,  as  they  had  no  de- 
cs fense,  Otis,  Wilcox,  &  Company  paid  to  the 
•^trustee  the  amount  of  the  debts.  Otis, 
Wilcox,  &  Company  then  filed  a  claim  in 
bankruptcy,  which  was  allowed  in  the  lower 
court;  and  they  asserted  a  lien  upon  the 
bankrupt  estate.  After  disposing  of  the 
question  of  the  effect  of  the  satisfaction, 
and  deciding  that  the  claim  was  provable, 
speaking  of  the  asserted  lien,  tlds  court 
said: 

"Under  the  drcumstanoes  of  this  case 
it  seems  to  us  that  the  petition  [asserting 
the  lien]  was  incident  to  the  claim  (Cun- 
ningham V.  German  Ins.  Bank,  41  C.  C.  A. 
009,  101  Fed.  977,  8.  a  43  C.  C.  A.  377,  103 
Fed.  932,  4  Am.  Bankr.  Rep.  192), and  was 
a  bankruptcy  proceeding  under  §  2,  cl.  7, 
within  the  meaning  of  §  25,  regulating  ap- 
peals in  bankruptcy  proceedings,  and  that 
the  decree  upon  it  was  not  'a  judgment  allow- 
ing or  rejecting  a  debt  or  claim  of  five  hun- 
dred dollars  or  over,'  within  §  25a,  3,  and 
was  not  on  independent  ground  of  appeal. 
See  Re  Whitener,  44  C.  C.  A.  434,  105  Fed. 
180,  186;  Re  Worcester  County,  42  C.  C.  A. 
637,  102  Fed.  808,  813;  Re  Rouse,  H.  &  Co. 
33  C.  C.  A.  356,  63  U.  S.  App.  570,  91  Fed. 
06;  Re  York,  4  Nat.  Bankr.  Reg.  479,  483. 
If  the  question  should  be  held  to  come  up 
as  incident  to  the  aopeal  on  the  proof  (Cun- 


ningham T.German  Ins.  Bank, supra), ws 
see  no  error  in  the  decree  of  the  district 
court." 

The  contest  in  the  Otis  Case,  as  in  this, 
was  over  the  claim  presented,  and,  inci- 
dentally, to  establish  a  lien  upon  the  bank- 
rupt's estate. 

It  is  insisted,  however,  that  inasmuch  as 
the  trustee  in  the  case  at  bar  made  no  ob- 
jection to  the  amount  found  due  upon  the 
notes  by  the  dictrict  court,  and  only  sought 
by  his  appeal  to  further  contest  the  right 
to  the  security  asserted  by  Arts,  that  his 
sole  remedy  was  under  §  24b,— to  have  a 
revision  in  the  circuit  court  of  appeals  by 
a  petition  filed  for  that  purpose,  and  that 
the  circuit  court  of  appeals  should  have  dis- 
missed the  attempted  appeal.  But  we  are 
of  opinion  that  the  character  of  the  pro- 
ceeding must  be  determined  by  the  nature 
of  the  claim  set  up  against  the  trustee  in 
bankruptcy,  and  as  8  25a,  3y  gives  an  appeal 
to  the  court  of  appeals  from  a  judgment 
allowing  or  rejecting  a  debt  or  claim  ofco 
$500  or  over,  that  the«appeal  was  properly? 
allowed  in  this  case,  and  brought  before 
the  circuit  court  of  appeals  the  validity  of 
the  claim  and  the  lien  asserted  securing  the 
debt. 

The  question  remains.  Has  this  court  ju- 
risdiction by  appeal  from  the  circuit  court 
of  appeals?  This  depends  upon  subdivi- 
sion b  of  g  25,  giving  an  appeal,  under  such 
rules  as  may  be  prescribed  by  this  court, 
where  the  amount  in  controversy  exceeds 
the  sum  of  $2,000,  and  the  question  in- 
volved is  one  which  might  have  been  taken 
on  appeal  or  writ  of  error  from  the  highest 
court  of  the  state  to  this  court;  or  where 
some  justice  of  this  court  shall  make  a  cer- 
tificate, as  required  under  paragraph  2  of 
subdivision  b.  As  there  is  no  such  certifi- 
cate, the  question  is,  Was  the  appeal  taken 
within  the  time  prescribed  by  the  rules 
of  this  court,  and  is  the  question  involved 
one  which  might  have  been  taken  on  appeal 
or  writ  of  error  from  the  highest  court  of 
the  state  to  this  court?  The  general  order 
in  bankruptcy  No.  36  (18  Sup.  Ct  ix),  pro- 
vides that  appeals  under  the  act  from  the 
circuit  court  of  appeals  to  this  court  shall 
be  taken  within  thirty  days  after  the  Judg- 
ment or  decree,  and  that  in  every  such  case 
''the  court  from  which  the  appeal  lies  shall, 
at  or  before  the  time  of  entering  its  judg- 
ment or  decree,  make  and  file  a  finding  of 
the  facts,  and  its  conclusions  of  law  thereon, 
stated  separately;  and  the  record  trans- 
mitted to  the  Supreme  Court  of  the  United 
States  in  such  an  appeal  shall  consist  only  of 
the  pleadings,  the  judgment  or  decree,  the 
finding  of  facts,  and  the  conclusions  of  law.'- 
The  appeal  was  taken  within  the  thirty 
days.    The  circuit  court  of  appeals  made  the 
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ilndingt  of  fact  and  conclusions  of  law  part 
of  the  record  bj  an  order,  made  within  thirtj 
days,  direeting  the  same  to  be  filed  fiuno 
pro  tunc  as  of  the  date  the  judgment  en- 
tered. It  is  insisted  that  this  is  not  a 
oomplianoe  with  the  rule  that  requires  the 
findings  to  be  made  at  or  before  the  time 
of  entering  its  judgment  or  decree.  But  we 
think  that  the  court  must  be  presumed  to 
liave  acted  within  its  authority  to  oorrect 
the  record  by  this  order,  made  within  the 
time  allowed  for  an  appeal,  to  make  it  show 
the  findings  at  or  before  the  time  of  enter- 
Sing  the  judgment. 

S'  ^Is  the  case  one  which  might  have  been 
taken  to  this  court  upon  appeal  or  writ  of 
error  from  the  highest  court  of  the  state? 
We  are  of  opinion  that  it  is.  In  determin- 
ing the  validity  of  the  lien  asserted  to  se- 
cure the  daim,  a  construction  of  the  bank- 
ruptcy act  is  directly  involved.  A  construc- 
tion of  the  act  is  insisted  upon  by  the  ap- 
pellant which  would  defeat  the  lien.  On  the 
other  hand,  the  construction  contended  for 
by  the  appellee  would  give  the  lien  validity. 
In  such  a  case,  had  the  case  been  in  the 
stats  court,  it  might  have  been  brought  here 
for  review  under  §  709  of  the  Bevised  Stat- 
utes (U.  S.  Comp.  Stat.  1901,  p.  675).  Bee- 
tor  V.  aty  Deposit  Bank  Co.  200  U.  S.  406, 
60  L.  ed.  627,  20  Sup.  Qt.  Bep.  289;  St. 
LouiB,  L  11  ft  &  B.  Co.  T.  Taylor,  210  U. 
8.  281,  293,  62  L.  ed.  1061,  1067,  28  Sup. 
Ct  Bep.  616.  It  is  contended  that  a  con- 
trary ruling  was  made  in  Chapman  v. 
Bowen,  207  U.  S.  89,  62  L.  ed.  116,  28 
Sup.  Ct.  Bep.  82.  But,  in  concluding  the 
opinion  of  the  court  in  that  case,  Mr.  Chief 
Justice  Fuller  said: 

'The  decision  below  proceeded  on  well- 
settled  principles  of  general  law,  broad 
enough  to  sustain  it  without  reference  to 
provisions  of  the  bankruptcy  act.  And, 
moreover,  even  if  it  could  be  held  that  by 
his  daim  Bowen  asserted  any  right  within 
the  meaning  of  §  709,  Bev.  Stat.,  the  ded- 
sion  was  in  his  favor,  and  the  trustee's 
bare  denial  of  the  daim  could  not  be  relied 
on  under  that  statute.  Jersey  City  ft  B. 
B.  Co.  V.  Morgan,  160  U.  a  288,  40  L.  ed. 
430,  16  Sup.  a.  Bep.  276." 

We,  therefore,  reach  the  condudon  that 
the  daim  presented  instituted  a  proceeding 
in  bankruptcy,  and,  being  for  over  $600,  it 
was  appealable  to  the  circuit  court  of  ap- 
peals, bringing  to  that  court  the  validity 
of  the  asserted  lien,  and  that  appeal  lies 
to  this  court  under  §  25b,  as  the  daim 
exceeded  $2,000,  and,  with  the  lien  asserted 
thereon,  presented  a  case  for  the  construc- 
tion of  the  bankruptcy  act  whidi  might 
have  been  brought  here  under  §  700  of  the 
Bevised  Statutes  had  the  case  been  de- 
dded  by   the  highest  court  of  the  state. 


We,  therefore,  entertain  the  case  upon  it» 
merits,  and  will  proceed  to  examine  the 
validity  of  the  lien  asserted  under  the  mort- 
gage to  Arts  upon  the  facts  found  by  the 
circuit  court  of  appeals.  ^ 

In  an  appeal  of  this  character  we  cang 
look  only  at  the  facts*found  by  the  circuit* 
court  of  appeals.  General  orders  in  bank- 
ruptej  36,  paragraph  3.  The  question  be- 
fore us  is,  Upon  the  findings  of  fact  made 
by  the  circuit  court  of  appeals,  should  the 
mortgage  to  Arts  of  May  2,  1004,  securing 
the  sum  of  $98,503.32,  have  been  invali- 
dated? The  mortgage  was  placed  on  a 
large  tract  of  land  in  Carroll  county,  Iowa. 
The  record  disdoses  that  this  was  not  all 
the  property  of  the  bankrupt.  Just  what 
the  other  property  was  worth  above  en- 
cumbrances does  not  definitely  appear.  It 
does  appear,  however,  that  the  bankrupt 
owned  a  reddence  and  business  lot  in  Glid- 
den,  Iowa,  200  or  300  head  of  cattle,  30 
horses,  a  large  number  of  hogs,  and  some 
farm  machinery,  unencumbered.  And  it  is 
spedfically  found  that  although  Armstrong 
was  insolvent  on  May  2,  1904,  and  knew 
that  he  was  insolvent,  neither  the  mort- 
gagee nor  any  of  his  agents  knew  or  had 
reasonable  cause  to  believe  that  Arm- 
strong was  then  insolvent;  nor  did  Arts  or 
any  of  his  agents  then  have  reasonable 
cause  to  believe  that  it  was  intended  there- 
by to  give  a  preference  over  other  creditors 
by  the  execution  of  the  mortgage.  It  is 
further  spedfically  found  that  Armstrong 
did  not  make  the  mortgage  in  question  with 
any  intent  or  purpose  on  his  part  to  hinder, 
delay,  or  defraud  his  creditors,  or  any  of 
them.  The  dedsion  of  the  case  requires 
consideration  of  certain  sections  of  the 
bankruptcy  act.  Section  60,  subdivision  a 
[as  amended  by  §  13,  32  Stat,  at  L.  799, 
chap.  487,  U.  S.  Comp.  Stat.  Supp.  1907,  p. 
1031],  provides: 

''A  person  shall  be  deemed  to  have  given 
a  preference  if,  being  insolvent,  he  has, 
within  four  months  before  the  filing  of 
the  petition,  or  after  the  filing  of  the  pe- 
tition, and  before  the  adjudication,  procured 
or  suffered  a  judgment  to  be  entered 
against  himself  in  favor  of  any  person,  or 
made  a  transfer  of  any  of  his  property, 
and  the  effect  of  the  enforcement  of  such 
judgment  or  transfer  will  be  to  enable  any 
one  of  his  creditors  to  obtain  a  greater 
percentage  of  his  debt  than  any  other  of 
such  creditors  of  the  same  dass." 

Such  preferences  may  be  set  aside  under 
the  condition  named  in  subdivision  b  of 
§  60  [as  amended  by  |  13],  which  is  as  fol- 
lows: 

"If  a  bankrupt  shall  have  given  a  pref- 
erence, and  the  person  receiving  it«  or  to  be- 
benefited    thereby,    or    his    agent    acting' 
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«  therein,  shall  have  had  reasonable  cause 
to  believe  that  it  was  intended  thereby 
to  give  a  preference,  it  shall  be  voidable 
by  the  trustee,  and  he  may  recover  the 
property  or  its  value  from  such  person." 

Manifestly  this  conveyance  could  not  be 
set  aside  under  the  provisions  of  §  (K)b. 
For,  while  it  is  true  that,  under  the  facts 
found,  the  conveyance  might  be  deemed  a 
preference,  as  a  transfer  of  property  which 
would  have  the  effect  of  enabling  one 
creditor  to  obtain  a  larger  percentage  of 
his  debt  or  claim  than  other  creditors  of  the 
same  class,  yet,  as  it  is  distinctly  found 
that  neither  the  mortgagee  nor  his  agent 
had  any  reasonable  cause  to  believe  that 
it  was  intended  to  give  a  preference,  the 
«ame  could  not  be  avoided  under  §  60b. 

The  reliance  in  this  case  it  npon  §  67e 
•of  the  act.  This  section,  so  far  as  it  is 
necessary  to  consider  it,  reads  as  follows 
'^d.  Liens  given  or  accepted  in  good  faith, 
■and  not  in  contemplation  of  or  in  fraud 
^pon  this  act,  and  for  a  present  consider- 
ation, which  have  been  recorded  according 
io  law,  if  record  thereof  was  necessary  in 
'Order  to  impart  notice,  shall  not  be  af- 
fected by  this  act. 

"e.  That  all  conveyances,  transfers,  as- 
•signments,  or  encumbrances  of  his  property, 
•or  any  part  thereof,  made  or  given  by  a 
person  adjudged  a  bankrupt  under  the 
provisions  of  this  act,  subsequent  to  the 
passage  of  this  wet,  and  within  four  months 
prior  to  the  filing  of  the  petition,  with  the 
intent  and  purpose  on  his  part  to  hinder, 
•delay,  or  defraud  his  creditors,  or  any  of 
them,  shall  be  null  and  void  as  against  the 
•ersditors  of  such  debtor,  except  as  to  pnr- 
ehasers  in  good  faith  and  for  a  present  fair 
consideration;  and  all  property  of  the  debt- 
•or  conveyed,  transferred,  assigned,  or  en- 
enmbered  as  aforesaid  shall,  if  he  be  ad- 
judged a  bankrupt,  and  the  same  is  not 
•exempt  from  execution  and  liability  for 
debts  by  the  law  of  his  domidl,  be  and 
remain  a  part  of  the  assets  and  estate 
of  the  bankrupt,  and  shall  pass  to  his  said 
trustee,  whose  duty  it  shall  be  to  recover 
and  reclaim  the  same  by  legal  proceedings 
or  otherwise  for  the  benefit  of  the  cred- 

^itors."     [30  Stat,  at  L.  664,  chap.  641,  U. 

•«a  Comp.  Stat.   1901,  p.  8440.] 

?  «It  is  the  contention  of  the  appellant  that, 
as  the  necessary  consequence  of  the  giving 
of  the  mortgage  under  consideration  was  to 
hinder,  delay,  or  defraud  creditors  of  the 
bankrupt  in  the  collection  of  their  debts, 
Armstrong  must  be  presumed  to  have  in- 
tended such  consequences,  and  the  mort- 
ipage  is  therefore  voidable. 

A  consideration  of  the  provisions  of  the 
bankruptcy  law  as  to  preferences  and  con- 
irsyanoes  shows  that  there  is  a  wide  differ- 


ence between  the  two,  notwithstanding  they 
are  sometimes  spoken  of  in  such  a  way  at 
to  confuse  the  one  with  the  other.  A  pref- 
erence, if  it  have  the  effect  prescribed  in 
§  60,  enabling  one  creditor  to  obtain  a 
greater  portion  of  the  estate  than  others  of 
the  same  class,  is  not  necessarily  fraud- 
ulent. Preferences  are  set  aside  when  made 
within  four  months,  with  a  view  to  ob- 
taining an  equal  distribution  of  the  estate, 
and  in  such  cases  it  is  only  essential  to 
show  a  transfer  by  an  insolvent  debtor 
to  one  who,  himself  or  by  his  agent,  knew 
of  the  intention  to  create  a  preference. 
In  construing  the  bankruptcy  act  this  dis- 
tinction must  be  kept  constantly  in  mind. 
As  was  said  in  Githens  v.  Shiifler,  112  Fed. 
506:  "An  attempt  to  prefer  is  not  to  be 
confounded  with  an  attempt  to  defraud* 
nor  a  preferential  transfer  with  a  fraudu- 
lent one.**  In  Re  Maher,  144  Fed.  603-606, 
it  was  well  said  by  the  district  court  of 
Massachusetts: 

''In  a  preferential  transfer  the  fraud  is 
constructive  cnr  technical,  consisting  in  the 
infraction  of  that  rule  of  equal  distribu- 
tion among  all  creditors  which  it  is  the 
policy  of  the  law  to  enforce  when  all  can- 
not be  fully  paid.  In  a  fraudulent  transfer 
the  fraud  is  actual, — the  bankrupt  has  se- 
cured an  advantage  for  himself  out  of 
what  in  law  should  belong  to  his  ereditorsy 
and  not  to  him." 

Is  the  oonveyanoe  voidable  under  sub- 
division e,  §  677  Under  the  terms  of  that 
subdivision  a  fraudulent  conveyance  is 
made  void  as  to  creditors,  except  as  to 
grantees  in  good  faith  and  for  a  present 
fair  consideration.  The  provision  saving 
conveyances  to  purchasers  in  good  faith 
and  for  a  present  fair  consideration  pre- 
vents such  conveyances  from  being  declared  3 
void** by  the  act,  although  they  have  been? 
made  by  the  bankrupt  with  the  intent  on 
his  part  to  hinder,  delay,  or  defraud  hit 
creditors.  But  the  act  does  not  dispense 
with  the  necessity  of  showing,  to  avoid  a 
conveyance  or  transfer  under  §  67e,  that 
the  bankrupt  had  the  actual  intent  to  hin- 
der, delay,  or  defraud  creditors.  What  is 
meant  when  it  is  required  that  such  con- 
veyances, in  order  to  be  set  aside,  shall  be 
made  with  the  intent  on  the  bankrupt's 
part  to  hinder,  delay,  or  defraud  creditors? 
This  form  of  expression  is  familiar  to  the 
law  of  fraudulent  conveyances,  and  was 
used  at  the  common  law,  and  in  the  stat- 
ute of  Elisabeth,  and  has  always  been  held 
to  require,  in  order  to  invalidate  a  con- 
veyance, that  there  shall  be  actual  fraud) 
and  it  makes  no  difference  that  the  con- 
veyance was  made  upon  a  valuable  con- 
sideration, if  made  for  the  purpose  of  hin- 
dering,   delaying,   or   defrauding   creditors. 
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The  question  of  fraud  depends  upon  the 
motive.  Kerr,  Fraud  &  Mistake,  196,  201. 
The  mere  fact  that  one  creditor  was  pre- 
ferred over  another,  or  that  the  convey- 
ance might  have  the  effect  to  secure  one 
creditor  and  deprive  others  of  the  means 
of  obtaining  payment,  was  not  sufficient  to 
avoid  a  conveyance;  but  it  was  uniformly 
recognized  that,  acting  in  good  faith,  a 
debtor  might  thus  prefer  one  or  more 
ereditors.  Stewart  v.  Dunham,  115  U.  S.  61, 
29  L.  ed  329,  6  Sup.  Ct.  Rep.  1163;  Hunt- 
ley V.  Kingman  &  Ck).  162  U.  S.  527,  38  L. 
ed.  640,  14  Sup.  a.  Rep.  688. 

We  are  of  opinion  that  Congress,  in  en- 
acting 67e,  and  using  the  terms  ''to  hinder, 
delay,  or  defraud  creditors,"  intended  to 
adopt  them  in  their  well-lmown  meaning 
as  being  aimed  at  conveyances  intended  to 
defraud.  In  §  60  merely  preferential  trans- 
fers are  defined,  and  the  terms  on  which 
they  may  be  set  aside  are  provided;  in 
67e,  transfers  fraudulent  under  the  well- 
recognized  principles  of  the  common  law 
and  the  statute  of  Elizabeth  are  invali- 
dated. The  same  terms  are  used  in  §  3, 
subdivision  1,  in  which  it  is  made  an  act 
of  bankruptcy  to  transfer  property  with 
intent  to  hinder,  delay,  or  defraud  credit- 
ors. Such  transfers  have  been  held  to  be 
only  those  which  are  actually  fraudulent. 
It  was  so  held  in  Lansing  Boiler  &  Engine 
$  Works  V.  Ryerson,  63  a  G.  A.  253,  128 
?Fed.  701.  Considering  the*language,  which 
is  identical  with  that  in  §  67e,  the  circuit 
court  of  appeals,  speaking  through  Judge 
Severens,  said: 

"The  language  of  subsection  1  of  §  3  is 
the  familiar  language  of  statutes  against 
conveyances  fraudulent  as  against  creditors, 
and  we  think  there  can  be  no  doubt  that 
Congress  intended  the  words  employed 
should  have  the  same  construction  and 
effect  as  have  for  a  long  period  of  time 
been  attributed  to  those  words.  Githena 
V.  Shiffler  (D.  C.)  112  Fed.  505.  And,  so 
construed,  the  test  of  the  conveyances  in- 
tended by  subsection  1  of  §  3  is  that  of  the 
bona  fides  of  the  transfer.  Loveland, 
Bankr.  2d  ed.  §  51.  For  it  is  the  well-set- 
tled law  that  a  conveyance  made  in  good 
faith,  whether  for  an  antecedent  or  pres- 
ent consideration,  is  not  forbidden  by  such 
statutes,  notwithstanding  the  effect  may  be 
that  it  hinders  or  delays  creditors  by  re- 
moving from  their  reach  assets  of  the 
debtor." 

And  to  the  same  effect  is  the  decision 
of  the  circuit  court  of  appeals  of  the  sec- 
ond circuit  in  Re  Bloch,  74  C.  C.  A.  250,  142 
Fed.  676,  in  which  that  court  had  occasion 
to  consider  the  meaning  of  §  67e  as  appli- 
cable to  57g  of  the  act  as  amended  1903, 
requiring  the  surrender  of  preferences  void- 


able under  §  60,  subdivision  b,  or  of  fraud- 
ulent conveyances  voidable  under  §  67e,  in 
order  to  make  proof  of  a  claim,  and,  in 
considering  §  67e,  Judge  Townsend,  speak- 
ing for  the  court,  said: 

*'We  think  Congress  must  be  presumed 
to  have  intended  by  the  introduction  of 
§  67e  to  require  a  surrender  only  of  such 
transfers  as  would  have  been  fraudulent 
at  common  law,  or  would  constitute  an  act 
of  bankruptcy  under  §  3  of  the  act.  In 
Githens  v.  Shiffler,  supra,  the  bankrupt  used 
the  proceeds  of  a  sale  of  property  to  pre- 
fer certain  creditors.  The  court,  upon  a 
review  of  the  authorities,  held  that  §  3 
applied  only  to  those  transfers  which,  ac- 
cording to  the  established  course  of  author- 
ity, constituted  a  fraudulent  transfer  at 
the  time  of  the  passage  of  the  bankruptcy 
act,  and  held  thai  a  mere  preferential  trans- 
fer, as  distinguished  from  a  fraudulent  one, 
was  not  an  act  in  bankruptcy  under  said 

§s.  ;$ 

•  ''The  question  as  to  whether  a  transferj^ 
is  made  with  intent  to  hinder,  delay,  or  de- 
fraud depends  upon  whether  the  act  done  is 
a  bona  fide  transaction.  Loveland,  Bankr. 
391;  Cadogan  v.  Kennett,  2  Cowp.  436; 
Lansing  Boiler  &  Engine  Works  v.  Ryerson, 
supra.  An  intent  to  defraud  is  the  test 
of  the  right  to  avoid  a  transfer  under 
§  67e." 

In  dealing  with  this  question  this  court 
said,  in  Thompson  v.  Fairbanks,  196  U.  S. 
516,  49  L.  ed.  577,  25  Sup.  Ct.  Rep.  306: 

"There  is  no  finding  that,  in  parting  with 
the  possession  of  the  property,  the  mort- 
gagor had  any  purpose  of  hindering,  delay- 
ing, or  defrauding  his  creditors  or  any  of 
them.  Without  a  finding  to  the  effect 
that  there  was  an  intent  to  defraud,  there 
was  no  invalid  transfer  of  the  property 
within  the  provisions  of  §  67e  of  the  bank- 
ruptcy law." 

That  it  is  essential  to  show  actual  fraud 
in  order  to  invalidate  conveyances  under 
§  67e  is  the  view  of  the  text  writers  upon 
this  subject.  Loveland,  Bankr.  3d  ed.  476; 
Collier,  Bankr.  6th  ed.  562;  1  Remington^ 
Bankr.  §   1498. 

We  do  not  agree,  if  such  is  to  be  held  the 
effect  of  the  third  conclusion  of  law  in  the 
finding  of  the  court  of  appeals,  that  the 
giving  of  .the  mortgage  and  its  effect  upon 
other  creditors  could  not  be  considered  as 
an  item  of  evidence  in  determining  the 
question  of  fraud.  What  we  hold  is  that, 
to  constitute  a  conveyance  voidable  under 
§  67e,  actual  fraud  must  be  shown. 

How,  then,  stands  the  case  at  barf  As 
we  have  already  said,  we  must  decide  thia 
case  upon  the  facts  found  in  the  circuit 
court  of  appeals,  and  it  is  therein  found 
that,  in  making  the  mortgage  in  question. 
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Annstrang  liad  no  intention  to  hinder,  de- 
lay, or  defraud  his  ereditors.  In  view  of  the 
finding  of  the  circuit  court  of  appeals,  it 
may  he  that  Armstrong,  though  including 
in  the  conveyance  a  large  amount  of  his 
property,  acted  in  good  faith,  with  a  view 
to  preserving  his  estate,  and  enabling  him 
to  meet  his  indebtedness.  Such  convey- 
ances were  valid  at  the  common  law  and 
under  the  statute  from  which  this  feature 
9  of  the  law  was  taken,  and  while  Congress, 
?In  the*bankruptcy  act,  strikes  down  prefer- 
ontial  conveyances  which  come  within  its 
terms  where  the  party  preferred  has  good 
reasons  to  believe  that  a  preference  is  in- 
tended, it  has  not  declared  voidable  merely 
preferential  conveyances  made  in  good 
faith,  and  in  which  the  grantee,  as  is  found 
in  this  case,  was  ignorant  of  the  insolvency 
of  the  grantor,  and  had  no  reason  to  be- 
lieve that  a  preference  was  intended.  Nor 
do  we  think  the  circuit  court  of  appeals 
erred  in  holding  that,  inasmuch  as  the  es- 
tate was  ample  for  that  purpose.  Arts  was 
entitled  to  interest  on  his  mortgage  debt. 
Finding  no  error  in  the  judgment  of  the 
Court  of  Appeals,  the  same  is  affirmed. 


(213  U.  S.  246) 
COMMERCIAL  MUTUAL  ACCIDENT 
COMPANY,  Plff.  in  Err., 

V. 

MARY  B.  DAVIS. 

Appeabange  (I  9*)— Effect  to  Give  Ju- 
BisDiCTioN— Special  or  General. 

1.  An  appearance  for  the  sole  purpose 
off  raising  the  question  of  jurisdiction  and 
removing  the  case  from  a  state  court  to  a 
Federal  circuit  court  does  not  amount  to  a 
general  appearance  in  the  suit. 

[Ed.  Note.— For  other  cases,  see  Appearance, 

Cent  Dig.. I  48;    Dec.  Dig.  S  9.*1 

Insurance  (§  627*)— Process— Service  on 
Foreign  Company— Person  Adjusting 
Loss— "Adjusts  ob  Settles  a  Loss." 

2.  The  medical  representative  of  a  for- 
eign insurance  companv  who  comes  into  the 
state  clothed  with  full  authority  to  adjust 
a  claim  is  one  ''who  adjusts  or  settles  a 
loss"  within  the  meaning  of  2  Mo.  Rev. 
Stat  1899,  §  7992,  providing  for  the  service 
of  process  on  local  agents,  although  in  fact 
suc^  loss  is  not  actually  settled. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  II  1578,  1574;    Dec.  Dig.  |  627.*] 

Insurance  (|  627*)— Process— Service  on 

Foreign  Company— Person  Adjusting 

Loss. 

8.  A  state  may  provide,  as  has  Missouri 
by  2  Rev.  Stat.  1899,  §  7992.  for  the  service 
of  process  in  an  action  against  a  foreign 
insurance  company  upon  any  person  within 
the  state  who  adjusts  or  settles  a  loss. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
CenL  Dig.  SI  1573,  1574;    Dec.  Dig.  9  627.*] 

Insurance  (|  627*)— Process— Service  on 
Foreign  Company  — What  is  **Doing 
Business.'* 

4.  A  foreign  accident  insurance  company 
which  has  policies  outstanding  in  the  state, 
and  has  and  exercises  the  right  to  investi- 


gate losses  thereunder,  to  ezsiinine  the  hody 
of  the  deceased  insured  in  proper  cases,  and 
to  adjust  and  settle  losses  within  the  state, 
is  doing  business  therein  so  as  to  support 
service  of  process  upon  a  local  agent  within 
the  state,  conformably  to  2  Mo.  Rev.  Stat. 
1899,  §  7992,  providing  for  the  service  of 
process  in  actions  against  foreign  insur- 
ance companies. 

[Bd.  Note.— For  other  cases,  see  Insurance. 
Dec.  Dig.  9  627.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2155-2160;    toI.  8,  pp.  7C40-7641.] 

Courts  {§  385*)  —  Supreme  Court  — Af- 

PEAiy— Review  op  Facts. 

6.  The  decision  below,  even  on  a  question 
of  fact,  may,  if  clearly  erroneous,  be  set 
aside  by  the  Federal  Supreme  Court  on  a 
direct  writ  of  error  sued  out  to  a  circuit 
court  under  the  act  of  March  3,  1891  (26 
Stat,  at  L.  827,  chap.  517,  U.  S.  Comp.  SUt. 
1901,  p.  649 ) ,  §  5,  to  review  a  case  in  which 
the  question  of  jurisdiction  alone  is  in- 
volved, and  which  is  duly  certified  for  de- 
cision. 

[Ed.  Note.— For  other  oases,  see  Courts,  Dee. 
Dig.  S  385. •] 

Courts  (§  385*)  —  Supreme  Coubt  — Ap- 
peal—Review  OP  Facts. 
6.  A  finding  of  a  Federal  circuit  coun. 
that  a  foreign  insurance  company  was  not 
induced  by  fraud  or  artifice  to  send  its 
medical  representative  into  the  state,  clothed 
with  authority  to  settle  a  loss,  so  as  to 
permit  service  of  process  on  him  in  an  ac- 
tion against  the  company,  will  not  be  set 
aside  by  the  Federal  Supreme  Court  as 
clearly  erroneous,  where  the  lower  court 
might  have  found  on  the  testimony  that 
there  was  a  bona  fide  attempt  to  settle  the 
controversy  between  the  parties,  and  that 
it  was  only  upon  failure  to  reach  a  settle- 
ment that  service  of  summons  was  made 
upon  such  medical  representative  as  the 
agent  of  the  company. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec 
Dig.  I  385.*] 

I  No.  114.] 

Argued  March  15,  16,  1909.    Decided  April 
6,  1909. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Western  District 
of  Missouri  to  review  a  judgment  over- 
ruling a  motion  to  set  aside  service  of 
process  in  an  action  against  a  foreign  in- 
surance company,  and  to  dismiss  the  action 
for  want  of  jurisdiction.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Jules  C.  Rosenberger,  James 
C.  Jones,  and  Kersey  Coates  Reed  for  plain- 
tiff in  error. 

Messrs.  William  C.  Scarrltt,  Elliott  H. 
Jones,  and  Edward  L.  Scarritt  for  defend- 
ant in  error.  ^ 

•  Mr.  Justice  Day  delivered  the  opinion  of« 
the  coui-t: 

This  case  presents  a  question  of  the  ju- 
risdiction of  the  circuit  court  of  the  United 
States  to  entertain  a  suit  brought  by  Mary 
B.  Davis,  defendant  in  error,  plaintiff  b«- 
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?Iow,  against'the  Ckmunereial  Mutual  Aoei- 
dent  Compaiiy,  plaintiff  in  error,  defendant 
below,  llie  eaae  comes  here  upon  a  cer- 
tificate involving  the  question  whether  the 
defendant  company  was  duly  served  with 
process.  The  circuit  court  found  that  the 
service  of  summons  was  valid  and  sufficient 
to  give  it  jurisdiction,  and  overruled  a 
motion  to  set  aside  the  service  and  dismiss 
the  action  for  want  of  jurisdiction. 

The  suit  was  commenced  by  Mary  B. 
Davis  in  the  circuit  court  of  Howard  coun- 
ty, Missouri,  and  was  removed  to  the  dr- 
euit  court  of  the  United  States  for  the 
central  division  of  western  Missouri  by  the 
defendant,  a  Pennsylvania  corporation.  The 
company  made  no  appearance  in  the  court 
below  or  in  the  state  court,  except  for  the 
purpose  of  raising  the  question  of  juris- 
diction, and  removing  the  case  to  the  Fed- 
eral court  Such  proceedings  did  not 
amount  to  a  general  appearance  in  the  suit. 
Goldey  v.  Morning  News,  166  U.  S.  618,  89 
L.  ed.  617,  16  Sup.  Ct  Rep.  669;  Wabash 
Western  R.  Co.  v.  Brow,  164  U.  B.  271,  41 
L.  ed.  431,  17  Sup.  Ct  Rep.  126. 

The  record  contains  a  bill  of  exceptions, 
setting  forth  the  testimony  upon  the  ques- 
tion of  jurisdiction.  It  appears  that  A* 
F.  Davis,  husband  of  the  plaintiff,  held  a 
policy  in  the  defendant  company,  issued 
August  6,  1896,  in  the  sum  of  $5,000,  in- 
furing  against  accidental  death.  On  Decem- 
ber 31,  1906,  he  received  a  gunshot  wound, 
from  which  he  died  on  the  4th  of  January, 
1907.  On  January  7th,  1007,  the  insurance 
company  was  notified  of  the  death.  On 
January  14  and  15  one  Dr.  Mason,  of  Chi- 
eago,  went  to  the  city  of  Fayette,  Missouri, 
the  home  of  the  plaintiff,  and  there  made 
an  investigation  of  the  cause  of  death  in 
defendant's  behalf,  and  demanded  an  in- 
spection of  the  body  of  the  deceased,  which 
demand  was  refused.  Some  correspondence 
ensued  between  the  plaintiff  and  the  de- 
fendant company,  and,  on  February  20,  a 
letter  was  written,  signed  by  the  plaintiff, 
which  letter  contained,  among  other  things, 
the  following: 

"However,  if  you  think  it  is  right,  you 
may  send  someone  here  to  examine  the  body 
for  you.  Can't  you  also  send  someone  au- 
thorized who  could  settle  the  claim  here  if 
Syour  doctor  found  everything  as  reported, 
?as  nu>st  all  of  the  claims  have^been  paid, 
and  I  am  very  anxious  to  have  the  balance 
settled  as  soon  as  possible. 

"Then,  too,  if  I  should  want  to  compro- 
mise the  claim  in  lieu  of  an  examination, 
your  agent  would  have  power  to  settle  it 
without  any  delay.  Please  let  me  know  just 
when  you  will  send  someone,  as  I  am  think- 
ing of  going  to  St.  Louis  for  a  few  days,  and 
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would  like  to  be  here  when  he  eomes,  so  let 
me  know  several  days  in  advance." 

To  this  letter  the  company  replied  by  a 
letter  written  by  its  secretary  at  the  Phila* 
delphia  office,  that  it  would  have  its  medi* 
cal  representative  in  Fayette  with  author- 
ity to  make  an  adjustment  Afterwards,  on 
February  27,  Dr.  Mason  went  to  Fayette, 
having  received  a  written  letter  of  author- 
ity from  the  company,  authorizing  him  to 
act  on  behalf  of  the  company  in  the  examl* 
nation  of  the  body  of  the  deceased,  which 
letter  also  authorized  him  to  adjust  the 
claim. 

The  testimony  is  not  altogether  In  har- 
mony as  to  what  occurred  at  the  meeting 
of  February  27.  It  does  appear  that  the 
representative  of  the  plaintiff  and  Dr.  M»> 
son  met  and  conferred  upon  the  matter  of 
compromising  the  claim,  and  that  after- 
wards an  offer  was  made  by  the  plaintiff's 
representatives  to  proceed  with  an  examini^ 
tion  of  the  body  of  the  deceased.  Dr.  Mason 
declined  this  offer  until  he  could  have  an- 
other physician  present;  and,  after  some  ne- 
gotiation, a  deputy  sheriff  appeared  and 
served  process  upon  Dr.  Mason  as  agent  of 
the  company,  upon  a  petition  which  had 
been  prepared  before  his  arrival,  and  which 
was  filed  in  the  ease  subsequently  removed 
to  the  Federal  court  There  is  also  testi- 
mony tending  to  show  that  a  physician  was 
present,  who  was  ready  to  assist  in  the  er* 
amination  of  the  body  as  a  representative 
of  the  plaintiff. 

The  grounds  of  objection  to  the  service  in 
the  case  may  be  summarized  to  be:  Firsts 
that  Mason  was  not  a  person  authorized  to 
receive  service  of  process  on  defendant's 
behalf;  second,  that,  at  the  time  the  serriee 
was  attempted,  the  defendant  company  was 
not  engaged  in  the  transaction  of  businew 
in  the  state  of  Missouri;  third,  that  Dr.S 
Mason  was  enticed  into  the  state  of^Bfis-9 
souri  by  the  trick  and  device  of  the  plain- 
tiff; fourth,  that  the  return  of  service  did 
not  disclose  a  valid  service  under  the  laws 
of  the  United  States  nor  of  the  state  of 
Missouri. 

As  to  the  service  of  summons,  the  statutes 
of  Missouri  provide  (Revised  Statutes  of 
Missouri,  1809,  vol.  1,  8  670)  as  follows: 

"A  summons  shall  be  executed,  except  ms 
otherwise  provided  by  law,  either  .  .  . 
fourth,  where  defendant  is  a  corporation 
or  joint  stock  company,  organized  under 
the  laws  of  any  other  state  or  country,  and 
having  an  ofiice  or  doing  business  in  this 
state,  by  delivering  a  copy  of  the  writ  and 
petition  to  any  officer  or  agent  of  such  cor- 
poration or  company  in  charge  of  any  of- 
fice or  place  of  business,  or,  if  it  have  no 
office  or  place  of  business,  then  to  any  officer. 
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agent>  or  employee  in  any  county  where  each 
eenrice  may  be  obtained,  and,  when  had  in 
conformity  with  this  eubdivision,  shall  be 
deemed  personal  service  against  such  cor- 
poration, and  authoriase  the  rendition  of  a 
general  judgment  against  it." 

Section  7092,  vol.  2,  Revised  Statutes  of 
Missouri,  1899: 

''Service  of  summons  in  any  action 
against  an  insurance  company  not  incor- 
porated under  and  by  virtue  of  the  laws  of 
this  state,  and  not  authorized  to  do  busi- 
ness in  this  state  by  the  superintendent  of 
insurance,  shall,  in  addition  to  the  mode 
prescribed  in  {  7991,  be  valid  and  legal  and 
of  the  same  force  and  effect  as  personal 
service  on  a  private  individual,  if  made 
by  delivering  a  copy  of  the  summons  and 
complaint  to  any  person  within  this  state 
who  shall  solicit  insurance  on  behalf  of 
any  such  insurance  corporation,  or  make 
any  contract  of  insurance,  or  collects  or 
receives  any  premium  for  insurance,  or  who 
adjusts  or  settles  a  loss,  or  pays  the  same 
for  such  insurance  corporation,  or  in  any 
manner  aids  or  assists  in  doing  either.** 

The  sheriff  returned  the  summons  as  fol- 
lows: 

Executed  the  within  writ  in  the  county 
of  Howard  and  state  of  Missouri,  on  the 
27th  day  of  February,  A.  d.  1907,  by  deliv- 
^ering  a  copy  of  the  petition  in  this  case 
g  hereto  attached  and  a  copy  of  this  writ  to 
•  Frank  G.  Mason,  agent  of  the*within-named 
defendant,  the  Conunercial  Mutual  Accident 
Company,  a  corporation  organized  under  the 
laws  of  the  state  of  Pennsylvania,  and  do- 
ing business  in  the  state,  but  having  no  of- 
fice or  place  of  business  herein,  and  not  in- 
corporated under  the  laws  of  ^is  state  nor 
authorized  to  do  business  in  this  state,  and 
while  he,  the  said  agent,  was  transacting 
business  for  the  said  defendant  in  our  said 
county,  and  while  he  was  adjusting  or  set- 
tling a  loss  on  a  policy  of  insurance  for  said 
defendant^  or  was  aiding  and  assisting  in  so 
doing. 

George  D.  Gibson, 
Sheriff,  Howard  County,  Missouri, 
By   H.   L.   Hughes,   Deputy. 

In  view  of  the  fact  that  much  of  the 
business  of  the  coimtry  is  done  by  corpora- 
tions having  foreign  charters  and  principal 
offices  remote  from  states  wherein  they 
transact  business,  it  has  been  found  neces- 
sary to  make  provision  for  the  service  of 
summons  upon  local  agents,  in  order  to  give 
jurisdiction  to  try  controversies  which  have 
originated  in  such  states.  With  this  pur- 
pose in  view,  many  states  have  provided 
that  foreign  corporations,  in  order  to  do 
business  within  the  state,  must  make  pro- 


vision for  service  upon  some  local  agent,  or 
by  authority  conferred  upon  some  state  of- 
ficer to  accept  service  of  summons.  And  but 
for  such  statutes  and  the  authority  given 
by  the  states  to  obtain  service  upon  local 
agents,  there  could  be  no  recovery  upon  the 
contracts  of  such  companies,  unless  redress 
be  sought  in  a  distant  state,  where  the  com- 
pany may  happen  to  have  its  home  office. 
Connecticut  Mut.  L.  Ins.  Co.  v.  Spratley, 
172  U.  S.  602,  619,  43  L.  ed.  669,  575,  19 
Sup.  Ct  Rep.  308 ;  Baltimore  &  0.  R.  Co.  v. 
Harris,  12  Wall.  65,  83,  20  L.  ed.  354,  358. 

In  pursuance  of  this  policy  the  state 
of  Missouri  has  enacted  the  sections  of  its 
statutes  providing  for  service  upon  the 
agents  of  insurance  companies.  In  (  7992 
it  is  provided,  among  other  things,  that 
service  may  be  made  by  delivering  a  copy  of 
the  summons  and  complaint  to  any  person 
within  the  state  who  shall  solicit  insurance 
on  behalf  of  any  insurance  company,  or^ 
make  any  contract  of  insurance,  or  who^ 
collects  or  receives  •any  premium  for  insur-* 
ance,  or  who  adjusts  or  settles  a  loss  or 
pays  the  same  for  such  insurance  corpora- 
tion, or  in  any  manner  aids  or  assists  in 
doing  either.  Under  this  section,  in  part, 
at  least,  the  sheriff  undertook  to  make  serv- 
ice upon  Dr.  Mason.  The  record  clearly 
discloses  that  Mason  had  authority  to  ad- 
just and  settle  the  loss  which  was  the  sub- 
ject of  the  plaintiff's  claim.  It  is  true 
that  the  statute  says  that  service  may  bfr 
upon  ''any  person  within  the  state  .  .  . 
who  adjusts  or  settles  the  loss,"  etc.  This- 
language  clearly  has  reference  to  the  au- 
thority of  the  person  whom  the  statute  de- 
clares to  be  competent  to  receive  service  of 
summons,  and  the  statute,  in  effect,  pro- 
vides that  the  person  clothed  with  such 
power  shall  be  capable  of  receiving  service- 
upon  the  corporation.  The  statute  design- 
ing to  reach  one  having  the  authority  of  the- 
company  for  the  purpose  named,  it  is  im- 
material that  the  loss  was  not  actually 
settled.  This  section  (7992)  is  limited  to 
the  cases  of  companies  not  incorporated 
under  the  laws  of  the  state,  and  not  author- 
ized to  do  such  business  within  the  state- 
by  the  superintendent  of  insurance. 

This  law  was  in  force  when  Dr.  Mason^ 
came  into  the  state,  clothed  with  full  au- 
thority to  settle  the  loss.  The  company 
must  be  presumed  to  have  acted  with  knowl- 
edge of  this  statute.  The  company  could 
only  be  served  with  process  through  some- 
agent.  It  was  competent  for  the  state, 
keeping  within  lawful  bounds,  to  designate- 
the  agent  upon  whom  process  might  be 
served.  It  chose  to  enact  a  statute  provid- 
ing that  an  agent  competent  by  authority 
of  the  company  to  settle  and  adjust  lo8fli» 
should  be  competent  to  represent  the  eom- 
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pany  for  the  service  of  process.  When  the 
company  sent  such  an  agent  into  Missouri, 
by  force  of  the  statute  he  is  presumed  to 
represent  the  company  for  the  purpose  of 
service,  and  to  be  vested  with  authority  in 
respect  to  such  service  so  far  as  to  make  it 
known  to  the  foreign  corporation  thus  com- 
ing within  the  state  and  subjecting  itself 
to  its  laws.  Lafayette  Ins.  Co.  v.  French, 
^18  How.  404,  408,  16  L.  ed.  451,  453. 
10  It  is  not  necessary  that  express  authority 
?to  receive^service  of  process  be  shown.  The 
law  of  the  state  may  designate  an  agent 
upon  whom  service  may  be  made,  if  he  be 
one  sustaining  such  relation  to  the  com- 
pany that  the  state  may  designate  him  for 
that  purpose,  exercising  legislative  power 
within  the  lawful  bounds  of  due  process  of 
law.  This  was  held  in  effect  in  Connecticut 
Mut.  L.  Ins.  Co,  V.  Spratley,  172  U.  S.  602, 
43  L.  ed.  569,  19  Sup.  Ct.  Rep.  308. 

We  think  the  state  did  not  exceed  its 
power  and  did  no  injustice  to  the  corpo- 
ration by  requiring  that,  when  it  clothed 
an  agent  with  authority  to  adjust  or  settle 
the  loss,  such  agent  should  be  competent  to 
receive  notice,  for  the  company,  of  an  ac- 
tion concerning  the  same. 

It  is  further  contended  that  the  defend- 
ant company  was  not  doing  business  with- 
in the  state  of  Missouri.  That  it  is  essen- 
tial, in  order  to  obtain  jurisdiction  over  a 
foreign  corporation  having,  as  in  the  case 
at  bar,  neither  property  nor  agent  in  the 
state,  tiiat  it  be  doing  business  in  the  state, 
is  settled  by  numerous  decisions  of  this 
court.  St.  Clair  v.  Cox,  106  U.  S.  360,  27 
L.  ed.  222,  1  Sup.  Ct.  Rep.  364  j  Gk)ldey  v. 
Morning  News,  166  U.  S.  518,  39  L.  ed.  517, 
15  Sup.  Ct.  Rep.  669;  Barrow  S.  S.  Co.  v. 
Kane,  170  U.  S.  100,  42  L.  ed.  964,  18  Sup. 
Ct.  Rep.  526;  Connecticut  Mut.  L.  Ins.  Co. 
V.  Spratley,  supra;  Conley  v.  Mathieson  Al- 
kali Works,  190  U.  S.  406,  47  L.  ed.  1113, 
23  Sup.  Ct.  Rep.  728;  Pennsylvania  Lum- 
bermen's Mut.  F.  Ins.  Co.  V.  Meyer,  197  U. 
S.  407,  49  L.  ed.  810,  25  Sup.  Ct.  Rep.  483; 
Peterson  v.  Chicago,  R.  I.  &  P.  R.  Co.  205 
U.  S.  364,  51  L.  ed.  841,  27  Sup.  Ct.  Rep. 
613. 

Was  the  defendant  doing  business  in  the 
state  of  Missouri?  The  record  discloses, 
and  the  court  has  found,  that  it  had  other 
insurance  policies  outstanding  in  the  state 
of  Missouri.  Upon  these  policies  undoubt- 
edly premiums  were  paid,  and  it  was 
the  right  of  the  company  to  investigate 
losses  thereunder,  to  have  an  examination 
of  the  body  of  the  deceased  in  proper  cases, 
and  to  do  whatever  might  be  necessary  to 
an  adjustment  or  payment  of  any  loss.  The 
record  shows  that  the  company  sent  Dr. 
Mason  to  Fayette  to  investigate  the  loss 
sued  for  in  this  case,  and  later,  and  at  the 
time  of  the  service  of  the  process,  Mason  was 


in  Missouri  with  full  authority  to  settle  tlM^ 
loss  in  controversy.  la 

*  Previous  cases  in  this  court  have  not  de-  • 
fined  the  extent  of  the  business  necessary 
to  the  presence  of  a  foreign  corporation  in 
the  state  for  the  purpose  of  a  valid  service; 
it  is  sufficient  if  it  is  doing  business  therein. 
We  are  of  opinion  that  the  finding  of  the 
court  in  this  case  is  supported  by  testimony, 
and  that  the  corporation  was  doing  busi- 
ness in  Missouri. 

It  is  urged  that  it  clearly  appears  from 
the  testimony  in  this  case  that  Dr.  Mason 
was  sent  into  the  state  of  Missouri  be- 
cause of  the  fraud  and  artifice  of  the  plain- 
tiff, and  that  in  such  case  the  law  will  not 
permit  a  service  of  summons  to  stand.  It 
is  undoubtedly  true  that  if  a  person  is  in- 
duced by  artifice  or  fraud  to  come  within 
the  jurisdiction  of  the  court  for  the  pur- 
pose of  procuring  service  of  process,  such 
fraudulent  abuse  of  the  writ  will  be  set 
aside  upon  proper  showing.  Fitzgerald  & 
M.  Constr.  Co.  v.  Fitzgerald,  137  U.  S.  98, 
34  L.  ed.  608,  11  Sup.  Ct.  Rep.  36.  "The 
fraud  of  the  plaintiff,''  says  the  counsel  for 
the  plaintiff  in  error,  ^'consisted  in  indn- 
cing  the  company,  by  artifice,  to  confer  up- 
on Dr.  Mason  authority  to  compromise  the 
suit" 

Upon  the  testimony  before  the  court,  the 
circuit  court  reached  the  conclusion  that 
the  company  was  not  induced  by  fraud  or 
artifice  to  send  Dr.  Mason  to  the  state  of 
Missouri.  This  court  has  jurisdiction  to 
review,  under  §  5  of  the  act  of  March  3, 
1891  [26  Stat,  at  L.  827,  chap.  617,  U.  S. 
Comp.  Stat.  1901,  p.  549],  cases  in  which 
the  question  of  jurisdiction  alone  is  in- 
volved, and  which  are  duly  certified  here 
for  decision.  And  where  the  decision  of 
the  court  below  is  clearly  wrong,  even  upon 
a  question  of  fact,  it  may  be  set  aside  under 
the  power  conferred  by  the  statute  upon  this 
court.  We  think  this  is  the  effect  of  the 
reasoning  in  Goldey  v.  Morning  News, 
supra;  and  Mexican  C.  R.  Co.  v.  Pinkney, 
149  U.  S.  194,  37  L.  ed.  699,  13  Sup.  Ct 
Rep.  859. 

It  is  contended  by  counsel  for  the  plain- 
tiff in  error  that  the  evidence  is  undis^ 
puted,  and  clearly  demonstrates  the  fraudu- 
lent conduct  of  the  plaintiff  in  obtaining 
service  in  this  case.  But  we  are  not  pre- 
pared, on  this  question  of  fact,  to  say  that 
the  court  below  committed  plain  error.  The 
court  might  have  found  upon  the  testi-io 
mony  that  there  was  a  bona  fide  attempt«to? 
settle  the  controversy  between  the  parties, 
and  that  it  was  only  when  they  failed  to 
settle  that  service  of  summons  was  made 
upon  Mason,  as  the  agent  of  the  company. 
There  is  testimony  tending  to  show  that 
both  parties  expected  an  adjustment  of  the 
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d&im  to  be  made  at  this  meeting,  which 
waa  held  for  that  purpose.  There  is  testi- 
mony from  which  it  might  be  inferred  that 
there  was  a  bona  fide  offer  to  permit  an 
examination  at  that  time  of  the  remains  of 
the  deceased.  We  do  not  feel  authorized 
to  find,  as  against  the  testimony  set  forth 
in  the  bill  of  exceptions,  and  the  finding  of 
the  court  below,  that  the  purpose  in  writ- 
ing the  letter  of  February  20,  and  procur- 
ing authority  to  be  conferred  upon  Dr. 
Mason  to  settle  the  case,  and  to  come  into 
the  state  of  Missouri  for  that  purpose,  was 
a  mere  fraudulent  scheme  to  obtain  service 
upon  the  insurance  company. 

As  the  sole  question  before  us  pertains 
to  the  sufficiency  of  the  service  under  the 
facts  disclosed,  we  reach  the  conclusion  that 
the  judgment  of  the  Circuit  Court  must  be 
aflirmed. 

Affirmed* 


(213  U.  S.  200) 

MAX  SELLIGER,  Plff.  in  Err., 

V. 

COMMONWEALTH   OP   KENTUCKY,   by 
George  H.  Alexander,  Revenue  Agent. 

COMMEBCB    (I    77*)— Taxation    (i    98*)- 

FOBEIGN     WaBEHOUBB     RECEIPTS  —  TaX 
ON  BXPOBTS. 

A  state  cannot  tax  German  warehouse 
receipts,  valuing  them  at  the  value  of  the 
whisky  they  represent,  where  it  cannot  tax 
the  whisky  itself,  either  because  it  was 
exported  from  the  United  States  or  because 
off  its  situB. 

[Bd.  Note.— For  other  cases,  see  Commefee, 
Dee.  Dig.  I  V;*  Taxation,  Deo.  Dig.  I  M.«3 

[No.  116.] 

Argued  March  16,  17,  1909.    Decided  April 
5,  1909. 

IN  ERROR  to  the  Court  of  Appeals  of 
the  State  of  Kentucky  to  review  a  judg- 
ment which,  reversing  judgments  of  the  Jef- 
ferson Circuit  Court  in  that  state,  and  the 
Jefferson  County  Court,  sustained  a  tax  on 
German  warehouse  receipts  representing 
whisky  which  had  been  shipped  to  that 
country  from  the  United  States.    Reversed. 

See  same  case  below,  30  Ky.  L.  Rep.  451, 
08  S.  W.  1040;  dissenting  opinion,  31  Ky. 
L.  Rep.  635,  102  S.  W.  810. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  Ii.  Bodd,  Alexander 
Pope  Humphrey,  Joseph  C.  Dodd,  and 
Humphrey,  Davie,  &  Humphrey  for  plain- 
tiff in  error. 

Messrs.    Matthew   J.    Holt   and   B.    F. 

coWasher  for  defendant  in  error. 
o 
ct 

*  *  Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 
This    is   a   proceeding   to   recover   back- 


taxes  on  personal  property  of  the  plaintiff 
in  error,  hereafter  called  the  defendant. 
He  pleaded  that  he  did  own  certain  bar^ 
rels  of  whisky  which  he  did  not  list  for 
the  years  in  question,  but  that  he  had 
exported  them  to  Bremen  and  Hamburg,  in 
Germany,  for  sale  abroad,  and  that  the 
state  was  forbidden  to  tax  them,  both  be- 
cause they  were  exports  (U.  S.  Const,  art. 
1,  §  10),  and  because  their  permanent  situs 
was  outside  the  state.  14th  Amend.;  Dela- 
ware, L.  &  W.  R.  Co.  V.  Pennsylvania,  198 
U.  S.  341,  49  L.  ed.  1077,  26  Sup.  Ct  Rep. 
669;  Union  Refrigerator  Transit  Co.  v.  Ken- 
tucky, 199  U.  S.  194,  50  L.  ed.  150,  26  Sup. 
a.  Rep.  36,  4  A.  &  £.  Ann.  Cas.  493.  The 
plaintiff  replied,  denying  that  the  export 
was  for  sale  and  that  the  situs  of  the  whis- 
ky was  abroad.  It  alleged  that  the  defend- 
ant was  a  citizen  and  resident  of  Ken- 
tucky, engaged  there  in  the  wholesale 
whisky  business,  and  that  he  shipped  the 
whisky  to  Germany  merely  to  evade  rev- 
enue and  ad  valorem  taxes  on  the  same. 
It  all^^  further  that  the  defendant  re- 
mained the  owner  and  in  possession  of  the 
whisky,  except  such  portion  as  he  reshipped 
to  himself  or  to  purchasers  in  the  United 
States;  that  while  the  whisky  remained  in 
the  German  warehouses  he  held  the  ware- 
house receipts,  used  them  as  collaterals  and 
traded  in  them,  and  that  the  barrels  of 
whisky  sold  by  him  were  mostly  returned 
to  the  state  of  Kentucky,  and  all  to  the 
United  States.  The  court  of  first  instance 
held  that  the  whisky  was  exempt  on  both 
the  grounds  taken  by  the  defendant.  On^ 
appeal  to  the  state  circuit  court  for  theo 
county,  the  judgment  was  affirmed* en  the» 
ground  that  the  situs  of  the  whisky  was 
outside  the  state.  A  further  appeal  was 
taken  to  the  court  of  appeals,  and  that 
court,  accepting  the  fact  that  the  whisky 
was  beyond  the  taxing  power  of  Kentucky, 
nevertheless  sustained  the  tax  as  a  tax  on 
the  warehouse  receipts.  80  Ky.  L.  Rep.  451, 
98  S.  W.  1040,  dissenting  opinion,  31  Ky.  L. 
Rep.  535,  102  S.  W.  810.  The  case  then  was 
brought  by  writ  of  error  to  this  court. 

We  think  that  we  have  stated  the  effect 
of  the  pleadings  fairly,  and  it  will  be  ob- 
served that  the  plaintiff's  claim  was  of  a 
right  to  tax  the  whisky,  the  warehouse  re- 
ceipts being  mentioned  only  to  corroborate 
the  plaintiff's  contention  as  to  the  true 
domicil  of  the  goods.  After  the  decision, 
the  amount  of  whisky  for  which  the  de- 
fendant held  German  warehouse  receipts 
at  the  material  times  and  the  value  of  the 
whisky  were  agreed,  and  thereupon  the 
court,  reciting  the  agreement,  directed  a 
judgment  for  taxes  due  upon  the  warehouse 
receipts,  valuing  them  at  the  agreed  value 
"per  barrel  of  whisky  embraced  in  them.* 


*For  other  cues  see  same  topic  it  |  numbbb  In  Dec.  A  Am.  Digs.  1907  to  data,  A  Rep'r  Indexes 
29  S.  a— 29. 
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80  that  it  will  be  seen  tbat  the  effect  is 
the  same  as  If  the  whisky  itself  had  been 
taxed,  and  the  question  is  whether,  by  such 
a  dislocation  of  the  documents  from  the 
things  they  represent,  a  second  property  of 
equal  value  is  created  for  taxing  purposes, 
which  can  be  reached  although  the  first 
oould  not.  Possibilities  similar  in  economic 
principle  sometimes  have  to  be,  or  at  least 
have  been,  recognized,  but,  of  course,  eco- 
nomically speaking,  they  are  absurd. 

We  are  dealing  with  German  receipts, 
and  therefore  we  are  not  called  upon  to 
consider  the  effect  of  statutes  purporting 
to  make  such  instruments  negotiable. 
Bonds  can  be  taxed  where  they  are  perma- 
nently kept,  because,  by  a  notion  going  back 
to  very  early  law,  the  obligation  is,  or  orig- 
inally was,  inseparable  from  the  paper  or 
parchment  which  expressed  it.  Buck  v. 
Beach,  206  U.  S.  392,  403,  413,  51  L.  ed. 
1106,  1112,  1116,  27  Sup.  Ct.  Rep.  712,  11 
A.  &  E.  Ann.  Cas.  732.  That  case  and  the 
authorities  cited  by  it  show  how  far  a  simi- 
lar notion  has  been  applied  to  negotiable 
bills  and  notes.  But  a  warehouse  receipt 
does  not  depend  upon  any  peculiar  doctrine 
for  its  effect.  A  simple  receipt  merely  im- 
Imports  that  goods  are  in  the  hands  of  a 
g  certain  kind  of  bailee.  But  if  a  bailee  as- 
•  sents  to  becoming* bailee  for  another  to 
whom  the  owner  has  sold  or  pledged  the 
goods,  the  change  satisfies  the  requirement 
of  a  change  of  possession  so  far  as  to  vali- 
date the  sale  or  pledge.  Therefore  it  is 
common  for  certain  classes  of  bailees  to 
give  receipts  to  the  order  of  the  bailor,  and 
so  to  assent  in  advance  to  becoming  bailee 
for  anyone  which  is  brought  within  the  terms 
of  the  receipt  by  an  indorsement  of  the 
same.  But  this  does  not  give  the  instru- 
ment the  character  of  a  symbol,  it  simply 
makes  it  the  means  of  bringing  about  what 
is  somewhat  inaccurately  termed  a  change 
of  possession,  upon  ordinary  legal  princi- 
ples, just  as  if  the  goods  had  been  trans- 
ported to  another  warehouse.  Union  Trust 
Co.  V.  Wilson,  198  U.  8.  530,  536,  49  L.  ed. 
1154,  1155,  25  Sup.  Ct.  Rep.  766.  If  the 
receipt  contains  no  clause  of  assent  to  a 
transfer,  it  has  been  held  that  an  indorse- 
ment goes  no  further  than  a  transfer  and 
unaccepted  order  on  any  other  piece  of 
paper.  Hallgarten  v.  Oldham,  135  Mass.  1, 
46  Am.  Rep.  433. 

The  form  of  the  receipts  given  in  Ger- 
many does  not  appear.  It  does  not  appear 
that  they  contained  any  assent  to  transfer, 
unless  by  conjecture  from  the  defendant's 
testimony  that  he  pledged  them  for  loans. 
Even  that  conjecture  is  made  more  doubt- 
ful, if  not  excluded,  by  the  findings  of  the 
lower  courts.  It  does  not  appear  that  the 
court  of  appeals  made  a  different  finding. 


if  it  had  the  power  to  do  so.  This  ooori 
can  make  none.  There  is  no  presumption 
that  we  know  of,  that  the  transactions  took 
one  form  or  had  one  effect  rather  than  an* 
other. 

We  can  think  of  but  two  ways  in  which 
the  receipts  could  amount  to  more  than  a 
mere  convenience  for  getting  quasi  posses- 
sion  of  the  goods.  In  the  first  place,  they 
might  express  or  imply  a  promise  to  be 
answerable,  or  carry  a  statutory  liability, 
for  a  corresponding  amount  in  case  the 
property  referred  to  was  delivered  to  an- 
other without  a  surrender  of  the  receipts. 
See  Mechanics'  &  T.  Ins.  Co.  v.  Kiger,  103 
U.  S.  352,  26  L.  ed.  433.  Such  a  promise 
might  have  a  distinct  value  if  the  promisor 
had  credit.  But  it  cannot  be  assumed  on 
this  record  that  the  receipts  contained  it, 
and,  if  they  did,  even  then  the  value  of  the 
instrument  would  be  due  rather  to  the  as-o 
sumption  that  the  •bailee  would  not  give? 
up  the  goods  without  a  return  of  it  than  to 
the  promise.  The  value  of  the  promise 
would  vary  with  the  promisor.  As  a  key 
to  the  goods,  a  receipt  no  more  can  be 
called  a  second  property  of  equal  value 
than  could  a  key  to  an  adamantine  safe 
that  could  not  be  opened  without  it  be 
called  a  second  property  of  a  value  distinct 
from  but  equal  to  that  of  the  money  that 
the  safe  contained.  The  receipt,  like  the 
key,  would  be  property  of  some  small  value 
distinct  from  that  to  which  it  gave  access 
But  it  would  not  be  a  counterpart,  doubling 
the  riches  of  the  owner  of  the  goods. 

In  the  second  place,  the  receipt  might  be 
made  the  representative  of  the  goods  in  a 
practical  sense.  A  statute  might  ordain 
that  a  sale  and  delivery  of  the  goods  to  a 
purchaser  without  notice  should  be  invalid 
as  against  a  subsequent  bona  fide  purchaser 
of  the  receipt.  We  need  not  speculate  as 
to  how  the  law  would  deal  with  it  in  that 
event,  as  we  have  no  warrant  for  assum- 
ing that  the  German  law  gives  it  such  ef- 
fect. On  the  facts  before  us,  and  on  any 
facts  that  the  court  of  appeals  can  have  had 
before  it,  the  receipts  cannot  be  taken  to 
have  been  more  than  one  of  several  keys 
to  the  goods.  It  cannot  be  assumed  that  a 
good  title  to  the  whisky  could  not  have 
been  given  while  the  receipts  were  out- 
standing. We  assume  that  they  made  it 
very  unlikely  that  it  would  be,  but  the  prao- 
tical  probability  does  not  make  the  instru- 
ment the  legal  equivalent  of  the  goods. 
We  take  it  to  be  almost  undisputed  that, 
if  the  warehouses  were  in  Kentucky,  the 
state  would  not  and  could  not  tax  both  the 
whisky  and  the  receipts,  even  when  issued 
in  Kentucky  form,  and  that  it  would  recog- 
nise that  the  only  taxable  object  was  the 
whisky.    The  relation  of  the  paper  to  the 
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goods  if  not  changed  by  their  being  abroad, 
and  the  only  question  in  the  case  is  wheth- 
er the  paper  can  be  treated  as  property 
equivalent  in  value  to  the  goods,  because 
in  some  way  it  represents  them. 

We  state  the  question  as  we  have  stated 
it  because  that  is  the  one  that  is  raised 
by  the  decision  under  review.  It  would  be 
oa  mere  quibble  to  say  that  the  receipts, 
S^as  paper,  had  an* infinitesimal  value,  that 
they  acquired  a  substantial  one,  although 
much  less  than  that  of  the  whisky  because 
of  their  practical  use,  and  that  this  court 
is  not  concerned  with  a  mere  overvaluation. 
The  tax  is  imposed  on  the  theory  that  the 
receipts  are  the  equivalents  of  the  goods, 
and  are  taxable  on  that  footing,  although 
the  goods  cannot  be  taxed.  Assuming,  as 
the  court  of  appeals  assumed,  that  the 
whisky  is  exempt  under  the  Constitution 
of  the  United  States,  we  are  of  opinion 
that  the  protection  of  the  Constitution  ex- 
tends to  warehouse  receipts  locally  present 
within  the  state.  What  was  said  by  Chief 
Justice  Taney  about  bills  of  lading  ap- 
plies to  them,  mutaiU  mutandis:  "A  duty 
upon  that  is,  in  substance  and  effect,  a  duty 
on  the  article  exported.''  Almy  v.  Cali- 
fornia, 24  How.  169,  16  L.  ed.  644;  Fair- 
bank  V.  United  SUtes,  181  U.  S.  283,  294, 
45  L.  ed.  862,  867,  21  Sup.  Ct.  Rep.  648. 
We  discuss  the  case  on  the  facts  assumed 
by  the  court  of  appeals.  Whether  a  finding 
would  have  been  warranted  that  the  whisky 
•till  was  domiciled  in  Kentucky,  or,  for 
any  other  reason,  was  not  exempt,  is  a  mat- 
ter upon  which  we  do  not  pass.  See  New 
York  ex  rel.  New  York  C.  &  H.  R.  R.  Co. 
V.  Miller,  202  U.  S.  584,  597,  50  L.  ed.  1155, 
1160,  26  Sup.  a.  Rep.  714. 
Judgment  reversed. 


<213  U.  8.  176) 

ADAM  T.  SILER,  McDousal  Ferguson,  and 
Lew  P.  Tarlton,  Constituting  the  Rail- 
road Commission  of  Kentucky,  Appts., 

V. 

LOUISVILLE  &  NASHVILLE  RAILROAD 
COMPANY. 

Courts  (J  263*)— Federal  Courts— Juris •« 
DicnoN— Questions  Not  att.  Federai,. 

1.  A  Federal  circuit  court,  having  prop- 
erly obtained  .iurisdiction  of  a  suit  by  rea- 
son of  the  Federal  questions  set  up  by  the 
bill,  has  the  right  to  decide  all  the  ques- 
tions in  the  case,  even  though  it  decides 
the  Federal  Questions  adversely  to  the  par- 
ty raising  them,  or  even  if  it  omits  to 
decide  them  at  all,  but  decides  the  case  on 
local  or  state  questions  only. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dis.  S8  709.  800:    Deo.  Dig.  S  263.*] 

Courts  ({  2a3*)— Appeal— Fbom  Circuit 
Court  —  Extending  Review  Bbtond 
Federal  Questions. 

2.  The  Federal  Supreme  Court,  on  appeal 


from  the  decision  of  a  dreuit  eonrt,  may 
decide  local  questions  only,  and  omit  to 
decide  the  Federal  questions  which  gave  the 
lower  court  jurisdiction,  or  may  decide  sneh 
questions  adversely  to  the  party  claiming 
their  benefit. 

rild.  Note«— For  other  cases,  see  Courts,  Deo. 
Dig.  S  263.*] 

Courts  {§  414*)  —  Federal  Courts  — Ju- 
risdiction—Federal  Question. 

3.  Allegations  in  a  bill  to  enjoin  the  en- 
forcement, as  in  violation  of  U.  8.  Const^ 
14th  Amend.,  of  an  order  of  a  state  rail- 
road commission,  that  such  commission  was 
not  vested  with  power  to  make  that  order, 
do  not  defeat  the  jurisdiction  of  a  Fed- 
eral circuit  court  because,  in  such  case,  the 
action  of  the  commission  is  not  that  of  the 
state,  where  the  bill  sets  up  several  en- 
tirely separate  Federal  questions,  some  of 
which  are  directed  to  the  invalidi^,  on 
various  constitutional  grounds,  of  the  state 
statute  under  the  supposed  authority  of 
which  the  order  was  made,  and  some  of 
which  are  founded  upon  the  terms  of  the 
order. 

[Ed.  Note.^For  other  cases,  see  Courts^  Dee. 
Dig.  S  414.*] 

Carriers  ({  10«)— Railroad  Commission— 
PowBB  to  Make  General  Tarivf. 

4.  Power  to  make  a  general  schedule  of 
maximum  rates  for  the  transportation  of 
all  commodities,  upon  all  railroads,  to  and 
from  all  points  within  the  state,  upon  a 
general  and  comprehensive  complaint  that 
rates  are  too  high,  or  upon  like  informa- 
tion of  the  commission  itself,  is  not  con- 
ferred upon  the  Kentucky  railroad  commis- 
sion by  Ky.  act  of  March  10,  1900,  author- 
izing such  commission,  upon  complaint  that 
the  rates  of  any  railway  company  are  ex- 
tortionate, or  upon  its  own  information  to 
that  effect,  to  fix  a  reasonable  rate  if,  after 
hearinff.  it  finds  the  rates  to  be  extortionate. 

fEd.  Note.— For  other  cases,  see  Carriers,  Dee. 
Dig.  §  10.*] 

Carriers  ({  lO*)— Railroad  Commission- 
Making  General  Tariff— Validitt  of 
Specific  Rate. 

6.  A  particular  rate  on  a  specific  com- 
modity, fixed  by  the  Kentucky  railroad  com- 
mission, will  not,  for  the  purpose  of  sus- 
taining its  validity,  be  separated  from  the 
general  order  fixing  a  general  schedule  of 
maximum  rates  for  all  commodities,  upon 
all  railroads,  to  and  from  all  points  within 
the  state,  where  the  specific  order  was  made 
after  a  general  complaint  was  filed,  and  is 
itself  a  general  order,  and  was  made  in  the 
exercise  of  the  totally  unfounded  assump- 
tion of  the  powor  under  Ky.  act  of  March 
10,  1900,  to  make  a  general  tariff  of  rates. 
[Ed.  Note.~Por  other  cases,  see  Carriers,  Dec 
Dig.  9  10.»] 

[No.  521.] 

Argued  February  24,  25,  26,  1909.    Dedded 
April  6,  1909. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  Distriet 
of  Kentucky  to  review  a  decree  enjoining 
the  enforcement  of  an  order  of  the  Kenr 
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ineky  railroftd  eomminioii,  flxiiig  maximum 
tailmd  rates.    Afllrmed. 

CD 

Jj  Statement  by  Mr.  Justice  Peckham: 
•  •The  Louisville  ft  Nashville  Railroad  Com- 
pany, hreinafter  called  the  company,  filed 
its  bill  July  25,  1906,  in  the  circuit  court 
of  the  United  States  for  the  eastern  dis- 
trict of  Kentucky,  to  enjoin  the  enforce- 
ment of  a  certain  order  made  by  the  rail- 
road commission  of  Kentucky  (hereafter 
^called  the  commission),  providing  what  are 
*;>  termed  maximum  rates  on*'the  transporta- 
tion of  all  commodities  upon  the  railroad 
of  the  company  to  and  from  all  points  with- 
in the  state.  In  its  bill  the  company  con- 
tended that  the  order  as  to  rates  of  trans- 
portation was  void,  because  it  was,  upon 
several  stated  grounds,  in  violation  of  cer- 
tain named  provisions  of  the  Constitution 
of  the  United  States,  among  them  being 
the  claim  that  the  rates  were  so  low  as  to 
be  confiscatory.  It  was  also  contended  that 
the  statute  was  an  interference,  in  its  re- 
sults, with  interstate  commerce.  The  com- 
pany also  contended  (among  other  objec- 
tions not  of  a  Federal  nature)  that  the 
donunission  had  no  power  to  make  the  order 
in  question  under  a  correct  and  proper  con- 
struction of  the  state  statute  of  March 
10,  1900,  under  which  the  commission  as- 
sumed to  exercise  the  power  to  fix  the  rates 
provided  for  in  its  order. 

The  circuit  court  decided  that  such  act, 
hereinafter  fully  set  forth,  and  called  the 
"McChord  act,"  and  also  the  order  of  the 
railroad  commission  of  Kentucky,  com- 
plained of,  irrespective  of  any  claim  that 
such  order  was  confiscatory,  violated  the 
provisions  of  §  1  of  the  14th  Amend- 
ment to  the  Constitution  of  the  Unit- 
ed States,  prohibiting  any  state  from 
depriving  any  person  of  property  with- 
out due  process  of  law,  and  from  deny- 
ing to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws,  and  that 
the  order  of  the  commission,  so  far  as  it  was 
applicable  to  the  company,  was,  therefore, 
null  and  void,  and  the  special  conunissioner 
who  had  been  appointed  to  take  evidence  in 
the  case  as  to  the  character  of  the  rates, 
and  other  matters,  was  directed  to  so  re- 
port. (The  court  decided  the  case  upon 
the  authority  of  Louisville  &  N.  R.  Co.  v. 
McChord,  103  Fed.  216,  reversed  on  other 
grounds  in  183  U.  S.  483,  46  L.  ed.  289,  22 
Sup.  Ct.  Rep.  165.) 

A  final  decree  having  been  made  pursuant 
to  the  decision  of  the  court,  the  commission 
appealed  directly  to  this  court  from  such 
decree.  The  proceedings  which  led  up  to 
the  decree  from  which  the  commission  has 
appealed,  without  the  court  passing  upon 
the  allegation  of  the  confiscatory  nature  of 


the  rates,  were  by  means  of  a  stipulation^ 
made  in  order  to  facilitate  matter%*by  rea-** 
son  of  which  the  court  decided,  as  matter  of 
law,  the  order  and  act  were  both  invalid, 
and  it  perpetually  enjoined  the  enforcement 
of  the  order  as  to  rates  as  well  as  the  pro- 
curing of  indictments  against  the  officers  of 
the  company  or  the  company  itself. 

The  appellants  disputed  the  jurisdiction 
of  the  circuit  court  upon  grounds  which  are 
particularly  stated  in  the  opinion  herein, 
and  they  took  issue  on  many  of  the  material 
allegations  contained  in  the  bill  of  com- 
plaint. 

The  facts  upon  which  the  questions  in 
this  case  arise  are  as  follows:  The  com- 
pany was  duly  incorporated  under  an  act  of 
the  general  assembly  of  the  state  of  Ken- 
tucky, approved  March  5,  1860.  It  has  a 
large  mileage,  amounting  to  over  1,200 
miles  within  the  state,  and  it  operates  its 
road  within  the  state  in  connection  with 
other  portions  of  its  road  in  other  states, 
having  altogether,  in  Kentucky  and  such 
other  states,  a  mileage  of  over  4,000  miles. 
It  claims  to  have  a  contract  right  to  fix 
rates  as  provided  in  its  charter,  and  it  con- 
tends that  the  order  of  the  commission  vio- 
lates that  right  as  well  as  other  rights  pro- 
tected by  the  Federal  Constitution. 

The  state  adopted  a  new  constitution  on 
the  28th  day  of  September,  1891,  by  §  200  of 
which  the  present  railroad  commission  of 
the  state  was  established. 

It  is  asserted  by  the  company,  though 
such  assertion  is  denied,  that  up  to  March 
10,  1900,  the  commission  or  its  predeces- 
sors had  not  been  empowered  by  constitu- 
tional or  statutory  provision  to  regulate  or 
fix  the  rate  of  compensation  which  a  rail- 
road company  might  charge  for  the  service 
of  transporting  freight  or  passengers  over 
its  lines  in  the  state.  On  the  above-men- 
tioned date  the  general  assembly  enacted 
what  is  generally  called  the  "McChord  act," 
which  is  set  forth  in  full  in  the  margin.f 


tAn  Act  to  Prevent  Railroad  Companies 
or  Corporations  Owning  and  Operating  a 
Line  or  Lines  of  Railroad,  and  Its  Officers, 
Agents,  and  Employees,  from  Charging, 
Collecting,  or  Receiving  Extortionate 
Freight  or  Passenger  Rates  in  This  Com- 
monwealth, and  to  Further  Increase  and 
Define  the  Duties  and  Powers  of  the  Rail- 
road Commission  in  Reference  Thereto,  and 
Prescribing  the  Manner  of  Enforcing  the 
Provisions  of  This  Act,  and  Penalties  for 
the  Violation  of  its  Provisions. 

Sec.  1.  When  complaint  shall  be  made  to 
the  railroad  commission,  accusing  any  rail- 
road company  or  corporation  of  charging, 
collecting,  or  receiving  extortionate  freight 
or  passenger  rates,  over  its  line  or  lines  of 
railroad   in   this    commonwealth,   or   when 
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*  *  The  aet  1im  not  been  constrned  by  the 
aoeourt  of  appeals,  the  highest  oourt  of  the 
Instate  of  Kentucky,  upon  the^question  here- 
inafter discussed,  nor  has  it  been  held  valid 
as  to  all  of  its  provisions,  with  regard  to 
the  constitution  of  the  state  or  of  the  Unit- 
ed States,  by  any  oourt,  state  or  Federal. 

After  its  passage,  and  in  December,  1904, 
and  January  and  February,  1905,  one  Guen- 
ther,  a  citizen  of  Owensboro,  Kentucky, 
made  complaints  to  the  commission,  in 
which  he  complained  generally  (but  with- 
out specif3ring  any  in  particular)  that  the 
rates  charged  by  the  company,  and  also  by 
the  Illinois  Central  Railway,  and  the  Louis- 
Tille,  Henderson,  ft  St.  Louis  Railway  Com- 
pany, on  interstate  freight  to  and  from 
Owensboro,  as  compared  with  the  rates  on 
like  freight  to  and  from  Evansyille,  Indi- 
ana, and  on  intrastate  freight  to  and  from 
points  in  Kentucky  to  and  from  Owens- 
boro, were  unjust  and  unreasonable.  A  pe- 
tition in  regard  to  interstate  rates  was  sub- 
sequently filed  with  the  Interstate  Com- 
merce Commission,  where  it  is  still  pend- 
ing and  undetermined.  As  to  regulating 
the  local  rates  complained  of,  the  commis- 
sion then  made  no  finding. 
Afterwards,  Guenther  prepared  an  amend- 


ed complaint,  which  was  filed  with  the  oom- 
mission  some  time  early  in  September,  1905, 
in  which  this  company  and  all  the  other  ^ 
railroad  companies  operating  lines  in  then 
state  of  Kentucky  were  made* defendants,!^ 
and  wherein  it  was  alleged,  in  substance 
(and  again  without  any  details),  that  all 
local  freights  from  and  to  all  local  points 
in  the  state  of  Kentucky,  as  fixed  and 
charged  by  the  defendant  railroad  com- 
panies on  all  classes  of  freight,  were  excess- 
ive, discriminatory,  and  extortionate,  and 
he  prayed  the  commission  to  revise  and  ad- 
just the  rates,  not  only  in  and  out  of  Owens- 
boro, but  to  revise  and  adjust  the  rates  be- 
tween all  local  points  from  and  to  every 
local  point  throughout  the  state  of  Ken- 
tucky. 

Subsequently,  on  the  14th  of  September, 
1905,  three  lumber  companies  of  Louisville, 
Kentucky,  tendered  their  petition  to  be 
made  parties  to  the  Guenther  proceedings 
then  pending,  and  they  adopted  the  general 
language  of  his  complaint  with  respect  to 
all  local  rates  in  the  state,  and  they  added 
complaints  in  regard  to  the  rates  on  logs, 
lumber,  and  cross  ties. 

On  the  3d  of  October,  1905,  the  state  of 
Kentucky,  through  certain  attorneys,  filed 


•aid  commission  shall  receive  information, 
or  have  reason  to  believe,  that  such  rate  or 
rates  are  being  charged,  collected,  or  re- 
ceived, it  shall  be  the  duty  of  said  commis- 
sion to  hear  and  determine  the  matter  as 
speedily  as  possible.  They  shall  give  the 
company  or  corporation  complained  of  not 
less  than  ten  days'  notice,  by  letter  mailed 
to  an  officer  or  employee  of  said  company 
or  eorporation,  stating  the  time  and  place 
of  the  hearing  of  same;  also  the  nature  of 
the  complaint  or  matter  to  be  investigated, 
and  shall  hear  such  statements,  argument, 
or  evidence  offered  by  the  parties  as  the  com- 
mission may  deem  relevant;  and,  should  the 
commission  determine  that  the  company  or 
oorporation  is,  or  has  been,  guilty  of  ex- 
tortion, said  commission  shall  make  and  fix 
a  just  and  reasonable  rate,  toll,  or  compen- 
sation, which  said  railroad  company  or  cor- 
poration may  charge,  collect,  or  receive  for 
like  services  therecUfter  rendered.  The  rate, 
toll,  or  compensation  so  fixed  by  the  com- 
mission shall  be  entered  and  be  an  order  on 
the  record  book  of  their  office  and  signed  by 
the  commission,  and  a  copy  thereof  mailed 
to  an  officer,  agent,  or  employee  of  the  rail- 
road company  or  corporation  affected  there- 
by, and  shall  be  in  full  force  and  effect  at 
the  expiration  of  ten  days  thereafter,  and 
may  m  revoked  or  modified  by  an  order 
likewise  entered  of  record.  And  should  said 
railroad  company  or  corporation,  or  any  of- 
ficer, agent,  or  employee  thereof,  charge,  col- 
lect, or  receive  a  greater  or  higher  rate, 
toll,  or  compensation  for  like  services  there- 
after rendensd  than  that  made  and  fixed  by 
said  commission,  as  herein  provided,  said 


company  or  corporation,  and  said  officer, 
agent,  or  employee,  shall  each  be  deemed 
guilty  of  extortion,  and,  upon  conviction, 
shall  be  fined  for  the  first  offense  in  any 
sum  not  less  than  $500,  nor  more  than 
$1 ,000,  and,  upon  a  second  conviction,  in  any 
sum  not  less  than  $1,000  nor  more  than 
$2,000,  and,  for  a  third  and  succeeding  con- 
viction, in  any  sum  not  less  than  $2,000  nor 
more  than  $5,000. 

Sec  2.  The  circuit  court  of  any  county 
into  or  through  which  the  line  or  lines  of 
road  carrying  such  passenger  or  freight 
owned  or  operated  by  said  railroad,  and  the 
Franklin  circuit  court,  shall  have  jurisdic- 
tion of  the  offense  against  the  railroad  com- 
pany or  corporation  offending,  and  the  cir- 
suit  court  of  the  county  where  such  offense 
may  be  committed  by  said  officer,  agent,  or 
employee  shall  have  jurisdiction  in  all  pros- 
ecution against  said  officer,  agent,  or  em- 
ployee. 

Sec.  3.  Prosecutions  under  this  act  shall 
be  by  indictment. 

Sec.  4.  All  prosecutions  under  this  act 
shall  be  commenced  within  two  years  after 
the  offense  shall  have  been  committed. 

Sec.  5.  In  making  said  investigation,  said 
commission  may,  when  deemed  necessary, 
take  the  depositions  of  witnesses  before  an 
examiner  or  notary  public,  whose  fee  shall 
be  paid  by  the  state,  and,  upon  the  certifi- 
cate of  the  chairman  of  the  commission,  ap- 
proved by  the  governor,  the  auditor  shall 
draw  his  warrant  upon  the  treasury  for  its 
payment. 

Approved  March  10,  1900. 
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a  petition  to  intervene  on  the  part  of  the 
etate  in  the  Guenther  proceedings,  and 
•ought  to  make  the  state  a  party  complain- 
ant against  all  the  railroad  companies  as 
defendants  operating  lines  in  the  state. 
The  petition  was  opposed  by  the  company 
on  the  ground  that  the  state  had  no  stand- 
ing in  the  proceedings,  and  certainly  none 
by  the  attorneys  named,  but  it  was  granted, 
and  the  state  intervened  as  prayed  for,  and 
was  made  a  party  complainant  so  that  it 
might  prosecute  the  proceedings  against  the 
company  and  all  the  other  carriers  made  de- 
fendants therein.  The  proceedings  against 
the  various  railroad  companies  within  the 
atate  were  subsequently  consolidated  before 
the  eommission. 

Before  answering  the  complaints  of 
Guenther,  the  lumber  companies,  and  the 
atate  of  Kentucky  against  the  defendant 
company  and  the  other  railroad  companies 
in  that  state,  the  company,  in  this  case, 
duly  objected  to  the  proceedings  before  the 
eommission  on  various  grounds,  among 
them,  that  the  complaint  did  not  state  facts 
anfflcient  to  constitute  a  cause  of  action 
^against  the  company,  and  on  the  ground 
IB  that  the  complaints  were  not  sufficiently 
«  definite  and  specific,  and  that  the^oomplaints 
afaould  show  specifically  what  rates  are 
^claimed  to  be  exorbitant,  ezcessiye,  or  ex- 
tortionate, or  what  commodity  or  which 
oommunities  the  rates  of  the  company  dis- 
ttiminate  against. 

An  objection  was  also  duly  and  in  season 
made,  ttuit  the  commission  had  no  power  to 
fix  a  general  maximum  rate  or  rates  for  all 
conunodities  from  and  to  all  points  within 
the  state,  but  that  specific  complaint  should 
be  made  as  to  the  particular  rates  com- 
plained of.  The  commission  ruled  that  the 
entire  subject  of  railroad  rates  was  before 
it,  and  decided  to  proceed  with  its  investi- 
gation of  such  rates  on  all  railroads  and 
between  all  places  and  on  all  classes  of  com- 
moditiea  within  the  state  of  Kentucky. 

By  virtue  of  the  complaints  above  ad- 
verted to,  the  proceedings  against  sub- 
stantially all  the  railroad  companies  of  the 
state  were  then  continued,  and  the  commis- 
sion heard  and  decided  the  question  of  rates 
relating  to  this  company,  and  some,  but  not 
all,  of  the  other  roads  in  the  state. 

The  commission  subsequently,  and  on 
July  20,  1906,  promulgated  its  order  mak- 
ing schedules  for  "Maximum  Rates  on 
Freight,"  and  it  applied  one  schedule,  called 
"Kentucky  Railroad  Commission's  Standard 
Tariff,  No.  l,**  to  this  company  and  four 
other  companies  within  the  state,  although, 
in  the  case  of  one  of  the  four  (the  Chesa- 
peake k  Ohio  Railroad  Company),  no  notice 
of  such  tariff  was  ever  served  upon  it.  An- 
other schedule,  called  "Kentucky  Railroad 


Commission's  Standard  Tariff,  No.  2,"  ap- 
plied to  the  Illinois  Central  Railroad  Com- 
pany alone,  and  the  commission  left  several 
railroad  companies  untouched  by  either  of 
such  schedules,  or  by  any  schedule,  al- 
though they  were  defendants  in  this  pro- 
ceeding. In  its  opinion  the  commission 
stated  as  follows:  "The  several  complaints, 
which,  for  convenience,  have  been  consoli- 
dated and  heard  together  in  this  investi- 
gation, raise  for  the  first  time  in  Kentucky 
the  question  of  the  reasonableness  of  ail 
rates,  for  the  transportation  of  all  eom- 
modities,  upon  all  railroads,  to  and  from 
all  points  within  the  state." 

Messrs.    O.    C.    HcChord,    Robert    H. 
Winn,  and  James  Breathitt  for  appellants. 
Mr.  Henry  Ij.  Stone  for  appellee.  ^ 

« 
*  Mr.  Justice  Peckham,  after  making  the* 
foregoing  statement,  delivered  the  opinion  of 
the  court: 

The  appellants  deny  the  jurisdiction  of 
the  circuit  court  in  this  ease.  There  is  no 
diverse  citizenship  in  the  case  of  this  par- 
ticular company,  and  the  jurisdiction  must 
depend  upon  the  presence  of  a  Federal 
question.  The  bill  filed  by  the  company 
herein  attacked  the  validity  of  the  act  of 
the  legislature  of  Kentucky  of  March  10, 
1900  (above  set  forth  in  fall),  on  several 
grounds,  as  in  violation  of  S  1  of  the  14th 
Amendment.  It  was  also  averred  that  the 
act  was  a  violation  of  |  4,  article  4,  of  the 
Federal  Constitution,  in  that  it  constituted^ 
an  abandonment  by  the  state  of  Kentucky  A 
of  a*republican  form  of  goyemment,  in  so* 
far  as  it  vested  legislative,  executive,  and 
judicial  powers  of  an  absolute  and  arbi- 
trary nature  over  railroad  carriers  in  one 
body  or  tribunal,  styled  the  railroad  com- 
mission. The  company  also  contended  that 
the  act  was  in  violation  of  the  Federal 
Constitution,  on  account  of  the  enormous 
fines  and  penalties  provided  in  the  act  as  a 
punishment  for  a  violation  of  any  of  its 
provisions;  also  that  the  enforcement  of 
the  act  would  operate  to  deprive  the  com- 
pany of  its  property  without  due  process  of 
law,  and  would  deny  to  it  the  equal  pro- 
tection of  the  laws,  in  violation  of  S  1  of 
article  14  of  the  Amendments  to  the  Consti- 
tution of  the  United  States.  Other  grounds 
of  alleged  invalidity  of  the  act  in  question, 
as  in  violation  of  the  Federal  Constitution, 
are  set  up  in  the  bill.  The  bill  also  con- 
tained the  averment  that  the  order  of  the 
railroad  commission  of  Kentucky,  in  mak- 
ing a  general  schedule  of  maximum  rates 
for  the  railroads  mentioned  in  its  order, 
was  invalid,  as  unauthorized  by  the  statute. 
This  is,  of  course,  a  local  or  state  question. 

The  Federal  questions  as  to  the  invalidity 
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ol  the  state  statnte  beeanae,  as  all^d,  it 
was  in  Tiolation  of  ths  Federal  Constita- 
tion,  gaye  the  circuit  court  jurisdiction, 
aad»  haying  properly  obtained  it»  that  court 
had  the  right  to  decide  all  the  questions  in 
the  case,  eyen  though  it  decided  the  Federal 
questions  adyersely  to  the  party  raising 
tiiem,  or  even  if  it  omitted  to  decide  them 
at  all,  but  decided  the  case  on  local  or 
state  questions  only. 

This  court  has  the  same  right,  and  can, 
if  it  deem  it  proper,  decide  the  local  ques- 
tions only,  and  omit  to  dedde  the  Federal 
questions,  or  decide  them  adyersely  to  the 
party  daiming  their  benefit.  Homer  y. 
United  States,  143  U.  S.  670,  676,  36  L.  ed. 
266,  268,  12  Sup.  Gt.  Rep.  622;  Fallbrook 
Irrig.  Diet.  y.  Bradley,  164  U.  6.  112,  164, 
41  L.  ed.  369,  387,  17  Sup.  Ot  Eep.  66; 
Penn  Mut.  L.  Ins.  Ck).  y.  Austin,  168  U.  S. 
686,  694,  42  L.  ed.  626,  630,  18  Sup.  Ct. 
Rep.  223;  Burton  y.  United  States,  196  U. 
8.  283,  296,  49  L.  ed.  482,  486,  26  Sup.  Ct. 
Rep.  243;  Williamson  y.  United  States,  207 
U.  S.  426,  62  L.  ed.  278,  28  Sup.  a.  Rep. 
163;   People's  Say.  Bank  y.  Layman,   134 

01  Fed.  636;  Michigan  R.  Tax  Gases,  138  Fed. 

2  223.    Of  course,  the  Federal  question  must 
*  not  be  merely  colorable  or*fraudulently  set 

up  for  the  mere  purpose  of  endeayoring  to 
giye  the  court  jurisdiction.  Penn  Mut  L. 
Ins.  Co.  y.  Austin,  168  U.  S.  696,  42  L.  ed. 
680,  18  Sup.  Ct.  Rep.  223;  Michigan  R.  Tax 
Cases,  supra. 

The  character  of  some  of  the  Federal 
question  raised  is  such  as  to  show  that  they 
are  not  merely  colorable,  and  haye  not  been 
fraudulently  raised  for  the  purpose  of  at- 
tempting to  giye  jurisdiction  to  a  Federal 
court 

The  appellants,  howeyer,  contend  that  the 
jurisdiction  of  the  circuit  court  did  not 
attach  under  the  14th  Amendment,  because 
of  the  allegations  contained  in  the  bill  of 
the  company,  in  which  was  contained  an 
ayerment  that  the  defendants  below  (the 
appellants  here)  had  not  been  yested  with 
the  power,  by  either  the  Constitution  of  the 
state  of  Kentucky  or  by  any  act  of  its  legis- 
lature, or  by  any  law,  to  make  and  enter 
the  order  of  July  20,  1906,  complained  of  in 
the  company's  bill.  The  argument  of  the 
appellants  is  that,  in  order  to  yiolate  the 
14th  Amendment,  the  action  complained  of 
must  be  under  the  authority  of  the  state; 
and  where  the  allegation  of  the  bill  was 
that  "no  power  or  authority  had  been  yest- 
ed in  or  conferred  upon  the  appellants  by 
the  act  of  March  10,  1000,  or  by  any  law,  to 
make  or  fix  the  rates  complained  of,"  such 
allegation  swept  away  the  foundation  for 
the  claim  of  Federal  jurisdiction,  inasmuch 
asy  in  such  case,  the  action  of  the  railroad 
eonunission  was  not  the  action  of  the  state, 


and  the  principle  decided  in  Barney  y.  New 
York,  193  U.  S.  430,  437,  48  L.  ed.  737,  730, 
24  Sup.  Ct  Rep.  602,  was  applicable. 

If  the  ayerment  as  to  the  inyalidity  of 
the  order  of  the  commission  were  the  only 
ground  upon  which  a  Federal  question  was 
founded,  and  if  the  bill  alleged  that  the 
order  was  inyalid  because  it  was  not 
authorized  by  the  state,  either  by  statute 
or  in  any  other  way,  the  objection  might 
be  good;  but  the  bill  sets  up  seyeral  Federal 
questions.  Some  of  them  are  directed  to 
the  inyalidity  of  the  statute  itself,  on  the 
ground  that  it  yiolates  yarious  named  pro- 
yisions  of  the  Federal  Constitution  in  ad- 
dition to  and  other  than  the  14th  Amend- eo 
ment,  while  some  of  the  other  Federal  ques-  ^ 
tions  are  founded  upon  the* terms  of  the* 
order  made  by  the  commission,  under  what 
is  claimed  by  the  commission  to  be  the  au- 
thority of  the  statute.  The  bill  also  sets 
up  seyeral  local  questions  arising  from  the 
terms  of  the  order,  and  which  the  company 
claims  are  unauthorised  by  the  statute. 
The  yarious  questions  are  entirely  separate 
from  each  other.  Under  these  circum- 
stances there  can  be  no  doubt  that  the 
circuit  court  obtained  jurisdiction  oyer  the 
case  by  yirtue  of  the  Federal  questions  set 
up  in  the  bill,  without  reference  to  the  par- 
ticular yiolation  set  up  in  regard  to  the 
14th  Amendment. 

Where  a  case  in  this  court  can  be  decided 
without  reference  to  questions  arising 
under  the  Federal  Constitution,  that  course 
is  usually  pursued  and  is  not  departed  from 
without  important  reasona  In  this  case  we 
think  it  much  better  to  decide  it  with  re- 
gard to  the  question  of  a  local  nature,  in- 
yolving  the  construction  of  the  state  statute 
and  the  authority  therein  given  to  the  com- 
mission to  make  the  order  in  question, 
rather  than  to  unnecessarily  decide  the 
yarious  constitutional  questions  appearing 
in  the  record. 

The  commission  has  assumed  the  power 
under  this  statute  of  making  what  are 
termed  general  maximum  rates  for  the 
transportation  of  all  commodities,  upon  all 
railroads,  to  and  from  all  points  within  the 
state,  and  this  company  is  included  in  the 
general  order  made  by  the  commission. 
This  is  an  enormous  power.  Jurisdiction 
so  extensive  and  comprehensive  as  must 
exist  in  a  conmiission  in  the  making  of 
rates  by  one  general  tariff  upon  all  classes 
of  conunodities  upon  all  the  railroads 
throughout  the  state  is  not  to  be  implied. 
The  proper  establishment  of  reasonable 
rates  upon  all  conunodities  carried  by  rail- 
roads, and  relating  to  each  and  all  of  them 
within  the  state,  depends  upon  so  many 
facts,  which  may  be  very  different  in  regard 
to  each  road,  that  it  is  plain    the    work 
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ought  not  to  be  attempted  without  a  pro- 
found and  painstaking  investigation,  which 
could  not  be  intelligently  or  with  dis- 
crimination accomplished  by  wholesale.  It 
^may  be  matter  of  surprise  to  find  such 
S  power  granted  to  any  commission,  although 

*  it  would  seem*  that  it  has  in  some  cases 
been  attempted.  Interstate  Commerce  Com- 
mission V.  Cincinnati,  N.  0.  &  T.  P.  R.  Co. 
167  U.  S.  479,  496,  42  L.  ed.  243,  251,  17  Sup. 
Ct.  Rep.  896.  In  any  event,  the  jurisdic- 
tion of  the  conmiission  to  establish  all 
rates  at  one  time,  and  in  regard  to  all  com- 
modities, on  all  railroads  in  the  state,  on 
a  general  and  comprehensive  complaint  to 
the  commission  that  all  rates  are  too  high, 
or  upon  like  information  of  the  commis- 
sion itself,  must  be  conferred  in  plain 
language.  The  commission,  as  an  extraordi- 
nary tribunal  of  the  state,  must  have  the 
power  herein  exercised  conferred  by  a  stat- 
ute in  language  free  from  doubt.  The 
power  is  not  to  be  taken  by  implication;  it 
must  be  given  by  language  which  admits 
of  no  other  reasonable  construction. 

In  this  case  we  are  without  the  benefit  of 
a  construction  of  the  statute  by  the  highest 
state  court  of  Kentucky,  and  we  must  pro- 
ceed in  the  absence  of  state  adjudication 
upon  the  subject.  Nevertheless,  we  are 
compelled  to  the  belief  that  the  statute 
does  not  grant  to  the  commission  any  such 
great  and  extensive  power  as  it  has  as- 
siuned  to  exercise  in  making  the  order  in 
question. 

The  first  section  of  the  statute  provides 
for  a  complaint  being  made  to  the  commis- 
sion, accusing  the  railroad  company  of 
charging  or  receiving  extortionate  freight 
or  passenger  rates  over  its  lines  of  railroad 
in  that  state;  or,  if  the  commission  receive 
information  or  have  reason  to  believe  that 
such  rate  or  rates  are  being  charged,  it  is 
its  duty  in  either  case  to  hear  and  de- 
termine the  matter  as  speedily  as  possible. 
The  commission  is  to  give  the  company 
complained  of  not  less  than  ten  days'  notice, 
and  the  notice  must  contain  a  statement  of 
the  nature  of  the  complaint  or  matter  to  be 
investigated;  and  if  the  commission,  after 
investigation  of  the  complaint,  or  on  its 
own  information,  determines  that  the  com- 
pany has  been  guilty  of  extortion,  the  com- 
mission is,  in  that  case,  authorized  to 
make  and  fix  "a  just  and  reasonable  rate, 
toll,  or  compensation,  which  said  railroad 
company  or  corporation  shall  charge,  col- 
lect, or  receive  for  like  service  thereafter 
^rendered."  The  whole  section,  it  seems  to 
A  ua,  proceeds  upon  the  assumption  that  com- 

•  plaint*Bhall  be  made  of  some  particular  rate 
or  rates  being  charged,  or  if,  without 
formal  complaint,  the  commission  receives 
information  or  has  reason  to  believe  that 


such  rate  or  rates  are  being  charged,  then 
the  investigation  is  to  go  on  in  relation  to 
those  particular  rates.  We  cannot  for  one 
moment  believe  that,  under  such  language 
as  is  contained  in  the  section,  the  commis- 
sion is  clothed  with  jurisdiction,  either 
upon  complaint  or  upon  its  own  informa- 
tion, to  enter  upon  a  general  investigation 
of  every  rate  upon  every  class  of  com- 
moditites  carried  by  all  the  roads  of  the 
state  from  or  to  all  points  therein, 
and  make  a  general  tariff  of  rates 
throughout  the  state,  such  as  has  been 
made  in  this  case.  No  such  power  was 
given  to  the  Interstate  Commerce  Com- 
mission. Interstate  Commerce  Commis- 
sion V.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  167 
U.  S.  479,  42  L.  ed.  243,  17  Sup.  Ct.  Rep. 
896,  supra.  As  the  express  power  was  not 
given  in  so  many  words  to  the  commission, 
this  court  held  that  it  could  not  be  implied. 

The  so-called  complaints,  in  this  case 
above  mentioned,  are,  as  we  construe  the 
statute,  entirely  too  general  to  raise  any 
objection  to  a  specific  rate.  Guenther,  in 
his  petition,  in  substance,  alleged  "that  all 
local  freight  rates  to  and  from  all  local 
points  in  the  state  of  Kentucky,  as  fixed 
and  charged  by  all  railroads,  on  all  classes 
of  freight,  are  excessive,  discriminatory, 
and  extortionate."  The  lumber  companies, 
which  were  permitted  to  intervene,  made 
substantially  the  same  complaint  (with  an 
addition  as  to  lumber,  ties,  and* logs),  and 
the  attorneys  appearing  in  behalf  of  the 
state  of  Kentucky  joined  in  the  general 
complaint  of  Guenther.  If  complaint  were 
necessary  to  enable  the  commission  to  make 
rates,  the  allegations  in  the  complaint  of 
Guenther  were  mere  sweeping  generalities, 
and  were  in  no  sense  whatever  a  fair  or 
honest  compliance  with  the  statute.  The 
commission  itself,  in  order  to  act,  must 
have  had  some  information  or  had  some 
reasons  to  believe  that  certain  rates  were 
extortionate,  and  it  could  not,  under  this 
statute,  enter  upon  a  general  attack  upon 
all  the  rates  of  all  the  companies  through- 
out the  state,  and  make  an  order  such  as 
this  in  question.  Such  action  is,  in  our  a 
judgment,  founded  upon  a  total  *  mi  scon- * 
struction  of  the  statute,  and  an  assump- 
tion on  the  part  of  the  commission  of  a 
right  and  power  to  do  that  which  the  stat- 
ute itself  gives  it  no  authority  whatever  to 
do. 

And  again,  the  section  provides  that  if 
the  commission  should  determine  that  the 
company  had  been  guilty  of  extortion,  it 
must,  instead  of  the  extortionate  rate, 
make  and  fix  a  reasonable  and  just  rate, 
which  the  company  may  charge  for  its 
service  thereafter  rendered.  This  language 
is  not  apt  by  which   to   confer  power  to 
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ttstablish  m  lehediile  of  rates  applicable  in 
all  casee,  to  all  commodities,  and  on  all 
roads,  and,  on  the  contrary,  it  strengthens 
the  view  that  no  such  general  jurisdiction 
to  establish  rates  in  all  cases  for  all  roads 
throughout  the  state  by  a  general  tariff  was 
in  the  contemplation  of  the  framers  of  the 
statute. 

It  may  also  be  stated  that,  if  the  statute 
was  really  intended  to  give  the  commis- 
sion power  to  make  a  general  schedule  of 
rates,  we  should  expect  to  find,  almost 
necessarily,  a  right  to  increase  as  well  as 
to  reduce  those  rates  in  some  instances,  in 
order  to  produce  an  equality,  where,  other- 
wise, great  inequalities  might  exist  as  a 
result  of  the  putting  the  general  schedule  of 
reductions  in  force.  Here  is  a  case  where 
the  schedule  of  rates  was  reduced  from  20 
to  26  per  cent  upon  an  average.  Some  of 
the  rates  not  touched  might  require  in- 
crease in  order  to  make  the  whole  schedule 
fair  and  reasonable,  and  yet  the  commis- 
sion could  not  make  the  increase  over  the 
amount  theretofore  collected  by  the  com- 
pany. This  seems  to  us  to  be  a  very  strong 
argument  in  favor  of  the  view  that  the 
legislature  never  intended  to,  and  did  not 
in  fact,  give  such  a  power  to  establish  gen- 
eral maximum  rates,  but  confined  it  to  one 
or  two  or  a  few  specified  rates,  which 
might  be  reduced  upon  complaint,  and 
where  there  might  be  a  real  investigation  of 
all  the  problems  involved  in  the  propriety 
of  the  reduction  in  a  few  distinct  and  sep- 
arate cases.  A  sufficient  investigation  of 
the  whole  series  of  rates  on  all  the  roads 
in  the  state  by  one  commission  is  almost  an 
^impossibility,    and    an    attempt    to    do   so 

•  would  prove  a  failure,  and  would,  in  all 

•  probability,  result  in  gross'injustice  to  the 
roads.  The  statute,  it  will  be  remembered, 
gives  no  power  to  the  commission  to  fix 
rates  unless  it  has  already  determined  that 
the  rates  complained  of,  or  which  it  has 
investigated  upon  its  own  information,  are 
extortionate  after  hearing  the  parties,  and 
then  it  fixes  the  rates  at  a  just  and  reason- 
able amount.  If  no  extortion  is  found  in 
any  particular  rate,  there  can  be  no  fixing 
of  rates  in  that  particular.  And  yet  that 
particular  rate  might  require  increase  in 
order  to  make  the  whole  schedule  just,  fair, 
and  reasonable.  A  general  power  to  fix 
rates  under  such  limitations  cannot  be  sup- 
posed to  have  been  within  the  intent  of  the 
legislature.  The  difference  between  the  fix- 
ing of  one  rate  or  a  few,  upon  specific  com- 
plaint or  information,  and  the  adoption  of 
A  general  scheme  of  rates,  applicable  in  all 
eases  to  all  the  roads,  is  vast  and  impor- 
tant. In  the  one  case  it  can  be  fairly  ac- 
complished, while,  in  the  other,  the  chances 
of  injustice  and  great  inequalities  are 
infinite  and  almost  certain  to  occur. 


We  do  not  say  that,  under  this  statute, 
as  we  construe  it,  there  must  be  a  separata 
proceeding  or  complaint  for  each  separate 
rate.  A  complaint,  or  a  proceeding  on  in- 
formation by  the  commission  itself,  in  re- 
gard to  any  road,  may  include  more  than 
the  rate  on  one  commodity  or  more  than 
one  rate,  but  there  must  be  some  specific 
complaint  or  information  in  regard  to  each 
rate  to  be  investigated,  and  there  can  be, 
under  this  statute,  no  such  wholesale  com- 
plaint, which,  by  its  looseness  and  its 
generalities,  can  be  made  applicable  to  every 
rate  in  operation  on  a  railroad,  or  upon 
several  or  all  of  the  railroads  of  the  state. 
If  the  legislature  intended  to  give  such  a 
universal  and  all-prevailing  power,  it  is 
not  too  much  to  say  that  the  language  used 
in  giving  it  should  be  so  plain  as  not  to 
permit  of  doubt  as  to  the  legislative  intent. 

The  appellants  contend  that,  in  any 
event,  the  order  made  by  the  commission 
December  7,  1906,  regarding  rates  on  lum- 
ber, logs,  and  cross  ties,  to  and  from  all 
points  in  the  state,  ought  to  stand  as 
reasonable  and  proper.  The  complaint 
made  by  the  lumber  dealers  in  their  peti-o^ 
tion  to  intervene  in  the  Gnenther* proceed-* 
ing  adopted  the  language  of  that  petition 
as  to  all  rates,  upon  all  commodities,  upon 
all  roads  throughout  the  state,  and  then 
added  a  specific  complaint  as  to  the  logs, 
etc.  While  the  whole  proceeding  as  to 
all  rates  was  pending  before  the  commis- 
sion, it  took  up,  as  part  of  it,  the  ques- 
tion of  the  reasonableness  of  all  the 
rates  on  lumber  to  and  from  all  points  in 
the  state.  This  proceeding  is,  therefore,  but 
a  part  of  the  whole  proceeding,  involving 
an  investigation  as  to  every  rate  on  all 
commodities  on  every  road  throughout  the 
state,  and  we  do  not  think  it  a  case  where 
a  particular  rate  on  a  specific  commodity, 
applicable  all  through  the  state,  upon  all 
roads,  should  be  separated  from  the  general 
order,  when  the  specific  order  was  made 
after  the  general  complaint  was  filed,  and 
is  itself  a  general  order,  and  was  made  by 
the  commission  in  the  exercise  of  an  as- 
sumed power  claimed  to  be  given  by  the 
statute,  which  claim  we  hold  was  totally 
unfounded.  We  therefore  think  that,  in 
this  particular  case,  the  order  as  to  lumber 
rates  must  fall  with  the  rest  of  the  as- 
sumed jurisdiction  of  the  commission. 

There  is  nothing  in  our  decision  in  Me- 
Chord  V.  Louisville  A  N.  R.  Co.  183  U.  8. 
483,  46  L.  ed.  289,  22  Sup.  Ct.  Rep.  165, 
which  affects  the  question  discussed  in  this 
opinion. 

We  are  of  opinion  that,  under  the  stat- 
ute, the  commission  had  no  authority  to 
make  a  general  tariff  of  rates,  and  the  final 
decree  of  the  Circuit  Court  is,  for  that 
reason,  affirmed. 
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6ILER    et   al.,    as    Railroad    Commission, 
Appts., 

SOUTHERN    RAILWAY    COMPANY 
KENTUCKY.     [No.  523.] 


8ILER 


IN 


et   al.,   as    Railroad    CcHnmissioii, 
Appts., 

CINCINNATI,  NEW  ORLEANS,  ft  TEXAS 
PACIFIC  RAILWAY  COMPANY.  [No. 
j>24.] 

These  cases  are  coTemed  bj  the  decision 
in  Siler  ▼.  Loulsrille  ft  N.  R.  Co.,  ante, 
451. 


{Nos.  522,  523,  524.] 

Argued  February  24,  25,  26,  1009.    Decided 
April  5,  1909. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District 
of  Kentucky  to  review  decrees  enjoining 
the  enforcement  of  an  order  of  the  Ken- 
tucky railroad  commission,  fixing  railroad 
rates.    Affirmed. 

Messrs.  C.  C.  McOhord,  Robert  H. 
Winn,  and  James  Breathitt  for  appellants. 

Messrs.  Edmund  F.  Trabue,  John  C. 
Doolan,  Attilla  Cox,  Jr.,  and  J.  M.  Dickin- 
son for  appellee  in  No.  522. 

Mr.  Alexander  Pope  Humphrey  for  ap- 
pellee in  No.  523. 

Messrs.  John  OalTin,  Edward  Colston, 
and  Maurice  L.  Oalvin  for  appellee  in  No. 

> 

•  •By  Mr.  Justice  Peckham: 

The  aboye-entitled  cases  raise  the  same 
question  that  is  decided  in  Siler  v.  Louis- 
ville &  N.  R.  Co.  213  U.  S.  175,  53  L.  ed. 
— ,  29  Sup.  Ct  Rep.  451,  and,  upon  its  au- 
thority, the  decrees  in  the  abOYS  cases  are 
affirmed. 


<213  U.  S.  151) 

W.  J.  MURRAY,  John  McSween,  and  Avery 
Patton,  Constituting  the  State  Dispensa- 
ry Commission  of  &>uth  Carolina,  et  al., 
Petitioners, 

Y. 

WILSON  DISTILLING  COMPANY  et  al. 
and  the  Fleischmann  Company. 

OouBTB  <|  2e2*)— States— iMifUWiTT  fbom 

8UIT--SUIT  AOAIHBT   STATE   GFnOEB, 

The  existing  relation  of  debtor  and  cred- 
itor between  the  state  of  South  Carolina 
mmA  the  vendors  of  liquor  under  the  state 


dispoisary  acts  was  not  so  altered  by  tha 
windinff-up  act  of  February  16,  1907,  pro- 
viding for  the  appointment  of  a  commission 
to  close  out  the  state  dispensary  business 
and  turn  over  to  the  state  treasury  the 
surplus  funds  remaining  after  liquidating 
and  paying  claims  out  of  the  state  assets, 
as  to  enable  a  Federal  circuit  court  to  take 
jurisdiction  of  a  bill  filed  by  such  vendors, 
which  seeks  to  enjoin  the  commission  from 
disposing  of  the  fund  until  their  claims 
are  paid,  and  asks  for  the  appointment  of 
a  receiver,  on  the  theory  that,  by  such 
statute,  the  assets  of  the  dispensary  were 
placed  in  the  hands  of  the  commission  as 
a  trust  fund  for  the  benefit  of  all  creditors 
having  valid  claims  against  such  fund, 
which  they  are  entitled  to  enforce  by  judi- 
cial action  against  the  commission,  with- 
out the  presence  of  tiie  state  as  a  necessary 
party. 

[BM.  Note.— For  other  cases,  see  Oourts,  Dec 
Dig.  I  252.'] 

[No.  626.] 

Argued  February  26  and  March   1,  1009* 
Decided  April  6,  IW9. 


0' 


N  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit  to  review  a  decree  which 
affirmed  a  decree  of  the  Circuit  Court  for 
the  District  of  South  Carolina,  enjoining, 
pendente  lite,  the  disposition  by  the  state 
dispensary  commission  of  the  assets  of  the 
state  dispensary,  and  appointing  receivers 
of  such  assets.  Decrees  of  both  courts  re- 
versed, and  the  cause  remanded  to  the  cir- 
cuit court  for  dismissal  of  the  suit. 

See  same  case  below,  164  Fed.  1. 

The  facts  are  stated  in  the  opinion. 

Messrs.  B.  L.  Abney,  Daniel  W.  Rovn- 
tree,  W.  F.  Stevenson,  Thomas  B.  Felder, 
D.  S.  Matheson,  Clifford  L.  Anderson,  and 
J.  Fraser  Lyon  for  petitioners. 

Messrs.  Alfred  S.  Barnard,  T.  Moul- 
trie Mordecai,  George  B.  Lester,  Frank 
Carter,  Simeon  Hyde,  and  H.  C.  Chedester 
for  respondents.  t* 

M 

•  Mr.  Justice  White  delivered  the  opinion  • 
of  the  court: 

The  state  of  South  Carolina,  in  the  year 
1892,  assumed  the  exclusive  management 
of  all  traffic  in  liquor.  To  carry  out  this 
purpose  a  board  of  control  was  created, 
composed  of  the  governor,  the  comptroller 
general,  and  the  attorney  general,  clothed 
with  power  to  supervise  the  system  of 
liquor  traffic  which  the  act  embodied,  and 
to  adopt  general  rules  and  regulations  per- 
taining to  the  subject.  All  liquor  intend- 
ed for  consumption  was  required  to  be 
bought  by  an  officer  styled  a  commissioner, 
upon  whom  was  cast  the  duty  of  distribut- 
ing the  liquor  to  local  officials,  known  as 
dispensers.    The  funds  to  initiate  the  busi- 


•For  otlMr  oases  tee  same  topic  A  |  nxticbxb  In  Dec.  A  Am.  Digs.  1907  to  date.  A  Rep'r  Indezea 
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neas  were  drawn  from  the  state  treasury. 
The  general  features  of  the  aet  of  1892  were 
pres^yed  in  a  statute  approved  January  2, 
1896.  S.  C.  Acts  1895,  p.  721.  This  last- 
mentioned  act  is  set  out  in  full  in  a 
marginal  note  to  the  opinion  in  Scott  y. 
Donald,  166  U.  S.  68,  41  L.  ed.  632,  17 
Sup.  Ct.  Rep.  266.  In  that  case  it  was 
recognized  that  the  act  of  1895  provided  for 
the  purchase  by  the  state,  through  its  of- 
ficers or  agents,  of  all  liquor  to  be  sold  in 
South  Carolina,  and  although  the  act  was 
held  to  be  repugnant  to  the  Constitution  of 
the  United  States,  the  ruling  was  not  based 
upon  the  conception  that  there  was  a  want 
of  governmental  power  in  the  state  to  be- 
come the  sole  purchaser  and  seller  within 
its  borders  of  liquor,  but  exclusively  upon 
the  ground  that  particular  provisions  con- 
tained in  the  statute  discriminated  against 
the  products  of  other  states.  A  new  state 
Constitution  was  ratified,  which  went  into 
QQ  effect  from  and  after  December  31,  1895. 
2 Therein  it  was  provided  as  follows: 
•  *  Article  8,  §  11,  Constitution,  1895. 
'^Jjk  the  exercise  of  the  police  power  the 
general  assembly  shall  have  the  right  to 
prohibit  the  manufacture  and  sale  and  re- 
tail of  alcoholic  liquors  or  beverages  with- 
in the  state.  The  general  assembly  may 
license  persons  or  corporations  to  manu- 
facture and  sell  and  retail  alcoholic  liquors 
or  beverages  within  the  state,  under  such 
rules  and  restrictions  as  it  deems  proper; 
or  the  general  assembly  may  prohibit  the 
manufacture  and  sale  and  retail  of  alco- 
holic liquors  and  beverages  within  the 
state,  and  may  authorize  and  empower 
state,  county,  and  municipal  officers,  all  or 
either,  under  the  authority  and  in  the  name 
of  the  state,  to  buy  in  any  market  and  re- 
tail within  the  state  liquors  and  beverages 
in  such  packages  and  quantities,  under  such 
rules  and  regulations,  as  it  deems  expedi- 
ent: Provided,  that  no  license  shall  be 
granted  to  sell  alcohol  beverages  in  less 
quantities  than  one-half  pint,  or  to  sell 
^em  between  sundown  and  sunrise,  or  to 
sell  them  to  be  drunk  on  the  premises: 
And  provided,  further,  that  the  general  as- 
sembly shall  not  delegate  to  any  municipal 
corporation  the  power  to  issue  licenses  to 
sell  the  same." 

Article  11,  §  12,  Constitution,  1895. 
^All  the  net  income  to  be  derived  by  the 
state  from  the  sale  or  license  for  the  sale  of 
spirituous,  malt,  vinous,  and  intoxicant 
liquors  and  beverages,  not  including  so 
much  thereof  as  is  now  or  may  hereafter  be 
aUowed  by  law  to  go  to  the  counties  and 
municipal  corporations  of  the  state,  shall 
be  applied  annually  in  aid  of  the  supple- 
mentary taxes  provided  for  in  the  sixth  sec- 
tion of  this  article;  and  if,  after  said  ap- 


plication, there  should  be  a  surplus,  it 
shall  be  devoted  to  public  school  purposes, 
and  apportioned  as  the  general  assembly 
may  determine:  Provided,  however,  that 
the  said  supplementary  taxes  shall  only  be 
levied  when  the  net  income  aforesaid  fronv 
the  sale  or  license  for  the  sale  of  alcoholic 
liquors  or  beverages  are  not  sufficient  to 
meet  and  equalize  the  deficiencies  for  which  ^ 
the  said  supplementary  taxes  are  provided.''  JJ. 
^  Under  these  provisions,  in  1890  (S.  C* 
Acts  1896,  p.  123)  a  new  law  concerning 
the  liquor  traffic  was  enacted.  The  statutr 
provided  for  the  election  by  the  general  aS' 
sembly  of  a  state  board  of  control,  clothed! 
with  power  to  purchase  all  liquors  for  use 
in  the  state.  A  state  conunissioner,  to  be 
appointed  by  such  board,  was  empowered 
to  furnish  liquors  to  the  various  local  dis- 
pensaries provided  for  in  the  statute,  which 
were  under  the  immediate  authority  of 
county  boards  having  power  to  appoint  of- 
ficers, known  as  dispensers,  to  sell  liquors 
direct  to  consumers.  The  act  of  1896  was 
amended  in  particulars  not  necessary  to 
be  detailed,  in  March,  1897.  In  Vance  v. 
W.  A.  Vandercook  Co.  170  U.  S.  438,  42 
L.  ed.  1100,  18  Sup.  Ct.  Rep.  674,  the  con- 
tention that  the  act  of  1896,  as  amended  by 
the  act  of  1897,  was  repugnant  to  the 
conunerce  clause  of  the  Constitution,  of  the 
United  States,  was  passed  upon.  The 
limitea  ruling  made  in  Scott  v.  Donald  waa 
stated.  It  was  expressly  held  that  the  act 
in  question  was  a  manifestation  of  the 
police  power  of  the  state,  and  therefore  waa 
within  the  purview  of  the  provisions  of  the 
act  of  Congress  commonly  referred  to  as  the 
Wilson  act.  [26  Stat,  at  L.  313,  cbapw  728, 
U.  S.  Comp.  Stat.  1901,  p.  3177.]  It  was 
decided  that,  as  the  provisions  in  the  prior 
act,  which  were  held  in  Scott  v.  Denald  to 
be  discriminatory,  had  been  eliminated,  the 
act  was  not  repugnant  to  the  commerce 
clause  of  the  Constitution  in  so  far  as  it 
exerted  the  absolute  control  of  the  state 
over  the  purchase  and  sale  of  tt^or  within 
the  state. 

In  State  ex  rel.  Hay  v.  Famum,  73  S. 
C.  165,  63  S.  E.  83,  decided  in  1906,  the  su- 
preme court  of  South  Carolina  interpreted 
the  dispensary  act  of  1896,  as  amended;  and 
expressly  held  that  "the  offices  and  place  ef 
business  of  the  dispensary  stand  precisely 
in  the  same  relation  to  the  state  as  the 
state  treasurer's  office."  And,  speaking  of 
dispensary  system,  it  was  said  (p^  171) : 

"The  state  has  undertaken  to  take  charge 
of  the  entire  liquor  business  of  the  states 
and  to  prohibit  any  private  person  or  corpo- 
ration from  dealing  in  liquor,  except  as  they 
may  find  warrant  in  the  Constitution  and! 
laws  of  the  United  States." 

The  law  of   1896,  as  amended,  was  r^ 
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^pealed  on  February  16,  1907.     S.  C.  Acts 
9  1907,  p.  463.     The  repealing  act  did  away 

•  with  the  general  control  of  the  traffic  by 
means  of  a  state  board,  and  therefore  abol- 
ished that  board.  Instead  of  the  system 
previously  existing,  a  more  local  one  was 
substituted.  The  question  whether  liquor 
should  be  sold  in  a  particular  county  was 
left  to  the  voters  of  the  county.  If,  as  the 
result  of  an  election,  it  was  determined  that 
the  traffic  in  liquor  should  exist  in  the  coun- 
ty, it  was  provided  that  such  traffic  should 
be  exclusively  carried  on  by  means  of  coun- 
ty boards,  appointed  by  the  governor.  Con- 
formably to  the  Constitution,  these  boards 
were  authorized  to  buy,  "in  the  name  of  the 
state,"  liquors  to  be  sold  within  the  county, 
with  a  proviso,  however,  restricting  the  lia- 
bility of  the  state  to  the  sum  of  the  assets 
of  the  local  dispensary. 

On  the  same  day  that  the  foregoing  act 
was  approved  there  was  also  approved  a 
statute  entitled,  "An  Act  to  Provide  for  the 
Disposition  of  All  Property  Connected  with 
the  State  Dispensary,  and  to  Wind  up  Its 
^Affairs."  The  text  of  this  act  is  in  the 
9margin.t     Summarily  stated,   the  act  ere- 

•  ated  a  commission  to*consist  of  five  mem- 
bers, to  be  appointed  by  the  governor,  who 
were  required  to  give  bond  to  the  state  for 
the  faithful  discharge  of  their  duties.  To 
this  body  was  given  the  control  of  all  the 
funds,  assets,  and  property,  other  than  real 
estate,  of  the  state  dispensary.  It  was  made 
the  duty  of  the  commission  to  investigate 
all  facts  concerning  outstanding  claims 
against  the  state  dispensary,  and,  for  that 
purpose,  to  employ  counsel  as  might  be  ap- 
proved by  the  attorney  general,  and  such 


essary,  and  to  make  full  report  to  the  gov- 
ernor on  the  subject.    The  conmiission  was 


also  authorized,  after  investigation,  to  pay, 
from  the  proceeds  of  the  dispensary  assets 
which  might  come  into  its  hands,  such 
claims  as  were  found  to  be  valid,  and  to 
turn  over  the  surplus  to  the  state  treasury. 
The  commission  thus  authorized  was  ap- 
pointed and  began  the  discharge  of  its  du- 
ties. To  this  end  a  list  of  the  outstanding 
claims  asserted  to  be  due  was  made  up,  and  e« 
a  hearing  concerning  their  amount  and  va-^ 
lidity  was  commenced.  For  the  purpose*of* 
this  hearing  a  call  was  made  by  the  com- 
mission for  the  production  by  the  parties 
asserting  claims  of  original  books  of  entry, 
showing  the  previous  transactions  with  the 
state  from  which  the  claims  arose,  and  the 
production  for  oral  examination  of  certain 
witnesses.  The  right  of  the  commission  to 
enter  upon  this  investigation  was  disputed 
by  some  of  the  claimants,  and  they  refused 
to  comply  with  the  call  made  for  books  and 
papers  and  the  production  of  witnesses. 
Thereupon  certain  of  such  claimants  in- 
voked the  authority  of  the  circuit  court  of 
the  United  States  for  the  district  of  South 
Carolina  by  the  commencement  of  the  suits 
which  are  now  before  us.  The  first  waa 
brought  against  the  members  of  the  com- 
mission by  the  Wilson  Distilling  Company, 
a  New  Jersey  corporation,  having  its  princi- 
pal place  of  business  in  the  city  of  Bal- 
timore, the  bill  being  filed  not  only  on  its 
own  account  but  on  behalf  of  all  others  who 
might  join  in  the  cause.  The  complainant 
in  the  second  suit,  which  was  also  against 
the  members  of  the  commission,  both  of- 
ficially and  individually,  was  the  Fleisch- 
mann  Company,  an  Ohio  corporation. 
Without  detailing  the  proceedings  by  which  9 


expert  accountants  and  clerks  as  were  nee-  *other  claimants  were  joined  as  co-complain-* 


ants  in  the  Wilson  suit,  and  by  which  re- 
lief sought  in  that  case  and  in  the  Fleisch- 


tAn  Act  to  Provide  for  the  Disposition  of 
all   Property   Connected   with   the   State 
Dispensary,  and  to  Wind  Up  Its  Afl'airs. 
Section  1.     Be  it  enacted  by  the  general 
assembly  of  the   state  of  South  Carolina, 
that  immediately  upon  the  approval  of  this 
act  the  governor  shall  appoint  a  commis- 
sion of  well-known  business  men,  consisting 
of  five  members,   none   of  whom   shall   be 
members   of   the   general   assembly,    to    be 
known  as  the  state  dispensary  commission, 
who  shall  each  give  bond  for  the  faithful 
performance  of  the  duties  required  in  the 
sum  of  $10,000. 

Sec  2.  Said  commission  shall  immedi- 
ately organize  by  the  election  of  a  chairman 
and  secretary  from  their  number. 

Sec.  3.  It  shall  be  the  duty  of  said 
commission  to  close  out  the  entire  business 
and  property  of  the  state  dispensary  ex- 
cept real  estate,  and  including  stock  in  the 
several  county  dispensaries,  by  disposing  of 
all  goods  and  property  connected  therewith, 
by  collecting  all  debts  due,  and  by  paying 
from  the  proceeds  thereof  all  just  liabil- 


ities at  the  earliest  date  practicable.  Said 
commission  shall  be  at  liberty  to  make  such 
disposition  upon  such  terms,  times,  and 
conditions  as  their  judgment  may  dictate: 
Provided,  that  no  alcoholic  liquors  or  beers 
shall  be  disposed  of  within  this  state  except 
to  county  dispensary  boards,  and  all  liquors 
illegally  bougnt  by  the  present  management 
may  be  returned  to  the  persons,  firms,  or 
corporations  from  whom  purchased,  and,  for 
determining  the  legality  of  said  purchases, 
they  are  hereby  authorized  and  directed  to 
investigate  fully  the  circumstances  sur- 
rounding all  contracte  for  liquors,  and  to 
employ  such  assistant  counsel  as  may  be 
approved  by  the  attorney  general,  and  such 
expert  accountants  and  stenographers  and 
any  other  person  or  persons  the  commission 
may  deem  necessary  for  the  ascertainment 
of  any  fact  or  facte  connected  with  said 
state  dispensary  and  ite  management  or 
control  at  any  time  in  the  past,  and  to 
take  testimony,  either  within  or  without 
the  state:  Provided  further,  That  all  pa^- 
mente  shall  be  made  in  gold  and  silver  coin 
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mann  Case — ^which  was  somewhat  diyergent 
in  the  earlier  stage  of  the  litigation — was 
made  to  harmonize,  it  suffices  to  say  that, 
in  their  ultimate  form,  both  bills  of  com- 
plaint rested  the  jurisdiction  of  the  court 
upon  diversity  of  citizenship,  asserted  the 
existence  of  a  valid  claim  against  the  dis- 
pensary fund  in  favor  of  each  complainant 
for  liquor  sold,  and  that  each  was  entitled 
to  be  paid  out  of  the  fund  in  the  hands  of, 
and  under  the  control  of,  the  commission. 
The  bills  also  proceeded  upon  the  theory 
that  the  act  of  1907  had  placed  the  assets 
of  the  dispensary  in  the  hands  of  the  com- 
mission as  a  trust  fund  for  the  benefit  of  all 
creditors  having  valid  claims  against  the 
fund,  which  they  were  entitled  to  enforce 
by  judicial  action  against  the  commission, 
without  the  presence  of  the  state  as  a  neces- 
sary party.  Upon  this  assumption,  and  up- 
on the  averment  that  the  members  of  the 
commission  were  refusing  to  discharge  the 
duty  cast  upon  them  by  the  state  law,  of 
ascertaining  and  paying  the  just  claims 
against  the  trust  fund,  an  injunction  was 
prayed,  restraining  the  commission  from  in 
any  way  disposing  of  the  fund  until  the 
claims  of  the  complainants  were  paid.  A 
receiver  was  also  asked  for  the  purpose  of 
taking  charge  of  the  assets,  paying  the 
valid  claims  against  the  same,  including 
those  of  the  complainants,  and  otherwise 
■ettling,  under  the  direction  of  the  court, 
the  affairs  of  the  state  dispensary. 

In  both  cases  a  temporary  restraining 
order  was  allowed,  and  a  rule  was  granted 
to  show  cause  why  an  injunction  pendente 
Uie  should  not  be  made  and  a  receiver  ap- 
pointed as  prayed.  Again  omitting  detail 
as  to  the  form  of  the  pleadings,  it  suf- 
fioes  to  say  that,  by  return  to  the  rules  to 
•how  cause  and  by  answers,  the  commission. 


besides  traversing  most  of  the  averments 
contained  in  the  bills,  set  up  in  substance 
that  each  suit  was  against  the  state,  and 
that  the  state  had  not  consented  to  be  sued, 
and  co\i}d  not  be  impleaded  without  violat- 
ing the  11th  Amendment  to  the  Constitu- 
tion. It  was  expressly  averred  that  the  as-^ 
sets  and  property  in  the  hands  of  the  com-o 
mission  belonged  to* the  state,  were  held  by* 
the  commission  as  its  agent,  and  could  not 
be  administered  without  the  presence  of  the 
state,  which  was  an  indispensable  party  to 
the  cause.  The  claim  was  also  made  that 
the  commission  was  a  judicial  tribunal,  and 
was  not  subject  to  be  restrained  by  an  in- 
junction from  a  Federal  court. 

After  the  allowance  of  the  temporary  re- 
straining order  in  the  Fleischmann  Case, 
various  banks  in  which  the  commission  had 
deposited  to  its  credit  dispensary  fimds 
were  made  parties  defendant,  and  enjoined 
from  paying  out  such  funds  except  upon 
the  order  of  the  court.  Subsequently,  in  the 
same  case,  after  a  hearing  on  January  20, 
1908,  upon  the  rule  to  show  cause,  an  order 
was  entered  on  March  2,  1908,  continuing 
the  temporary  restraining  order  until  the 
final  determination  of  the  suit.  The  mo- 
tion for  the  appointment  of  a  receiver  was, 
however,  continued  without  prejudice.  The 
opinion  of  the  court  is  reported  in  161  Fed. 
152.  A  like  order  was  also  cotemporaneous- 
ly  entered  in  the  Wilson  Case,  and  in  that 
case,  likewise,  an  order  was  entered  on 
March  5,  1908,  making  the  banks  who  had 
the  dispensary  funds  on  deposit  parties  de- 
fendant, and  restraining  them  from  paying 
them  out.  In  this  connection  it  is  to  be 
remarked  that  the  banks  who  were  thus 
restrained  in  both  cases,  as  security  for  the 
dispensary  funds  placed  with  them  by  the 
commission,  had  each  delivered  to  that  body 


of  the  United  States,  in  United  States  cur- 
rency, or  in  national  bank  notes. 

Sec.  4.  The  compensation  of  each  mem- 
ber of  said  commission  shall  be  $5  per 
day  for  each  day  actually  employed  about 
the  business,  and  actual  expenses  for  the 
time  engaged:  Provided,  That  they  shall 
receive  no  compensation  for  services  ren- 
dered on  this  commission  after  January  1, 
1908. 

Sec.  5.  The  said  commission  shall  pay  to 
the  state  treasurer,  after  deducting  their 
compensation  and  other  expenses  allowed 
by  this  act>  all  surplus  funds  on  hand  after 
paying  all  liabilities. 

Sec.  6.  The  said  commission  is  hereby  au- 
thorized to  employ  such  bookkeepers,  ac- 
countants, clerks,  assistants,  and  employees 
as  they  may  deem  necessary,  and  to  con- 
tract with  them  at  the  time  of  employment 
for  their  compensation. 

Sec.  7.  The  said  commission  shall  sub- 
mit to  the  governor,  at  the  earliest  day 
practicable,  a  complete  inventory  of  all 
property   received  by  them,  with  a  state- 


ment of  the  liabilities  of  the  state  dispen- 
sary, and,  as  soon  as  the  affairs  are  liqui- 
dated, a  report  in  full  of  their  actings  and 
doings. 

Sec.  8.  That  said  commission  shall  have 
full  power  and  authority  to  investigate  the 
past  conduct  of  the  affairs  of  the  dispen- 
sary, and  all  the  power  and  authority  con- 
ferred upon  the  committee  appointed  to  in- 
vestigate the  affairs  of  the  dispensary,  as 
prescribed  by  an  act  to  provide  for  the  in- 
vestigation of  the  dispensary,  approved 
24th  January,  a.  d.  1906,  be,  and  hereby  is, 
conferred  upon  the  commission  provided  for 
imder  this  act:  Provided,  That,  for  the 
purpose  of  the  investigation  of  the  affairs 
of  the  dispensary,  as  herein  provided,  each 
and  every  member  of  said  commission  be, 
and  hereby  is,  authorized  and  empowered, 
separately  and  individually,  or  collectively, 
to  exercise  the  power  and  authority  herein 
conferred  upon  the  whole  commission. 

Approved  the  16th  day  of  February,  a.  d.* 
1907. 
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bondi,  stock,  and  other  eollAterals,  and  the 
•ame  had  been  by  the  oommission  deposited 
in  the  state  treasury. 

After  the  submission,  and  before  the 
oourt  had  decided  the  rules  to  shov  cause, 
the  l^slature  of  South  Carolina  passed 
two  statutes  concerning  the  state  dispensary 
fund.  By  the  first  the  winding-up  act  of 
1907  was  amended  by  increasing  the  com- 
pensation of  the  conunission,  by  directing 
the  sale  of  the  dispensary  real  estate,  etc., 
and  the  payment  out  of  the  fund  of  a  cer- 
tain judgment  for  damages.  The  11th  sec- 
tion of  the  act  was  amended  so  as  to  read  as 
follows: 

"See.  11.  That  said  commission  is  hereby 
declared  to  possess  full  power  to  pass  upon, 
fix,  and  determine  all  claims  against  the 
9  state  growing  out  of  dealings  with  the  dis- 
•  pensary,  and  to*  pay  for  the  state  any  and 
all  Just  claims  which  have  been  submitted 
to  and  determined  by  it,  and  no  other,  out 
of  the  assets  of  the  dispensary  which  haye 
been,  or  may  hereafter  be,  collected  by  said 
state  dispensary  commission:  Provided, 
that  each  and  every  person,  firm,  or  corpo- 
ration presenting  a  claim  or  claims  to  said 
eonunission  shall  have  the  right  to  appeal 
to  the  supreme  court  as  in  cases  at  law: 
Provided  further,  that  notice  of  intention 
to  appeal  shall  be  served  upon  said  com- 
mission within  ten  days  of  rendition  of 
judgment  by  the  said  commission,  and  the 
practice  in  taking  all  steps  in  perfecting 
the  appeal  shall  conform  to  the  practice  in 
other  appeals  for  the  supreme  court." 

By  the  second  act  the  conunission  was  di- 
rected to  pay  $10,000  into  the  state  treas- 
ury, to  be  used  for  the  expenses  of  crimi- 
nal prosecutions  for  violations  of  the  laws 
relating  to  "the  late  institution  called  the 
state  dispensary."  The  commissioners  re- 
fused to  pay  out  of  the  dispensary  funds  in 
their  hands  the  $16,000  directed  by  the  last- 
mentioned  statute,  on  the  ground  that  they 
were  under  an  injunction  from  the  circuit 
oourt  of  the  United  States.  Thereupon, 
the  attorney  general  of  the  state  began  pro- 
ceedings by  mandamus  in  the  supreme  court 
of  South  Carolina  to  compel  compliance 
with  the  act.  The  case  was  decided  on 
March  U,  1908.  The  court,  in  an  elaborate, 
careful,  and  perspicuous  opinion,  reviewed 
the  dispensary  legislation,  expressly  held 
that  the  statutes  governing  the  same  made 
the  state  the  purchaser  of  the  liquors 
bought  for  consumption,  and,  therefore,  that 
those  who  had  sold  the  liquor  to  the  state 
dispensary  had  contracted  with  the  state, 
and  with  the  state  alone;  that  all  the  as- 
sets and  property  of  the  dispensary  be- 
longed to  the  state,  and  that  the  commis- 
sioners appointed  to  wind  up  and  liquidate 


its  affairs  were  state  officers,  intrusted  with 
a  public  duty  on  behalf  of  the  state.  As 
a  result  of  these  conclusions  it  was  deter- 
mined that  the  circuit  oourt  of  the  United 
States  was  without  jurisdiction  to  enjoin 
the  commissioners,  as  state  officers,  from^ 
disposing  of  the  state  property  as  the  stated 
statuteMirected,  and  therefore  a  right  exist-  • 
ed  to  a  peremptory  mandamus.  The  issuing 
of  the  peremptory  writ,  however,  was  left 
in  abeyance,  the  court— doubtless  for  the 
purpose  of  avoiding  an  unseemly  conflict 
with  the  circuit  court — saying  that  it  would 
not  assume  "that  the  construction  which  it 
has  placed  upon  the  state  Constitution  and 
the  statutes  in  question  will  be  disregarded 
by  the  Federal  court."  79  S.  C.  316,  60  S. 
E.  928.  A  few  days  before  this  decisioa 
was  announced,  and  in  consequence  of  rep- 
resentations made  to  the  circuit  court  thai 
a  bill  had  been  introduced  in  the  general 
assembly  of  South  Carolina,  directing  the- 
commission  to  turn  into  the  state  treasury^ 
the  dispensary  funds,  the  circuit  court  ap» 
pointed  the  members  of  the  commission  tem- 
porary receivers  of  the  fund,  with  directions- 
to  hold  the  same  subject  to  the  orders  of  the- 
court.  Subsequently,  on  March  9,  1909,  the^ 
circuit  court  entered  an  order,  consolidat- 
ing the  two  causes,  and  appointing  thre» 
persons  receivers  of  the  dispensary  fund, 
two  of  those  thus  appointed  being  at  that 
time,  or  having  been,  shortly  prior  thereto^ 
members  of  the  conunission. 

Following  the  decision  of  the  supreme- 
court  of  South  Carolina  in  the  case  last 
referred  to,  and  on  March  27,  1908,  the  de- 
fendants in  the  consolidated  causes  filed  a 
motion  "for  an  order  revoking  the  former 
orders  of  the  said  court,  granting  an  injuno- 
tion,  and  appointing  receivers,  on  the- 
ground  that  the  supreme  court  of  South 
Carolina  has  now  construed  the  statutes  of 
South  Carolina  and  the  Constitution  of 
the  said  state,  under  which  the  complain* 
ants  claim  their  rights,  and  has  construed 
it  differently  from  the  said  circuit  court's 
construction,  which  construction,  if  fol- 
lowed, ousts  the  jurisdiction  of  the  circuit 
court"  The  motion  was  denied.  161  Fed. 
162.  Thereafter  the  Wilson  Distilling  Com- 
pany, by  leave,  filed  in  the  consolidated 
cause  an  amendment  to  its  bill,  setting  up 
the  claim  that  the  "acceptance  by  the  de- 
fendants constituting  the  said  dispensary 
conunission,  as  trustees,  of  the  trust  created 
by  said  act  [of  February  16,  1907],  and  the 
acceptance  by  the  complainants  and  the|^ 
other  creditors  of  said  state  dispensary,  as<^ 
'cestuis  que  trust ,  of  the  benefits  of  the  trust  •^ 
so  created,  constituted  a  valid,  binding,  and 
irrepealable  contract  within  the  meaning  and 
protection  of  the  Constitution  of  the  Unit- 
ed States,  and  of  article  1,  §  10,  thereof,  the 


1908. 


MUBBAY  ▼.  WILSON  DISTILLING  00. 


protection  whereof  le  hereby  ezprenly 
eUimed  by  your  orators."  Following  said 
averment  it  wae  alleged  that  the  aet  ap- 
proved February  24,  1908,  heretofore  re- 
ferred to,  waa  repugnant  to  article  1,  §  10, 
of  the  Constitution  of  the  United  States, 
and  to  the  14th  Amendment,  "for  that  same 
impairs,  and  attempts  to  impair,  the  obli- 
gation of  the  contract  set  out  in  the  last 
preceding  paragraph  hereof,  and  deprives 
and  attempts  to  deprive  the  complainants 
€i  their  property  without  due  process  of 
law,  and  denies,  and  attempts  to  deny,  to 
them  the  equal  protection  of  the  law,  in 
Elation  of  the  aforesaid  provisions  of  the 
Constitution  of  the  United  States."  In  a 
separate  paragraph  it  was  averred  that  the 
object  and  purpose  of  the  institution  of  the 
mandamus  suit  in  the  state  court  ''was  to 
iiinder,  delay,  and  defeat  the  enforcement  by 
this  court  of  the  trust  created  by  said  act  of 
1907,  and  the  administration  of  said  trust 
by  this  court  in  the  above-entitled  causes." 
^e  circuit  court,  on  its  own  motion,  made 
an  order  directing  the  payment  to  the  at- 
torney general  of  South  Carolina  of  the 
«um  of  $15,000  upon  his  application  there- 
for, and  modified  the  former  orders  of  the 
•oourt  to  the  extent  necessary  to  permit  the 
feoeivers  to  make  such  payment. 

To  reverie  the  interlocutory  orders  grant- 
ing an  injunction  pendente  lite  and  ap- 
pointing receivers,  an  appeal  was  prosecute 
^  to  tiie  circuit  court  of  appeals  for  the 
fourth  circuit  by  the  three  members  of  the 
•commission  then  in  office,  officially,  and  in- 
dividually, and  by  certain  of  the  banks 
which  had  been  made  defendants.  The  cir- 
cuit court  of  appeals  on  September  15,  1908, 
affirmed  the  action  of  the  lower  court.  164 
Fed.  1.  This  writ  of  certiorari  was  there- 
upon allowed. 

Underlying  all  the  contentions  made  in 
the  cause  is  the  fundamental  question 
whether  the  suits  were,  in  substance,  suits 
9  against  the  state,  and  therefore  beyond  the 
I*  jurisdiction  of  the  ^circuit  court,  because  of 
the  express  prohibition  of  the  11th  Amend- 
ment. As  that  question  is  the  pivotal  one, 
we  come  at  once  to  its  consideration. 

If  we  consider  as  an  original  question  the 
provisions  of  the  Constitution  of  South 
Carolina  on  the  subject,  and  the  terms  of 
the  statutes  of  that  state,  establishing  the 
•dispensary  system,  we  think  it  is  apparent 
that  the  purchases  which  were  made  by  the 
state  officers  or  agents,  of  liquor  for  con- 
sumption in  South  Carolina,  were  purchases 
made  by  the  state  for  its  account,  and, 
therefore,  that  the  relation  of  debtor  and 
•ereditor  arose  from  such  transactions  be- 
tween the  state  and  the  persons  who  sold 
the  liquor.  And  this  irresistible  conclu- 
idon,   arising   from   the   very   face   of   the 


Constitution  and  statutes,  is  removed  be- 
yond all  possible  controversy  by  the  deci- 
sion of  this  court  in  Vanoe  v.  W.  A.  Van- 
dercook  Co.  170  U.  S.  438,  42  L.  ed.  1100, 
18  Sup.  Ct  Rep.  674,  and  by  the  construc- 
tion given  by  the  supreme  court  of  South 
Carolina  to  the  state  statute  prior  to  the 
conunencement  of  this  litigation,  in  State 
ex  rel.  Hay  v.  Famum,  73  S.  C.  165,  53  S.  K 
83,  aa  well  as  by  the  convincing  opinion  ex* 
pressed  by  that  court  in  reviewing  the 
state  statutes  in  the  mandamus  case  already 
referred  to,  as  reported  in  79  S.  C.  316, 
60  S.  E.  028. 

We  could  not,  therefore,  sustain  the  exer- 
cise of  jurisdiction  by  the  circuit  court 
without  in  effect  deciding  that  the  state 
can  be  compelled,  by  compulsory  judicial 
process,  to  perform  a  contract  obligation. 
It  is  certain  that,  at  least  by  indirection, 
the  bills  of  complaint  sought  to  compel  the 
state  to  specifically  perform  alleged  con- 
tracts with  the  vendors  of  liquor  by  paying 
for  liquor  alleged  to  have  been  supplied. 
But  it  is  settled  that  a  bill  in  equity  to 
compel  the  specific  performance  of  a  con- 
tract between  individuals  and  a  state  can- 
not, against  the  objection  of  the  state,  be 
maintained  in  a  court  of  the  United  States. 
Thus,  in  Hagood  v.  Southern,  117  U.  S.  52, 
29  L.  ed.  805,  6  'Sup.  Ct  Ilep.  608,  where, 
in  suits  brought  in  a  court  of  the  United 
States  against  officers  and  agents  of  the 
state  of  South  Carolina,  the  holders  of  cer- 
tain revenue  scrip  of  the  state  endeavored 
to  enforce  the  redemption  thereof  accord- 
ing to  the  terms  of  the  statute  in  pursu-^ 
ance  of  which  the  scrip  was  issued,  which  JJ 
statute  was*alleged  to  constitute  an  irre-* 
pealable  contract,  the  court  said  (p.  67) : 

"Though  not  nominally  a  party  to  the  reo- 
ord,  it  [the  state]  is  the  real  and  only  par- 
ty in  interest,  the  nominal  defendants  be- 
ing the  officers  and  agents  of  the  state,  hav- 
ing no  personal  Interest  in  the  subject-mat- 
ter of  the  suit,  and  defending  only  as  repre- 
senting the  state.  And  the  things  required 
by  the  decrees  to  be  done  and  performed  by 
them  are  the  very  things  which,  when  done 
and  performed,  constitute  a  performance  of 
the  alleged  contract  by  the  state.  The  state 
is  not  only  the  real  party  to  the  con- 
troversy, but  the  real  party  against  which 
relief  is  sought  by  the  suit;  and  the  suit 
is,  therefore,  substantially  within  the  pro- 
hibition of  the  11th  Amendment  to  the 
Constitution  of  the  United  States,  which  de- 
clares that  'the  judicial  power  of  the  Unit^ 
ed  States  shall  not  be  construed  to  extend 
to  any  suit  in  law  or  equity  commenced  or 
prosecuted  against  one  of  the  United  States 
by  citizens  of  another  state,  or  by  citizens 
or  subjects  of  any  foreign  state.'" 

In  the  subsequent  case  of  Christian  v. 
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L.  ed.  589,  10  Sup.  Ct.  Rep.  260,  by  bill  in 
equity,  filed  in  a  court  of  the  United  States, 
it  was  attempted  to  reach  dividends  on  the 
stock  of  the  defendant  railroad  company, 
and  apply  such  dividends  to  the  payment  of 
the  bonds  issued  by  the  state  of  North  Caro- 
lina, and  for  the  sale  of  stock  owned  and 
held  by  the  state.  It  was  contended  for  the 
complainants  that  the  proceeding  was  in 
rem  against  the  stock,  to  enforce  a  right  in 
and  to  it  resulting  from  an  alleged  contract 
by  which  the  stock  was  pledged  for  the 
benefit  of  the  complainants,  although  the 
stock  was  not  actually  delivered  to  the  al- 
leged pledgee.  It  was  held  that  the  mere 
declaration  by  the  state  in  a  statute,  that 
stock  held  by  it  was  pledged,  did  not  tech- 
nically operate  to  create  a  pledge.  Upon 
the  hypothesis  that  a  mortgage  of  the  stock 
might  have  been  effected,  it  was  said  (p. 
243): 

"The  proceeding  is  a  suit  against  the  par- 
ty to  obtain,  by  decree  of  court,  the  benefit 
^  of  the  mortgage  rights  But  where  the  mort- 
tjjgagor  in  possession  is  a  sovereign  state,  no 
•  such* proceeding  can  be  maintained.  The 
mortgagee's  right  against  the  state  may  be 
just  as  good  and  valid,  in  a  moral  point  of 
view,  as  if  it  were  against  an  individual. 
But  the  state  cannot  be  brought  into  court 
or  sued  by  a  private  party  without  its  con- 
sent. It  was  at  first  held  by  this  court  that, 
onder  the  Constitution  of  the  United 
States,  a  state  might  be  sued  in  it  by  a 
citizen  of  another  state,  or  of  a  foreign 
state;  but  it  was  declared  by  the  11th 
Amendment  that  the  judicial  power  of  the 
United  States  shall  not  be  construed  to  ex- 
tend to  such  suits.  New  Hampshire  v. 
Louisiana,  108  U.  S.  76,  37  L.  ed.  666,  2 
Sup.  Ct.  Rep.  176;  Louisiana  v.  Jumel,  107 
U.  S.  711,  27  L.  ed.  448,  2  Sup.  Ct.  Rep. 
128;  Mayre  v.  Parsons,  114  U.  S.  325,  29 
L.  ed.  205,  5  Sup.  Ct.  Rep.  932,  962;  Hagood 
T.  Southern,  117  U.  S.  52,  29  L.  ed.  805,  6 
Sup.  Ct  Rep.  608;  Re  Ayers,  123  U.  S.  443, 
81  L.  ed.  216,  8  Sup.  Ct.  Rep.  164." 

The  complainants  below,  however,  insist 
that,  if  it  be  conceded  that,  under  the  state 
dispensary  statutes,  the  relation  of  the 
state  and  the  sellers  of  liquor  was  that  of 
debtor  and  creditor,  the  general  assembly 
of  South  Carolina,  in  the  winding-up  act  of 
1907,  intended  to  and  did  alter  that  rela- 
tion, because  the  state,  by  that  act,  renoun- 
cing its  control  over  the  assets  of  the  state 
dispensary,  vested  the  commission  with  the 
title  to  such  assets  as  trustees  of  an  ex- 
press trust,  and  constituted  the  creditors 
of  the  state  who  had  furnished  supplies  for 
the  use  of  the  dispensary  the  beneficiaries  of 
0uch  trust.  The  argument  being  that  hence 
the  suits   are  not  against  the  state,  and 


therefore  are  not  within  the  inhibition  of 
the  11th  Amendment.  It  cannot  be  and  is 
not  denied  that  the  construction  of  the 
winding-up  act,  upon  which  the  contention 
rests,  is  contrary  to  that  entertained  both 
by  the  general  assembly  of  South  Carolina 
and  by  the  highest  court  of  the  state,  but 
it  is  urged  that  the  statutes  of  1908,  in 
respect  to  the  dispensary  fund,  and  the 
opinion  of  the  supreme  court,  were,  the 
former  enacted  and  the  latter  announced, 
after  this  litigation  was  commenced.  But 
if  we  assume  that  the  legislation  and  deci- 
sion referred  to  are  not  controlling,  yet 
they  are  persuasive.  Aside  from  this, 
however,  considering  the  text  of  the  wind- 
ing up  act,  we  are  of  opinion  that  there  is  no 
just  ground  for  the  conclusion  that  the  ^ 
state,  in  providing  by  that  legislation  for^ 
the  liquidation  of  the  affairs* of  the  state* 
dispensary,  intended  to  devest  itself  of  its 
right  of  property  in  the  assets  of  that  gov- 
ernmental agency,  and  to  endow  the  com- 
missioners with  a  right  and  title  to  the 
property  which  placed  it  so  beyond  the 
control  of  the  state  as  to  authorize  a  ju- 
dicial tribunal  to  take  the  assets  of  the 
state  out  of  the  hands  of  those  selected  to 
manage  the  same,  and,  by  means  of  a  re- 
ceiver, to  administer  such  assets  as  prop- 
erty affected  by  a  trust,  irrecoverable  in  its 
nature,  and  thus  to  dispose  of  the  same 
without  the  presence  of  the  state. 

An  interpretation  of  the  act  in  question, 
producing  such  an  abnormal  and  extraor- 
dinary result  as  that  just  stated,  cannot  be 
adopted  merely  because  it  might  be  sus- 
tained by  strained  implications.  On  the 
contrary,  such  interpretation  could  only  be 
warranted  if  exacted  by  the  most  express 
language,  or  by  such  overwhelming  impli- 
cation from  the  text  as  would  leave  no  room 
for  any  other  reasonable  construction. 
Coming  to  consider  the  act,  it  is  patent  that 
neither  by  express  language  nor  by  neces- 
sary implication  does  it  convey  the  mean- 
ing which  the  proposition  seeks  to  give  to  it. 
In  form  the  winding-up  statute  is  but  an 
ordinary  act  of  legislation,  providing,  in 
the  interest  of  the  stute,  for  an  examina* 
tion  and  liquidation  of  the  claims  against 
the  dispensary,  and  their  payment  out  of 
the  state  assets  when  liquidated,  so  as  to 
secure  the  state  against  unjust  claims  and 
preserve  its  interest  in  the  fund.  The  act 
does  not,  in  express  terms,  make  any  change, 
in  the  theretofore  existing  relation  of  debtor 
and  creditor  between  the  state  and  the 
vendors  of  liquor  under  the  state  dispensary 
act.  The  conception  that  an  irrevocable 
trust  was  intended  to  be  created  is  nega- 
tived by  the  requirement  in  the  1st  sec- 
tion, for  the  giving  by  each  member  of  the 
commission    of    a    bond    for    the    sum    ol 
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910,000,  ccTiditioned  for  the  faithful  per- 
formance of  the  duties  imposed.  60  also 
the  wide  discretion  vested  in  the  commis- 
sion by  §3,  empowering  it  to  arrive  at  a 
determination  as  to  the  li^lity  of  pur- 
chases of  liquor  previously  supplied  by  a 
full  investigation  of  the  circumstances 
"surrounding  all  contracts  for  liquors,"  and 
I*  subjecting  to  the  approval  of  the  attorney 

•  general  of  the  state  the  employment  of  coun- 
sel to  make  such  investigation,  precludes 
the  inference  of  an  intention  on  the  part  of 
the  general  assembly  to  terminate  its  con- 
trol over  the  fund.  And  the  fact  that  the 
legislature  deemed  that  the  statute  was  but 
an  ordinary  act  of  legislation  over  a  sub- 
ject designed  to  be  continued  within  legis- 
lative control  is,  we  think,  clearly  mani- 
fested in  the  8th  section  of  the  act,  which 
reads  as  follows: 

"Sec.  8.  That  said  commission  shall  have 
full  power  and  authority  to  investigate  the 
past  conduct  of  the  affairs  of  the  dispen- 
sary, and  all  the  power  and  authority  con- 
ferred upon  the  committee  appointed  to  in- 
vestigate the  affairs  of  the  dispensary,  as 
prescribed  by  an  act  to  provide  for  the  in- 
vestigation (27)  of  the  dispensary,  ap- 
proved January  24th,  a.  d.  1900,  be,  and 
hereby  is,  conferred  upon  the  commission 
provided  for  under  this  act;  provided,  that 
for  purposes  of  the  investigation  of  the  af- 
fairs of  the  dispensary  as  herein  provided, 
each  and  every  member  of  said  commission 
be,  and  hereby  is,  authorized  and  em- 
powered, separately  and  individually,  or 
collectively,  to  exercise  the  power  and  au- 
thority herein  conferred  upon  the  whole 
commission." 

The  absence  in  the  winding-up  act  of  a 
provision  conferring  authority  to  review  in 
the  ordinary  courts  of  justice  the  action  of 
the  commission  concerning  claims,  instead 
of  supporting  the  contention  that  the  state 
bad  abandoned  all  property  right  in  the 
funds  placed  in  the  hands  of  the  commis- 
sion, tends  to  a  contrary  conclusion,  since 
it  at  once  suggests  the  evident  purpose  of 
the  state  to  confine  the  determination  of  the 
amount  of  its  liability  to  claimants,  to  the 
officers  or  agents  chosen  by  the  state  for 
that  purpose.  And  it  is  elementary  that, 
even  if  a  state  has  consented  to  be  sued  in 
its  own  courts  by  one  of  its  creditors,  a 
right  would  not  exist  in  such  creditor  to 
sue  the  state  in  a  court  of  the  United  States. 
Smith  V.  Reeves,  178  U.  S.  436,  44  L.  ed. 
1140,  20  Sup.  Ct  Hep.  919,  and  cases  cited; 
Chandler  v.  Dix,  194  U.  S.  690,  48  L.  ed. 
1129,  24  Sup.  Ct.  Rep.  766.  The  situation, 
^  therefore,  was  not  changed  as  a  result  of 
^  the  subsequent  act  of  February  24,   1908, 

•  giving  the  creditors  of  the  state,  *  whose 
claims  might  be  adversely  acted  upon  by  the 
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commission,  the  right  to  a  review  in  the 
supreme  court  of  the  state. 

The  decision  of  the  questions  arising  upon 
this  record,  relating,  as  they  do,  to  rights 
and  remedies  of  a  mere  contract  creditor  of 
the  state  of  South  Carolina,  is  not  in  any- 
wise controlled  by  the  ruling  in  South 
Carolina  v.  United  States,  199  U.  S.  437, 
60  L.  ed.  261,  26  Sup.  Ct.  Rep.  110,  4  A. 
&  £.  Ann.  Cas.  737,  where,  although  recog- 
nizing that  official  dispensers  of  liquors  un- 
der the  laws  of  South  Carolina  were  agents 
of  the  sUte,  it  was  held  (p.  463),  ''that 
the  license  taxes  charged  l^  the  Federal 
government  upon  persons  selling  liquor  are 
not  invalidated  by  the  fact  that  they  are  the 
agents  of  the  state,  which  has  itself  engaged 
in  that  business."  That  case  was  concerned 
with  the  power  of  a  state,  by  virtue  of  its 
legislation  in  regard  to  the  sale  and  con- 
simiption  of  liquor,  to  destroy  a  pre-exist- 
ing right  of  taxation  possessed  by  the  gov- 
ernment of  the  United  States.  The  ruling 
in  this  case  but  enforces  an  exemption  of 
the  state  from  suit  in  the  courts  of  the 
United  States  upon  it  contract  debts, — an 
exemption  which  existed  by  virtue  of  the 
Constitution  of  the  United  States  at  the 
time  when  the  legislation  was  enacted  out 
of  which  the  alleged  contracts  arose. 

Deciding,  as  we  do,  that  the  suits  in  ques- 
tion were  suits  against  the  state  of  South 
Carolina,  and  within  the  inhibition  of  the 
11th  Amendment,  the  decree  of  the  Circuit 
Court  of  Appeals  is  reversed;  the  decree  of 
the  Circuit  Court  is  also  reversed,  and  the 
cause  remanded  to  that  court  with  instruc- 
tions to  dismiss  the  bills  of  complaint. 

And  it  is  so  ordered. 

The  Chief  Justice  took  no  part  in  the 
consideration  or  disposition  of  this  case. 


(218  U.  S.  174) 
W.  J.  MURRAY,  John  McSween,  and  Avery 
Patton,  as  the  State  Dispensary  Commis- 
sion, Plffs.  in  Err., 

V. 

STATE  OF  SOUTH  CAROLINA  EX  RBL. 
A.  W.  RAY,  Trustee. 


This  case  is  governed  by  the  decision  in 
Murray  v.  Wilson  Distilling  Co.,  ante,  468. 


[No.  606.] 

Argued   and    submitted   February   26    and 
March  1,  1909.    Decided  April  6,  1909. 
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IN  ERROR  to  the  Supreme  Court  of  the 
State  of  South  Carolina  to  reyiew  a 
judgment  awarding  mandamus  to  compel 
the  state  dispensary  commission  of  that 
state  to  pay  a  certain  judgment  out  of  the 
funds  in  its  hands.    Affirmed. 

See  same  case  below,  79  S.  C  816,  60 
8.  E.  028. 
The  facts  are  stated  in  the  opinion. 
Messrs|    W.    F.    SteTenson   and   D.    S. 
Matheson  for  plaintiffs  in  error. 
^     Mr.  D.  O.  Ray  for  defendant  in  error. 

*  '*Mr  Justice  ¥^ite  deliyered  the  opinion 
of  the  court: 

This  is  a  proceeding  in  mandamus,  com- 
menced in  the  supreme  court  of  the  state  of 
South  Oarolina,  to  compel  the  commission 
appointed  under  the  authority  of  the  act 
of  the  general  assembly  of  that  state,  ap- 
proved February  16,  1007,  providing  for 
the  winding  up  of  the  affairs  of  the  state 
dispensary,  to  comply  with  an  act  of  the 
general  assembly,  approved  February  24, 
1906,  requiring  the  payment  of  a  certain 
judgment  out  of  the  funds  in  the  hands 
of  the  commission.  It  was  set  up  in  justifi- 
cation of  the  refusal  to  obey  the  command 
of  the  statute  that  the  commission  was 
restrained  and  enjoined  from  paying  out 
the  fund  by  orders  of  the  circuit  court  of 
the  United  States,  made  in  the  suits  of  the 
Wilson  Distilling  Company  and  the  Fleisch- 
mann  Company,  the  validity  of  which  or- 
ders was  the  subject  of  consideration  in  the 
case  of  Murray  v.  Wilson  Distilling  Co.  No. 
^  625.  this  term,  just  decided.  [213  U.  S.  151, 
N  68  L.  ed.  — ,  29  Sop.  Ct  Rep.  45&]    Upon 

•  the  authority  of  the  decision  in^70  S.  C. 
816,  60  S.  E.  028,  the  supreme  court  of 
South  Carolina  held  that  the  return  of  the 
commission  was  insufficient,  and  ordered  a 
peremptory  mandamus  to  issue.  A  writ  of 
error  was  thereupon  prosecuted  from  this 
oourt,  upon  the  theory  that  the  court  below 
had  declined  to  give  full  faith  and  credit 
to  the  orders  and  decrees  of  the  circuit 
court  of  the  United  States  in  the  cases 
mentioned. 

The  determination  of  the  questions  of  a 
Federal  nature  arising  in  this  case  is  con- 
trolled by  the  decision  made  in  Murray  v. 
Wilson  Distilling  Co.  No.  625,  this  term, 
heretofore  referred  to,  and,  upon  the  au- 
thority of  that  decision,  the  judgment  of 
the  Supreme  Court  of  South  Carolina  is 
affirmed. 

The  Chi^  Justics  took  no  part  in  the 
aonsideration  or  disposition  of  this  case. 


(218  U.  S.  126) 
J.   E.   HURLEY,   Qyms   Leiand,   Jr.,   and 
Walter  Reeves,  Trustees  in   Bankruptcy 
of  the  Estate  of  Mount  Carmel  Coal  Com- 
pany, Bankrupt^  Appts., 

V. 

ATCHISON,  TOPEKA,  ft  SANTA  FE 
RAILWAY  COMPANY,  Osage  Carbon 
Company,  and  Cherokee  ft  Pittsburg  Coal 
ft  Mining  Company. 

Bankbuptot  (I  463^)— Apfkal— FsoM  Gib- 
ouiT  CouBT  or  Appeals— In  BavkkuvT' 
OT  Cask. 

1.  An  appeal  lies  to  the  Federal  Supreme 
Court  from  a  judgment  of  a  circuit  court 
of  appeals,  entered  on  an  appeal  from  a 
court  of  bankruptcy,  sustaining  the  conten- 
tion, asserted  by  a  petiticm  in  intervention, 
that  advances  made  by  a  railway  company 
to  enable  a  coal  company  imder  contract 
to  supply  the  railway  company  with  coal 
to  meet  its  pay  rolls  amount  to  a  pledge, 
enforceable  as  a  preferential  claim  against 
the  assets  of  the  bankrupt  estate  of  the 
coal  companv  in  the  hands  of  its  trustees, 
who  assumed  and  continued  performance  of 
the  contract,  of  such  a  quantity  of  coal 
when  mined  as  the  moneys  so  advanced 
would  pay  for  according  to  the  terms  of 
the  original  contract. 

[Ed.  Note.— For  other  cases,  see  BsakniDts^, 
Dec.  Dig.  S  458.*] 

Bankbuptct  (I  188^)— Equitabls  Plbdob 
—Validitt  ab  Aoairbt  Tbustbb. 

2.  Advances  made  by  a  railway  company 
to  enable  a  coal  company  under  contract 
to  supply  the  railway  company  with  coal 
to  meet  its  pay  rolla  amount  to  a  pledge, 
enforceable  as  a  preferential  claim  against 
the  assets  of  the  bankrupt  estate  of  the 
coal  company  in  the  hands  of  its  trustees, 
who  assumed  and  continued  performance  of 
the  contract,  of  such  a  qmintity  of  ooal 
when  mined  as  the  moneys  so  advanced 
would  pay  for  according  to  the  terms  of 
the  original  contract. 

[Ed.  Note«— For  other  cases,  see  Bankmpflby, 
Dec.  Dig.  S  188.*] 

[No.  05.] 

Argued  January  26,  27,  1000.    Decided  April 
6,  1000. 

APPEAL  from  the  United  SUtes  Ciiouit 
Court  of  Appeals  for  the  Eighth  Circuit 
to  review  a  judgment  which,  reversing  a 
judgment  of  the  District  Court  for  the 
District  of  Kansas,  sustained  the  contention, 
asserted  by  a  petition  in  intervention,  that 
advances  made  to  a  bankrupt  amounted  to 
an  equitable  pledge,  enforceable  as  a  prefer- 
ential claim  against  the  assets  of  the  bank- 
rupt estate  in  the  hands  of  the  trusteSi 
Affirmed. 

See  same  case  below,  82  C.  C.  A.  453,  15S 
Fed.  503. 


Statement  by  Mr.  Justice  Brewer: 
There   is   practically   no   controversy   In 
respect  to  the  facts  in  this  case.    We  take 


*For  other  cases  see  lame  topie  4b  1 1 
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tlie  following  statement  from  the  opinion 
of  the  circuit  court  of  appeals:  In  1896 
the  Osage  Garbon  Company  and  the  Cher- 
okee ft  Pittsburg  Coal  ft  Mining  Company, 
as  parties  of  the  first  part,  and  Charles  J. 
Devlin,  as  party  of  the  second  part,  and 
the  railway  company  as  party  of  the  third 
part,  entered  into  an  agreement  whereby 
the  parties  of  the  first  part  leased  to  Dev- 
lis,  for  a  term  of  three  years,  certain  coal 
lands  located  in  the  state  of  Elansas,  with 
^  the  right  to  mine  ooal  therefrom,  and 
fli  Devlin,  the  party  of  the  second  part,  agreed 
•  to  sell  and  deliver  to  the  railway  company, 
and  the  latter  to  buy  from  him  daily,  all 
the  coal  required  by  it  in  the  operation  of 
certain  of  its  lines  of  railroad  in  the  state 
of  Kansas  at  prices  stated  in  the  lease, 
payment  to  be  made  by  the  railway  com- 
pany on  the  16th  day  of  each  month  for 
aU  ooal  delivered  to  it  during  the  pre- 
ceding calendar  month.  Power  was  con- 
ferred upon  the  railway  company  to  termi- 
nate the  lease  for  failure  by  Devlin  to  per- 
form any  of  his  undertakings,  and  the  right 
to  assign  the  lease  was  made  subject  to  the 
consent  of  the  railway  company.  Subse- 
quently, Devlin  duly  assigned  to  the  Mount 
Oumel  Coal  Company  all  his  rights  under 
the  lease.  By  two  successive  agreements 
this  contract  was  extended  until  June, 
1906.  All  the  parties  continued  in  the  per- 
formance of  their  respective  obligations  un- 
til July,  1906,  when  the  Mount  Carmel 
Company  was  adjudicated  a  bankrupt.  Re- 
eeivers  were  appointed  and  authorized  to 
•onduct  the  business  of  the  bankrupt  in 
the  usual  course  until  trustees  should  be 
chosen.  The  receivers  and  the  subsequent- 
ly-appointed trustees  successively  contin- 
ued to  operate  the  mines  under  the  orders 
of  the  court,  and  to  deliver  the  coal  as  re- 
quired by  the  contract.  While  the  receivers 
were  in  charge,  the  railway  company  and 
the  two  coal  companies,  the  original  lessors, 
filed  their  joint  intervening  petition,  setting 
forth  their  relations  to  the  bankrupt  un- 
der the  contract,  their  rights  thereunder, 
aa  already  stated,  and,  in  substance,  that, 
by  an  agreement  between  them  and  the 
bankrupt,  the  contract  had  been  modified  to 
the  extent  that  the  railway  company  had 
agreed  that,  without  waiting  until  the  16th 
day  of  the  month  to  make  its  payment  for 
ooal  theretofore  purchased,  it  would,  in  or- 
der to  accommodate  the  Mount  Carmel  Coal 
Company,  and  enable  it  to  pay  ofif  laborers 
and  keep  the  mines  going,  make  advance 
payments  from  time  to  time  when  neces- 
sary for  those  purposes.  In  pursuance  of 
that  agreement,  and  for  the  purposes  stated, 
it  had  advanced  $57,304.16,  with  the  under- 
standing that  it  should  be  repaid  by  the 
siubsequent  delivery  of  coal;  that  the  inter- 
▼vning  bankruptoy  proceedings  of  July  7 


and  the  appointment  of  receivers  by  th«R 
•sourt  alone  prevented  the  bankrupt  from? 
carrying  out  its  agreement  and  delivering 
the  ooal  as  required  by  the  contract.  The 
petitioners  prayed  that  the  lease  be  de- 
clared forfeited  and  void  and  the  mines  de- 
livered back  to  them,  or  that  the  receivers 
be  directed  to  deliver  to  the  railway  com- 
pany the  amount  of  ooal  so  paid  for  in  ad- 
vance. 

A  referee,  to  whom  the  intervening  pe- 
tition was  referred,  reported  unfavorably 
to  the  granting  of  any  relief.  His  report 
was  afterwards  confirmed  by  the  district 
court  and  the  petition  dismissed.  The  ref- 
eree found  and  reported  that  the  amount 
claimed  by  the  railway  company  was  as 
stated  in  the  intervening  petition,  and  was 
advanced  to  enable  the  bankrupt  to  meet 
its  pay  rolls,  but  found  that  there  was  no 
testimony  indicating  an  intention  to  modify 
the  written  lease.  The  district  court,  in  re- 
viewing the  action  of  the  referee,  said: 
"True,  at  the  time  the  sums  of  money  were 
advanced  it  was  no  doubt  contemplated 
and  agreed  by  the  parties  that  the  bank- 
rupt would  repay  the  money  by  furnishing 
the  coal  at  the  price  of  the  ooal,  measured 
in  money  by  the  terms  of  the  contract,  and 
would  furnish  such  coal  in  July  and  August, 
as  claimed;  but,  at  the  time  of  the  failure 
of  the  bankrupt,  the  ooal  remained  in  the 
ground,  unmined."  Both  the  referee  and 
the  district  court  found  that  the  agreement 
for  the  advance  of  the  money  was  a  sep- 
arate, independent,  parol  contract,  and  had 
nothing  to  do  with  the  original  written 
contract,  as  shown  by  the  lease,  and  that, 
being  such  an  independent  parol  contract, 
there  was  no  lien  upon  any  of  the  property 
for  its  payment. 

The  circuit  court  of  appeals  (82  C.  C.  A. 
463,  163  Fed.  603)  reversed  the  judgment 
of  the  district  court,  and  held  that  that 
court  should  have  directed  a  surrender  of 
the  leased  premises,  or  required  the  trus- 
tees, upon  assumption  of  the  lease,  to  mine 
and  deliver  to  the  railway  company  suf- 
ficient coal  to  cover  its  advances;  and  it 
further  held  that,  the  lease  having  expired, 
the  assets  of  the  estate,  consisting  in  part 
of  the  money  reoeived  for  coal  delivered  to 
the  railway  company,  should  be  subject  to 
the  payment  of  such  debt  as  a  preferential 
daim. 

Messrs.  Frank  Hagerman  and  John  S. 
Dean  for  appellants. 

Messrs.  Robert  Dunlap,  William  R. 
Smith,  and  Gardiner  Lathrop  for  appellees. 

i  ^ 
•  Mr.  Justice  Brewer  delivered  the  opin-  • 

ion  of  the  court: 

We  shall  not  stop  to  discuss  the  question 
of   Jurisdiction.     That   whole   subject  baa 
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been  bo  fully  considered  in  the  case  just  de- 
cided of  Coder  ▼.  Arts  [213  U.  S.  223,  53 
L.  ed.  — ,  29  Sup.  Ct  Rep.  436],  that  any 
further  discussion  of  the  subject  would  be 
superfluous. 

We  pass  directly  to  the  merits,  and,  in 
order  to  a  clear  understanding  of  them,  the 
facts  of  the  dealings  between  the  coal  com- 
pany and  the  railway  company  must  be 
borne  in  mind.  The  railway  company  en- 
tered into  its  original  contract  for  the  sake 
of  securing  the  constant  supply  of  coal 
necessary  for  the  operation  of  part  of  its 
railway.  It  was  to  take  from  the  coal  com- 
pany daily  all  the  coal  required  therefor 
at  prices  fixed  in  the  contract,  and  to  make 
payment  therefor  on  the  16th  day  of  each 
^  month  for  all  coal  delivered  to  it  during  the 
CO  preceding  calendar  month.  It  was  not  en- 
•  gaged  in  the  business  of  money* lending. 
Its  entire  arrangement  was  for  the  purpose 
of  securing  daily  its  needed  coal,  and  that 
was  fully  understood  by  all  the  parties. 
After  a  while  the  coal  company  became 
embarrassed,  found  difiiculty  in  securing 
money  for  the  payment  of  its  employees, 
whereupon,  and  in  order  to  prevent  any  de- 
lay on  the  part  of  the  coal  company,  or  any 
embarrassment  which  it,  the  railway  com- 
pany, might  suffer  from  failing  to  receive 
from  the  coal  company  the  needed  amount 
of  coal,  it  advanced  money  to  the  coal  com- 
pany to  enable  it  to  pay  its  employees,  and 
thus  to  continue  the  performance  of  its  ob- 
ligation to  mine  and  deliver  the  coal.  The 
railway  company  was  simply  paying  in  ad- 
vance  instead  of  waiting  until  the  15th  day 
of  the  succeeding  month,  and  the  money 
by  it  loaned  was  not  loaned  as  an  inde- 
pendent transaction, — such  as  would  be 
made  by  an  ordinary  money  lender, — ^but 
an  advancement  made  in  anticipation  of  the 
delivery  of  the  coal.  To  ignore  this  ele- 
ment and  make  the  bankruptcy  proceedings 
operate  to  discharge  this  obligation  of  the 
coal  company,  and  leave  the  transaction  as 
one  of  an  independent  loan  of  money  to  the 
coal  company,  would  result  in  destroying 
the  full,  equitable  obligations  of  the  coal 
company,  and  place  the  parties  in  their  re- 
lations to  each  other  on  an  entirely  dif- 
ferent basis  from  what  had  been  contem- 
plated by  them  when  they  entered  into  this 
original  arrangement.  While  decisions  di- 
rectly in  point  may  not  be  found,  yet,  see 
Ketchum  v.  St.  Louis,  101  U.  S.  300-317, 
26  L.  ed.  099-1003;  Hauselt  v.  Harrison,  106 
U.  S.  401,  26  L.  ed.  1076;  Carr  v.  Hamilton, 
129  U.  S.  252,  32  L.  ed.  669,  9  Sup.  a.  Rep. 
296;  Fourth  Street  Nat.  Bank  v.  Yardley, 
166  U.  S.  634,  41  L.  ed.  856,  17  Sup.  Ct. 
Rep.  439.  In  Re  Chase,  69  C.  C.  A.  629,  631, 
124  Fed.  763,  766,  Circuit  Judge  Putnam,  de- 


livering the  opinion  of  the  circuit  court  of 
appeals  of  the  first  circuit,  says: 

"It  is  settled  that  a  trustee  in  bank- 
ruptcy has  no  equities  greater  than  those 
of  the  bankrupt,  and  that  he  will  be  ordered 
to  do  full  justice,  even  in  some  eases  where 
the  circumstances  would  give  rise  to  no 
legal  right,  and,  perhaps,  not  even  to  a 
right  which  could  be  enforced  in  a  court  of 
equity  as  against  an  ordinary  litigant.  Wil- 
liams, Bankr.  7th  ed.  191.  Indeed,  bank-  ^ 
ruptcy  proceeds  on  equitable  principles  so  ^ 
*broad  that  it  will  order  a  repayment  when  • 
such  principles  require  it,  notwithstanding 
the  court  or  the  trustee  may  have  received 
the  fund  without  such  compulsion  or  pro- 
test as  is  ordinarily  required  for  recovery 
in  the  courts  either  of  common  law  or 
chancery." 

In  Thompson  v.  Fairbanks,  196  U.  S.  616> 
626,  49  L.  ed.  677,  686,  26  Sup.  a.  Rep. 
306,  this  court  said: 

"Under  the  present  bankrupt  act,  the 
trustee  takes  the  property  of  the  bankrupt, 
in  cases  unaffected  by  fraud,  in  the  same 
plight  and  condition  that  the  bankrupt  him- 
self held  it,  and  subject  to  all  the  equities 
impressed  upon  it  in  the  hands  of  the  bank- 
rupt, except  in  cases  where  there  has  been 
a  conveyance  or  encumbrance  of  the  prop- 
erty which  is  void  as  against  the  trustee 
by  some  positive  provision  of  the  act/' 

The  purpose  of  the  parties  is  very  dear- 
ly expressed  in  the  following  quotation  from 
the  opinion  of  the  court  of  appeals: 

"It  appears  that  the  coal  company,  while 
the  contract  was  still  in  force  and  being 
executed,  became  embarrassed  and  unable 
to  meet  its  payrolls;  as  a  result,  it  might 
not  be  able  to  mine  or  deliver  the  <x»al 
which  it  had  agreed  to  mine  and  deliver  to 
the  railway  company,  and  which  the  latter 
imperatively  required  for  its  daily  eon- 
sumption.  In  this  state  of  things  the  rail- 
way company  agreed  to  waive  its  right  to 
withhold  payment  for  fifteen  days  after 
coal  was  delivered  to  it,  and  pay  for  some 
of  it  before  it  was  delivered;  and  the  ooal 
company  agreed,  as  found  by  the  trial  court, 
to  repay  such  advances,  not  in  money,  but 
by  furnishing  ooal  in  the  months  of  July 
and  August  following,  at  the  prioe  fixed  by 
the  original  contract.  This  arrangement, 
made  when  the  coal  company  was  in  em- 
barrassed circumstances,  and  obviously  in- 
spired by  the  necessity  of  meeting  the  pay 
rolls,  and  for  the  ultimate  purpose  of  secur- 
ing performance  of  the  only  part  of  the  or- 
iginal contract  in  which  the  railway  oom> 
pany  was  interested,  namely,  securing  its 
supply  of  coal,  is  so  intimately  and  vitally 
related  to  the  original  contract  that  we  are 
unable  to  agree  with  the  trial  court  that 
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it  was  Intended  to  be  independent  and  sep- 

arate  from  it.    It  was  not,  in  our  opinion, 

CO  a  modification  of  any  of  the  substantive 

•  provisions  of  the  contract,  but  was  a  chancre 
rendered  necessary  by  subsequent  events 
in  the  method  of  its  execution  only.  It  was 
an  arrangement  in  no  manner  inconsistent 
with  any  of  the  provisions  of  the  original 
contract,  but  only  in  aid  of  its  execution. 

"The  contract,  after  the  new  arrange- 
ment, remained  as  before.  The  coal  com- 
pany still  had  a  right  to  mine  coal  on  the 
same  terms  and  conditions  as  before,  and 
was  bound  to  supply  the  daily  needs  of  the 
railway  company  as  before.  The  money 
paid  in  advance  entitled  the  railway  com- 
pany to  an  amount  of  coal  which  the  money 
so  advanced  would  pay  for  according  to  the 
terms  of  the  original  contract.  We  think 
the  inevitable  meaning  of  the  new  arrange- 
ment, interpreted  in  the  light  of  the  con- 
ditions surrounding  the  parties,  and  as  nec- 
essarily intended  by  them,  was  to  set  apart 
a  sufficient  amount  of  coal  after  it  should 
be  mined  as  security  for  the  payment  of 
advances  made.  This  result  is  not  ex- 
pressed in  the  conventional  form  of  a  mort- 
gage or  pledge,  but  the  method  of  producing 
it  was  devised  for  the  purpose  of  acquiring 
the  needed  money  by  the  coal  company,  and 
of  furnishing  security  for  its  repr.yment. 
If  the  parties  intended  the  arrangement  to 
be  one  for  borrowing  and  securing  the  re- 
payment of  money,  we  ought,  as  between 
them,  to  so  regard  it,  and  to  treat  it  as 
creating  an  equitable  charge  or  lien,  how- 
ever inartificially  it  may  have  been  ex- 
pressed." 

We  fully  approve  of  this  interpretation 
of  the  transaction.  Equity  looks  at  the 
substance,  and  not  at  the  form.  That  the 
coal  for  which  this  money  was  advanced 
was  not  yet  mined,  but  remained  in  the 
ground  to  be  mined  and  delivered  from  day 
to  day,  as  required,  does  not  change  the 
transaction  into  one  of  an  ordinary  inde- 
pendent loan  on  the  credit  of  the  coal  com- 
pany or  upon  express  mortgage  security. 
It  implies  a  purpose  that  the  coal,  as  mined, 
should  be  delivered,  and  is,  from  an  equi- 
table standpoint,  to  be  considered  as  a 
pledge  of  the  immined  coal  to  the  extent 
of  the  advancement.  The  equitable  rights 
of  the  parties  were  not  changed  by  the 
commencement  of  bankruptcy  proceedings. 
«e  All   obligations   of   a   legal   and    equitable 

•  nature f  remained  undisturbed  thereby.  If 
there  had  been  no  bankruptcy  proceedings, 
the  coal  aa  mined  was,  according  to  the 
nnderstanding  of  the  parties,  to  be  deliv- 
ered as  already  paid  for  by  the  advance- 
ment. 

We  think  the  conclusions  of  the  Circuit 


Court  of  Appeals  axe  right,  and  its  judg- 
ment is  affirmed. 

Mr.    Justice    Holmes    concurs    in    the 
judgment. 


(218  U.  &  135) 
JAMES  S.  KEERL,  Plff.  in  Err^ 

V. 

STATE  OP  MONTANA. 

CouBTS  (8  394*)— Ebbob  to  State  Coubt— 
Fedbbajl  Question— Fobmeb  Jeopabdt. 

1.  A  specific  contention  on  the  trial  of 
a  criminal  cause  in  a  state  court,  tha  the 
denial  to  the  accused  of  the  benefit  of  his 
plea  of  former  jeopardy  operates  to  deprive 
him  of  his  liberty  without  due  process  of 
law,  contrary  to  U.  S.  Const.,  14th  Amend., 
raises  a  Federal  question  which  will  sus- 
tain a  writ  of  error  from  the  Federal  Su- 
preme Court  to  review  the  judgment  of  the 
highest  court  of  the  state,  affirming  the 
conviction  below. 

[Ed.  Note.<— For  other  cases,  see  Gourta,  Dec. 
Dig.  §  394.*] 

Cbiminal  Law  (S  185*)— Fobmkb  Jbopab- 

DT— DISCHABGB   of   JUBT. 

2.  A  plea  of  former  jeopardy  cannot  be 
based  upon  a  discharge  of  the  jury  on  a 
prior  trial  after  they  had  been  out  at  least 
twenty-four  hours,  and  the  trial  court  had 
found  that  there  was  a  reasonable  proba- 
bility that  the  jury  could  not  agree. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  8  344;    Dec  Dig.  S  185.*] 

[No.  113.] 

Argued  March  15,  1009.    Decided  April  6, 
1009. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Montana  to  review  a  judgment 
which  affirmed  a  conviction  of  murder  had 
in  the  District  Court  of  Lewis  and  Clark 
County,  in  that  state,  on  a  trial  at  which 
the  plea  of  former  jeopardy  was  interposed. 
Affirmed. 

See  same  case  below,  83  Mont  601,  85 
Pac.  862. 

Statement  by  Mr.  Justice  Brewer:  ^ 

On  April  24,  1902,  an  information  waa  ^ 
ffied  in  the  district  •court  of  Lewis  and* 
Clark  county,  Montana,  charging  the  de- 
fendant, now  plaintiff  in  error,  with  the 
crime  of  murder.  Upon  a  trial  he  waa 
found  guilty  of  murder  in  the  second  degree, 
Lnd  sentenced  to  imprisonment  for  life. 
The  judgment  was  reversed  by  the  supreme 
court  and  a  new  trial  ordered.  29  Mont. 
508,  101  AnL  St.  Rep.  579,  75  Pac.  362.  The 
record  recites  that,  on  the  second  trial,  the 
jury  retired  for  deliberation  on  July  12, 
1904,  and  that,  on  July  14,  1904,  they  re- 
turned into  court,  "whereupon  it  satisfac- 
torily appearing  to  the  court  that  there  is 
a  reasonable  probability  that  the  jury  can- 
not agree,  the  court  ordered  the  juiy  dis- 
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charged  from  the  further  ooniideration  of 
this  cause,"  and  remanded  the  defendant  to 
the  custody  of  the  sheriflf.  On  the  third 
trial  the  defendant  interposed  a  plea  of 
(moe  in  Jeopardy,  on  the  ground  that  the 
Jury  was  improperly  discharged  at  the  end 
of  the  second  trial.  The  Montana  statute 
provides: 

"Except  as  provided  in  the  last  section 
[a  section  respecting  sickness  or  accident], 
the  jury  cannot  be  discharged  after  the 
cause  is  submitted  to  them  until  they  have 
agreed  upon  their  verdict,  and  rendered  it 
in  open  court,  unless  by  consent  of  both  par- 
ties, entered  upon  the  minutes,  or  unless, 
at  the  expiration  of  such  time  as  the  court 
may  deem  proper,  it  satisfactorily  appears 
that  there  is  reasonable  probability  that  the 
Jury  cannot  agree."  Penal  Code,  §  2125; 
Montana  Code,  vol.  2,  p.  1061. 

The  court  overruled  the  plea,  and,  as  a 
result  of  the  trial,  the  defendant  was  found 
guilty  of  manslaughter,  and  sentenced  to 
imprisonment  for  the  term  of  ten  years. 
This  judgment  was  sustained  by  the  su- 
preme court.  83  Mont.  601,  85  Pac.  862. 
Thereupon  the  ease  was  brought  here  on 
writ  of  error. 

Messrs.  Thomas  J.  Walsh  and  Corne- 
lius B.  Nolan  for  plaintiff  in  error. 

Messrs.  W.  H.  Poorman,  Albert  J. 
Galen,  and  E.  M.  Hall   for  defendant  in 


CO 

•  «Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

The  defendant  during  the  trial  having 
specifically  claimed  that  the  action  of  the 
court  in  denying  him  the  benefit  of  the 
plea  of  once  in  jeopardy  operated  to  de- 
prive him  of  his  liberty  without  due  process 
of  law,  contrary  to  the  14th  Amendment  to 
the  Constitution  of  the  United  States,  our 
jurisdiction  of  the  writ  of  error  cannot  be 
questioned.  Boston  Beer  Co.  v.  Massachu- 
setts, 97  U.  S.  25-30,  24  L.  ed.  989-991; 
Bohanan  v.  Nebraska,  118  U.  S.  231,  30  L. 
ed.  71,  6  Sup.  Ct.  Rep.  1049;  Boyd  v.  Ne- 
braska, 143  U.  S.  13&-161,  36  L.  ed.  103- 
109,  12  Sup.  a.  Rep.  375. 

On  the  merits,  there  is  little  room  for 
oontroversy.  In  United  States  v.  Perez,  9 
Wheat.  579,  580,  6  L.  ed.  165,  166,  this  court 
passed  upon  the  question  arising  under  the 
6th  Amendment,  whose  language  is  in  this 
respect  more  specific  than  that  in  the  14th 
Amendment,  the  former  applying  to  the 
courts  of  the  United  States,  the  latter  to 
the  action  of  the  state,  and  it  was  held: 

"We  think  that,  in  all  cases  of  this  na- 
ture, the  law  has  invested  courts  of  jus- 
tice with  the  authority  to  discharge  a  jury 
from  giving  any  verdict  whenever,  in  their 


opinion,  taking  all  the  circumstances  into- 
consideration,  there  is  a  manifest  necessity 
for  the  act,  or  the  ends  of  public  justice 
would  otherwise  be  defeated.  They  are  to* 
exercise  a  sound  discretion  on  the  subject;, 
and  it  is  impossible  to  define  all  the  circum- 
stances which  would  render  it  proper  to  in- 
terfere. To  be  sure,  the  power  ought  to- 
be  used  with  the  greatest  caution,  under 
urgent  circumstances,  and  for  very  plain» 
and  obvious  causes;  and,  in  capital  cases< 
especially,  ooiurts  should  be  extremely  care- 
ful how  they  interfere  with  any  of  the 
chances  of  life  in  favor  of  the  prisoner. 
But,  after  all,  they  have  the  right  to  order 
the  discharge;  and  the  security  which  the- 
public  have  for  the  faithful,  sound,  andl 
conscientious  exercise  of  this  discretion 
rests,  in  this  as  in  other  cases,  upon  tha 
responsibility  of  the  judges,  under  their 
oaths  of  office.  We  are  aware  that  there 
is  some  diversity  of  opinion  and  practice 
on  this  subject  in  the  American  courts;  but, 
after  weighing  the  question  with  due  delib- 
oration,  we  are  of  opinion  that  such  a  dis-  eo 
charge  constitutes  no  bar  to  further* pro-  T 
ceedings,  and  gives  no  right  of  exemption 
to  the  prisoner  from  being  again  put  upon 
trial.* 

This  has  been  the  settled  law  of  the 
Federal  courts  ever  since  that  time.  Logan 
V.  United  SUtes,  144  U.  S.  263-297, 36  L.  ed. 
429-441,  12  Sup.  Ct.  Rep.  617;  Thompson 
V.  United  States,  165  U.  S.  271-274,  39  L. 
ed.  146-149,  15  Sup.  Ct.  Rep.  73;  Dreyer  v. 
Illinois,  187  U.  S.  71-85,  47  L.  ed.  79-86, 
23  Sup.  Ct.  Rep.  28. 

Those  decisions  dispose  of  the  question 
here  presented,  without  considering  whether 
the  14th  Amendment  in  itself  forbids  a 
state  from  putting  one  of  its  citizens  in 
second  jeopardy, — a  question  which,  as  it 
is  unnecessary,  we  do  not  decide.  The  rec- 
ord shows  that  the  jury  were  kept  out  at 
least  twenty-four  hours,  and  probably 
more,  and  the  trial  court  found  that  there 
was  a  reasonable  probability  that  the  jury 
oould  not  agree.  This  is  the  only  Federal 
question,  and,  finding  no  error  therein,  the 
judgment  of  the  Supreme  Court  of  Mon* 
tana  is  affirmed. 


(213  U.  S.  188) 

JOSEPH  KELLER,  Plff.  in  Err., 

V. 

UNITED  STATES.     (No.  663.) 
LOUIS  ULLMAN.  Plff.  in  Err., 

V. 

UNITED  STATES.    (No.  664.) 

Aliens  (f  40*)  —  Immtobants  —  C^onores- 
8I0NAL  Control  — Punishing  Keepino 
TOR  Immoral  Purposes. 
Congress  had  not  the  power  to  enact  the 
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proyiBioiiB  of  the  act  of  February  20,  1907 
(84  Stat  at  L.  898,  chap.  1134),  $  3,  for  the 
criminal  puniflhrnent  of  the  mere  keepiog, 
maintaining,  supporting,  or  harboring,  for 
the  purpoee  of  prostitution,  any  alien  wom- 
an within  three  yearg  after  she  shall  have 
tntered  the  United  States. 

[Bd.  Note.— For  other  CMti,  tee  Alleni,  De& 
Dig.  §  40.*] 

[Nos.    653,    654.] 

Argued  March  1,  1909.     Decided  A^  5, 
1909. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Northern  District 
of  Illinois  to  review  convictions  for  keei^ng 
an  alien  woman  for  the  purpose  of  prosti- 
tution. Reversed  and  remanded  with  in- 
structions to  quash  the  indictment 

CO  Statement  by  Mr.  Justice  Brewer: 
V  *  Section  3  of  the  act  of  Congress  of  Feb- 
ruaiy  20,  1907  (34  Stat  at  L.  898,  899, 
chap.  1134,  U.  S.  C<xnp.  Stat  Supp.  1907, 
pp.  389,  392),  entitled  "An  Act  to  Regulate 
the  Immigration  of  Aliens  into  the  United 
States,"  reads  as  follows: 

"Sec.  3.  That  the  importation  into  the 
United  States  of  any  alien  woman  or  girl 
for  the  purpose  of  prostitution,  or  for 
any  other  immoral  purpose,  is  hereby  for- 
bidden; and  whoever  shall,  directly  or  in- 
directly, import,  or  attempt  to  import,  into 
the  United  States,  any  alien  woman  or  girl 
for  the  purpose  of  prostitution,  or  for  any 
other  immoral  purpose,  or  whoever  shall 
hold  or  attempt  to  hold  any  alien  woman  or 
^rl  for  any  such  purpose  in  pursuance  of 
auch  illegal  importation,  or  whoever  ehall 
keep,  maintain,  control,  support,  or  harbor 
-in  any  houee  or  other  place,  for  the  purpose 
4}f  prostitution,  or  for  any^  other  immoral 
purpose,  any  alien  woman  or  girl,  within 
three  years  after  she  shall  have  entered  the 
United  States,  shall,  in  every  such  case,  he 
4eenied  guilty  of  a  felony,  and,  on  conviction 
thereof,  he  imprisoned  not  more  than  five 
years,  and  pay  a  fine  of  not  more  than 
five  thousand  dollars;  and  any  alien  woman 
or  girl  who  shall  be  found  an  inmate  of  a 
house  of  prostitution  or  practising  prosti- 
tution, at  any  time  within  three  years  after 
she  shall  have  entered  the  United  States, 
ahall  be  deemed  to  be  unlawfully  within  the 
United  States,  and  shall  be  deported  as 
provided  by  sections  twenty  and  twenty- 
■one  of  this  act." 

The  plaintiffs  in  error  were  indicted  for  a 
violation  of  this  section,  the  charge  against 
them  being  based  upon  that  portion  of  the 
section  which  is  in  italics,  and,  in  terms, 
-that  they  "wilfully  and  knowingly  did  keep, 
maintain,  control,  support,  and  harbor  in 
-their  certain  house  of  prostitution"  (de- 
^ribing  it),  "for  the  purpose  of  prostitu 


tion,  a  certain  alien  wanaa,  to  wit  Irene  ^ 
Bodi,"  who  waa,  as  thi^  well  knew,  a  sub-  J 
ject  of  the*King  of  Hungary,  who  had  en-  • 
tered  the  United  States  within  three  years. 
A  trial  waa  had  upon  this  indictment;  the 
plaintiffs  in  error  were  convicted  and  sen- 
tenced   to    the    penitentiary    for    eighteen 
months. 

Messrs.    Benjamin    C.    Bachrach   and 

Elijah  N.  Zoline  for  plaintiffs  in  error. 

Assistant  Attorney  General  Fowler  for 
defendant  in  error.  ^ 

*  Mr.  Justice  Brewer  delivered  the  opinion  • 
of  the  court: 

The  single  question  is  one  of  constitu- 
tionality. Has  Congress  power  to  punish 
the  offense  charged,  or  is  jurisdiction  there- 
over solely  with  the  state  t  Undoubtedly, 
as  held,  "Congress  haa  the  power  to  ex- 
clude aliens  from  the  United  States;  to 
prescribe  the  terms  and  conditions  on  which 
th^  may  come  in;  to  establish  regulations 
for  sending  out  of  the  country  such  aliens 
as  have  entered  in  violation  of  law,  and  to  ^ 
commit  the  enforcement  of  such  oonditiona  ^ 
and  regulations  to  executive ""  officers."  • 
United  States  ex  rel.  Turner  v.  WUliama, 
194  U.S. 279,  289,48L.ed.979,  983, 24 Sup. 
Ct  Rep.  719.  See  also  Fong  Yue  Ting  v. 
United  States,  149  U.  S.  698,  708,  37  L.  ed. 
905,  911,  13  Sup.  Ct  Rep.  1016;  Head 
Money  Cases  (Edye  v.  Robertson)  112  U. 
S.  580,  591,  28  L.  ed.  798,  801,  6  Sup.  Ct 
Rep.  247;  Lees  v.  United  States,  160  U.  & 
476,  480,  37  L.  ed.  1150,  1151,  14  Sup.  Ut 
Rep.  163;  United  States  v.  Bitty,  208  U. 
S.  393,  52  L.  ed.  643,  28  Sup.  Ct.  Rep.  396. 

It  is  imnecessary  to  determine  how  far 
Congress  may  go  in  legislating  with  re- 
spect to  the  conduct  of  an  alien  while  re- 
siding here,  for  there  is  no  charge  against 
one;  nor  to  prescribe  the  extent  of  its 
power  in  punishing  wrongs  done  to  an  alien, 
for  there  is  neither  charge  nor  proof  of 
any  such  wrong.  So  far  as  the  statute  or 
the  indictment  requires,  or  the  testimony 
shows,  she  was  voluntarily  living  the  life 
of  a  prostitute,  and  was  only  furnished  a 
place  by  the  defendants  to  follow  her  de- 
graded life.  While  the  keeping  of  a  house 
of  ill-fame  is  offensive  to  the  moral  sense, 
yet  that  fact  must  not  close  the  eye  to  the 
question  whether  the  power  to  punish  there- 
for is  delegated  to  Congress  or  is  reserved 
to  the  state.  Jurisdiction  over  such  an  of- 
fense comes  within  the  accepted  definition 
of  the  police  power.  Speaking  generally, 
that  power  is  reserved  to  the  states,  for 
there  is  in  the  Constitution  no  grant  there- 
of to  Congress. 

In  Patterson  v.  Kentucky,  97  U.  S.  601« 
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503,  24  L.  ed.  1115,  1116,  Ib  this  declara- 
tion: 

"'In  the  American  constitutional  sys- 
tem/ says  Mr.  Cooleyt  'the  power  to  estab- 
lish the  ordinary  regulations  of  police  has 
been  left  with  the  individual  states,  and 
cannot  be  assumed  by  the  national  govern- 
ment.' Ck>oley,  Const.  Lim.  574.  While  it 
is  confessedly  difficult  to  mark  the  precise 
boundaries  of  that  power,  or  to  indicate,  by 
any  general  rule,  the  exact  limitations  which 
the  states  must  observe  in  its  exercise,  the 
existence  of  such  a  power  in  the  states  has 
been  uniformly  recognized  in  this  court. 
Gibbons  v.  Ogden,  0  Wheat  1,  6  L.  ed.  23; 
License  Cases,  5  How.  504,  12  L.  ed.  256; 
Gihnan  v.  Philadelphia,  3  Wall.  713,  18  L. 
ed.  96;  Henderson  y.  New  York  (Henderson 
y.  Wickham)  92  U.  6.  250,  23  L.  ed.  543; 
Hannibal  &  St.  J.  R.  Co.  v.  Husen,  06  U.  S. 
465,  24  L.  ed.  527;  Boston  Beer  Co.  v. 
Massachusetts,  97  U.  S.  25,  24  L.  ed.  989. 
10  It  is  embraced  in  what  Mr.  Chief  Justice 
J  Marshall,  in  Gibbons  r.  Ogden,  calls  that 
•  'immense  mass*of  legislation'  which  can  be 
most  advantageously  exercised  by  the  states, 
and  over  which  the  national  authorities  can- 
not assume  supervision  or  control." 

And  in  Barbier  y.  Connolly,  113  U.  S.  27, 
31,  28  L.  ed.  023,  024,  5  Sup.  Ct.  Rep.  357, 
350,  it  is  said: 

"But  neither  the  amendment — Abroad  and 
comprehensive  as  it  is — ^nor  any  other 
amendment  was  designed  to  interfere  with 
the  power  of  the  state,  sometimes  termed  its 
police  power,  to  prescribe  regulations  to 
promote  the  health,  peace,  morals,  education, 
and  good  order  of  the  people,  and  to  legis- 
late so  as  to  increase  the  industries  of  the 
state,  develop  its  resources,  and  add  to  its 
wealth  and  prosperity." 

Further,  as  the  rule  of  construction, 
Chief  Justice  Marshall,  speaking  for  the 
court  in  the  great  case  of  M'CuUoch  v. 
Maryland,  4  Wheat  316,  406,  4  L.  ed.  670, 
601,  declares: 

"This  government  is  acknowledged  by  all 
to  be  one  of  enumerated  powers.  The  prin- 
ciple that  it  can  exercise  only  the  powers 
granted  to  it  would  seem  too  apparent  to 
have  required  to  be  enforced  by  all  those 
arguments  which  its  enlightened  friends, 
while  it  was  depending  before  the  people, 
found  it  necessary  to  urge.  That  principle 
is  now  universally  admitted.  But  the  ques- 
tion respecting  the  extent  of  the  powers 
actually  granted  is  perpetually  arising,  and 
will  probably  continue  to  arise,  as  long  as 
our  system  shall  exist" 

In  Houston  v.  Moore,  6  Wheat.  1,  48,  5 
L.  ed.  10,  30,  Mr.  Justice  Story  says: 

*<Nor  ought  any  power  to  be  sought,  much 
less  to  be  adjudged,  in  favor  of  the  United 
States,  unless  it  be  clearly  within  the  reach 


of  its  constitutional  charter.  Sitting  here, 
we  are  not  at  liberty  to  add  one  jot  of 
power  to  the  national  government  beyond 
what  the  people  have  granted  by  the  Con- 
stitution." 

Art.  10  of  Amendments;  New  York  y. 
Miln,  11  Pet  102,  133,  0  L.  ed.  648,  660; 
License  Cases,  5  How.  504,  608,  630,  12 
L.  ed.  256,  303,  313;  United  States  v.  De- 
Witt,  0  WaU.  41,  44,  10  L.  ed.  503,  594; 
Patterson  v.  Kentucky,  97  U.  S.  501,  503, 
24  L.  ed.  1116,  1116;  Barbier  v.  Connolly, 
113  U.  S.  27,  31,  28  L.  ed.  023,  024,  6  Sup. 
Ct  Rep.  357;  Re  Rahrer  (Wilkerson  v. 
Rahrer)  140  U.  S.  545,  565,  35  L.  ed.  572, 
574,  11  Sup.  Ct  Rep.  865;  United  States 
V.  E.  C.  Ejiight  Co.  156  U.  S.  1,  11,  30  L. 
ed.  325,  328,  16  Sup.  Ct  Rep.  249;  Cooley, 
Const  Lim.  574.  9 

Doubtless  it  not  infrequently  happens  J 
that  the  same  act*  may  be  referable  to  the  * 
power  of  the  state,  as  well  as  to  that  of 
Congress.  If  there  be  collision  in  such  a 
case,  the  superior  authority  of  Congress 
prevails.  As  said  in  New  York  v.  Miln,  11 
Pet  102,  137,  0  L.  ed.  648,  661: 

"From  this  it  appears  that  whilst  a  state 
is  acting  within  the  legitimate  scope  of  its 
power  as  to  the  end  to  be  attained,  it  may 
use  whatsoever  means,  being  appropriate  to 
that  end,  it  may  think  fit,  although  they 
may  be  the  same,  or  so  nearly  the  same  as 
scarcely  to  be  distinguishable  from  those 
adopted  by  Congress,  acting  under  a  differ- 
ent power,  subject  only,  say  the  court,  to 
this  limitation,  that,  in  the  event  of  col- 
lision, the  law  of  the  state  must  yield  to 
the  law  of  Congress.  The  court  must  be 
understood,  of  course,  as  meaning  that  the 
law  of  Congress  is  passed  upon  a  subject 
within  the  sphere  of  its  power." 

In  Gulf,  C.  &  S.  F.  R.  Co.  v.  Hefley,  168 
U.  S.  98,  104,  30  L.  ed.  010,  012,  15  Sup. 
Ct.  Rep.  802,  804,  the  rule  is  stated  in  these 
words : 

"Generally  it  may  be  said,  in  respect  to 
laws  of  this  character,  that,  though  resting 
upon  the  police  power  of  the  state,  they 
must  yield  whenever  Congress,  in  the  exer- 
cise of  the  powers  granted  to  it,  legislates 
upon  the  precise  subject-matter,  for  that 
power,  like  all  other  reserved  powers  of  the 
states,  is  subordinate  to  those  in  terms  con- 
ferred by  the  Constitution  upon  the  nation. 
'No  urgency  for  its  use  can  authorize  a 
state  to  exercise  it  in  regard  to  a  subject- 
matter  which  has  been  confided  exclusively 
to  the  discretion  of  Congress  by  the  Con- 
stitution.* Henderson  v.  New  York  (Hen- 
derson V.  Wickham)  02  U.  S.  259,  271,  23 
L.  ed.  543,  548.  'Definitions  of  the  poUee 
power  must,  however,  be  taken  subject  to 
the  condition  that  the  state  cannot,  in  its 
exercise,  for  any  purpose  whatever,  encroach 
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tipon  the  powers  of  the  general  govenmienty 
or  rights  granted  or  secured  by  the  su- 
preme law  of  the  land.'  New  Orleans  Gas- 
light Co.  V.  Louisiana  Light  &  H.  P.  ft 
Mfg.  Co.  115  U.  S.  650,  661,  29  L.  ed.  616, 
620,  6  Sup.  Ct  Rep.  262,  258.  'While  it 
may  be  a  police  power  in  the  sense  that  aU 
provisions  for  the  health,  comfort,  and  se- 
curity of  the  citizens  are  police  regulations, 
and  an  exercise  of  the  police  power,  it  has 
been  said  more  than  once  in  this  court  that, 
^  where  such  powers  are  so  exercised  as  to 
^  eome  within  the  domain  of  Federal  author- 
«  ity  as  defined*by  the  Constitution,  the  lat- 
ter must  prevail.'  Morgan's  L.  &  T.  |L  &  S. 
8.  Co.  y.  Board  of  Health,  118  U.  8.  465, 
464,  30  L.  ed.  237,  241,  6  8up.  Ct  Rep. 
1114,  1118." 

See  also  Lottery  Case  (Champion  v. 
Ames)  188  U.  S.  321,  47  L.  ed.  402,  23  Sup. 
€t.  Rep.  321. 

The  question  is,  therefore,  whether  there 
is  any  authority  conferred  upon  Congress 
by  which  this  particular  portion  of  the 
statute  can  be  sustained.  By  §  2  of  article 
2  of  the  Constitution,  power  is  given  to  the 
President,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  to  make  treaties,  but 
there  is  no  suggestion  in  the  record  or  in 
the  briefs  of  a  treaty  with  the  King  of 
Hungary  under  which  this  legislation  can 
be  supported. 

The  general  power  which  exists  in  the 
nation  to  control  the  coming  in  or  removal 
of  aliens  is  relied  upon,  the  government 
stating  in  its  brief  these  two  propositions: 
"The  clause  in  question  should  be  held 
valid  because  it  relates  to  and  materially 
affects  the  conditions  upon  which  an  alien 
female  may  be  permitted  to  remain  in  this 
country,  and  the  grounds  which  warrant  her 
exclusion. 


"The  validity  of  the  provision  in  ques- 
tion should  be  determined  from  its  general 
effect  upon  the  importation  and  exclusion 
of  aliens." 

But  it  is  sufficient  to  say  that  the  act 
charged  has  no  significance  in  either  direc- 
tion. 

As  to  the  suggestion  that  Congress  has 
power  to  punish  one  assisting  in  the  impor- 
tation of  a  prostitute,  it  is  enough  to  say 
that  the  statute  does  not  include  such  a 
charge;  the  indictment  does  not  make  it; 
and  the  testimony  shows,  without  any  con- 
tradiction, that  the  woman  Irene  Bodi  came 
to  this  country  in  November,  1905;  that 
she  remained  in  New  York  until  October, 
1907;  then  came  to  Chicago,  and  went  into 
the  house  of  prostitution  which  the  defend- 
ants purchased  in  November,  1907,  finding 
the  woman  then  in  the  house;  that  she  had 
been  in  the  business  of  a  prostitute  only 
about  ten  or  eleven  months  prior  to  the 


trial  of  the  case  in  October,  1008,  and  that 
the  defendants  did  not  know  her  until  No- 
vember, 1907.     In  view  of  those  facts,  the  gg 
question  of  the  power  of  Congress  to  punish  J 
*those  who  assist  in  the  importation  of  a  * 
prostitute  is  entirely  immaterial. 

The  act  charged  is  only  one  included  in 
the  great  mass  of  personal  dealings  with 
aliens.  It  is  her  own  character  and  con- 
duct which  determine  the  question  of  exclu- 
sion or  removal.  The  acts  of  others  may  be 
evidence  of  her  business  and  character. 
But  it  does  not  follow  that  Congress  has 
the  power  to  punish  those  whose  acts  fur- 
nish evidence  from  which  the  government 
may  determine  the  question  of  her  expul- 
sion. Every  possible  dealing  of  any  citizen 
with  the  alien  may  have  more  or  less  in- 
duced her  coming.  But  can  it  be  within  the 
power  of  Congress  to  control  all  the  dealings 
of  our  citizens  with  resident  aliens?  If  that 
be  possible,  the  door  is  open  to  the  assimip- 
tion  by  the  national  government  of  an  al- 
most unlimited  body  of  legislation.  By.  the 
census  of  1900  the  population  of  the  United 
States  between  the  oceans  was,  in  round 
numbers,  76,000,000.  Of  these,  10,000,000 
were  of  foreign  birth,  and  16,000,000  more 
were  of  foreign  parentage.  Doubtless  some 
have  become  citizens  by  naturalization,  but 
certainly  scattered  through  the  country 
there  are  millions  of  aliens.  If  the  conten- 
tion of  the  government  be  sound,  whatever 
may  have  been  done  in  the  past,  however 
little  this  field  of  legislation  may  have  been 
entered  upon,  the  power  of  Congress  is  broad 
enough  to  take  cognizance  of  all  dealings  of 
citizens  with  aliens.  That  there  is  a  moral 
consideration  in  the  special  facts  of  this 
case,  that  the  act  charged  is  within  the 
scope  of  the  police  power,  is  immaterial, 
for,  as  stated,  there  is  in  the  Constitution 
no  grant  to  Congress  of  the  police  power. 
And  the  legislation  must  stand  or  fall  ac- 
cording to  the  determination  of  the  ques- 
tion of  the  power  of  Congpress  to  control  gen- 
erally dealings  of  citizens  with  aliens.  In 
other  words,  an  immense  body  of  legislation, 
which  heretofore  has  been  recognized  as 
peculiarly  within  the  jurisdiction  of  the 
states,  may  be  taken  by  Congress  away  from 
thpjn.  Although  Congress  has  not  largely 
entered  into  this  field  of  legislation,  it  may 
do  so,  if  it  has  the  power.  Then  we  should 
be  brought  face  to  face  with  such  a  change  ^ 
in  the  internal  conditions  of  this  country  J 
*as  was  never  dreamed  of  by  the  framers  of  • 
the  Constitution.  While  the  acts  of  Con- 
gress are  to  be  liberally  construed  in  order 
to  enable  it  to  carry  into  efi'ect  the  powers 
conferred,  it  is  equally  true  that  prohibi- 
tions and  limitations  upon  those  powers 
shoiild  also  be  fairly  and  reasonably  en- 
forced. Fairbank  v.  United  States,  181  U. 
S.  283,  45  L.  ed.  862,  21  Sup.  Ct.  Rep.  648. 
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To  exaggerate  in  the  one  direction  and  re- 
strict in  the  other  will  tend  to  suhstitute 
one  consolidated  goTemment  for  the  pres- 
ent Federal  system.  We  should  never  for- 
get the  declaration  in  Texas  y.  White,  7 
Wall.  700,  725,  19  L.  ed.  227,  237,  that  "the 
Constitution,  in  all  its  provisions,  looks  to 
an  indestructible  Union,  composed  of  inde- 
structible states." 

The  judgments  are  reversed,  and  the  cases 
remanded  to  the  District  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Illi- 
nois, with  instructions  to  quash  the  in- 
dictment. 

Mr  Justice  Holmes,  dissenting: 
For  the  purpose  of  excluding  those  who 
unlawfully  enter  this  country  Congress  has 
power  to  retain  control  over  aliens  long 
enough  to  make  sure  of  the  facts.  Japanese 
Immigrant  Case  (Yamataya  v.  Fisher)  189 
U.  S.  86,  47  L.  ed.  721,  28  Sup.  Ct.  Rep.  611. 
To  this  end  it  may  make  their  admission 
conditional  for  three  years.  Pearson  v. 
Williams,  202  U.  S.  281,  50  L.  ed.  1029, 
26  Sup.  Ct.  Rep.  608.  If  the  ground  of  ex- 
elusion  is  their  calling,  practice  of  it  with- 
in a  short  time  after  arrival  is  or  may  be 
made  evidence  of  what  it  was  when  they 
came  in.  Such  retrospective  presumptions 
are  not  always  contrary  to  experience  or 
unknown  to  the  law.  Bailey  v.  Alabama, 
211  U.  S.  452,  454,  53  L.  ed.  — ^.29  Sup. 
Ct  Rep.  141.  If  a  woman  were  found  living 
in  a  house  of  prostitution  within  a  week  of 
her  arrival,  no  one,  I  suppose,  would  doubt 
that  it  tended  to  show  that  she  was  in  the 
business  when  she  arrived.  But  how  far 
back  such  an  inference  shall  reach  is  a 
question  of  degree,  like  most  of  the  ques- 
tions of  life.  And,  while  a  period  of  three 
years  seems  to  be  long,  I  am  not  prepared 
to  say,  against  the  judgment  of  Congress, 
that  it  is  too  long. 
The  statute  does  not  state  the  legal 
^  theory  upon  which  it  was  enacted.  If  the 
10  ground  is  that  which  I  have  suggested,  it  is 
•  fair  •to  observe  that  the  presumption  that 
it  creates  is  not  open  to  rebuttal.  I  should 
be  prepared  to  accept  even  that,  however, 
in  view  of  the  difficulty  of  proof  in  such 
cases.  Statutes  of  which  the  justification 
must  be  the  same  are  familiar  in  the  states. 
For  instance,  one  creating  the  offense  of 
being  present  when  gaming  implements  are 
found  (Com.  v.  Smith,  166  Mass.  370,375, 
876,  44  K.  E.  603),  or  punishing  the  sale  of 
intoxicating  liquors  without  regard  to 
knowledge  of  their  intoxicating  quality 
(Com.  V.  Hallett,  103  Mass.  452),  or  throw- 
ing upon  a  seducer  the  risk  of  the  woman 
turning  out  to  be  married  or  under  a  cer- 
tain age  (Com.  v.  Elwell,  2  Met.  190,  35 
Am.  Dec.  308;  R.  v.  Prince,  L.  R.  2  C.  C. 


164).  It  is  true  that,  in  such  instances, 
the  l^slature  has  power  to  change  the  sub- 
stantive law  of  crimes,  and  it  has  been 
thought  that  when  it  is  said  to  create  a  con- 
clusive presumption  as  to  a  really  disputa- 
ble fact,  the  proper  mode  of  stating  what  it 
does,  at  least,  as  a  general  rule,  is  to  say 
that  it  has  changed  tiie  substantive  law.  2 
Wigmore,  Ev.  §§  1868  et  seq.  This  may  be 
admitted  without  denying  that  considera- 
tions of  evidence  are  what  lead  to  the 
change.  And  if  it  should  be  thought  more 
philosophical  to  express  this  law  in  sub- 
stantive terms,  I  think  that  Congress  may- 
require,  as  a  condition  of  the  right  to  re- 
main, good  behavior  for  a  certain  time,  ii> 
matters  deemed  by  it  important  to  the  pub- 
lic welfare,  and  of  a  kind  that  indicates  m 
pre-existing  habit  that  would  have  excluded 
the  party  if  it  had  been  known.  Therefore 
I  am  of  opinion  that  it  is  within  the  power 
of  Congress  to  order  the  deportation  of  a. 
woman  found  practising  prostitution  withift 
three  years. 

If  Congress  can  forbid  the  entry  and  order 
the  subsequent  deportation  of  professional 
prostitutes,  it  can  punish  those  who  co- 
operate in  their  fraudulent  entry.  "If  Con- 
gress has  power  to  exclude  such  laborert> 
...  it  has  the  power  to  punish  any  wh(^ 
assist  in  their  introduction."  That  was  a 
point  decided  in  Lees  v.  United  States,  150 
U.  S.  476,  480,  87  L.  ed.  1150,  1151,  14  Sup. 
Ct.  Rep.  163,  164.  The  same  power  must 
exist  as  to  cooperation  in  an  equally  unlaw-  ^ 
ful  stay.  The  indictment  sets  forth  the  {» 
facts  that  constitute  such  co((peration,*and  • 
need  not  allege  the  conclusion  of  law.  On 
the  principle  of  the  cases  last  cited,  in  or- 
der to  make  its  prohibition  effective,  the 
law  can  throw  the  burden  of  finding  out  the 
fact  and  date  of  a  prostitute's  arrival  from 
another  country  upon  those  who  harbor  her 
for  a  purpose  that  presumably  they  know, 
in  any  event,  to  be  contrary  to  law.  There- 
fore, while  I  have  admitted  that  the  time 
fixed  seems  to  me  to  be  long,  I  can  see  no 
other  constitutional  objection  to  the  act, 
and,  as  I  have  said,  I  think  that  that  one 
ought  not  to  prevail. 

Mr.    Justice    Harlan    and    Mr.    Justice 
Moody  concur  in  this  dissent. 


.  (218  U.  S.  103) 
WILLIAM  HEPNER 

V. 

UNITED  STATES. 
Aliens  (f  58*)— Debt,  Action  of— To  Rb- 

COVSB  PbNALTT— AlJKN  CONT&S.OT  L4- 
BOB. 

1.  The  penalty  incurred  under  the  act  of 
March  8,  1908  (82  Stat,  at  L.  1218,  1214, 
chap.  1012),  §S  4,  6,  for  inducing  an  alien 
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to  migrate  to  the  United  States  for  the 
purpose  of  performing  labor  there,  may  be 
recovered  by  a  civil  action  of  debt  brought 
1>y  the  United  States. 

[BM.  Note.— Per  ether  oiiese,  tee  Allenst  Dee. 
Dlff.  8  S&«] 

AUENB     (S     68*)— IlilfTaSATION— DiBDOTSP 

Vebdict— AonoH   pob   I^ssaltt. 

2.  The  trial  court  may  direct  a  yerdict 
in  favor  of  the  government  plaintiff  in  an 
action  of  debt  to  recover  the  penalty  in- 
curred under  the  act  of  March  3,  1903, 
'§§  4,  5,  for  inducing  an  alien  to  migrate  to 
the  United  States  for  the  purpose  of  per- 
forming labor  there,  where  it  appears,  by 
undisputed  testimony,  that  the  defendant 
has  committed  the  offense  out  of  which  the 
•cause  of  action  arises. 

[Ed.  Note.— For  other  cases,  see  Aliens,  Dee. 
Dig.  t 
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[No.  628.] 


Jkrgued  and  submitted  March  2,  1009.    De- 
cided April  5,  1909. 

ON  A  CERTIFICATE   from  the  United 
States   Circuit   Court  of   Appeals   for 
the  Second  Circuit  presenting  the  question 
whether  the  trial  court  may  direct  a  ver- 
dict in  favor  of  the  government,  plaintiff  in 
•an  action  to  recover  the  penalty  incurred 
for  inducing  a  violation  of  the  alien  con- 
tract labor  law.    Answered  in  the  affirma- 
tive. 
The  facts  are  stated  in  the  opinion. 
Mr.  S.  P.  McConnell  for  Hepner. 
Assistant  to  the  Attorney  General  Ellis 
•^  for  the  United  States. 

-*  •Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

This  action  of  debt  was  brought  by  the 
United  States  to  recover  a  penalty  under 
the  statute  of  Congress  of  March  3d,  1903, 
regulating  the  immigration  of  aliens  into 
this  country.  32  Stat,  at  L.  1213, 1214,  chap. 
1012.  The  case  is  now  before  this  court 
upon  a  question  certified  by  the  judges  of 
the  circuit  court  of  appeals  under  the  au- 
thority of  §  0  of  the  judiciary  act  of  March 
3d.  1801.  26  Stat,  at  L.  828,  chap.  617,  U. 
S.  Comp.  Stat.  1901,  p.  549. 

Sections  4  and  5  of  the  act  of  1903  are  aa 
follows: 

"§  4.  That  it  shall  be  unlawful  for  any 
person,  company,  partnership,  or  corpora- 
tion, in  any  manner  whatsoever,  to  prepay 
the  transportation  or  in  any  way  to  assist 
or  encourage  the  importation  or  migration 
of  any  alien  into  the  United  States,  in  pur- 
suance of  any  offer,  solicitation,  promise, 
or  agreement,  parol  or  special,  expressed  or 
implied,  made  previous  to  the  importation 
of  such  alien  to  perform  labor  or  service 
of  any  kind,  skilled  or  unskilled,  in  the 
United  States. 

"§  5.  That  for  every  violation  of  any  of 


the  provisions  of  section  four  of  this  act  the 
person,  partnership,  company,  or  corporation 
violating  the  same,  by  knowingly  assisting, 
encouraging,  or  soliciting  the  migration  or 
importation  of  any  alien  to  the  United 
States  to  perform  labor  or  service  of  any 
kind  by  reason  of  any  offer,  solicitation, 
promise,  or  agreement,  express  or  implied, 
parol  or  special,  to  or  with  such  alien,  shall 
forfeit  and  pay  for  every  such  offense  the 
sum  of  one  thousand  dollars,  which  may  be 
sued  for  and  recovered  by  the  United  States, 
or  by  any  person  who  shall  first  bring  his  S 
action*  therefor  in  his  own  name  and  for  I* 
his  own  benefit,  including  any  such  alien 
thus  promised  labor  or  service  of  any  kind 
as  aforesaid,  as  debts  of  like  amount  are 
now  recovered  in  the  courts  of  the  United 
States;  and  separate  suits  may  be  brought 
for  each  alien  thus  promised  labor  or  service 
of  any  kind  as  aforesaid.  And  it  shall  be 
the  duty  of  the  district  attorney  of  the 
proper  district  to  prosecute  every  such  suit 
when  brought  by  the  United  States." 

In  the  present  action  there  was  a  judg- 
ment for  the  United  States  against  the  de- 
fendant, Hepner,  for  the  prescribed  penalty 
of  $1,000.  It  is  certified  by  the  judges  of 
the  circuit  court  of  appeals,  to  whidi  the 
case  was  taken  upon  writ  of  error,  that  the 
testimony  showed  that  an  alien  was  induced 
by  an  offer,  solicitation,  or  promise  of  the 
defendant,  to  migrate  to  the  United  States 
for  the  purpose  of  performing  labor  here. 

The  question  propounded  to  this  court  by 
the  judges  of  the  circuit  court  of  appeals  is: 
"When  it  appears  by  tmdUputed  testimony 
that  a  defendant  has  committed  an  offense 
against  §§  4  and  5  of  the  act  of  March  3, 
1903,  may  the  trial  judge  direct  a  verdict 
in  favor  of  the  government,  plaintiff,  which 
has  sued  for  the  $1,000  forfeited  by  such 
offense  under  said  §  6t" 

Is  this  to  be  deemed  as,  in  all  substantial 
respects,  a  civil  suit,  as  distinguished  from 
a  strictly  criminal  case  or  criminal  prose- 
cution? This  must  be  first  determined  be- 
fore answering  the  specific  question  pro- 
pounded by  the  judges  below.  It  is  well  to 
look  at  some  of  the  adjudications  in  suits 
for  statutory  penalties. 

In  Stockwell  v.  United  States,  13  Wall. 
531,  542,  543,  20  L.  ed.  491,  493,  which  was 
an  action  of  debt,  brought  by  the  United 
States  to  recover  forfeitures  and  penalties 
incurred  under  the  act  of  Congress  of  March 
3d,  1823  (3  Stat,  at  L.  781,  chap.  68,  U.  S. 
Comp.  Stat.  1901,  I    3099),  relating  to  the 
entry    of   merchandise    imported   into    the 
United  States  from  any  adjacent  territory, 
the  question  arose  whether  a  civil  action  • 
could   be   maintained  by   the   government.  S 
That  act  provided,  among*other  things,  that* 
anyone    receiving,    concealing,    or    baying 


*For  other  oe«es  see  same  topic  A  §  mumbu  In  Dee.  A  Am.  Diss.  1907  to  date,  A  Rep'r  Indexw 


476 


29  SUPREME  COURT  REPORTER. 


Oct.  TebiCt 


goods,  wares,  or  merchandise,  knowing  them 
to  Lave  been  illegally  imported  and  liable 
to  seizure,  "shall,  on  conYiction  thereof,  for- 
feit and  pay  a  sum  double  the  amount  or 
value  of  the  goods,  wares,  or  merchandise 
so  received,  concealed,  or  purchased."  The 
defendant  in  that  case  insisted  that  the 
government  could  not  proceed  by  a  civil 
suit  to  recover  the  penalty  specified  in  the 
statute — based,  as  that  penalty  was,  on  an 
offense  against  law — except  by  indictment 
or  information.  The  court  rejected  that 
view,  and,  speaking  by  Mr.  Justice  Strong, 
said:  "No  authority  has  been  adduced  in 
support  of  this  position,  and  it  is  believed 
that  none  exists.  It  cannot  be  that  wheth- 
er an  action  of  debt  is  maintainable  or  not 
depends  upon  the  question  who  is  the  plain- 
tiff. Debt  lies  whenever  a  sum  certain  is 
due  to  the  plaintiff,  or  a  sum  which  can 
readily  be  reduced  to  a  certainty, — a  sum 
requiring  no  future  valuation  to  settle  its 
amount.  It  is  not  necessarily  founded  upon 
contract.  It  is  immaterial  in  what  manner 
the  obligation  was  incurred,  or  by  what  it 
is  evidenced,  if  the  sum  owing  is  capable  of 
being  definitely  ascertained.  The  act  of  1823 
fixes  the  amount  of  the  liability  at  double 
the  value  of  the  goods  received,  concealed, 
or  purchased,  and  the  only  party  injured  by 
the  illegal  acts  which  subject  the  perpetra- 
tors to  the  liability  is  the  United  States. 
It  would  seem,  therefore,  that  whether  the 
liability  incurred  is  to  be  regarded  as  a 
penalty,  or  as  liquidated  damages  for  an 
injury  done  to  the  United  States,  it  is  a 
debt,  and,  as  such,  it  must  be  recoverable 
in  a  civil  action.  But  all  doubts  respecting 
the  matter  are  set  at  rest  by  the  4th  sec- 
tion of  the  act,  which  enacted  that  all 
penalties  and  forfeitures  incurred  by  force 
thereof  shall  be  sued  for,  recovered,  distrib- 
uted, and  accounted  for  in  the  manner  pre- 
scribed by  the  act  of  Iklarch  2d,  1799,  enti- 
tled, *An  Act  to  Regulate  the  Ck}llection  of 
Duties  on  Imports  and  Tonnage.'  By  re- 
ferring to  the  89th  section  of  that  act  [1 
Stat,  at  L.  627,  695,  chap.  22],  it  will  be  seen 
that  it  directs  all  penalties  accruing  by  any 
I,  breach  of  the  act  to  be  sued  for  and  re- 
o  covered,  with  costs  of  suit,  in  the  name  of 
•  the  United  States*of  America,  in  any  court 
competent  to  try  the  same;  and  the  col- 
lector  within  whose  district  a  forfeiture 
shall  have  been  incurred  is  enjoined  to 
cause  suits  for  the  same  to  be  commenced 
without  delay.  This  manifestly  contem- 
plates civil  actions,  as  does  the  proviso 
to  the  same  section,  which  declares  that  no 
action  or  prosecution  shall  be  maintained  in 
any  case  under  the  act,  unless  the  same 
shall  have  been  commenced  within  three 
years  after  the  penalty  or  forfeiture  was  in- 
curred, accordingly,  it  has  frequently  been 


ruled  that  debt  will  lie,  at  the  suit  of  the 
United  States,  to  recover  the  penalties  and 
forfeitures  imposed  by  statutes.  It  is  true 
that  the  statute  of  1823  imposes  the  forfei- 
ture and  liability  to  pay  double  the  value 
of  the  goods  received,  concealed,  or  pur- 
chased, with  knowledge  that  they  had  been 
illegally  imported,  *on  conviction  thereof.' 
It  may  be,  therefore,  that  an  indictment 
or  information  might  be  sustained.  But 
the  question  now  is  whether  a  civil  action 
can  be  brought;  and,  in  view  of  the  provi- 
sion that  all  penalties  and  forfeitures  in- 
curred by  force  of  the  act  shall  *be  sued  for 
and  recovered,'  as  prescribed  by  the  act  of 
1790,  we  are  of  opinion  that  debt  is  main- 
tainable. The  expression,  'sued  for  and  re- 
covered,' is  primarily  applicable  to  civil  ac- 
tions, and  not  to  those  of  a  criminal  na- 
ture." 

In  Jacobs  v.  United  States,  1  Brock,  520, 
525,  Fed.  Gas.  No.  7,157,  the  question  arose 
whether  the  United  States  could  maintain 
an  action  of  debt  to  recover  the  specific  sum 
which  an  act  of  Congress  (1  Stat,  at  L.  76, 
chap.  20)  providing  for  additional  revenue 
declared  should  be  forfeited  and  paid  by 
any  person  guilty  of  the  offense  of  forcibly 
rescuing  or  causing  to  be  arrested,  any  spir- 
its, etc.,  after  the  same  had  been  seized  by 
the  collector.  Chief  Justice  Marshall  held 
that  an  action  of  that  kind  was  a  "civil 
cause"  within  the  meaning  of  the  9th  sec- 
tion of  the  judiciary  act  of  1780,  defining 
the  jurisdiction  of  the  district  courts  of  the 
United  States.  In  Stearns  v.  United  States, 
2  Paine,  300,  Fed.  Cas.  No.  13,341,  Mr.  Jus- 
tice Thompson,  in  the  circuit  court  of  the 
United  States  for  the  district  of  Vermont,  o 
held  that^actions  for  penalties  were  dvii  ? 
actions,  both  in  form  and  in  substance, — 
citing  3  Bl.  Com.  158,  and  Atcheson  v.  Ev- 
eritt,  1  Cowp.  382,  391.  In  the  latter  case, 
which  was  an  action  of  debt,  based  upon  an 
English  statute,  Lord  Mansfield  said  that  a 
penal  action  'is  as  much  a  civil  action  as 
an  action  for  money  had  and  received."  A 
similar  ruling  was  made  by  Mr.  Justice  Ire- 
dell in  United  States  v.  Mundell,  1  Hughes, 
415,  423,  6  Call  (Va.)  245,  253,  Fed.  Cas. 
No.  15,834,  which  was  an  action  of  debt  by 
the  United  States  to  recover  a  penalty  pre- 
scribed by  an  act  of  Congress.  The  court 
said:  "It  is  scarcely  necessary  to  stop  here 
to  observe  that  the  proceeding  in  question 
was  not  a  proceeding  in  a  criminal  case 
within  the  meaning  of  the  provisions  of 
Congress,  but  was  in  truth  a  civil  suit, 
though  for  an  act  of  disobedience  for  which 
a  criminal  prosecution  might  possibly  have 
been  commenced  if  the  act  of  Congress  does 
not  expressly  or  impliedly  exclude  it,— « 
point  not  now  material  to  consider,  because 
the   civil  suit  has,  in  this  instance,  been 
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in  fact  adopted.  A  criminal  proceeding,  un- 
questionably, can  only  be  by  indictment  or 
information.  The  proceeding  in  question 
was  neither."  Similar  views  aa  to  the  civil 
nature  of  actions  for  penalties  were  ex- 
pressed in  United  States  y.  Younger,  02  Fed. 
672;  United  States  v.  Baltimore  &  0.  S.  W. 
R.  Co.  86  C.  C.  A.  228,  169  Fed.  83,  38;  Haw- 
lowetz  y.  Kass,  23  Blatchf.  395,  25  Fed.  765. 
See  also  Chaffee  v.  United  States,  18  Wall. 
516,538,21  L.  ed.  908,  911;  Wilson  v.  Ras- 
tall,  4  T.  R.  753;  Roberge  v.  Bumham,  124 
Mass.  277,  279;  People  y.  Briggs,  114  N.  Y. 
56,  64,  65,  20  N.  £.  820;  Mitchell  y.  State, 
12  Neb.  538,  540,  11  N.  W.  848;  Webster  v. 
People,  14  111.  365,  367;  Hitchcock  y.  Mun- 
ger,  15  N.  H.  97,  103,  104;  State  y.  Brown, 
16  Conn.  54,  59. 

It  must  be  taken  as  settled  law  that  a 
certain  sum,  or  a  sum  which  can  readily  be 
reduced  to  a  certainty,  prescribed  in  a  stat- 
ute as  a  penalty  for  the  violation  of  law, 
may  be  recovered  by  civil  action,  even  if  it 
may  also  be  recovered  in  a  proceeding  which 
is  technically  criminal.  Of  course,  if  the 
statute  by  which  the  penalty  was  imposed 
contemplated  recovery  only  by  a  criminal 
proceeding,  a  civil  remedy  could  not  be 
adopted.  United  States  v.  Claflin,  97  U.  S. 
o  646,  24  L.  ed.  1082.  But  there  can  be  no 
•  doubt  that  the  words  of  the  statute  on 
which  the  present  suit  is  based  are  broad 
enough  to  embrace,  and  were  intended  to 
embrace,  a  civil  action  to  recover  the  pre- 
scribed penalty.  It  provides  that  the  pen- 
alty of  $1,000  may  be  "sued  for"  and  re- 
covered by  the  United  States  or  by  any 
"person"  who  shall  first  bring  his  "action" 
therefor  "in  his  own  name  and  for  his  own 
benefit,"  "as  debts  of  like  amount  are  now 
recovered  in  the  courts  of  the  United 
States;"  and  "separate  suits"  may  be 
brought  for  each  alien  thus  promised  labor 
or  service  of  any  kind.  The  district  attor- 
ney is  required  to  prosecute  every  such 
"suit"  when  brought  by  the  United  States. 
These  references  in  the  statute  to  the  pro- 
ceeding for  recovering  the  penalty  plainly 
indicate  that  a  civil  action  is  an  appropriate 
mode  of  proceeding. 

A  case  to  which  attention  is  called  by 
both  sides  is  United  States  v.  Zucker,  161 
U.  S.  476,  481,  40  L.  ed.  777,  779,  16  Sup. 
Ct.  Rep.  641,  643.  What  was  that  case?  It 
makes,  we  think,  for  the  government  rather 
than  the  defendant;  for  that  was  a  civil 
action  to  recover  from  the  defendants  a  ccr* 
tain  siun  as  the  value  of  merchandise  orig- 
inally belonging  to  them  and  alleged  to  have 
been  forfeited  to  the  United  States  under 
the  customs  administrative  act  of  June  10th, 
1890,  chap.  407.  26  Stat,  at  L.  131,  135,  U. 
S.  Comp.  Stat.  1901,  pp.  1886,  1895.  That 
met  provided  in  reference  to   merchandise 


entered  by  means  of  fraudulent  or  false  in- 
voices, etc,  that  "such  merchandise,  or  the 
value  thereof,  to  be  recovered  from  the  per* 
son  making  the  entry,  shall  be  forfeited* 
.  .  .  and  such  person  shall,  upon  convic- 
tion, be  fined  for  each  offense  a  sum  not 
exceeding  five  thousand  dollars,  or  be  im- 
prisoned for  a  time  not  exceeding  two  years, 
or  both,  in  the  discretion  of  the  court."  §  9. 
At  the  trial,  the  government  offered  in  evi- 
dence, against  the  defendants,  a  deposition 
taken  in  Paris,  properly  authenticated.  It 
was  not  objected,  in  that  case,  that  a  civil 
action  could  not  be  brought  by  the  govern- 
ment to  recover  the  penalty  prescribed.  The 
question  considered  was  whether  a  deposi- 
tion of  an  absent  witness  could  be  used 
against  the  objection  of  the  defendants,  who 
insisted  that  the  action,  although  civil  in  ^ 
form,  was,  in  substance,  a  criminal  case,  ^ 
and  that  they  •were,  for  that  reason,  enti-  • 
tied,  under  the  6th  Amendment  of  the  Con- 
stitution, to  be  confronted,  in  court,  with 
the  witnesses  against  them.  The  objection 
was  sustained  by  the  trial  court,  but  this 
court,  upon  writ  of  error  sued  out  by  the 
United  States,  held  that  that  Amendment 
related  to  a  prosecution  of  an  accused  that 
was  technically  criminal  in  its  nature.  The 
court  said:  "The  words  in  the  6th  Amend- 
ment, 'to  be  informed  of  the  nature  and 
cause  of  the  accusation,'  obviously  refer  to 
a  person  accused  of  crime,  whether  a  felony 
or  misdemeanor,  for  which  he  is  prosecuted 
by  indictment  or  presentment,  or  in  some 
other  authorized  mode  which  may  involve 
his  personal  security.  So  the  clause  de- 
claring that  the  accused,  in  a  criminal  pros- 
ecution, is  entitled  'to  be  confronted  with 
the  witnesses  against  him,' has  no  reference 
to  any  proceeding  (although  the  evidence 
therein  may  disclose,  of  necessity,  the  com* 
mission  of  a  public  offense)  which  is  not 
directly  against  a  person  who  is  accused, 
and  upon  whom  a  fine  or  imprisonment,  or 
both,  may  be  imposed.  A  witness  who 
proves  facts  entitling  the  plaintiff  in  a  pro- 
ceeding in  a  court  of  the  United  States,  even 
if  the  plaintiff  be  the  government,  to  a 
judgment  for  money  only,  and  not  to  a 
judgment  which  directly  involves  the  per- 
sonal safety  of  the  defendant,  is  not,  within 
the  meaning  of  the  6th  Amendment,  a  wit- 
ness against  an  'accused'  in  a  criminal 
prosecution;  and  his  evidence  may  be 
brought  before  the  jury  in  the  form  of  a 
deposition,  taken  as  prescribed  by  the  stat- 
utes regulating  the  mode  in  which  deposi- 
tions to  be  used  in  the  courts  of  the  United 
States  may  be  taken.  The  defends nt,  in 
such  a  case,  is  no  more  entitled  to  be  con- 
fronted at  the  trial  with  the  witnesses  of 
the  plaintiff  than  he  would  be  in  a  case 
where  the  evidence  related  to  a  claim  for 
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money  that  oould  be  establiahed  without 
disclosing  any  facts  tending  to  show  the 
eommission  of  crime."  Again:  "An  action 
in  which  a  judgment  for  money  only  is 
sought,  even  if  in  some  aspects  it  is  one 
of  a  penal  nature,  may  be  brought  wher- 
ever the  defendant  is  found  and  is  served 
with  process,  unless  some  statute  requires 

^  it  to  be  brought  in  a  particular  Jurisdic- 

3  tlon," 

•  *  Two  things,  then,  appear  from  the  Zucker 
Qase:  1.  That  it  recognized  an  action  to 
recover  a  penalty  to  be  a  dvil  action,  and 
a  proper  mode  of  procedure.  2.  That  in 
•nch  an  action  the  defendant  was  not  en- 
titled, by  virtue  of  the  Constitution,  to  be 
confronted  in  court  with  the  witnesses 
against  him.  No  such  question  as  the  last 
one  arises  in  this  case.  But  the  decision 
in  the  Zucker  Case  is  important  in  that  it 
recognizes  the  right  of  the  government,  by 
a  civil  action  of  debt,  to  recover  a  statutory 
penalty,  although  such  penalty  arises  from 
the  commission  of  a  public  offense.  It  is 
important  also  in  that  it  decides  that  an 
action  of  that  kind  is  not  of  such  a  criminal 
nature  as  to  preclude  the  government  from 
establishing,  according  to  the  practice  in 
strictly  dvil  cases,  its  right  to  a  judgment 
by  depositions  taken  in  the  usual  form, 
without  confronting  the  defendant  with  the 
witnesses  against  him. 

The  defendant  insists  that  the  case  of 
Lees  V.  United  States,  150  U.  S.  476,  480, 
37  L.  ed.  1160,  1161,  14  Sup.  a.  Rep.  163, 
is  an  authority  in  his  favor.  This  view 
cannot  be  sustained.  That  case  was  a  civil 
action  to  recover  a  penalty  for  importing  an 
alien  into  the  United  States  to  perform  la- 
bor, in  violation  of  the  act  of  February  26th, 
1885.  23  Stat,  at  L.  332,  chap.  164,  U.  S. 
Comp.  Stat.  1901,  p.  1290.  In  that  case  the 
trial  court  compelled  one  of  the  defendants 
to  testify  for  the  United  States  and  furnish 
evidence  against  himself.  This  court  held 
that  that  oould  not  be  done;  saying  that 
^this,  though  an  action  dvil  in  form,  is 
unquestionably  criminal  in  its  nature,  and 
in  such  a  case  a  defendant  cannot  be  com- 
pelled to  be  a  witness  against  himself," — 
meaning  thereby  only  that  the  action  was 
of  such  a  criminal  nature  as  to  prevent 
the  use  of  depositions.  Among  the  author- 
ities cited  in  the  Lees  Case  was  Boyd  v. 
United  SUtes,  116  U.  S.  616,  634,  39  L.  ed. 
746,  752,  6  Sup.  Ct.  Rep.  624.  In  the  latter 
case  it  was  adjudged  that  penalties  and 
forfeitures  incurred  by  the  commission  of 
offenses  against  the  law  are  of  such  a 
quasi -criminal  nature  that  they  come  with- 
in the  reason  of  criminal  proceedings  for  the 
purposes  of  the  4th  Amendment  of  the  Con- 
fltitution  and  of  that  part  of  the  5th 
Amendment  dedaring  that  no  person  shall 


be  compelled  in  any  criminal  case  to  be  a 
witness  against  himself.  y 

*So  that  the  Lees  and  Boyd  Oases  do  not  < 
modify  or  disturb  but  recognize  the  general 
rule  that  penalties  may  be  recovered  by 
civil  actions,  although  such  actions  may  be 
so  far  criminal  in  their  nature  that  the  de- 
fendant cannot  be  compelled  to  testify 
against  himself  in  such  actions  in  respect  to 
any  matters  involving,  or  that  may  involve, 
his  being  guilty  of  a  criminal  offense. 
Those  cases  do  not  negative  the  proposition 
that  the  court  may  direct  a  verdict  for  the 
plaintiff  in  a  dvil  action  to  recover  statu- 
tory penalties  of  forfdtures,  if  the  evi- 
dence is  ''undisputed"  that  the  defendant, 
by  his  acts,  incurred  the  penalty  for  the  of- 
fense out  of  which  the  dvil  cause  of  action 
arises.  That  proposition  has  the  support 
both  of  reason  and  authority.  Certainly, 
if  the  evidence  in  this  case,  beyond  all 
dispute,  showed  that  the  plaintiff  was  not 
entitled  to  judgment,  then  the  duty  of  the 
court  would  have  been  to  direct  a  verdict 
for  the  defendant.  The  general  rule  on  that 
point  is  thus  stated  in  Pleasants  v.  Fant, 
22  Wall.  116,  122,  22  L.  ed.  780,  783:  "In 
the  discharge  of  this  duty  it  is  the  province 
of  the  court,  dther  before  or  after  the  ver- 
dict, to  decide  whether  the  plaintiff  has 
given  evidence  suffident  to  support  or  Jus- 
tify a  verdict  in  his  favor.  Not  whether,  on 
all  the  evidence,  the  preponderating  weight 
is  in  his  favor,  that  is  the  business  of  the 
jury;  but,  conceding  to  all  the  evidence  of- 
fered the  greatest  probative  force  which, 
according  to  the  law  of  evidence,  it  is  fairly 
entitled  to,  is  it  suffident  to  justify  a  ver- 
dict t  If  it  does  not,  then  it  is  the  duty  of 
the  court  after  a  verdict  to  set  it  aside  and 
grant  a  new  trial.  Must  the  court  go 
through  the  idle  ceremony  in  such  a  case  of 
submitting  to  the  jury  the  testimony  on 
which  plaintiff  relies,  when  it  is  dear  to 
the  judicial  mind  that,  if  the  jury  should 
find  a  verdict  in  favor  of  plaintiff,  that  ver- 
dict would  be  set  aside  and  a  new  trial 
had?  Such  a  proposition  is  absurd,  and 
accordingly  we  hold  the  true  prindple  to  be, 
that  if  the  court  is  satisfied  that,  conceding 
all  the  inferences  which  the  jury  could  jus- 
tifiably draw  from  the  testimony,  the  evi- 
dence is  insuffident  to  warrant  a  verdict  for 
the  plaintiff,  the  court  should  say  so  to  the 
jury.''  This  rule  has  been  often  approved  , 
by  this  court,  and  is  steadily  enforced  in  the  i 
courts  of  the  United  States.  *The  same  role  1 
must  obtain  as  to  the  duty  of  the  court 
when  the  undisputed  testimony  shows  that 
the  defense  is  without  any  foundation  upon 
which  to  rest,  and  that  the  plaintiff  is  in- 
disputably entitled,  upon  the  facts  and  as 
matter  of  law,  to  a  judgment.  In  Herbert 
V.  Butler,  97  U.  S.  319,  320,  24  L.  ed.  968, 
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tUB  court,  referring  to  Sdiuylkill  A  D. 
ImproY.  ft  R.  Co.  y.  Munaon,  14  Wall.  442, 
20  L.  ed.  867,  and  Pleasants  y.  Fant,  aboye 
dted,  and  speaking  by  Mr.  Justice  Bradley, 
said,  "that  although  there  may  be  some  eyi- 
denee  in  fayor  of  a  party,  yet,  if  it  is  in- 
sufficient to  sustain  a  yerdict,  so  that  one 
based  thereon  would  be  set  aside,  the  court 
is  not  bound  to  submit  the  case  to  the  jury, 
but  may  direct  them  what  yerdict  to  ren- 
der." In  Bowditch  y.  Boston,  101  U.  S.  16, 
18,  25  L.  ed.  980,  981,  the  court  said:  *lt 
is  now  a  settled  rule  in  the  courts  of  the 
United  btates  that  wheneyer,  in  the  trial  of 
a  civil  case,  it  is  clear  that  the  state  of  the 
evidence  is  such  as  not  to  warrant  a  yerdict 
for  a  party,  and  that,  if  such  a  verdict  were 
rendered,  the  other  party  would  be  entitled 
to  a  new  trial,  it  is  the  right  and  duty  of 
the  judge  to  direct  the  jury  to  find  accord- 
ing to  the  yiews  of  the  court.  Such  is  the 
constant  practice,  and  it  is  a  conyenient  one. 
It  saves  time  and  expense.  It  gives  scien- 
tific certainty  to  the  law  in  its  application 
to  the  facts,  and  promotes  the  ends  of  jus- 
tice." In  Anderson  County  y.  Beal,  113  U. 
S.  227,  241,  28  L.  ed.  966,  971,  5  Sup.  Ct.  Rep. 
433,  the  court,  referring  to  Herbert  y.  But- 
ler, above  cited,  and  other  cases,  said:  "It 
is  true  that,  in  the  aboye  cases,  the  yerdict 
was  directed  for  the  defendant.  But  where 
the  question,  after  all  the  eyidenoe  is  in,  is 
one  entirely  of  law,  a  yerdict  may,  at  the 
trial,  be  directed  for  the  plaintiff;  and 
where  the  bill  of  exceptions,  as  here,  sets 
forth  all  the  evidence  in  the  case,  this  court, 
if  concurring  with  the  court  below  in  its 
yiews  on  the  questions  of  law  presented  by 
the  bill  of  exceptions  and  the  record,  will 
affirm  the  judgment." 

True,  the  cases  just  cited  were  purely 
civil  in  their  nature,  and  there  is  in  the 
present  case  no  bill  of  exceptions,  disclosing 
the  eyidence  adduced  at  the  trial,  but  we 
^  haye  something  here  more  specific, — a  certi- 
H  fled  question  which,  in  effect,  requires  the 
•  court  to  assume,  as  the  basis  of  any  answer 
to  the  question,  that  according  to  the  un- 
disputed testimony,  the  government  proved 
the  alleged  yiolation  of  law.  In  such  a  case 
there  are  no  facts  for  the  jury  to  consider. 
Whether,  under  the  undisputed  testimony, 
the  plaintiff  was  entitled  to  judgment,  was 
manifestly  only  a  question  of  law,  in  re- 
spect of  which  it  was  the  duty  of  the  jury 
to  follow  the  direction  of  the  court.  Even 
in  technical  criminal  cases  it  is  the  duty  uf 
the  jury  to  accept  the  law  as  declared  by 
the  court.  Sparf  y.  United  States,  156  U. 
&  51,  101,  89  L.  ed.  343,  361,  16  Sup.  a. 
Rep.  273,  and  cases  there  cited.  If,  in  a 
civil  action  to  recoyer  a  penalty,  the  defend- 
ant is  entitled,  the  eyidence  being  undispu- 


ted, to  haye  a  peremptory  iastruetion  in  his 
behalf,  it  is  difficult  to  perceiye  why  the 
goyemment  is  not  entitled  to  a  peremptory 
instruction  in  its  fayor,  where  the  imdis- 
puted  testimony  left  no  facts  for  the  jury 
to  consider,  but  established,  beyond  all  ques- 
tion and  as  matter  of  law,  its  right  to  judg- 
ment for  the  prescribed  penalty.  In  Four 
Packages  y.  United  States  (Seitz  y.  United 
States)  97  U.  S.  404,  412,  24  L.  ed.  1031, 
1032,  which  was  a  proceeding  for  the  for- 
feiture of  goods  because  of  their  having 
been  taken  from  the  steamer  bringing  them 
into  the  country,  without  a  permit  from 
the  collector,  the  jury  was  directed  to  find  a 
yerdict  for  the  government.  1  Stat,  at  L. 
665,  chap.  22;  Gen.  Reg.  (1857)  145.  That 
ruling  being  assigned  for  error,  this  court 
said:  "Taken  as  a  whole,  the  eyidence 
fully  proved  that  the  packages  were  un- 
laden and  deliyered  without  the  permit  re- 
quired by  the  act  of  Congress;  and  inas- 
much as  there  was  no  opposing  testimony, 
the  direction  of  the  court  to  the  jury  to  re- 
turn a  yerdict  for  the  plaintiffs  was  entire- 
ly correct," — citing  Schuylkill  &  D.  Improy. 
&  R.  Co.  y.  Munson,  supra;  Ryder  y.  Womb- 
well,  L.  R.  4  Exch.  39;  Giblin  y.  McMuUen, 
L.  R.  2  P.  C.  335.  In  United  States  y. 
Thompson,  41  Fed.  28,  which  was  an  action 
to  recoyer  a  penalty  of  $1,000  under  the 
contract  labor  law,  the  court  directed  a 
verdict,  saying:  *^here  certainly  is  no  ques- 
tion here  for  the  jury,  as  there  is  no  con- 
flict of  testimony.  ...  I  shall  therefore 
direct  a  yerdict  for  the  goyemment  for  the 
full  amount,--$l,000."  See  also  Hines  y.  ^ 
DarUng,  99  Mich.  47,  67  N.  W.  1081.  ;J 

*The  objection  made  in  behalf  of  the  de-  • 
fendant,  that  an  affirmative  answer  to  the 
question  certified  could  be  used  so  as  to 
destroy  the  constitutional  right  of  trial  by 
jury,  is  without  merit  and  need  not  be  dis- 
cussed. The  defendant  was,  of  course,  enti- 
tled to  haye  a  jury  summoned  in  this  case, 
but  that  right  was  subject  to  the  condition, 
fundamental  in  the  conduct  of  ciyil  actions, 
that  the  court  may  withdraw  a  case  from 
the  jury  and  direct  a  yerdict  according  to 
the  law  if  the  eyidence  is  uncontradicted 
and   raises   only   a  question  of  law. 

Restricting  our  decision  to  ciyil  cases  in 
which  the  testimony  is  undisputed,  and 
without  qualifying  former  decisions  re- 
quiring the  court  to  send  a  case  to  the  jury, 
under  proper  instructions  as  to  the  law, 
where  the  eyidence  is  conflicting  on  any  es- 
sential point,  we  answer  the  question  hero 
certified  in  the  affirmative.  Let  this  answer 
be  certified  to  the  court  below. 

Mr.  Justice  Brewer  dis8entl» 
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Criminal  Law  (§  1134*)  —  Appeal  —  Bt 
Government— Scope  op  Review. 

1.  The  various  grounds  of  demurrer  to 
tbe  indictment  cannot  be  considered  on  a 
writ  of  error  sued  out  by  the  government 
in  a  criminal  case,  under  the  ac£  of  March 
2,  1007  (34  Stat,  at  L.  1246,  chap.  2564, 
U.  S.  Comp.  Stat.  Supp.  1907,  p.  209), 
to  review  a  judgment  "sustaining  a 
special  plea  in  bar  when  the  defendant  has 
not  been  put  in  jeopardy,"  but  the  court  has 
jurisdiction  to  review  only  the  ruling  of 
the  court  below  on  the  suffic!  ncy  of  such 
plea. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  S  1134.*J 

Chimin AL  Law  (f  201*)— Formes  Jeopar- 
dy—Conspiracy—Effect  OP  Acquittal 
IN  State  Court. 

2.  An  acquittal  of  murder  after  a  regu- 
lar trial  in  a  state  court  having  full  juris- 
diction in  the  premises  is  a  bar  to  so  much 
of  an  indictment  for  conspiring  criminally 
in  violation  of  Revii^f'd  Statutes,  §S  5508^ 
6609,  U.  S.  Comp.  Stat  1901,  p.  3712,  as 
seeks,  by  charging  defendants  with  the  com- 
mission of  such  murder,  to  enforce  the  pro- 
vision of  §  5509,  that  if,  in  carrying  out 
such  conspiracy,  an  offense  against  the 
state  has  been  committed,  the  punishment 
provided  for  by  the  state  for  such  offense 
shall  be  imposed. 

[Ud.  Note.— For  otber  cases,  see  Criminal  Law, 
Cent  Dig.  8S  404-406;    Dec.  Dig.  8  201.*] 
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IN  ERROR  to  the  Distriee  Court  of  the 
United  States  for  the  District  of  Colo- 
rado to  review  a  judgment  sustaining 
special  pleas  of  former  acquittal  in  bar  of 
parts  of  an  indictment  for  conspiracy.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 
Assistant  Attorney  General  Fowler  for 
plaintiflp  in  error. 

Messrs.   John   M.   Waldron,   Reese  Mc- 
Closkey,  and  N.  W.  Dizon  for  defendants  in 
ao  error. 

•     •Mr.  Justice  Harlan  delivered  the  opin- 
ion of  the  court: 

This  is  a  criminal  prosecution  under 
§§  5508  and  5509 -of  the  Revised  Statutes 
(U.  S.  Comp.  Stat.  1901,  p.  3712).  The 
substantial  provisions  of  each  of  those  sec- 
tions were  reproduced  from  the  act  of  May 
81st,  1870,  chap.  114,  16  Stat,  at  L.  140, 
passed  for  the  purpose  of  enforcing  the  right 
of  citizens  to  vote  in  the  several  states,  and 
for  other  purposes. 

Those  sections  are  as  follows:  "§  5508. 
If  two  or  more  persons  conspire  to  injure. 


oppress,  threaten,  or  intimidate  any  citizen 
in  the  free  exercise  or  enjoyment  of  any 
right  or  privilege  secured  to  him  by  the 
Constitution  or  laws  of  the  United  States, 
or  because  of  his  having  so  exercised  the 
same;  or  if  two  or  more  persons  go  in  dis- 
guise on  the  highway  or  on  the  premises  of 
another,  with  intent  to  prevent  or  hinder 
his  free  exercise  or  enjoyment  of  any  right 
or  privilege  so  secured,  they  shall  be  fined  ^ 
not  more  than  five  thousand  dollars  and  h 
imprisoned  not  •more  than  ten  years,  and  • 
shall,  moreover,  be  thereafter  ineligible  to 
any  office  or  place  of  honor,  profit,  or  trust 
created  by  the  Constitution  or  laws  of  the 
United  States.  §  6509.  If,  in  the  act  of 
violating  any  provision  in  either  of  the  two 
preceding  sections,  any  other  felony  or  mis- 
demeanor be  committed,  the  offender  shall  be 
punished  for  the  same  with  such  punish- 
ment as  is  attached  to  such  felony  or  mis- 
demeanor by  the  laws  of  the  state  in  which 
the  offense  is  committed."  Section  6507 
prescribes  a  different  offense  from  that  speci- 
fied in  §  5508,  has  no  bearing  on  the  pres- 
ent case,  and  need  not  therefore  be  given 
here. 

The  first  count  of  the  indictment — stating 
it  generally— charged  the  defendants  with 
an  unlawful,  malicious,  and  felonious  con- 
spiracy to  injure,  oppress,  threaten,  and  in- 
timidate certain  named  persons,  citizens  of 
the  United  States,  in  the  free  exercise  and 
enjoyment  of  a  right  and  privilege  secured 
to  them  and  to  each  of  them  by  the  Consti- 
tution and  laws  of  the  United  States,  in 
this, — that  the  said  conspirators  injured, 
oppressed,  threatened,  and  intimidated  those 
citizens,  in  the  free  exercise  and  enjoyment 
of  their  right  and  privilege  as  special  agents 
and  employees  of  the  Department  of  Justice, 
and  as  citizens  and  agents  of  the  United 
States,  to  investigate,  discover,  inform  of, 
and  report  to  the  proper  officer  all  viola- 
tions of  the  laws  of  the  United  States  and 
the  evidence  relating  thereto,  in  the  matter 
of  the  fraudulent  and  unlawful  entry  of  coal 
and  other  public  lands  of  the  United  States 
in  Colorado,  theretofore  subject  to  entry 
unler  the  laws  of  the  United  States.  It 
was  further  charged  in  the  same  count  that, 
in  pursuance  of  such  unlawful  and  felonious 
conspiracy,  and  to  effect  the  object  thereof, 
the  defendants,  within  the  district  of  Colo- 
rado, did  kill  and  murder  one  Joseph  A. 
Walker. 

The  second  count  differs  from  the  first 
only  in  the  particular  that  it  charges  that 
the  allied  conspiracy  and  murder  was  be- 
cause of  the  persons  against  whom  the  con- 
spiracy was  formed  having  freely  ewercieed 
the  right  and  privilege  specified  in  the  first  o 
count.  2 

*  The  third  count  charges  substantially  tin  * 
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commission  of  the  same  offense  of  conspiracy 
and  murder,  because  of  the  exercise  by  the 
citizens  named  of  the  right  and  privilege 
secured  to  them  by  the  Constitution  and 
laws  of  the  United  States  to  accept  public 
employment  from  and  to  enter  the  service 
of  the  United  States  as  officers,  agents,  and 
employees,  and  to  be  secure  in  their  persons 
from  bodily  harm,  injury,  and  cruelties  while 
discharging  the  duties  belonging  to  them  as 
such  officers,  agents,  and  employees. 

It  was  stipulated  by  the  parties  that  the 
defendants  might  file  a  demurrer  to  the  in- 
dictment and  to  each  count  thereof,  aa  well 
as  "a  plea  in  bar  in  the  nature  of  a  plea  of 
former  acquittal"  to  so  much  of  each  count 
as  charged  them  with  the  crime  of  having 
killed  and  murdered  one  Walker,  named  in 
the  indictment, — the  stipulation  reciting, 
"said  charge  of  murder  being  based  upon 
§  5509  of  the  Revised  Statutes,  and  that  the 
filing  of  said  demurrer  shall  be  without 
prejudice,  in  any  respect,  to  the  said  plea, 
and  likewise  the  said  plea  shall  be  without 
prejudice,  in  any  respect,  to  the  said  de- 
murrer." 

The  court  made  an  order  of  record  recog- 
nizing and  giving  effect  to  the  above  stipu- 
lation. The  defendants  filed  a  joint  and 
several  demurrer,  assailing  the  sufficiency  of 
each  count  of  the  indictment.  In  view  of 
the  state  of  the  record  and  of  the  conclusions 
reached  by  the  court,  we  need  not  set  out  at 
large  the  various  grounds  of  that  demurrer. 
The  defendants  filed  special  pleas  in  bar 
of  so  much  of  each  count  of  the  indictment 
as  charged  that  the  defendants'  in  the  act 
of  violating  §  5608,  killed  and  murdered 
Walker  for  the  purpose  of  giving  effect  to 
the  alleged  conspiracy.  To  each  special  plea 
the  government  filed  a  demurrer. 

The  special  pleas  charged  in  substance 
that  theretofore,  in  a  named  court  of  Colo- 
rado, the  defendants  were  charged  with  the 
commission  of  the  same  murder  as  that  re- 
ferred to  in  the  indictment  herein;  that 
they  were  arrested  and  tried  in  that  court 
^  (which  had  full  jurisdiction  to  try  the  of- 
et  fense  charged)  and  were  duly  and  regularly 
•  acquitted  of  the  above  charge*of  murder,  and 
discharged  from  custody.  This  acquittal 
was  pleaded  as  a  bar  to  so  much  of  the  in- 
dictment in  the  present  conspiracy  case  in 
the  Federal  court  as  sought  to  enforce,  not- 
withstanding the  acquittal  of  the  defend- 
ants in  the  state  court,  the  provisions  of 
§  6509  of  the  Revised  Statutes. 

The  court  below  overruled  the  demurrer 
to  the  indictment,  and  adjudged  each  plea 
in  bar  to  be  sufficient.  The  government, 
electing  to  stand  by  its  demurrer  to  the 
special  pleas,  the  district  court  of  the  Unit- 
ed States,  by  an  order  to  that  effect,  dis- 
ehaiged  the  defendants  from  that  part  of 
29  S.  C— 31. 


each  count  in  the  indictment  which  related 
to  the  charge  of  their  having  murdered 
Walker,  in  violation  of  the  laws  of  the 
state,  in  the  act  of  committing  the  alleged 
conspiracy  in  violation  of  the  statute  of  the 
United  States. 

The  United  States  thereupon  prosecuted 
the  present  writ  of  error  under  the  act  of 
March  2d,  1907,  chap.  2564,  authorizing  the 
United  States  to  prosecute  writs  of  error  in 
criminal  cases  on  certain  points.  That  act  is 
as  follows:  "That  a  writ  of  error  may  be 
taken  by  and  on  behalf  of  the  United  States 
from  the  district  or  circuit  courts  direct  to 
the  Supreme  Court. of  the  United  States  in 
all  criminal  cases,  in  the  following  instances, 
to  wit:  From  a  decision  or  judgment  quash- 
ing, setting  aside,  or  sustaining  a  demurrer 
to  any  indictment,  or  any  count  thereof, 
where  such  decision  or  judgment  is  based  up* 
on  the  invalidity  or  construction  of  the  stat- 
ute upon  which  the  indictment  is  founded. 
From  a  decision  arresting  a  judgment  of  con- 
viction for  insufficiency  of  the  indictment, 
where  such  decision  is  based  upon  the  in- 
validity or  construction  of  the  statute  upon 
which  the  indictment  is  founded.  Prom  th^ 
decision  or  judgment  auetaining  a  special 
plea  in  bar,  when  tJ^e  defendant  has  not  heen 
put  in  jeopardy.  The  writ  of  error  in  all 
such  cases  shall  be  taken  within  thirty  days 
after  the  decision  or  judgment  has  been  ren* 
dered,  and  shall  be  diligently  prosecuted  and 
shall  have  precedence  over  all  other  cases. 
Pending  the  presecution  and  determination 
of  the  writ  of  error  in  the  foregoing  in-  ^ 
stances,  the  defendant  shall  be  admitted  to  g 
bail  on  his  own* recognizance:  Provided,* 
that  no  writ  of  error  shall  be  taken  by  or 
allowed  the  United  States  in  any  case  where 
there  has  been  a  verdict  in  favor  of  the 
defendant."  84  Stat,  at  L.  1246,  U.  S.  Comp. 
Stat.  Supp.  1907,  p.  209. 

Only  that  part  of  the  above  act  of  March 
2d,  1907,  is  applicable  to  the  present  case 
which  authorizes  a  writ  of  error  by  the 
United  States  "from  the  decision  or  judg- 
ment sustaining  a  special  plea  in  bar,  when 
the  defendant  has  not  been  put  in  jeopardy." 
In  reviewing  that  decision,  may  we  go  beyond 
the  ruling  in  the  court  below  on  the  special 
pleas  in  bar,  and  consider  the  various  grounds 
of  demurrer  to  the  indictment  t  That  ques- 
tion is  answered  in  the  much-considered  case 
of  United  States  v.  Keitel,  decided  at  the 
present  term,  211  U.  S*  870,  898,  53  L.  ed. 
— ,  29  Sup.  Ct  Rep.  123, 132.  It  was  there 
said:  "That  act,  we  think,  plainly  shows 
that,  in  giving  to  the  United  States  the 
right  to  invoke  the  authority  of  this  court 
by  direct  writ  of  error  in  the  cases  for  which 
it    provides,    it   ccmtemplates   vesting   this 
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eourt  with  jurisdiction  only  to  review 
the  particular  question  decided  by  the 
court  below  for  which  the  statute  provides. 
In  other  words,  that  the  purpose  of  the  stat- 
ute was  to  give  the  United  States  the  right 
to  seek  a  review  of  decisions  of  the  lower 
court  concerning  the  subjects  embraced 
within  the  clauses  of  the  statute,  and  not  to 
open  here  the  whole  case.  We  think  this 
conclusion  arises  not  only  because  the  giv- 
ing of  the  exceptional  right  to  review  in 
favor  of  the  United  States  is  limited,  by  the 
very  terms  of  the  statute,  to  authority  to 
re-examine  the  particular  decisions  which 
the  statute  embraces,  but  also  because  of  the 
whole  context,  which  clearly  indicates  that 
the  purpose  was  to  confine  the  right  given  to 
a  review  of  the  decisions  enumerated  in  the 
statute,  leaving  all  other  questions  to  be 
controlled  by  the  general  mode  of  procedure 
governing  the  same." 

We  can,  then,  consider,  on  the  present  writ 
of  error,  only  the  specific  question  whether 
the  special  pleas  in  bar  were  sufficient  to  ex- 
clude inquiry  in  the  Federal  court  into  the 
facts  of  the  alleged  murder  of  Walker,  for 
the  purpose  of  ascertaining  the  punishment 
to  be  inflicted  by  that  court  upon  the  defend- 
er ants  if  it  should  be  found  in  that  court  that 
r  they  had  conspired  tc*injure,  oppress,  threat- 
en, and  intimidate  the  persons  named  in  the 
indictment  in  the  free  exercise  and  enjoy- 
ment of  their  constitutional  rights,  in  vio- 
lation of  the  laws  of  the  United  States.  Pre- 
vious to  the  filing  of  the  special  pleas,  the 
defendants  had  been  legally  tried  and  ac- 
quitted in  the  state  court  of  the  charge  of 
having  violated  the  laws  of  the  state  in  mur- 
dering Walker.  When,  therefore,  this  case 
was  called  for  trial  in  the  Federal  court,  and 
the  government  was  about  to  inquire  whether 
the  defendants  had.  in  the  act  of  violating 
the  provisions  of  §  6508,  committed  the 
crime  of  murdering  Walker, — an  offense 
against  the  state, — the  district  court  of  the 
United  States  was  confronted  with  the  fact 
that  the  defendants  had  been  already  ac- 
quitted of  that  charge  after  a  regular  trial 
in  the  state  court. 

The  question  thus  presented  is  within 
a  very  narrow  compass,  and  involves  an  in- 
quiry as  to  the  meaning  and  scope  of  §  5509. 
The  conspiracy  for  which  the  defendants 
were  indicted  was  an  ofTense  against  the 
laws  of  the  United  States.  It  is  none  the 
less  so,  notwithstanding  the  requirement  in 
that  section  as  to  the  punishment  to  be  in- 
flicted upon  its  appearing  that,  in  the  act 
of  committing  the  alleged  Federal  offense, 
the  defendants  committed  some  felony  or 
misdemeanor  against  the  laws  of  the  state. 
The  reference  in  that  section  to  an  offense 
committed  against  the  state  was  not  for  the 
purpose  of  restricting  or  suspending  the  pow- 


er of  the  state  to  determine  whether  its  laws 
had  been  violated,  and  to  punish  the  offender 
therefor.  That  reference  was  for  the  purpose 
only  of  measuring  the  punishment  for  the 
conspiracy  charged  by  the  United  States,  up- 
on its  being  found,  at  the  trial  in  the  Federal 
court,  that  such  conspiracy  in  violation  of 
the  Federal  statute  had  been  aggravated  by 
the  commission  of  an  offense  against  the 
state;  "an  aggravation  merely  of  the  sub- 
stantive offense  of  conspiracy,"  not  a  dis- 
tinct, separate  offense  against  the  United 
States,  to  be  punished  by  it  without  refer- 
ence to  the  conspiracy  charged  in  the  indict- 
ment. Rakes  v.  United  States,  212  U.  S.  57, 
53  L.  ed.  — ,  29  Sup.  Ct  Rep.  244;  Davis 
V.  United  States,  46  a  O.  A.  619,  107  Ted. 
763.  Where  the  commission  of  a  Federal  ^ 
offense  is  accompanied  by  an  offense  commit-  J] 
ted  against  the  laws  of  the  state,*  it  is  no  • 
doubt  competent  to  so  measure  the  punish- 
ment for  the  Federal  offense  as  to  make 
it  equal  to  the  punishment  prescribed 
by  the  state  for  the  crime  committed 
against  the  state  in  the  act  of  violating 
the  Federal  law.  But  is  §  5509  so  word- 
ed as  to  require  the  Federal  court, 
after  the  defendants  have  been  lawfully 
tried  and  acquitted  as  to  the  identical  crime 
of  murder  mentioned  in  the  indictment  in 
that  court,  to  enter  upon  a  judicial  inves- 
tigation to  ascertain  whether  the  defendants 
committed  the  alleged  crime  against  the 
state  of  the  murder  mentioned  in  that  indict- 
ment? We  think  not.  The  murder  in  ques- 
tion, if  committed  at  all,  was,  as  a  distinct 
offense,  a  crime  only  against  the  state;  and 
after  the  defendants  were  acquitted  of  that 
crime  by  the  only  tribunal  that  had  juris- 
diction of  it  as  an  offense  against  the  state, 
it  is  to  be  taken  that  no  such  crime  of  mur- 
der as  charged  in  the  indictment  was  in  fact 
committed  by  them.  If  this  be  not  so,  it  fol- 
lows that,  notwithstanding  the  lawful  ao- 
quittal  of  the  defendants  by  the  only  tribu* 
nal  that  could  lawfully  try  them  for  the  al- 
leged offense  against  the  state,  the  United 
States  may,  in  this  case,  in  the  district  court 
of  the  United  States,  punish  them  for  th0 
conspiracy  charged^  precisely  as  the  state 
court  could  have  punished  them  for  mur- 
der if  the  defendants  had  been  previously 
found  guilty  of  that  crime  in  the  state  court. 
We  do  not  think  that  §  6509  is  necessarily 
to  be  so  construed.  Nor  do  we  think  that 
Congress  intended  any  such  result  to  occur. 
Such  a  result  should  be  avoided  if 
it  be  possible  to  do  so.  We  hold  that 
it  can  be  avoided  without  doing  vio- 
lence to  the  words  of  the  statute. 
Tiie  Innpia^e  oi  that  section  is  entirely  sat- 
isfied and  the  ends  of  justice  met  if  the  stat- 
ute is  construed  as  not  embracing,  nor  in* 
tended  to  embrace,  any  felony  or  misdemea» 
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Dr  against  the  state  of  which,  prior  to  the 
trial  in  the  Federal  court  of  the  Federal  of' 
fenee  charged,  the  defendants  had  been  law- 
fully acquitted  of  the  alleged  state  offense  by 
a  state  court  having  full  jurisdiction  in  the 
premises.  This  interpretation  recognizes  the 
power  of  the  state,  by  its  own  tribunals, 
to  try  offenses  against  its  laws,  and  to  ae- 

^quit  or  punish  the  allied  offender,  as  the 

A  facts  may  justify. 

•  *In  this  connection  it  has  been  suggested 
that  the  state  might,  under  this  interpreta- 
tion, defeat  the  full  operation  of  the  act  of 
CkmgresB.  Not  at  all.  The  interpretation 
we  have  given  to  §  5609  will  not  prevent  the 
trial  of  the  defendants  upon  the  charge  of 
conspiracy,  and  their  punishment,  if  guilty, 
according  to  §  6508,  namely,  by  a  fine  not 
exceeding  $5,000  and  imprisonment  not  more 
than  ten  years.  The  only  result  of  the  views 
we  have  expressed  is  that,  in  the  trial  of  this 
case  in  the  Federal  court,  §  5509  cannot  be 
applied,  because  it  has  been  judicially  as- 
certained and  determined  by  a  tribunal  of 
competent  jurisdictioii — the  only  one  that 
could  finally  determine  the  question — that 
the  defendants  did  not  murder  Walker.  The 
Federal  court  may  proceed  as  indicated  in 
I  5508,  without  reference  to  §  5509.  The 
lawful  acquittal  of  the  defendants  of  the 
charge  of  murder  makes  8  ^^09  inapplicable 
in  the  present  trial  for  conspiracy  in  the 
Federal  court.  In  other  words,  the  Federal 
court  may  proceed— the  defendants  having 
been  lawfully  acquitted  in  the  state  court 
of  the  crime  of  murdering  Walker — ^just  as 
if  no  such  crime  was  committed  or  alleged  to 
have  been  committed  by  them  in  the  act 
of  violating  the  provisions  of  §  6508.  As  a 
general  rule,  the  Federal  courts  accept  the 
Judgment  of  the  state  court  as  to  the  mean- 
ing and  scope  of  a  state  enactment,  whether 
civil  or  criminal.  Much  more  should  the 
Federal  court  accept  the  judgment  of  a  state 
court,  based  upon  a  verdict  of  acquittal  of  a 
crime  against  the  state,  whenever,  in  a  case 
In  the  Federal  court,  it  becomes  material 
to  inquire  whether  that  particular  crime 
against  the  state  was  committed  by  the  de- 
fendants on  trial  in  the  Federal  court  for 
an  offense  against  the  United  States. 

It  should  be  said  that  the  record  discloses 
nothing  that  impeaches  the  good  faith  of  the 
state  court  in  its  trial  of  these  defendants 
on  the  charge  of  having  murdered  Walker. 
There  is  nothing  to  show,  if  that  be  materi-  • 
al,  that  the  trial  in  the  state  court  was  has- 
tened or  wrongly  conducted  in  order  tbat  it 

9  might  have  effect  upon  the  trial  for  conspir- 

JJ  acy  in  the  Federal  court. 

*  *  Without  discussing  other  aspects  of  the 
ease  referred  to  by  counsel,  we  hold,  for  the 
reasons  stated,  that  the  special  pleas  in  bar 
were  properly  sustained,  and  that  the  judg- 


ment as  respects  those  pleaa  must  be  af« 
firmed. 
It  is  so  ordered. 


(818  U.  8.  86) 

EDWAKD  BONNER  and  Edward  L.  Bon- 
ner, Plffs.  in  Err., 

V. 

HENRY  P.  GORMAN,  Administrator  of 
The  Estate  of  Mary  A.  Cole,  Deceased, 
et  al. 

Constitutional  Law  (f  315*)— Dub  Pro- 
cess  OF  Law— Judicial  Ebbob. 

1.  An  erroneous  decision  of  a  state  court 
does  not  deprive  the  unsuccessful  party  of 
his  property  without  due  process  of  law, 
contrary  to  U.  S.  Const.,  14th  Amend.,  where 
the  parties  have  been  fully  heard  in  the 
re^lar  course  of  judicial  proceedings. 

[Ed.  Note.— For  other  eases,  eee  Constitiitlonal 
Law*  Dec.  Dig.   f  315.«] 

CouBTS  (I  894*)— Ebbob  to  State  Coubt 
— Fedebal  Que««tion. 

2.  The  Federal  Supreme  Court  has  no  ju- 
risdiction of  a  writ  of  error  to  a  state 
court  in  a  case  in  which  the  only  suggestion 
that  a  Federal  question  was  involved  was 
put  forward  after  the  highest  state  court 
had  affirmed,  on  a  second  appeal,  a  judg- 
ment rendered  by  the  court  below  in  strict 
obedience  to  its  mandate,  compliance  with 
such  mandate  being  in  fact  the  only  ques- 
tion open  to  and  determined  by  the  highest 
court. 

fBd.  Note.— For  other  cases,  eee  Courts,  Dec. 
Die  S  8S4.*] 

[No,    102.] 

Submitted    February    23,     1909.     Decided 
April   S,   1909. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Arkansas  to  review  a  decree 
which,  on  a  second  appeal,  affirmed  a  decree 
of  the  Chancery  Court  of  St.  Francis  Coun- 
ty, in  that  state,  dismissing  a  bill  to  en- 
join the  enforcement  of  a  judgment  ren- 
dered in  an  action  at  law.  Dismissed  for 
want  of  jurisdiction. 

See  same  case  below,  82  Ark.  423,  101 
S.  W.  1163. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  P.  Clarke,  Rufus  J.  ^I- 
llams,  and  J.  R.  Beasley  for  plaintiffs  in 
error. 

Mr.  John  Catling  for  defendants  in  er- 
ror. 

CO 

«) 
•Mr.  Chief  Justice  Fnller    delivered  the* 
opinion  of  the  court: 

In  1893  L.  P.  Featherstone  qualified  as 
administrator  of  the  estate  of  Mary  A.  Cole, 
deceased,  in  the  probate  court  of  St.  Fran- 
cis county,  Arkansas,  with  E.  Bonner,  one 
of  the  plaintiffs  in  error,  as  one  of  the  sure- 
ties on  his  bond.    In  1894,  Featherstone,  as 


*For  other  cases  see  same  topic  &.  5  NUikiBKa  In  Dec.  it  Am.  Digs.  Id07  to  date,  A  Rep'r  Indexes 
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administrator,  filed  his  first  settlement,  and 
moved  from  Arkansas  to  Texas  in  1895. 
Some  time  after  he  left  the  state,  Henry  P. 
Gorman,  the  defendant  in  error,  was  ap- 
pointed by  the  probate  court  administrator 
in  succession,  and  on  February  1,  1898,  he 
filed  his  first  settlement,  a  second  settle- 
gment  in  1001,  and  in  1003  his  third  settle- 

•  ment.  July  10,  1800,  two  •of  Featherstone's 
bondsmen,  said  E.  Bonner  and  W.  H.  Coffey, 
appeared  in  the  probate  court  in  obedience 
to  its  order  and  filed  the  final  settlement 
of  Featherstone  as  administrator,  in 
which  there  appeared  to  be  a  balance 
due  to  him  of  $23.57.  To  this  settle- 
ment Gorman,  administrator,  and  one 
of  the  heirs  of  the  estate,  appeared 
and  filed  exceptions.  These  exceptions  were 
sustained  by  the  probate  court  January  20, 
1000,  and  a  balance  of  $001.28  found  due 
from  Featherstone  as  administrator,  and  he 
was  ordered  to  pay  the  same  over  to  Gor- 
man, as  the  administrator  in  succession. 
From  this  order  and  judgment  of  the  pro- 
bate court,  Featherstone  and  his  sureties, 
E.  Bonner  and  Coffey,  took  an  appeal  to  the 
circuit  court,  which  appeal  was  dismissed 
by  that  court  at  the  March  term,  1001,  for 
some  informality,  as  the  state  supreme  court 
says. 

February  12,  1000,  suit  was  brought  in 
the  circuit  court  of  St.  Francis  county  by 
Gorman,  administrator,  against  said  Bonner 
and  Coffey,  to  enforce  the  payment  of  the 
said  judgment  of  $001.28.  In  this  suit  Bon- 
ner and  Coffey  filed  an  answer  and  a  cross 
complaint,  to  which  Gorman,  as  adminis- 
trator, filed  a  demurrer,  which  was  sus- 
tained by  the  court,  and  judgment  entered 
in  favor  of  administrator  Gorman  against 
said  sureties  for  $991.28.  From  this  judg- 
ment the  sureties  appealed  to  the  state  su- 
preme court,  where  it  was  affirmed  October 
10,  1003.     71  Ark.  480,  77  S.  W.  602. 

The  court  ruled,  as  sufficiently  stated  in 
the  headnote,  that,  "in  a  suit  against  the 
sureties  of  an  administrator  to  recover  the 
amount  that  had  been  adjudged  by  the  pro- 
bate court  to  be  due  by  him  to  the  estate,  it 
is  no  defense  that  the  probate  court  erred 
in  finding  that  any  amount  was  due  by  such 
administrator,  as  the  error  should  have  been 
corrected  on  appeal." 

To  restrain  the  enforcement  of  this  judg- 
ment, E.  Bonner  filed  a  bill  in  the  chancery 
court  of  St.  Francis  county,  Arkansas,  at 
the  December  term,  1003.  To  this  bill  ad- 
ministrator Gorman  and  the  heirs  filed  a 
demurrer  on  May  0,  1004,  which  was  over- 
S  ruled  by  the  court,  and  they  then  filed  an 

*  answer.  *The  chancery  court  rendered  a  de- 
cree in  favor  of  plaintiff  E.  Bonner,  enjoin- 
ing Gorman,  as  administrator,  and  the  heirs 
at  law  of  Mkry  A.  Cole,  from  executing  that 


judgment.  From  this  decree  Gorman  and 
the  heirs  at  law  appealed  to  the  state  su- 
preme court,  where  it  was,  on  October  22, 
1006,  reversed,  annulled,  and  set  aside,  and 
the  cause  remanded  to  the  chancery  court, 
with  directions  to  dismiss  the  complaint  for 
want  of  equity.    80  Ark.  339,  97  S.  W.  282. 

The  rulings  of  the  court  were  that,  "un- 
der the  code,  a  defendant  cannot  permit 
judgment  to  go  against  him  upon  a  legal  li- 
ability, and  then  enjoin  the  judgment  in 
equity  upon  equitable  grounds  known  before 
the  judgment  at  law  was  rendered;  a  judg- 
ment of  the  circuit  court  against  an  admin- 
istrator and  his  bondsmen  will  not  be  en- 
joined in  equity  on  the  ground  that  it  was 
based  on  a  void  or  fraudulent  probate 
judgment,  as  that  was  matter  of  defense 
which  might  have  been  pleaded  in  the  cir- 
cuit court."  The  court  also  added  that  'Mt 
is  not  alleged  or  shown  that  there  was  any 
fraud  in  the  procurement  of  the  judgment 
at  law,  and  we  see  no  valid  reason  why  it 
should  be  enjoined." 

At  the  December  term,  1006,  of  the  chan- 
cery court,  a  decree  was  entered  upon,  and 
in  accordance  with,  the  mandate  of  the  su- 
preme court,  whereupon  the  said  E.  Bon- 
ner and  E.  L.  Bonner,  the  latter  being  the 
surety  on  the  injunction  bond,  prayed  an 
appeal  to  the  supreme  court,  which  was 
granted.  Gorman,  administrator,  and  others, 
then  appellees,  filed  a  motion  to  advance 
this  appeal  and  affirm  the  case  as  a  delay 
case,  and  the  supreme  court  granted  the  mo- 
tion to  advance  and  affirmed  the  decree. 
The  supreme  court  rendered  a  per  euriam 
opinion,  which  is  to  be  found  in  82  Ark. 
423,  101  S.  W.  1163.  This  memorandum 
stated  that  "the  only  question  in  the  case 
is  whether  the  decree  is  in  conformity  to 
the  mandate  of  this  court.  The  record  has 
been  carefully  looked  into,  and  the  decree 
found  to  be  in  strict  accord  with  the  man- 
date and  opinion  of  the  court,  and  there  is 
nothing  new  for  consideration.  Ordinarily 
this  would  stamp  this  case  as  a  delay  case,  J 
and  it  should*be  advanced  and  affirmed,  and,* 
under  the  practice  in  such  cases,  the  10 
per  cent  penalty  would  be  added.  But  it 
is  evident  from  the  record  that  the  appel- 
lant has  brought  this  case  here  in  order  to 
seek  a  writ  of  error  to  the  Supreme  Court 
of  the  United  States.  It  will  be  with  the 
chief  justice  to  decide  whether  there  is  a 
Federal  question  herein;  but,  when  a  case 
is  manifestly  brought  here  in  good  faith,  to 
obtain  a  review  in  the  Federal  Supreme 
Court,  although  there  is  nothing  in  it  for 
this  court  to  consider,  yet  such  object  pre- 
vents it  being  the  class  of  cases  where  the 
penalty  should  be  inflicted." 

A  writ  of  error  from  this  court  was  al- 
lowed May  9,   1907,   the  petition   for  the 
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writ  containing  an  assignment  of  errors,  of 
which  one  was  that  the  judgment  of  the 
probate  court  was  null  and  void,  and  all 
other  judgments  based  upon  it  were  void 
also,  so  that  the  Bonners,  appellants,  by 
their  enforcement,  were  deprived  of  their 
property  without  due  process  of  law,  in 
violation  of  the  14th  Amendment.  The  rec- 
ord was  filed  here  June  3,  1907,  and  the 
submitted  February  23,  1909. 

No  Federal  question  was  raised  In  this 
prior  to  the  trial  and  judgment  on  the 
merits.  The  only  suggestion  that  such  a 
question  was  involved  was  put  forward  aft- 
er the  state  supreme  court  had  affirmed, 
on  the  second  appeal,  the  judgment  rendered 
by  the  chancery  court  in  strict  obedience  to 
its  mandate.  Compliance  with  the  mandate 
was,  in  fact,  the  only  question  open  to  and 
determined  by  the  higher  court. 

It  is  firmly  established  that,  when  par- 
ties have  been  fully  heard  in  the  regular 
eourse  of  judicial  proceedings,  an  erroneous 
decision  of  the  state  court  does  not  deprive 
the  unsuccessful  party  of  his  property 
without  due  process  of  law,  within  the  14th 
Amendment  of  the  Constitution  of  the  Unit- 
ed States  (Central  Land  Co.  v.  Laidley,  159 
U.  &  112,  40  L.  ed.  94,  16  Sup.  Ct.  Rep.  80), 
and  that  where  a  Federal  question  is 
raised  on  a  second  appeal  and  the 
state  court  refuses  to  consider  it,  it  comes 
too  late  (Union  Mut.  L.  Ins.  Co.  v.  Kirch- 
off,  169  U.  S.  110,  42  L.  ed.  680,  18  Sup. 
Ct.  Rep.  260).  And  see  Sayward  v.  Denny, 
168  U.  S.  180,  39  L.  ed.  941,  15  Sup.  Ct 
Rep.  777;  Mutual  L.  Ins.  Co.  v.  McGrew, 
188  U.  S.  308,  47  L.  ed.  484,  63  L.RJI.  33, 
g  28  Sup.  Ct.  Rep.  375.  Moreover,  "according 
*  to  the* well-settled  doctrine  of  this  court 
with  regard  to  cases  coming  from  state 
courts,  unless  a  decision  upon  a  Federal 
question  was  necessary  to  the  judgment,  or 
in  fact  was  made  the  ground  of  it,  the  writ 
of  error  must  be  dismissed."  Arkansas 
Southern  R.  Co.  v.  German  Nat.  Bank,  207 
U.  S.  270,  52  L.  ed.  201,  28  Sup.  Ct.  Rep. 
78;  California  Powder  Works  t.  Davis,  151 
U.  S.  389,  38  L.  ed.  206,  14  Sup.  Ct.  Rep. 
350;  St.  Louis  I.  M.  &  S.  R.  Co.  v.  Taylor, 
210  U.  S.  281,  52  L.  ed.  1061,  28  Sup.  Ct. 
Eep.  616. 

Writ  of  error  dismissed. 


(218  U.  8.  92) 

UNITED  STATES,  Petitioner, 

V. 

JOHN  W.  DICKINSON. 
GouBTB  (J  383*)— Cebtiorabi— As  StTBm- 

TUTS   FOB    WBIT   OF    EbBOB. 

1.  Certiorari  cannot,  independently,  be 
used  to  supply  the  place  of  a  writ  of  error 
for  the  mere  correction  of  errors  below,  be- 


cause of  the  provision  of  the  act  of  Septem* 
ber  24,  1789  (1  Stat,  at  L.  81,  chap.  20, 
U.  S.  Comp.  Stat.  1901,  p.  580),  §  14, 
substantially  re-enacted  as  U.  8.  Rev.  Stat. 
§  716,  U.  S.  Comp.  Stat  1901,  p.  580,  giv- 
ing the  Federal  Supreme  Court  power  to  is- 
sue all  writs  not  specially  provided  for  by 
statute  which  may  be  necessary  for  the  ex- 
ercise of  its  jurisdiction,  and  agreeable  to 
the  principles  and  usages  of  law. 

DM.  Note.— For  other  cases,  see  CJourts,  Dec 
Dfs.  9  S8S.*] 

Cbivtnal  Law  (|  1018*)— Cebtiobabt— To 

ClBCUIT    COUBT    OF    APPBAX0— In    ObIM- 

iNAL  Case. 

2.  Certiorari  to  review  a  judgment  of  the 
circuit  court  of  appeals  reversing  a  con- 
viction below  cannot  be  granted  by  the  Fed- 
eral Supreme  Court  under  the  authority 
given  by  the  act  of  March  3,  1891  (26  Stat, 
at  L.  828,  chap.  517,  U.  S.  Comp.  Stat  1901, 
p.  649),  9  6,  to  require  the  circuit  courts 
of  appeals,  by  certiorari  or  otherwise,  to 
certify  to  the  Supreme  Court  for  review 
any  case  otherwise  made  final  in  those 
courts. 

IBA.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  8  1018.*] 

Gbiminal  Law  (f  1018*)--Csbtiobabi— To 
CiBcuiT  CouBT  or  Appkals— In  Obim- 
INAL  Case. 

3.  Want  of  power  in  the  Federal  Supreme 
Court  under  the  act  of  March  3,  1891,  §  6, 
to  review  by  certiorari  a  judgment  of  th« 
circuit  court  of  appeals,  reversing  a  oon* 
viction  below,  cannot  be  helped  out  by  the 
act  of  March  2,  1907  (34  Stat  at  L.  1246, 
chap.  2564,  U.  S.  Comp.  Stat.  Supp.  1907,  p. 
209),  providing  for  writs  of  error  on  behalf 
of  the  government  in  certain  instimces  in 
criminal  cases,  which,  being  an  innovation 
in  criminal  jurisdiction  in  certain  classes 
of  prosecutions,  cannot  be  extended  beyond 
its  terms. 

[Ed.  Note.— For  other  eases*  see  Criminal  Law, 
Dec.  Dig.  8  lOlS.*]  . 

[No.  862.] 

Argued  January  4,  5,  1909.    Decided  April 
6, 1909. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  First  Circuit  to  review  a  judgment  re- 
versing a  conviction  in  the  District  Court 
for  the  District  of  Massachusetts  for  vio- 
lations of  the  national  bank  act.  Dismissed 
for  want  of  jurisdiction. 

See  same  case  below,  86  C.  C.  A.  625,  169 
Fed.  801. 

The  facts  are  stated  in  the  opinion. 

Mr.  Asa  P.  French,  Attorney  General 
Bonaparte,  and  Solicitor  General  Hoyt 
for  petitioner. 

Messrs.  Henry  W.  Dann,  Samuel  L. 
Powers,  and  Powers  A  Hall  for  respondent 

•Mr.   Chief  Justice  Fuller  delivered  the? 
opinion  of  the  court: 

Dickinson  and  one  Foster  were  jointly 
indicted  under  §  5209  of  the  Revised  Stat- 
ute  of   the   United    States    (U.    S.    Comp. 


•For  other  caMS  see  tame  topic  A  %  kuubmr  in  Dee.  A  Am.  Diss.  1907  to  date,  A  Rep'r  Indexes 
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•  Stat.  1901,  p.  3497),  which  is  a  part*of  the 
national  bank  act.  Foster,  the  principal 
defendant,  was  cashier  of  the  South  Dan- 
gers National  Bank,  and  was  charged 
with  wilfully  misapplying  the  funds  of  the 
bank,  and  Dickinson  was  charged  with 
aiding  and  abetting.  Both  having  been 
convicted,  Dickinson  sued  out  a  writ 
of  error  from  the  circuit  court  of  appeals 
for  the  first  circuit,  and  after  argument 
that  court  held  his  conviction  invalid 
by  reason  of  the  fact  that  the  ver- 
dict against  him  was  found  by  a  jury  of 
only  ten  men.  86  C.  G.  A.  625,  159  Fed. 
601.  On  a  writ  of  certiorari  issued  on  peti- 
tion of  the  United  States,  the  case  was 
brought  to  this  court. 

It  appeared  in  the  course  of  the  trial 
that  one  of  the  jurors,  by  reason  of  illness, 
was  unable  to  sit  further,  whereupon  the 
following  agreement,  signed  by  the  parties, 
was  filed  of  record: 

"Whereas,  one  of  the  jurors  impaneled  to 
try  the  above-entitled  indictment  is  unable, 
by  reason  of  illness,  to  further  sit  therein, 

•'Now,  therefore,  we  consent  and  agree 
that  the  said  juror,  to  wit,  Charles  F.  Low, 
may  be  discharged  from  the  further  trial 
of  this  indictment,  and  that  the  trial  now 
pending  may  proceed  before  the  remaining 
eleven  jurors  with  the  same  force  and  effect 
■A  if  said  juror  had  not  been  discharged." 

The  court  then  proceeded  with  the  trial 
with  the  remaining  eleven  jurors.  Sub- 
sequently, the  trial  being  still  unfinished, 
death  occurred  in  the  family  of  one  of  them, 
and  another  like  agreement  was  filed  of 
pecord  as  to  him. 

The  trial  proceeded  with  the  remaining 
ten  jurors,  who  returned  a  verdict  of  guilty, 
and  thereupon  a  motion  in  arrest  of  judg- 
ment was  filed  as  follows: 

''And  now,  after  verdict  against  the  said 
#ohn  W.  Dickinson,  and  before  sentence, 
comes  the  said  John  W.  Dickinson,  by  his 
attorneys,  and  moves  the  court  here  to  ar- 
rest judgment  herein  and  not  pronounce  the 
same,  because  of  manifest  errors  in  the  rec- 
ord appearing,  to  wit:  Because  the  said 
▼erdict  against  the  said  John  W.  Dickinson 
was  found  by  a  so-called  jury  consisting  of 
5  ten  (10)  jurors  only,  and  not  by  a  jury  of 

•  twelve  (12)*jurors,  as  required  by  the  Con- 
stitution and  laws  of  the  United  States,  and 
because  no  judgment  against  him,  the  said 
John  W.  Dickinson,  can  be  lawfully  ren- 
dered on  said  verdict." 

This  motion  was  overruled,  and  a  bill  of 
exceptions  to  the  ruling  was  duly  allowed 
on  the  same  day,  and  defendant  was  sen- 
tenced by  the  court  to  nine  years'  imprison- 
ment in  the  jail  at  Dedham. 

The  judgment  of  the  circuit  court  of  ap- 
peals WAS — 


"The  judgment  of  the  district  court  and 
the  verdict  therein  are  set  aside;  and  the 
case  is  remanded  to  that  court  for  further 
proceedings  in  accordance  with  law." 

Application  was  then  made  to  this  court 
for  a  writ  of  certiorari,  which,  because  of  the 
urgency  of  the  government  as  to  the  im- 
portance of  the  particular  decision,  was 
granted,  notwithstanding  the  judgment  of 
the  court  of  appeals  was  not  final. 

Nevertheless,  we  are  met  at  the  threshold 
by  the  objection  that  the  writ  of  certiorari 
cannot  be  granted  under  the  act  of  1891  iti 
a  criminal  case,  whatever  the  supposed  im- 
portance of  the  question  involved. 

In  our  opinion  it  is  clear  that  the  ques- 
tion of  jurisdiction  must  be  decided  by  the 
proper  construction  of  the  act  of  March  3, 
1891.  That  act  (26  Stat,  at  L.  826,  chap. 
517,  U.  S.  Comp.  Stat.  1901,  p.  488)  was 
framed  for  the  purpose  of  relieving  the  Su- 
preme Court  from  the  excessive  burden  im- 
posed upon  it  by  its  increasingly  crowded 
docket,  and  assigned  to  the  circuit  courts  of 
appeals  thereby  established  a  considerable 
part  of  the  appellate  jurisdiction  formerly 
exercised  by  the  Supreme  Court.  American 
Constr.  Co.  v.  Jacksonville,  T.  &  K.  W.  IL 
Co.  148  U.  S.  372,  37  L.  ed.  486,  13  Sup.  Ct 
Rep.  758. 

Section  6  reads  as  follows: 

'^The  circuit  courts  of  appeals  .  .  • 
shall  exercise  appellate  jurisdiction  to 
review  by  appeal  or  by  writ  of  error 
final  decision  in  the  district  court  and 
the  existing  circuit  courts  in  all  cases 
other  than  those  provided  for  in  the 
preceding  action  of  this  act,  .  .  . 
and  the  judgments  or  decrees  of  the  circuit 
courts  of  appeals  shall  be  final  in  all  cases  S 
in  which  the*  jurisdiction  is  dependent* 
entirely  upon  the  opposite  parties  to 
the  suit  or  controversy  being  aliens 
and  citizens  of  the  United  States  or 
citizens  of  different  states;  also  in  all 
cases  arising  under  the  patent  laws, 
under  the  revenue  laws,  and  under  the 
criminal  laws,  and  in  admiralty  cases, 
excepting  that,  in  every  such  subject  with- 
in its  appellate  jurisdiction,  the  circuit 
court  of  appeals  at  any  time  may  certify  to 
the  Supreme  Court  of  the  United  States  any 
questions  or  propositions  of  law  concerning 
which  it  desires  the  instruction  of  that 
court  for  its  proper  decision. 

"And,  thereupon,  the  Supreme  Court  may 
either  give  its  instruction  on  the  questions 
and  propositions  certified  to  it,  which  shall 
be  binding  upon  the  circuit  courts  of  ap- 
peals in  such  case,  or  it  may  require  that 
the  whole  record  and  cause  may  be  sent  up 
to  it  for  its  consideration,  and  thereupon 
shall  decide  the  whole  matter  in  contro- 
versy in  the  same  manner  as  if  it  had  been 
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brought  there  for  review  by  writ  of  error 
or  appeal. 

"And  excepting  also  that,  in  any  such 
ease  as  is  hereinbefore  made  final  in  the 
circuit  court  of  appeals,  it  shall  be  compe- 
tent for  the  Supreme  Court  to  require,  by 
certiorari  or  otherwise,  any  such  case  to 
be  certified  to  the  Supreme  Court  for  its 
review  and  determination  with  the  same 
power  and  authority  in  the  case  as  if  it 
had  been  carried  by  appeal  or  writ  of  error 
to  the  Supreme  Court." 

At  the  time  when  this  act  was  passed  the 
only  existing  method  by  which  a  decision 
of  the  Supreme  Court  could  be  obtained  on 
a  question  of  law  arising  in  a  criminal  case 
not  capital  was  upon  certificate  of  difference 
of  opinion  by  the  judges  of  the  circuit  court, 
under  §§  651  and  697  of  the  Revised  Stat- 
utes. In  capital  cases,  by  the  act  of  Febru- 
ary 6,  1889  (25  Stat,  at  L.  656,  chap.  113, 
§6,  U.  S.  pomp.  Stat.  1901,  p.  569),  the 
defendant  was  given  the  right  to  obtain  a 
review  in  this  court  by  writ  of  error.  The 
act  of  1891  superseded  the  existing  statu- 
tory provisions  as  to  a  certificate  of  differ- 
ence of  opinion.  United  States  v.  Rider, 
163  U.  S.  132,  41  L.  ed.  101, 16  Sup.  a.  Rep. 
983;  The  Habana,  175  U.  S.  677,  44  L.  ed. 
320,  20  Sup.  Ct.  Rep.  290. 
^  By  clause  5,  appeals  or  writs  of  error 
*  from  the  district  and*  circuit  courts  direct 
to  the  Supreme  Court  might  be  taken  in 
cases  involving  the  construction  or  applica- 
tion of  the  Constitution  of  the  United 
States,  or  where  the  constitutionality  of 
any  law  of  the  United  States  or  the  validity 
or  construction  of  any  treaty  made  under 
its  authority  was  drawn  in  question,  and 
in  cases  in  which  the  constitution  or  law 
of  a  state  was  claimed  to  be  in  contraven- 
tion of  the  Constitution  of  the  United  States. 
The  clauses  as  to  appeals  or  writs  of 
error  where  constitutional  questions  were 
involved  made  no  distinction  in  their  lan- 
guage between  civil  and  criminal  cases,  and 
no  distinction  as  to  the  party  who  was  ag- 
grieved by  the  decision  in  the  court  below; 
but  in  United  States  v.  Sanges,  144  U.  S. 
310,  30  L.  ed.  445,  12  Sup.  Ct.  Rep.  609 
(decided  April  4,  1892),  it  was  held,  on 
great  consideration,  that  the  right  of  review 
given  by  that  provision  of  §  5,  so  far  as 
it  related  to  criminal  cases,  must  be  limited 
to  review  at  the  instance  of  the  defendant 
after  a  decision  in  favor  of  the  government. 
The  decision  was  reached  after  a  thorough 
examination  of  the  Federal  legislation  as 
to  appellate  jurisdiction  in  criminal  cases 
and  of  the  authorities  in  England  and  in 
the  United  States  relating  to  criminal  ap- 
peals, in  which  the  court  finds  no  precedent 
without  express  statutory  enactment  for  any 
review  of  any  judgment  in  favor  of  the  ac- 


cused. And  the  case  proceeded  upon  the 
grounds  thus  summed  up  in  the  concluding 
paragraph  of  the  opinion: 

"In  none  of  the  provisions  of  this  act,  de- 
fining the  appellate  jurisdiction  either  of  this 
court  or  of  the  circuit  court  of  appeals  is 
there  any  indication  of  an  intention  to  con- 
fer upon  the  United  States  the  right  to 
bring  up  a  criminal  case  of  any  grade  after 
judgment  below  in  favor  of  the  defendant. 
It  is  impossible  to  presume  an  intention  on 
the  part  of  Congress  to  make  so  serious  and 
far-reaching  an  innovation  in  the  criminal 
jurisprudence  of  the  United  States." 

As  we  have  before  observed,  the  certiorari 
in  this  case  is  the  certiorari  provided  for 
by  the  act  of  1891,  being  in  the  nature  of 
an  appeal  or  writ  of  error  for  the  mer«e 
correction  of  error, — a  new  use  of  the  writS 
*  Section  14  of  the  judiciary  act  of  1789* 
gave  to  the  Supreme  0)urt  and  the  cireait 
and  district  courts  "power  to  issue  writs 
of  scire  facias,  habeas  corpus,  and  all  other 
writs  not  specially  provided  for  by  statate, 
which  may  be  necessary  for  the  exercise  of 
their  respective  jurisdictions  and  agreeable 
to  the  principles  and  usages  of  law"  [1  Stat, 
at  L.  81,  chap.  20,  U.  S.  Comp.  Stat  1901, 
p.  680];  but  that  was  not  a  grant  to  this 
court  of  appellate  jurisdiction  to  review  by 
certiorari,  for  the  mere  correction  of  error, 
any  or  all  decisions  of  the  lower  Federal 
courts  not  otherwise  reviewable. 

In  United  States  v.  More,  3  Cranch,  16^, 
172,  2  L.  ed.  397,  401,  Mr.  Chief  Justice 
Marshall  said: 

"In  support  of  the  jurisdiction  of  the 
court,  the  attorney  general  has  adverted  to 
the  words  of  the  institution,  from  which 
he  seemed  to  argue  that,  as  criminal  juris- 
diction was  exercised  by  the  courts  of  the 
United  States  under  the  description  of  'all 
cases  in  law  and  equity  arising  under  the 
laws  of  the  United  States,'  and  as  the  ap- 
pellate jurisdiction  of  this  court  was  ex- 
tended to/ all  enumerated  cases  other  than 
those  which  might  be  brought  on  originally, 
'with  such  exceptions,  and  under  such  regu- 
lations, as  the  Congress  shall  make,'  that 
the  Supreme  Court  possessed  appellate  juris- 
diction in  criminal  as  well  as  civil  cases, 
over  the  judgments  of  every  court  whose  de- 
cisions it  would  review,  unless  there  should 
be  some  exception  or  regulation  made  by 
Congress  which  should  circumscribe  the  ju- 
risdiction conferred  by  the  Constitution. 

"This  argument  would  be  unanswerable  if 
the  Supreme  Court  had  been  created  by  law, 
without  describing  its  jurisdiction.  The 
Constitution  would  then  have  been  the  only 
standard  by  which  its  powers  could  be  test^ 
ed,  since  there  would  be  clearly  no  Congres- 
sional regulation  or  exception  on  the  sub- 
ject 
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^Bat,  as  the  Jurisdiction  of  the  oourt  has 
been  described,  it  has  been  regulated  by 
Gongress,  and  an  affirmative  description  of 
its  powers  must  be  understood  as  a  regu- 
lation, under  the  Constitution,  prohibiting 
the  exercise  of  other  powers  than  those  de- 
Hioribed." 

S     Ez  parte  Yarbrough,  110  U.  S.  061,  653, 

*  28  L.  ed.  274,  4  Sup.  Ct.  Rep.  162;*Cro88 

▼.  United  States,   146  U.  S.  671,  674,  36 

L.  ed.  821,  822,  12  Sup.  Ct.  Rep.  842.    In 

the  latter  case  we  said: 

"We  have,  of  course,  no  general  authority 
to  review,  on  error  or  appeal,  the  judgments 
of  the  circuit  courts  of  the  United  States 
in  cases  within  their  criminal  jurisdiction, 
or  those  of  the  supreme  oourt  of  the  Dis- 
trict of  Columbia  or  of  the  territories;  and 
when  such  jurisdiction  is  intended  to  be 
conferred,  it  should  be  done  in  clear  and 
explicit  language." 

The  decisions  to  that  effect  are  very  nu- 
merous, and  it  is  quite  inadmissible  to  hold 
that  criminal  cases  cannot  be  reviewed  here 
by  writ  of  error  or  appeal  without  express 
statutory  authority,  but  may  be  by  certiora- 
ri under  Revised  Statutes,  §  716  (  U.  S. 
Comp.  Stat.  1901,  p.  580),  for  the  correction 
of  any  error  that  may  have  been  committed 
by  the  lower  courts;  and  our  decisions  are 
to  the  contrary. 

In  Ex  parte  Gordon,  1  Black,  603,  17 
L.  ed.  134,  it  was  ruled  that  neither  a  writ 
of  error,  a  writ  of  prohibition,  nor  certiora- 
ri, would  lie  from  the  Supreme  Court  to  a 
circuit  court  of  the  United  States  in  a  crim- 
inal case,  and  that  the  only  case  in  which 
the  court  was  authorized  even  to  express  an 
opinion  on  the  proceedings  in  a  circuit  court 
in  a  criminal  case  was  where  the  judges  of 
the  circuit  court  were  opposed  in  opinion 
upon  a  question  arising  at  the  trial,  and 
certified  it  to  this  court  for  its  decision. 

It  is  true  that  in  Re  Chetwood,  166  U.  S. 
443,  462,  41  L.  ed.  782,  788,  17  Sup.  Ct. 
Rep.  385,  we  allowed  the  writ  t(X  bring  up 
for  review  certain  final  orders  of  the  circuit 
court,  which  interfered  with  causes  pending 
in  this  court;  and  the  question  of  the  issue 
of  the  writ  by  this  court  in  the  exercise  of 
an  inherent  general  power  under  the  Consti- 
tution did  not  arise.  Re  Tampa  Suburban 
R.  Co.  168  U.  S.  583,  42  lu  ed.  589,  18 
Sup.  Ct.  Rep.  177. 

And  in  Whitney  v.  Dick,  202  U.  S.  132, 
60  L.  ed.  963,  26  Sup.  Ct.  Rep.  584,  it  was 
said  that  the  power  of  the  court  to  issue 
original  and  independent  writs  of  certiorari 
might  be  upheld  under  the  authority  given 
by  §  716,  citing  Ex  parte  Vallandigham,  1 
Wall.  243,  17  L.  ed.  589,  and  cases;  Ewing 
V.  St.  Louis,  6  Wall.  413,  18  L.  ed.  657; 
Ex  parte  Lange,  18  Wall.  163,  21  L.  ed. 
872;  and  quoting  from  the  opinion  of  Mr. 


Justice  Gray  in  American   Constr.   Co.  ▼• 
Jacksonrille,  T.  &  K.  W.  R.  Co.  148  U.  a 
372,  37  L.  ed.  486,  13  Sup.  Ct  Rep.  758,e 
where  an*application  was  made  for  manda-  ^ 
mus  and  certiorari,  as  follows: 

''Under  this  provision,  the  court  might 
doubtless  issue  writs  of  certiorari  in  proper 
cases.  But  the  writ  of  certiorari  has  not 
been  issued  as  freely  by  this  court  as  by 
the  court  of  Queen's  bench  in  England.  Ex 
parte  Vallandigliam,  1  Wall.  243,  249.  17 
L.  ed.  589,  592.  It  was  never  issued  to 
bring  up  from  an  inferior  court  of  the  Unit- 
ed States  for  trial  a  case  within  the  ex- 
clusive jurisdiction  of  a  higher  court.  Fow- 
ler V.  Lindsey,  3  Dall.  411,  413,  1  L.  ed. 
658,  659;  Patterson  v.  United  States,  2 
Wheat.  221,  225,  226,  4  L.  ed.  224-226;  Ex 
parte  Hitz,  111  U.  S.  766,  28  L.  ed.  592,  4 
Sup.  Ct  Rep.  698.  It  was  used  by  this  court 
as  an  auxiliary  process  only,  to  supply  im- 
perfections in  the  record  of  a  case  already 
before  it;  and  not,  like  a  writ  of  error,  to 
review  the  judgment  of  an  inferior  court 
Barton  v.  Petit,  7  Cranch,  288,  3  L.  ed.  347; 
Ex  parte  Gordon,  supra;  United  States  v. 
Adams  (United  States  v.  Child),  9  Wall. 
661,  19  L.  ed.  808;  United  States  v.  Young, 
94  U.  8.  258,  24  L.  ed.  153;  Luxton  v. 
North  River  Bridge  Co.  147  U.  S.  337,  341, 
37  L.  ed.  194,  195,  13  Sup.  Ct  Rep.  356." 

But  the  distinction  between  preventing 
excesses  of  jurisdiction  and  the  mere  cor- 
rection of  error  is  a  fundamental  one,  and 
the  rule  remains  that  appeal  and  writ  of 
error,  being  the  proper  forms  of  procedure 
provided  for  the  mere  correction  of  error, 
the  appellate  jurisdiction  of  this  court  for 
that  purpose  is  limited  to  the  cases  in  which 
express  provision  is  made  for  appeals  or 
writs  of  error,  and  that  certiorari  cannot 
be  independently  used  to  supply  the  place 
of  a  writ  of  error  for  the  mere  correction 
of  error. 

The  construction  of  the  act  of  1891  must 
be  arrived  at  without  reference  to  such  re- 
cent legislation  as  the  act  of  Congress  of 
March  2,  1907  (34  Stat  at  L.  1246,  chap. 
2564,  U.  S.  Comp.  Stat  Supp.  1907,  p.  209), 
providing  for  writs  of  error  in  certain  in- 
stances in  criminal  cases,  in  respect  of  which 
this  court  held  in  United  States  v.  Keitel, 
211  U.  S.  398,  53  L.  ed.  — ,  29  Sup.  Ct  Rep^ 
123,  "that  the  purpose  of  the  statute  was 
to  give  the  United  States  the  right  to  seek 
a  review  of  decisions  of  the  lower  court 
concerning  the  subjects  embraced  within  the 
clauses  of  the  jstatute,  and  not  to  open  here 
the  whole  case.  We  think  this  conclusion  a 
arises  not  only  because  the  giving  of  theS 
exceptional  right  to  review  in  favor *of  the* 
United  States  is  limited  by  the  very  terms 
of  the  statute  to  authority  to  re-examine 
the  particular  decisions  which  the  atatata 
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embraces,  but  also  because  of  the  whole  con- 
text, which  dearly  indicates  that  the  pur- 
pose was  to  confine  the  right  given  to  a 
review  of  the  decisions  enumerated  in  the 
statute,  leaving  all  other  questions  to  be 
controlled  by  the  general  mode  of  procedure 
governing  the  same." 
80  far  at  that  statute  ia  an  innovation 


in  criminal  jurisdiction  in  certain  classes 
of  prosecutions,  it  cannot  be  extended  be- 
yond its  terms. 
Writ  of  certiorari  dismissed. 

Mr.  Justice  Moody  took  no  part  in  the 
consideration  and  disposition  of  this  case. 
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(213  U.  S.  288) 

6ERNARR  MACFADDEN 

V. 

UNITED  STATES. 

OOUBTB  (S  3S2*)— FSDBBAL  SUPBEMS  COUBT 

-^  Review    of    Dboisions   or    Oibouit 

CouBT  OF  Appeals. 

A  judgment  of  a  circuit  court  of  appeals 
in  a  case  in  which  the  jurisdiction  of  th« 
district  court  depended  solely  upon  the  fact 
that  the  case  was  one  arising  under  the 
criminal  laws  is,  by  the  very  terms  of  the 
act  of  March  3,  1891  (26  Stat,  at  L.  826, 
chap.  517,  U.  S.  Comp.  Stat.  1901,  p.  488), 
§  6,  "final,"  and  is  not  reviewable  in  the 
Federal  Supreme  Court,  although  constitu- 
tional rights  were  invoked  by  the  accused, 
jind  the  case  might,  therefore,  under  §  5  of 
that  act,  have  been  brought  directly  from 
the  district  court  to  the  Supreme  Court. 

gid.  Note.~For  other  cases,  see  Ck>iirt8,  Cent. 
§  im;    Dec  Dig.  i  U2.*] 

[No.  14,  Original.] 

Submitted  April  5,  1909.    Decided  April  12, 
1909. 

APPLICATION  for  Writ  of  Error  to  the 
Circuit  Court  of  Appeals  for  the  Third 
Circuit   to   review  a   judgment  which   af- 
firmed a  conviction  in  the  District  Court 
for  the  District  of  New  Jersey  for  mailing 
obscene  literature.    Denied. 
See  same  case  below,  165  Fed.  51. 
The  facts  are  stated  in  the  opinion. 
Mr.  Henry  M.  Earle  for  petitioner. 
Solicitor  General  Bowers  for  the  United 
S  States. 

*  *  Mr.  Justice  Moody  delivered  the  opinion 
ev  of  the  court: 

§      The  petitioner,  Bemarr  Macfadden,  was 

*  indicted  in  the^district  court  of  the  United 
States  for  the  district  of  New  Jersey  for 
mailing  obscene  literature,  in  violation  of 
§  3893  of  the  Revised  Statutes  (U.  S.  Comp. 
Stat.  1901,  p.  2658).  He  pleaded  not  guilty, 
and  upon  trial  before  a  jury  was  found 
guilty. 

Various  questions  of  law  arose  in  the 
course  of  the  trial,  which  need  not  be 
stated. 

After  the  evidence  was  concluded,  the  pe- 
titioner presented  to  the  presiding  judge 
many  requests  for  instructions  to  the  jury, 
which  were  refused,  under  exception.  For 
the  purposes  of  this  case  four  only  need  be 
referred  to,  and  they  summarily.  The  judge 
was  requested  to  rule  that  the  statute  un- 
der which  the  indictment  was  returned  was 
unconstitutional  (a)  because  it  abridged  the 
freedom  of  the  press;  (b)  because  it  was  un- 
certain and  created  no  general  rule  of  con- 
duct, and  therefore  the  indictment  was  vnth- 
•ut  due  process  of  law;  (c)  because  it  was 
ML  e0  po9t  faoto  law;    (d)  because  it  dele- 


gated   legislative   power   to   the   court   or 
jury. 

There  was  a  motion  in  arrest  of  judgment, 
which  was  overruled.  Thereupon  judgment 
was  entered,  and  the  petitioner  sued  out  a 
writ  of  error  to  the  circuit  court  of  ap- 
peals for  the  third  circuit.  That  court  af- 
firmed the  judgment. 

After  a  denial  of  a  petition  for  a  writ  of 
certiorari,  the  petitioner  made  application 
to  one  of  the  justices  of  this  court  for  a 
writ  of  error,  directed  to  the  circuit  court 
of  appeals.  The  question  of  the  right  of  the 
petitioner  to  such  a  writ  of  error  has  been 
referred  to  the  full  court,  and,  by  direction 
of  the  court,  briefs  on  the  part  of  the  United 
States  and  the  petitioner  have  been  filed  and 
considered. 

The  object  of  the  act  of  March  3,  1891 
(26  Stat,  at  L.  826,  chap.  517,  U.  S.  Comp. 
Stat.  1901,  p.  488),  was  to  distribute  the  ap- 
pellate jurisdiction  of  the  Supreme  Court 
between  it  and  the  newly-created  circuit 
courts  of  appeal,  and  to  abolish  the  appellate 
jurisdiction  of  the  circuit  courts.  The  first 
necessary  step  in  this  undertaking  was  to 
determine  in  what  cases  appeals  (using  the 
word  in  its  broader  sense)  might  be  taken 
directly  to  this  court.  This  was  done  in^ 
§5,  which  is  as  follows:  g 

•  "Sec.  5.  That  appeals  or  writs  of  error  • 
may  be  taken  from  the  district  courts  or 
from  the  existing  circuit  courts  direct  to  the 
Supreme  Court  in  the  following  cases: 

"In  any  case  in  which  the  jurisdiction  of 
the  court  is  in  issue;  in  such  cases  the  ques- 
tion of  jurisdiction  alone  shall  be  certified 
to  the  Supreme  Court  from  the  court  below 
for  decision. 

"From  the  final  sentences  and  decrees  in 
prize  causes. 

"In  cases  of  conviction  of  a  capital  or 
otherwise  infamous  crime. 

"In  any  case  that  involves  the  construc- 
tion or  application  of  the  Constitution  of 
the  United  States. 

"In  any  case  in  which  the  constitutional- 
ity of  any  law  of  the  United  States,  or  the 
validity  or  construction  of  any  treaty  made 
under  its  authority,  is  drawn  in  question. 

"In  any  case  in  which  the  Constitution  or 
law  of  a  state  is  claimed  to  be  in  contraven- 
tion of  the  Constitution  of  the  United 
States." 

Clause  3  of  this  section  has  been  amend- 
ed (act  of  January  20,  1897,  29  Stat,  at  L. 
492,  chap.  68,  U.  S.  Ccmp  Stat.  1901,  p. 
656),  by  striking  out  the  words  "or  other- 
wise infamous." 

Asstuning,  without  decision,  that  the  con- 
stitutional questions  were  real  and  sub- 
stantial, it  is  clear  that  a  vmt  of  error 
might  have  been  sued  out  originally  direct- 
ly from  this  court  under  clause  5.    Loeb  v. 
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Columbia  Twp.  179  U.  8.  472,  46  L.  ed.  280, 
21  Sup.  Ct.  Rep.  174.  But  this  wu  not 
done,  and,  by  the  appeal  to  the  drcuit  court 
of  appeals,  the  right  of  direct  appeal  here 
was  lost.  Robinson  ▼.  Caldwell,  165  U.  S. 
359,  41  L.  ed.  745,  17  Sup.  Ct.  Rep.  343. 

Section  6  of  the  act  provides  that  the  cir- 
cuit courts  of  appeal  shall  exercise  appellate 
jurisdiction  "in  all  cases  other  than  those 
provided  for  in  the  preceding  section  of  this 
act;"  and  the  fact  that  there  were  in  the 
ease  questions  which  would  have  warranted 
a  direct  appeal  to  this  court  does  not  deprive 
the  circuit  court  of  appeals  of  its  jurisdic- 
tion. American  Sugar  Ref.  Co.  v.  New  Or- 
leans, 181  U.  S.  277,  45  L.  ed.  859,  21  Sup. 
Ct  Rep.  646.  In  the  case  at  bar  the  circuit 
^  eourt  of  appeals  has  assumed  jurisdiction 
g  and  rendered  judgment.  May  the  petitioner 
•  have  a  writ  of  error  directed*to  that  judg- 
ment? The  answer  to  this  question  depends 
upon  whether  the  judgment  of  the  circuit 
court  of  appeals  was  final.  The  act  con- 
templated that  certain  judgments  of  the  cir- 
cuit court  of  appeals  might  be  reviewed  on 
writ  of  error  in  this  court,  and  that  certain 
other  judgments  could  not  be  so  reviewed. 
The  line  of  division  is  marked  in  §  6  of  the 
act.  It  is  to  be  observed  that  the  line  of 
division  between  cases  appealable  directly 
to  this  court  and  those  appealable  to  the 
drcuit  eourt  of  appeals,  made  by  §  6  of  the 
act,  is  based  upon  the  nature  of  the  case  or 
of  the  questions  of  law  raised.  But  the  line 
of  division  between  cases  appealable  from 
the  circuit  court  of  appeals  to  this  court 
and  those  not  so  appealable,  drawn  by  §  6, 
is  different,  and  is  determined,  not  by  the 
nature  of  the  case  or  of  the  questions  of  law 
raised,  but  by  the  sources  of  jurisdiction  of 
the  trial  court,  namely,  the  circuit  court  or 
the  district  eourt, — whether  the  jurisdic- 
tion rests  upon  the  character  of  the  parties 
or  the  nature  of  the  case.  Huguley  Mfg. 
Co.  ▼.  Galeton  Cotton  Mills,  184  U.  S.  290, 
46  L.  ed.  546,  22  Sup.  Ct.  Rep.  452,  where  it 
was  said  by  the  chief  justice,  citing  cases, 
••The  jurisdiction  referred  to  is  the  juris- 
diction of  the  circuit  court  as  originally  in- 
voked." The  difference  in  the  test  for  de- 
termining whether  a  case  is  appealable  from 
the  trial  court  directly  to  this  court,  and 
the  test  for  determining  whether  a  case  is 
appealable  from  the  circuit  court  of  appeals 
to  this  court,  is  important,  and  a  neglect  to 
observe  it  leads  to  confusion. 

The  statute  says  that  the  judgment  of  the 
drcuit  court  of  appeals  "shall  be  final  in 
all  cases  in  which  the  jurisdiction  is  depend- 
ent entirely  upon  the  opposite  parties  to  the 
■uit  or  controversy  being  aliens  and  dtizens 
of  the  United  States  or  citizens  of  differ- 
ent states;  also  in  all  cases  arising  under 
the  patent  laws,  under  the  revenue  laws,  and 


under  the  criminal  laws,  and  in  admiralty 
cases."  In  all  other  cases  there  is  a  right 
of  review  by  this  court  if  the  matter  in  con- 
troversy exceeds  $1,000. 

As  this  is  a  case  arising  under  the  crimi-^ 
nal  laws,  the  judgment  of  the  circuit  court g: 
of  appeals,  rendered  within  its  lawful  •ju-* 
risdiction,  is,  by  the  very  terms  of  the  act, 
final.  And  so  it  was  held  in  Cary  Mfg.  Co. 
V.  Acme  Flexible  Clasp  Co.  187  U.  S.  427, 
47  L.  ed.  244,  23  Sup.  Ct.  Rep.  211,  thir 
eourt  saying,  through  the  chief  justice:  "Al- 
though  it  is  insisted  that  the  judgment  im- 
posing the  fine  was  a  final  judgment  in  » 
criminal  matter,  it  is  argued  that  it  in- 
volved the  denial  of  constitutional  rightsy 
and  hence  that  this  court  has  jurisdiction 
under  §  5  of  that  act;  but  it  is  settled  that, 
even  if  a  party  might  be  entitled  to  come  di- 
rectly to  this  court  under  that  section,  yet, 
if  he  does  not  do  so,  and  carries  his  case  to 
the  circuit  court  of  appeals,  he  must  abide 
by  the  judgment  of  that  court;"  and  the 
writ  of  error  to  the  circuit  court  of  appeals 
was  accordingly  dismissed.  Unless  this  case 
has  been  overruled,  it  governs  the  case  at 
bar. 

But  it  is  argued  that  the  right  to  this 
writ  of  error  is  supported  by  the  decision  of 
this  court  in  Spreckels  Sugar  Ref.  Co.  v, 
McCUin,  192  U.  8.  397,  48  L.  ed.  496,  24 
Sup.  Ct  Rep.  376.  An  examination  of  that 
case,  however,  shows  that  the  exact  decision 
has  no  relevancy  to  the  question  now  before 
us.  The  language  of  the  opinion  should  be 
interpreted  in  the  light  of  the  facts  of  the 
case.  The  plaintiff  there  brought  an  action 
against  the  collector  of  internal  revenue  to 
recover  certain  taxes  imposed  by  the  revenue 
laws  of  the  United  States,  paid  by  it  under 
protest.  The  plaintiff's  claim,  as  stated  in 
his  declaration,  was  twofold;  first,  that  the 
taxes  were  not  due  under  the  act,  as  prop- 
erly construed;  and,  second,  that  the  act  it- 
self was  unconstitutional.  The  jurisdiction,, 
therefore,  of  the  trial  court,  was  iniv>ked  up- 
on two  grounds:  first,  because  it  was  m 
revenue  case;  and,  second,  because  it  arose 
under  the  Constitution  and  laws  of  the 
United  States  (25  Stat  at  L.  433>.chap.  866, 
U.  S.  Comp.  Stat.  1901,  p.  508),  which 
means  that  the  plaintiff's  case  thus  arosev 
Louisville  &  N.  R.  Co.  v.  Mottley,  211  U.  &, 
149,  53  L.  ed.  — ,29  Sup.  Ct  Rep.  42;  and 
cases  cited.  Judgment  went  against  the  plain- 
tiff, and  it  was  affirmed  by  the  circuit  court 
of  appeals.  A  writ  of  error  from  this  court 
to  the  drcuit  court  of  appeals  was  sued  out, 
and  the  question  was  whether  it  wovld  lie. 
That  question,  as  we  have  seen,  is  deter- 
minable by  the  jurisdiction  of  the  trial 
court.     If  the  jurisdiction  depended 
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*  upon  the  fact  that  it  was  a  ease  arisingnm- 
der  the  revenue  laws,  the  judgment  of  the 
eircuit  court  of  appeals  was  a  final  judg- 
ment. If,  on  the  other  hand,  the  jurisdic- 
tion depended  solely  upon  the  fact  that  it 
was  a  case  arising  out  of  the  Constitution 
or  laws  of  the  United  States,  the  jurisdic- 
tion of  the  circuit  court  of  appeals  was  not 
£nal,  and  it  was  reviewable  upon  writ  of 
error  as  matter  of  right  in  this  court. 

Here  was  a  case,  then,  which,  in  one 
aspect  of  the  jurisdiction,  was  reviewable  by 
this  court,  and,  in  another  aspect  of  the  ju- 
risdiction, was  not  reviewable  here.  The 
precise  case  had  not  arisen  before,  and  the 
statute  was  silent  upon  it.  It  was  held  that 
the  writ  of  error  could  be  maintained,  as 
the  jurisdiction  of  the  trial  court  did  not 
depend  solely  upon  grounds  which,  by  the 
terms  of  the  act,  would  have  made  the  judg- 
ment of  the  circuit  court  of  appeals  final, 
but  depended  also  upon  grounds  which  would 
have  permitted  a  writ  of  error  from  this 
court  to  the  circuit  court  of  appeals.  That 
this  was  the  precise  ground  of  the  decision 
is  clear  from  the  whole  trend  of  the  reason- 
ing and  from  the  statement  in  the  opinion, 
p.  410,  that  "the  judgment  of  the  circuit 
court  of  appeals  is  not  final,  within  the 
meaning  of  the  6th  section,  in  a  case  which, 
although  arising  under  a  law  providing  for 
internal  revenue,  and  involving  the  con- 
struction of  that  law,  is  yet  a  case  also  in- 
volving, from  the  outset,  from  the  plaintiff's 
showing,  the  construction  or  application  of 
the  Constitution,  or  the  constitutionality  of 
an  act  of  Congress."  The  case  decides  noth- 
ing more  tlian  that,  where  the  jurisdiction 
of  the  trial  court  is  shown,  by  the  plaintiff's 
statement  of  his  own  case,  to  rest  upon  two 
distinct  grounds, — ^first,  a  ground  where  the 
appellate  jurisdiction  of  the  circuit  court  of 
appeals  was  made  final  by  the  statute;  and, 
second,  a  ground  where  the  appellate  juris- 
diction of  the  circuit  court  of  appeals  was 
made  by  the  statute  reviewable  in  this 
eourt, — ^the  latter  ground  of  jurisdiction 
would  control,  and  the  writ  of  error  to  the 
eircuit  court  of  appeals  would  lie.  Thus 
construed,  the  case  is  consistent  with 
t,  all  the  decisions  and  has  no  application 
^  here,  because  the  only  ground  of  jurisdic- 
*  tion  of  the  district  court  in  the  case^at  bar 
was  that  it  wajs  a  case  arising  under  the 
criminal  laws.  In  such  a  case  the  statute 
makes  the  judgment  of  the  circuit  court  of 
appeals  final,  and  it  is  no  less  final  be- 
cause the  petitioner  here  might,  if  he  had 
been  so  advised,  originally  have  invoked  di- 
rectly, under  §  6  of  the  act,  the  appellate 
jurisdiction  of  this  court. 

We  are  of  the  opinion  that  the  writ  of  er- 
ror does  not  lie,  and  the  application  for  it 
is  denied. 
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(213  U.  S.  S38) 
HENRY  VAN  GIESON,  Appt, 
v. 
C.B.  HAILB. 

Execution  (§  251^— Saub— Ssmno  Abidb 

—Inadequate  Pbice. 

A  sale  on  execution  in  defiance  of  an  or- 
der restraining  the  sale,  made  by  the  court 
rendering  the  judgment,  will  be  set  aside 
where  the  existence  of  such  order,  whether 
valid  or  not,  was  the  cause  of  the  very  in- 
adequate price  obtained. 

[Ed.  Note.--Por  other  caises.  see  Execution, 
GenL  Dig.  8  708;    Dec  Dig.  §  25L*] 


[No.  121.] 


Submitted 


April    6, 
19, 


1909. 
1909. 


Decided  April 


APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Hawaii  to  review  a  de- 
cree which,  on  appeal  from  the  Circuit 
Court  of  the  First  Circuit  in  that  territory, 
set  aside  a  sale  on  execution,  and  ordered  a 
reconveyance  upon  payment  into  oourt  of 
the  amount  of  the  judgment.    Affirmed. 

See  same  case  below,  18  Haw.  307. 

The  facts  are  stated  in  the  opinion. 

Mr.  Henry  Van  Gieson  tfi  profria  per^ 
sona  for  appellant. 

No  appearance  for  appellee. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  bill  in  equity,  brought  by  the 
appellee  to  set  aside  a  sale  on  execution  to 
Van  Gieson.  The  bill  alleges  the  bringing 
of  an  action  for  taxes  by  a  collector,  recov- 
ery of  a  judgment  on  default,  and  the  issue 
of  execution  thereupon.  It  sets  up  various 
supposed  technical  defects  in  the  summons 
and  subsequent  proceedings,  but  these  do 
not  need  to  be  stated.  It  is  enough  to  say 
that,  on  the  ground  of  such  supposed  de- 
fects, motions  were  made  in  the  district 
court  where  the  judgment  was  rendered, 
that  the  execution  be  recalled,  that  the 
service  of  summons  be  set  aside  and  quashed, 
and  that  the  high  sheriff  be  ordered  not  to 
sell  under  the  execution  until  further  orders 
of  the  court.  This  order  was  made  and  agj 
time  was  fixed  for  thfl*hearing  of  the  motion  * 
at  an  early  day.  Nevertheless,  the  sheriff 
proceeded  with  the  sale  as  it  had  been  ad- 
vertised, on  the  day  before  that  fixed  for  the 
hearing,  and  sold  three  lots  of  land,  at  a 
very  inadequate  price,  to  Van  Gieson,  an  as- 
sistant of  his.  He  gave  notice  pending  the 
sale  that,  at  the  fall  of  the  hammer,  he 
should  require  a  deposit  of  50  per  oent  of 
the  purchase  money  for  each  parcel  then 
unsold, — a  condition  not  contained  in  the 
notice  of  sale,  and  not  enforced  against 
Van  Gieson.  The  bill  is  founded  on  the  al- 
leged defects  in  the  proceedings  before  exe- 
cution as  well  as  in  the  sale,  and  prays  to 
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have  the  judgment  declared  void,  and,  as  we 
have  said,  the  sale  set  aside.  The  supreme 
court  of  the  territory  set  aside  the  sale,  and, 
upon  the  plaintiff  paying  into  court  the 
amount  of  the  judgment,  ordered  a  reconvey- 
ance, whereupon  Van  Gieson  appealed  to 
this  court. 

The  ground  on  which  the  supreme  court 
went  was  the  single  short  point  that  the 
existence  of  the  order,  whether  valid  or  not, 
was  what  made  the  sale  disastrous.  Wo 
see  no  reason  for  not  accepting  this  conclu- 
sion. However  vexatious  the  conduct  of  the 
appellee  may  have  been,  his  property  should 
not  be  sacrificed  by  reason  of  the  act  of  a 
eourt. 

Decree  affinned. 

(as  U.  8.  889)         

BOQUILLAS    LAND    &    CATTLE    COM- 
PANY, Appt, 

V. 

J.  N.  CURTIS,  Samuel  C.  Curtis,  Lyman 
Curtis,  and  John  Summers. 

Waters  and  Watbb  Courses  (f  20*)— 
Appropriation  —  Effect  as  Against 
Prior  Riparian  Proprietors  -^  Mexi- 
can Law. 

1.  The  grantee  from  the  state  of  Sonora, 
Mexico  of  land  on  the  San  Pedro  river,  can- 
not claim  to  have  acquired,  under  the  grant, 
rights  as  a  riparian  proprietor  of  which  he 
could  not  be  deprived  by  a  subsequent  at- 
tempt to  appropriate  the  water,  since  the 
doctrine  of  appropriation  was,  to  some  ex- 
tent, at  least,  m  force  in  that  state  by  cus- 
tom, irrigation  having  been  practised  in  the 
Santa  Cruz  valley  prior  to  the  cession  to 
the  United  States,  and  the  right  of  appro- 
priation, without  regard  to  the  riparian 
character  of  the  lands,  having  been  in  force 
there  probably  from  the  time  when  the 
Spaniards  first  settled  in  the  valley. 

[Ed.  Note.>-For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  9  13;   Dec  Dig.  9  20.*] 

Waters  and  Water  Courses  (§  20*)— 
Appropriation  —  Effect  of  Patent  — 
Confirming  Mexican  Grant. 

2.  The  acquisition  of  rights  as  a  riparian 
proprietor  which  could  not  be  displaced  by 
a  subsequent  attempt  to  appropriate  the 
water  cannot  be  based  upon  a  patent  from 
the  United  States,  issued  pursuant  to  a  de- 
cree of  the  court  of  private  land  claims, 
confirming  a  Mexican  grant  to  riparian 
lands,  on  the  theory  that  such  patent  not 
only  confirms  the  Mexican  title,  but  releases 
that  of  the  United  States. 

[Bd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  9  18;   Dec.  Dig.  9  20.* J 

Waters  and  Water  Courses  (§  34*)— 
Riparian  Rights— Adoption  of  Com- 
mon Law. 

3.  The  general  adoption  of  the  common 
law  by  Howell's  Ariz.  Code,  1864,  chap.  61, 
§  7,  cannot  be  deemed  to  have  included  the 
common-law  doctrine  of  riparian  rights,  in 
view  of  the  declaration  of  the  Bill  of 
Rights,  art.  22,  that  streams  susceptible  of 
use  for  irrigation  purposes  are  public  prop- 
erty, and  of  the  various  provisions  of  chap. 
56  of  the   Code,  giving  those   owning  or 


possessing  irrigable  lands  the  right  to  di- 
vert^ by  means  of  irrigating  canals,  neoes- 
sary  water  from  any  convement  stream. 

[Bd.  Note.~For  other  eases,  see  Waters  and 
Water  Courses,  Cent  Dig.  9  27;   Dec  Dig.  9  S4.*] 

Waters  and  Water  GoxntSEs  (§  8*)— Ap- 
propriation—Persons  Entitled. 
4.  The    right   to    appropriate   water    for 

irrigation  purposes  where  the  doctrine  of 

prior  appropriation  obtains  is  not  confined 

to  riparian  proprietors. 
TEd.  Note.— For  otber  cases,  see  Waters  and 

Water  Courses,  Cent  Dig.  9  S :   Dec.  Dig.  9  8.*] 


[No.  133.] 

Argued  and  submitted  April  7,  1900. 
cided  April  19,  1909. 
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APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Arizona  to  review  a  decree 
which  affirmed  a  decree  of  the  District 
Court  of  Cochise  County,  in  that  territory, 
dismissing  the  bill  in  a  suit  to  enjoin  the 
withdrawal  of  water  from  the  San  Pedro 
river,  and  from  building  for  that  purpose  a 
dam  and  ditch  upon  and  through  the  plain- 
tiff's land.    Affirmed. 

See  same  case  below  (Ariz.)  89  Pac.  604. 

The  facts  are  stated  in  the  opinion. 

Mr.  Sngene  S.  Ivee  for  appellant. 

Messrs.  H.  It.  Pickett  and  Ben.  Good- 
rich for  appellees. 


*Mr.  Justice  Holmes  delivered  the  opin-* 

ion  of  the  court: 

This  is  a  bill  in  equity,  brought  by  the 
appellant  to  prevent  the  defendants  from 
withdrawing  water  from  the  San  Pedro 
river,  and  from  building  for  that  purpose  a 
dam  and  ditch  upon  and  through  the  plain- 
tiffs land.  The  plaintiff  owns  a  tract  ex- 
tending on  both  sides  of  the  river  for  about 
lAYz  miles  and  reaching  back  from  the  river 
for  a  mile  and  one-eighth  on  each  side.  It 
derives  its  title  from  a  grant  of  the  state 
of  Sonora  in  1833,  confirmed  by  a  decree  of 
the  court  of  private  land  claims  on  Febru- 
ary 14,  1899,  and  a  patent  from  the  United 
States  in  pursuance  of  the  decree,  dated 
December  14,  1900.  By  reason  of  disputes 
before  the  date  of  the  patent  and  wrongful 
disputes  since,  the  plaintiff  has  not  made 
actual  use  of  all  the  waters  of  the  river,  al- 
though they  are  not  sufficient  to  irrigate  all 
the  plaintiff's  land  that  admits  of  irrigation. 
It  has  constructed  no  dams,  canals,  or  the 
like,  and  has  not  taken  the  water  except  eg 
for  watering  stock  and  other  similar  uses  of  J 
*lt  in  its  natural  flow.  The  defendants* 
threaten  and  intend  to  build  a  dam,  as  al- 
leged, in  place  of  one  built  in  1903,  but 
washed  out,  and  to  build  and  rebuild  a  ditch 
through  land  of  the  plaintiff  to  another 
ditch  already  established,  and  to  divert  the 
water  through  the  same  to  land  of  thnirs 
on  the  north.    They  set  up  no  title,  except 
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that  they  have  been  the  first  to  appropriate 
the  water.  The  plaintiif  elaims  as  riparian 
owner,  and  argues  that,  as  sudi,  it  has  a 
right  that  eannot  be  taken  from  it  by  sim- 
ple appropriation.  The  territorial  court  of 
first  instance  and  the  supreme  court  dis- 
missed the  bill  (89  Pac  504),  and  the  plain- 
tiff appealed  to  this  court. 

It  is  not  denied  that  what  is  called  the 
«ommon-law  doctrine  of  riparian  water 
rights  does  not  obtain  in  Arizona  at  the 
present  day  (Arizona  Rev.  Stat.  1887,  § 
3198),  but  the  plaintiff  contends  that  it  had 
acquired  such  rights  before  that  statutory 
declaration,  and  that  it  cannot  be  deprived 
of  them  now.  So  far  as  the  elaim  is  rested 
on  the  original  grant  and  the  Mexican  law, 
it  may  be  disposed  of  in  a  few  words,  with- 
out going  into  all  the  questions  that  would 
have  to  be  answered  before  an  opposite  con- 
clusion could  be  reached.  "Whatever  may 
have  been  the  general  law  throughout  the 
Republic  of  Mexico  on  the  subject  of  water, 
it  is  reasonably  certain  that,  in  the  state  of 
Sonora,  the  doctrine  of  appropriation,  as 
now  recognized,  was  to  some  extent  in  force 
by  custom.  In  this  territory  irrigation  was 
practised  in  the  Santa  Cruz  valley  prior  to 
the  cession,  and  it  is  well  known  the  right 
of  appropriation  without  regard  to  the 
riparian  character  of  the  lands  was  there 
in  force  probably  from  the  time  when  the 
Spaniards  first  settled  in  the  valley.  Our 
statutes,  as  well  as  those  of  New  Mexico, 
seem  to  have  had  their  origin  in  the  Mexi- 
can law  as  modified  by  custom."  This  is 
the  statement  of  the  territorial  court,  and 
we  know  nothing  to  control  it.  It  is  not 
met  by  arguments  as  to  the  general  char- 
acter of  Mexican  law,  or  by  inference  from 
the  situation  and  nature  of  the  grant,  llie 
same  doctrine  seems  to  be  implied  by  the 

j  Howell  C!ode,  chap.  66,  §  26,  which  we  shall 

J  refer  to  again. 

*  *The  plaintiff  draws  another  argument 
from  the  effect  of  the  United  States  patent. 
It  contends  that  the  patent  not  only  con- 
firms the  Mexican  title,  but  releases  that  of 
the  United  States  (Beard  v.  Federy,  3  Wall. 
478,  491,  18  L.  ed.  88,  92),  and  that,  by 
the  grant  from  the  United  States,  it  gained 
rights  as  a  riparian  proprietor  that  could 
not  be  displaced  by  a  subsequent  attempt  to 
appropriate  the  water  (Sturr  v.  Beck,  133 
U.  S.  641,  33  L.  ed.  761,  10  Sup.  Ct.  Rep. 
360).  But,  while  it  is  true  that  in  Beard 
V.  Federy,  supra,  Mr.  Justice  Field  calls 
such  a  patent  a  quitclaim,  we  think  it 
rather  should  be  described  as  a  confirmation 
in  a  strict  sense.  "Confirmation  is  the 
approbation  or  assent  to  an  estate  already 
created,  which,  as  far  as  is  in  the  con- 
finner's  power,  makes  it  good  and  valid; 
so  that  the  confirmation  doth  not  regularly 


ereate  an  estate;  but  yet  sueh  words  may 
be  mingled  in  the  eonfinnation,  as  may 
create  and  enlarge  an  estate;  but  that  la 
by  the  force  of  such  words  that  are  foreign 
to  the  business  of  confirmation.''  Gilbert,. 
Tenures,  76.  It  is  not  to  be  understood  that 
when  the  United  States  executes  a  document 
on  the  footing  of  an  earlier  grant  by  a 
former  sovereign,  it  intends  or  purports  to 
enlarge  the  grant.  The  statute  under  which 
the  Mexican  title  was  decided  to  be  good 
speaks  of  confirmation  throughout,  an^  iA 
the  most  pertinent  passage,  directing  a 
patent  to  be  issued,  says  that  it  shall  be> 
issued  "to  the  confirmee."  Act  of  March. 
3,  1891,  chap.  639,  §  10,  26  Stat,  at  L.  864,. 
859,  U.  S.  Comp.  Stat.  1901,  pp.  766,  771. 
It  would  be  possible,  perhaps,  to  argue  to- 
the  contrary  from  provisions  in  §§  8  and 
13,  that  the  confirmation  shall  only  work  a. 
release  of  title  by  the  United  States,  but  we 
are  satisfied  that  the  true  intent  of  the 
statute  and  the  reason  of  the  thing  are  as 
we  have  said. 

The  opinion  that  we  have  expressed 
makes  it  unnecessary  to  decide  whether- 
lands  in  the  arid  regions,  patented  after  the 
act  of  March  3,  1877,  chap.  107,  19  Stat.  at. 
L.  377,  U.  S.  Comp.  Stat.  1901,  p.  1648,  are 
not  accepted  subject  to  the  rule  that  priori- 
ty of  appropriation  gives  priority  of  right 
by  virtue  of  that  act,  construed  with  Rev. 
Stat.  §  2339,  U.  S.  Comp.  Stat.  1901,  p. 
1437.  The  supreme  court  of  Oregon  has  ren- 
dered a  decision  to  that  effect  on  plausible 
grounds.  Hough  v.  Porter  (Or.)  98  PaciSb 
1083.  See  further,  act  of  March  3,  1891,$ 
chap.  661,  §  18,  26  Stat,  at  L.*1101,  U.  S.* 
Comp.  Stat.  1901,  p.  1570;  United  States  v. 
Rio  Grande  Dam  &  Irrig.  Co.  174  U.  S.  690, 
704-706,  43  L.  ed.  1136,  1142,  1143,  19  Sup. 
Ct.  Rep.  770;  Gutierres  v.  Albuquerque 
Land  &  Irrig.  Co.  188  U.  S.  646,  663,  47 
1m  ed  688,  692,  23  Sup.  Ct.  Rep.  338.  So 
it  is  unnecessary  to  consider  how  far,  if 
at  all,  the  defendants  represent  an  ap- 
propriation of  the  water  before  the  patent, 
was  granted.  For  that  reason  we  have  not 
set  forth  the  details  found  by  the  court  be- 
low as  to  the  dams,  ditches,  and  use  of 
water,  going  back  to  1877. 

But,  perhaps,  the  main  contention  of  the 
plaintiff  is  based  on  the  legislation  of  the 
territory,  and  especially  on  the  Howell. 
Code  of  1864,  chap.  61,  §  7,  as  follows: 
"The  common  law  of  England,  so  far  as  it 
is  not  repugnant  to  or  inconsistent  with 
the  Constitution  and  laws  of  the  United 
States,  or  the  Bill  of  Rights  or  laws  of  this, 
territory,  is  hereby  adopted,  and  shall  be 
the  rule  of  decision  in  all  the  courts  of  this< 
territory."  We  assume  that  this  section, 
however  it  may  affect  the  case  at  bar,  waa^ 
within  the  power  of  the  legislature  to  enact.. 
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United  States  v.  Rio  Grande  Dam  &  Irrig. 
Co.  174  U.  S.  600,  702,  703,  43  L.  ed.  1136, 
1141,  1142,  19  Sup.  Ct.  Rep.  700.  Gutierres 
T.  Albuquerque  Land  ft  Irrig.  Co.  supra. 
Act  of  June  17,  1902,  chap.  1093«  §  8.  32 
Stat,  at  L.  390,  U.  S.  Comp.  Stat.  Supp. 
1907,  p.  616.  But  we  agree  with  the  terri- 
torial court  that,  construed  with  the  rest 
of  the  Code,  it  is  far  from  meaning  that 
patentees  of  a  ranch  on  the  San  Pedro  are 
to  have  the  same  rights  as  owners  of  an 
estate  on  the  Thames. 

In  the  first  place,  this  is  merely  the  adoi>- 
tion  of  a  general  system  as  against  another 
general  system  (the  Spanish-Mexican)  that 
had  been  in  force  and  that  was  repealed  by 
SI.  If  there  were  nothing  more  in  the 
Code,  it  would  be  going  a  great  way  to  say 
that  such  a  broad  phrase  forbade  the  courts 
to  hold  that  the  common  law  was  adaptable, 
and  established  the  English  rule  of  riparian 
rights  only  for  English  conditions,  as  sug- 
gested by  Nave,  J.,  below.  It  might  be 
argued,  with  force,  that  an  amendment  in* 
serting  the  words,  "So  far  only  as  is  con- 
sistent with  and  adapted  to  the  natural  and 
physical  condition  of  the  territory,  and  the 
necessities  of  the  people  thereof,"  merely  ex- 
«pressed  what  was  implied  before.  Rev.  Stat. 
^1887,  §  2936.  And  the  like  might  be  urged 
*  with  regard  to  S  3198  of  the^Revised  Stat- 
utes of  1887,  which,  in  terms,  enacted  or  de- 
clared that  "the  common-law  doctrine  of 
riparian  water  rights''  should  not  obtain. 
But  we  are  not  left  to  rely  upon  reasonable 
implications  and  argument,  for  other  parts 
of  the  original  Code  are  express  upon  the 
point.  Therefore  we  need  not  consider 
whether,  in  any  event,  the  statute  could  be 
supposed  to  confer  property  rights  not 
previously  possessed  and  not  subject  to 
legislative  change.  Compare  Wisconsin  & 
M.  R.  Co.  ▼.  Powers,  191  U.  6.  379,  387,  48 
L.  ed.  229,  231,  24  Sup.  Ct.  Rep.  107,  and 
Damon  v.  Hawaii,  194  U.  S.  164,  160,  48 
L.  ed.  916,  917,  24  Sup.  Ct.  Rep.  617. 

By  the  statutory  Bill  of  Rights,  art  22, 
all  streams  capable  of  being  used  for  the 
purposes  of  irrigation  are  declared  to  be 
public  property,  and  no  one  shall  have  the 
right  to  appropriate  them  exclusively  except 
under  such  equitable  regulations  as  the 
legislature  shall  provide.  And  then  chap- 
ter 66,  "Of  Acequias  or  Irrigating  Canals," 
After  again  declaring  streams  of  running 
water  public,  §  1,  enacts  that  "all  the  in- 
habitants of  this  territory  who  own  or  pos- 
sess arable  and  irrigable  lands  shall  have 
the  right  to  construct  public  or  private 
acequias,  and  obtain  the  necessary  water 
for  the  same  from  any  convenient  river, 
creek,  or  stream  of  running  water,"  §  3. 
By  §  4,  when  such  acequias  run  through 
tin  lands  of  private  persons  not  benefited. 


the  damages  are  to  be  assessed  by  the  pro- 
bate judge  in  a  summary  numner,  on  appli- 
cation of  the  party  interested.  6  4.  Prefer- 
ence is  given  to  irrigation  over  other  uses. 
§  6.  By  6  7  the  exclusive  right  to  the  water 
is  given  to  the  persons  taking  out  a  ditch 
for  agricultural  purposes,  and  a  right  to 
damages  if  the  water  afterwards  is  taken 
for  mining.  By  §  17  precedence  is  given  in 
time  of  scarcity  to  the  oldest  titles,  and  by 
§  26,  "the  regulations  of  acequiajs  whicli 
have  been  worked  according  to  the  laws  and 
customs  of  Sonora  and  the  usages  of  the 
people  of  Arizona  shall  remain  as  they 
were  made  and  used  up  to  this  day;"  and 
the  chapter  is  to  be  enforced  from  the  day 
of  publication.  There  are  many  more  de- 
tails, but  we  have  recited  enough  to  show 
that  the  interpretation  given  by  the  court  i* 
below  to  the  general  adoption  of  the  com- 2 
mon  law  by  the  Howell  Code,  and* the* 
qualifications  imposed  upon  it,  were  correct. 
They  simply  follow  what  has  been  under- 
stood to  be  th»  law  for  many  years.  Clough 
V.  Wing,  2  Ariz.  371,  17  Pac.  463. 

The  right  to  use  water  is  not  confined  to 
riparian  proprietors.  Gutierres  v.  Albu- 
querque Land  &  Irrig.  Co.  188  U.  S.  646, 
666,  47  L.  ed.  688,  693,  23  Sup.  Ct  Rep. 
338;  Coffin  v.  Left  Hand  Ditch  Co.  6  Colo. 
443,  449,  460;  Willey  v.  Decker,  11  Wyo. 
496,  100  Am.  St.  Rep.  939,  73  Pac  210, 
220.  Such  a  limitation  would  substitute  ac- 
cident for  a  rule  based  upon  economic  con- 
siderations, and  an  effort,  adequate  or  not, 
to  get  the  greatest  use  from  all  available 
land.  Whether  there  are  any  limits  of 
distance  is  a  question  not  arising  in  this 


A  final  objection  urged  is  that  the  plain- 
tiff's lapd  is  taken  without  compensation. 
It  wouM  seem  that  this  is  merely  technical 
in  this  ease.  There  does  not  appear  to  have 
been  any  discussion  of  the  point  below,  and 
it  is  probable  that  the  water  is  the  only 
thing  that  has  substantial  value  or  really 
is  cared  for.  But  the  plaintiff  is  authorized 
to  have  his  damages  assessed  if  he  desires 
by  chap.  66,  %  4  (now  Rev.  Stat.  $  3202), 
as  we  have  mentioned.  We  think  that  it 
would  be  unjust  to  disturb  the  decree  on 
this  ground,  although  in  other  circum- 
stances   the    objection    might    be    grave. 

Decree  affirmed. 

(218  U.  a  801) 
LEEDS  &  GATLIN  COMPANY,  Petitioner, 

V. 

VICTOR  TALKING  MACHINE  COM- 
PANY and  United  States.  Gramophone 
Company. 

Patents  (f  328*)— Oombination  ob  Fuko- 

TIOR— PABTIOUI.AB  PATENTS. 

1.  A  combination,  and  not  a  function, 
of  a  machine,  is  embodied  in  claim  35  ol 
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the  Berliner  patent  No.  534,S4S,  lor  a 
*<8omid-produeing  apparatue  ooneisting  of 
a  tniTeling  tablet  naying  a  sound  record 
formed  thereon  and  a  reproducing  stylus 
shaped  for  engagement  with  said  record, 
and  free  to  be  vibrated  and  propelled  by  the 
same,  substantially  as  described." 

nOd.  Note«— For  other  eases,  see  Patents,  Dec. 
Dig.  I  S28.n 

Patents  (§  295*)  —  Infbinoemewt  —  Pbi- 

LIICINABT  INJUNOTION. 

2.  A  prior  adjudication  of  a  Federal 
court,  sustaining  the  validity  of  the  patent 
in  suit,  is  a  valid  around  for  granting  a 
preliminary  injunction  aeainst  infringe- 
ment. 

[Bd.  Note.— For  other  cases,  see  Patents.  Cent. 
Dig.  §  474;    Dec  Dig.  |  295.*] 

Patents  (§  324*)  —  Infringement  —  Pbb- 

UMiNABY     Injunction  —  Cebtiobabi  — 

Scope  of  Review. 

8.  Defenses  of  anticipation  and  want  of 
infrineement  will  not  ordinarily  be  passed 
upon  by  the  Federal  Supreme  Court  on  cer- 
tiorari to  a  circuit  court  of  appeals,  to 
review  an  order  granting  a  preliminary  in- 
junction in  a  patent  suit 

[Ed.  Note.~For  other  cases,  see  Patents,  Cent. 
Dig.   S8  600-606;    Dec.   Dig.  f  824.*J 

Patents  (§  132*)  —  Tebu  —  Expiration 
WITH  Fobeion  Patent. 

4.  All  the  claims  of  a  domestic  patent  do 
not  necessarilv  expire  with  a  foreign  pat- 
ent because  of  the  provisions  of  U.  S.  Rev. 
Stat.  §  4887,  U.  6.  Comp.  Stat  1901,  p. 
3382,  that  "every  patent  granted  for  an  in- 
vention which  has  been  previously  patented 
in  a  foreign  country  shall  be  so  limited  as 
to  expire  at  the  same  time  with  the  for- 
eign patent,"  but  only  such  claims  expire 
as  are  embodied  in  the  foreign  patent. 

[EM.  Note.— For  other  cases,  see  Patents,  Cent. 
Dig.  89  imk-m;    Dec.  Dig.  8  182.*] 

Patents  (§  132*)  —  Term  —  Expibation 
with  fobeiqn  patent. 

5.  The  expiration  of  foreira  patents  for 
sound  reproducers  or  recorders  does  not, 
under  U.  S.  Rev.  Stat.  §  4887,  U.  S.  Comp. 
Stat  1901,  p.  3382,  making  domestic  pat- 
ents expire  with  foreign  patents  for  the 
same  invention,  affect  the  duration  of  the 
Berliner  patent  No.  634,543,  for  sound- 
reproducing  apparatus,  so  far  as  claim  6, 
for  a  method,  and  claim  35,  for  a  combina- 
tion, are  concerned,  even  though  such  re- 
corder or  reproducer  is  made  the  subject 
of  one  of  the  claims  of  such  patents. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent. 
Dig.  88  188^-191;    Dec.  Dig.  8  122.*] 

Patents  (8  324*)  —  Infringement  —  Pbe- 
XJMINABT  Injunction  —  Cebtiobabi  — 
SooPB  OF  Review. 

6.  Whether  or  not  the  inventions  covered 
by  the  claims  of  the  patent  in  suit  were  ex- 
hibited in  an  expircMi  foreign  patent  will 
not  be  considered  by  the  Federal  Supreme 
Court  on  certiorari  to  a  circuit  court  of  ap- 
peals, to  review  an  order  granting  a  pre- 
liminary injunction,  where  the  question  is 
largely  one  of  fact,  and  pertains  rather  to 
the  evidence  than  to  a  eonstnietion  of  the 
patents. 


[Bd.  Note.— For  other 

Dig.  18  600-606;    Deo.  Dig.  8 


^see  Patents,  Cent 

Patintb  (8  182*)  —  Tbbm  —  KIzpibation 
with  Fobeion  Patent. 
7.  The  expiration  of  a  Canadian  imtent 


by  reason  of  the  failure  to  pay  the  fee  re- 
quired to  keep  such  patent  anve  for  the  seo- 
ond  six  years  of  the  eighteen-year  term  for 
which  it  was  granted  does  not  affect  the 
duration  of  a  domestic  patent,  under  U.  8. 
Rev.  Stat.  §  4887,  U.  S.  Comp.  Stat.  1901, 
p.  3382,  making  such  patents  expire  with 
foreign  patents  for  the  same  invention. 

[Bd.  Note.— For  other  eases,  see  Patents,  Gent 
Dig.  88  ISS^-m:   Dee.  Dig.  8  132.*] 


[No.  80.] 

Argued    January    15,    18,    1909.     Decided 
April   19,   1909. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for 
the  Second  Circuit  to  review  a  decree  which 
affirmed  a  decree  of  the  Circuit  Court  for 
the  Southern  District  of  New  York,  grant- 
ing a  preliminary  injunction  in  a  suit  to 
restrain  infringement  of  a  patent.  Af* 
firmed. 

See  same  case  below,  79  C.  C.  A.  636,  148 
Fed.  1022. 

o 
^Statement  by  Mr.  Justice  MoKenna:    • 

This  case  is  here  on  certiorari  to  an  in- 
terlocutory decree  of  injunction  restrain- 
ing the  petitioner,  Leeds  k  Catlin  Compa- 
ny, from  manufacturing,  using,  or  selling 
sound-reproducing  apparatus  or  devices 
embodied  in  claim  No.  36  of  letters  patent 
No.  534,543,  issued  to  Emil  Berliner,  bear- 
ing date  19th  of  February,  1895,  and  also 
from  manufacturing,  using,  or  selling  or 
in  any  way  disposing  of  apparatus  or  de- 
vices which  embody  the  method  specified  in 
claim  No.  6  of  the  same  patent  Thesa 
claims  will  be  given  hereafter. 

The  bill  is  in  the  usual  form  and  allegstcs 
the  issuing  of  the  patent  and  the  existence  § 
of  the  necessary  conditions  thereof* under* 
the  laws  of  the  United  States.    It  also  al- 
leges the  transfer  of  title  to  the  plaintiffs 
in  the  suit  and  the  infringement  of  claims 
5,  32,  and  35  by  the  defendant,  petitioner 
herein. 

Petitioner  answered,  denying  some  of 
the  allegations  of  the  bill,  and,  of  others, 
denying  that  it  had  knowledge  or  infor- 
mation sufficient  to  form  a  belief.  Ex- 
plicitly denied  infringement,  and  alleged 
anticipation  of  the  invention  described  in 
the  patent  by  a  great  number  of  patents 
and  publications  in  this  country  and  other 
countries,  an  enumeration  of  which  was 
made.  And  hence  it  is  alleged  that,  in 
view  of  the  state  of  the  art,  Berliner  was 
not  the  first  inventor  or  discoverer  of  any 
material  or  substantial  part  of  the  alleged 
improvement  and  invention  described  or 
claimed. 

The  answer  further  alleged  that  said 
letters  patent  did  not  describe  or  tpeoify 
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or  claim  any  subject-matter  patentable 
under  the  statutes  of  the  United  States, 
and  are  and  always  have  been  null  and 
void.  Abandonment  is  alleged  and  a  two- 
years'  use  of  the  invention  in  this  coun- 
try before  the  application  for  the  patent, 
that  the  invention  and  improvement  were 
known  and  used  by  others,  and  were  in 
public  use  and  on  sale  in  this  country  by 
divers  persons,  a  list  of  whose  names  is 
given. 

It  is  alleged  that  before  the  invention 
was  patented  in  the  United  States  the 
same  was  patented,  or  caused  to  be  patent- 
ed, by  Emil  Berliner,  in  foreign  countries, 
and  that  by  reason  whereof,  under  §  4887 
of  the  Revised  Statutes  of  the  United 
States  (U.  S.  Comp.  Stat  1901,  p.  3382), 
the  letters  patent  in  suit  were  limited  to 
expire  at  the  same  time  with  said  foreign 
patents  and  each  of  them.  The  numbers 
and  dates  of  the  foreign  patents  are  giv- 
en,— ^two  in  Great  Britain,  three  in  France, 
three  in  Germany,  and  one  in  Canada. 
They  will  be  specifically  referred  to  here- 
after. And  it  is  alleged  that,  in  conse- 
quence thereof,  the  said  letters  patent  of 
the  United  States  have  long  since  expired, 
and  plaintiff  is  not  entitled  to  any  relief 
by  injunction  or  other  relief  in  equity,  that 
a  court  of  equity  has  no  jurisdiction  of  the 
Buit,   and   that  plaintiff  has  an  adequate 

^  remedy  at  law.    A  replication  was  filed  to 

o  the  answer. 

•  *Upon  the  bill  and  certain  supporting  af- 
fidavits an  order  to  show  cause  against  a 
preliminary  injunction  was  issued,  which, 
coming  on  to  be  heard  upon  such  affidavits, 
and  other  affidavits  and  exhibits,  a  pre- 
liminary injunction  was  granted.  146  Fed. 
534.  It  was  affirmed  by  the  circuit  court 
of  appeals.  79  C.  C.  A.  536,  148  Fed. 
1022. 

Mr.  Iiouls  Hicks  for  petitioner. 
^     Mr.  Horace  Pettit  for  respondents. 

•  *  Mr.  Justice  McKenna  delivered  the 
opinion  of  the  court: 

The  motion  for  preliminary  injunction 
was  made  upon  affidavits.  Those  of  re- 
spondent (complainant  in  the  circuit  court) 
described  the  invention  and  the  machine 
made  in  accordance  therewith,  averred  the 
practical  identity  of  petitioner's  machine 
therewith,  and  set  forth  the  record  in  the 
ease  of  Victor  Talking  Mach.  Go.  v.  Ameri- 
can Graphophone  Co.,  instituted  in  the 
circuit  court  for  the  southern  district  of 
New  York.  The  affidavits  averred  that  the 
rait  was  pending  and  awaiting  decision 
when  this  suit  was  brought,  and  was  sub- 
sequently decided;  that  by  the  decision, 
claims  S  and  35  of  the  patent  in  suit  were 
29  S.  C— 32. 


held  valid  and  infringed  by  the  talking  ma- 
chine of  the  defendants,  and  that  an  in- 
junction was  ordered.  140  Fed.  860.  And 
it  was  stated  that  the  circuit  court  of  ap- 
peals, though  not  concurring  with  the  cir- 
cuit court  in  all  of  its  reasoning,  affirmed 
the  decree.  [76  C.  C.  A.  180,  145  Fed. 
350.] 

The  affidavits  of  petitioner  (the  defend- 
ant in  the  courts  below)  set  forth  the  de- 
fenses which  were  made  in  the  case  just 
referred  to,  a  summary  of  the  proofs  intro- 
duced to  sustain  the  defense,  and  submit- 
ted new  matter.  The  affidavits  also  con- 
tained a  description  of  the  patent  in  suit 
and  what  was  considered  to  be  its  basic 
invention;  averred  its  identity  with  certain 
foreign  patents  which  were  not  in  evidence 
in  the  other  suit.  The  affidavits  also  un- 
dertook to  meet  and  refute  the  charge  of 
infringement.  The  affidavits  were  very  long 
and  circumstantial,  and  had  attached  to 
them  copies  of  the  foreign  and  domestic 
patents  relied  on,  translations  of  foreign 
laws,  copies  of  publications,  and  certain  tes- 
timony. Such  parts  of  these  exhibits  as  we 
deem  relevant  will  be  referred  to  hereafter. 

Upon  this  body  of  proof,  formidable  even 
in  its  quantity,  and  having  no  other  elucida- 
tion  than  the  arguments  of  counsel  and  h 
*8ome  mechanical  exhibits,  presenting  grave  ? 
questions  of  fact,  we  are  asked  by  petition- 
er to  go  beyond  the  action  of  the  lower 
courts,  and  not  only  reverse  them  as  to  a 
preliminary  injunction,  but  decide  the  case. 
If  we  should  yield  to  this  invocation  and 
attempt  a  final  decision,  it  would  be  diffi- 
cult to  say  whether  it  would  be  more  un- 
just to  petitioner  or  to  respondent. 

The  circuit  court  felt  a  like  embarrass- 
ment, as  will  be  observed  from  its  opinion. 
The  court  did  not  pass  on  the  defense  of  in- 
fringement, and  said  that,  except  as  to  one 
patent,  the  petitioner  had  failed  to  intro- 
duce any  new  matter  which  would  have  led 
the  courts  in  the  other  case,  if  such  matter 
had  been  before  them,  to  have  reached  a 
different  conclusion.  And,  speaking  of  the 
patents  referred  to,  the  circuit  judge  said: 
"But  even  if  I  am  mistaken  in  this  view, 
and  if  the  expiration  of  the  Suess  Canadian 
patent  is  a  complete  defense,  or  if  a  de- 
cision of  the  questions  raised  as  to  the 
character  and  scope  of  the  various  patents 
now  introduced  for  the  first  time  should  be 
postponed  until  final  hearing,  yet  I  am 
constrained  to  grant  the  injunction  in 
order  to  permit  an  appeal  and  a  determina- 
tion of  the  questions  at  the  earliest  possi- 
ble moment.** 

And  the  lower  courts  also  reserved  to  the 
merits  the  consideration  of  the  defense  that 
claims  5  and  35  were  invalid  because  they 
WATA    the    functions    of    machines,    resting 
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those  defenBes,  so  far  as  fhe  preliminary  in- 
junetion  was  ooncemed,  upon  the  adjudica- 
tion in  the  prior  suit.  We  shall  do  the 
same,  remarking,  howeT^r,  that  the  con- 
tention, if  it  has  any  strength  as  to  claim 
6,  seems  to  us  untenable  as  to  claim  35. 
We  think  the  latter  is  a  valid  combination, 
consisting  of  the  elements,  (1)  a  traveling 
tablet  having  a  sound  record  formed  there- 
on; (2)  a  reproducing  stylus,  shaped  for 
engagement  with  the  record,  and  free  to  be 
vibrated  and  propelled  by  it.  It  is,  there- 
fore, a  true  mechanical  device,  producing 
by  the  co-operation  of  its  constituents  the 
result  specified  and  in  the  manner  specified. 
In  passing  on  the  other  foreign  patents 
the  circuit  court  considered  that  the  prior 
adjudications  fortified  the  presumption  of 
t4  the  validity  of  the  patent  in  suit,  and  es- 

•  tablished  its  scope,*and  that  the  new  mat- 
ter introduced  by  petitioner  did  not  repel 
the  presumption  or  limit  the  extent  of  the 
patent.  That  the  lower  courts  properly  re- 
garded the  prior  adjudications  as  a  ground 
of  preliminary  injimction  is  established  by 
the  cases  cited  in  Walker  on  Patents, 
§§  665  et  seq.  See  also  Robinson  on  Pat- 
ents, §§  117  et  seq.  And  in  that  aspect  the 
question  must  be  considered,  and,  so  con- 
sidering it,  we  may  pass  the  defenses  of  an- 
ticipation, whether  complete  or  partial,  and 
the  defense  of  infringement.  These  are,  we 
have  already  said,  questions  of  fact  which 
we  are  not  inclined  to  pass  upon  unaided 
by  the  judgments  of  the  lower  eourts,made 
after  a  hearing  on  the  merits. 

The  patent  in  suit  and  the  patents  which, 

*  it  is  contended,  anticipate  it  or  limit  its 
extent  or  duration,  are  for  methods  or  de- 
vices whereby  sound  undulations  trace  or 
inscribe  themselves  upon  a  solid  material, 
and  are  by  suitable  devices  made  to  repro- 
duce themselves  and  the  sounds  which  made 
them.  One  of  the  questions  in  the  ease  is, 
as  we  have  seen,  the  relation  of  the  patent 
in  suit  to  the  prior  art.  It  is  contended  by 
the  respondent  that  Berliner  (he  was  the 
patentee  of  the  patent  in  suit),  improved 
the  prior  art,  not  only  in  the  methods  of 
recording  and  reproducing  sounds,  but  in 
the  devices  by  which  the  methods  are  ac- 
complished. 

In  the  old  method  the  sound  record  was  pro- 
duced by  vertical  vibrations,  either  indent- 
ing a  pliable  material,  by  and  in  accord- 
ance with  the  sound  waves  along  a  helical 
or  spiral  line,  as  in  Edison  patents,  or  by 
like  vibrations  engraving  a  suitable  ma- 
terial, by  and  in  accordance  with  the  sound 
waves,  as  in  the  Bell  and  Tainter  patent. 
By  both  of  these  methods  there  was  pro- 
ceed a  record  consisting  of  a  groove  of 
fttrying  depth,  that  is,  containing  elevations 
•ad  depressions  corresponding  to  the  sound 


waves  whitth  produeed  them.  In  the  Ber- 
liner patents  the  vibrations  are  made  to 
inscribe  a  laterally  undulating  line  in  the 
general  direction  of  a  spiral.  The  line^ 
therefore,  is  of  even  depth,  the  inequalities 
or  sinuosities  produced  by  the  sound  waves  ^ 
being  upon  its  sides.  By  this  method  there  h 
is*  produced  a  sound  record  tablet,  consist-  • 
ing  of  a  flat  disc  of  hard,  resisting  materi- 
al, having  in  its  surface  inscribed  a  spiral 
groove  of  practically  even  depth,  but  un- 
dulating laterally  in  accordance  with  the 
sound  waves.  The  patent  in  suit  describes 
and  specifies  the  ways  of  making  such  rec- 
ord tablet,  as  do  the  prior  patents  the  sound 
records  of  the  respective  patentees.  Fur- 
ther description  of  the  records,  however,  is 
not  necessary,  as  we  shall  have  with  them 
but  incidental  concern. 

The  records  being  made,  the  next  step 
is  the  reproduction  of  the  sounds  which 
they  record.  This  is  done  by  adjusting  to 
the  line  or  groove  inscribed  upon  the  rec- 
ords a  point  or  stylus  attached  to  a  diar 
phragm,  which,  being  vibrated  by  the  in- 
dentations or  sinuosities  of  the  groove,  re- 
produces the  sounds  that  made  them.  In 
the  prior  art  the  reproducing  stylus  and 
sound  record  were  brought  in  operating  re- 
lation to  each  other  in  two  ways.  The  sound 
record  was  mechanically  conveyed  across 
the  reproducing  stylus,  or  the  reproducer 
and  its  stylus  were  mechanically  conveyed 
across  the  record.  By  one  or  the  other  of 
these  means  the  stylus  was  kept  in  engage- 
ment with  the  record  and  accommodated  to 
the  shifting  positions  of  its  operative  por- 
tions. In  the  patent  in  suit  such  inde- 
pendent means  are  dispensed  with.  Tlie 
stylus  is  made  to  engage  with  the  grooves 
in  the  record  tablet,  is  vibrated  laterally  by 
its  undulations,  and  guided  or  propelled  at 
the  same  time  with  its  diaphragm  attach- 
ment across  the  face  of  the  tablet,  the  suc- 
cessive portions  of  the  groove  reproducing 
the  sound  waves,  which  are  transmitted  to 
the  air.  The  sound  records  are  made  of 
hard,  indestructible  material,  and,  as  stat- 
ed in  one  of  respondent's  affidavits,  the 
groove  impressed  therein  "serves  the  two- 
fold purpose  of  vibrating  the  stylus  and 
producing  the  necessary  vibrations  in  the 
diaphragm  of  the  sound  box,  and  also  to 
automatically  propelling  the  stylus  in  the 
groove  across  the  sui^face  of  the  record  with- 
out a  feed  screw  or  other  mechanism  inde- 
pendent of  the  record  itself."  The  method 
of  doing  that  is  the  subject-matter  of  claim 
6,  and  the  means  of  performing  the  method 
is  the  subject-matter  of  claim  35.  They  are,  ^ 
respectively,  as  follows:  "No.  5,  the  method  jj 
*of  reproducing  sounds  from  a  record  <rf  • 
the  same,  which  consists  in  vibrating  a 
stylus  and  propelling  the  same  along  the 
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noord,  substantially  as  deseribed.  No.  35 
is  a  Bound-producing  apparatus,  oonaisting 
of  a  traveling  tablet  having  a  sound  record 
formed  thereon  and  a  reproducing  stylus 
shaped  for  engagement  with  said  record,  and 
free  to  be  vibrated  and  propelled  by  the 
same,  substantially  as  described." 

We  may  now  understandingly  consider 
the  new  matter  which  was  relied  on  in  the 
courts  below.  The  first  in  importance  of 
these  is  that  the  patent  in  suit  is  for  the 
same  invention  of  certain  foreign  patents, 
and  expired  with  them.  These  patents  con- 
sist of  three  French  patents  to  Emil  Bev 
liner,  respectively  dated  November  8,  1887, 
May  16,  1888,  and  July  19,  1890;  German 
patents  to  Berliner  dated  November  8,  1887, 
May  16,  1888,  and  November  20,  1889;  a 
Canadian  patent  of  February  11,  1893,  as- 
signed by  W.  Suess  to  Berliner;  English 
patents  of  November  8,  1887,  and  May  16, 
1888.  These  patents  are  presented  in  an 
affidavit  by  the  leading  counsel  for  peti- 
tioner, accompanied  by  such  comparisons 
of  them  with  the  patent  in  suit  as  estab- 
lished, it  is  contended,  the  identity  of  their 
inventions  with  its  invention,  and  made 
applicable  and  controlling  §  4887  of  the  Re- 
vised Statutes,  which  is  as  follows: 

"See.  4887.  No  person  shall  be  debarred 
from  receiving  a  patent  for  his  invention  or 
discovery,  nor  shall  any  patent  be  declared 
invalid,  by  reason  of  its  having  been  first 
patented  or  caused  to  be  patented  in  a  for- 
eign country,  unless  the  same  has  been  in- 
troduced into  public  use  in  the  United 
States  for  more  than  two  years  prior  to  the 
application.  But  every  patent  granted  for 
an  invention  which  has  been  previously  pat- 
ented in  a  foreign  country  shall  be  so  lim- 
ited as  to  expire  at  the  same  time  with  the 
foreign  patent,  or,  if  there  be  more  than 
one,  at  the  same  time  with  the  one  having 
the  shortest  term,  and  in  no  case  shall  it 
be  in  force  more  than  seventeen  years." 

The  affidavits  describe  not  only  the  repro- 
ducer of  the  patent  in  suit,  but  also  the  re- 
corded,  and  give  details  to  the  construction 
v4  of  both,  and  petitioner,  in  its  briefs,  elab- 
•  orately  traoes*the  development  of  Berliner's 
ideas  in  comparison  with  the  prior  art 
through  three  stages,  each  of  which,  it  is 
contended,  "is  represented  by  domestic  and 
foreign  patents,  obtained  or  applied  for, 
respectively,  in  1887,  1888,  and  1889-1892." 
Each  stage,  it  is  insisted,  is  claimed  as  an 
improvement  upon  the  preceding  stagehand 
all  of  them  are  but  improvements  upon  the 
prior  art.  Berliner  did  not  employ,  it  is 
said,  any  new  principles  in  the  reproduction 
of  sound  from  a  sound  record,  "the  differ- 
snee  in  the  sound-reproducing  machines  em- 
ployed by  him  and  those  of  the  prior  art 
consisting  of  modifications  of  details  of  con- 


struction." And  it  is  further  contended 
that  an  analysis  of  the  patent  in  suit 
demonstrates  "that  the  improvements  de- 
scribed and  claimed  related,  first,  to  the 
recording  of  sound;  and,  second,  to  the  re- 
producing of  sound."  it  is  impossible, 
counsel  say,  "to  seriously  contend  that  the 
essence  of  the  improvements  consist  rather 
in  the  reproduction  of  soimd  than  in  the  re- 
cording of  sound."  It  is  nevertheless  argued 
that  the  lower  courts  so  regarded  the  patent 
in  suit,  and  by  that  error  adjudged  that  the 
foreign  patents  did  not  embody  Berliner's 
invention,  and  that,  therefore,  the  patent  in 
suit  did  not  expire  with  them.  Indeed,  it 
is  urged  that,  "in  the  face"  of  the  "ex- 
pressed and  positive  declaration  of  the  pat- 
entee as  to  what  are  the  features  of  his  in- 
vention, the  courts  below  not  only  held  that 
the  patent  included  other  features  not  enu- 
merated by  Berliner,  but  went  even  further, 
and  held  that  the  features  which  Berliner 
did  enumerate  as  the  features  of  his  inven- 
tion are  not  the  principal  features  of  his 
invention,  but  are  mere  minor  details." 
This  is  a  misapprehension  of  the  view  of  the 
courts  below.  They  confine  themselves,  as 
it  was  proper  to  do,  to  the  claims  in  suit 
and  to  the  invention  exhibited  in  them,  and, 
in  considering  the  relation  of  the  patent  in 
suit  with  foreign  patents,  they  distinguished 
between  what  the  circuit  court  denominates 
the  "broad  and  basic  invention"  covered  by 
those  claims  and  the  "minor  part"  shown  in 
the  foreign  patents.  Petitioner  attempts  to 
make  the  recording  and  reproduction  of 
sounds  essential  parts  of  one  invention,  of  h 
which  the  claims*  are  but  parts.  The  pur-  ? 
pose  is  to  identify  the  invention  of  the  pat- 
ent with  every  one  of  the  foreign  patents, 
and  bring  the  case  under  what  is  conceived 
to  be  the  doctrine  of  Siemen  v.  Sellers 
(Guarantee  Ins.  Trust  &  S.  D.  Co.  v. 
Sellers)  123  U.  S.  276,  31  L.  ed.  163,  8  Sup. 
Ct.  Rep.  117. 

That  case,  it  is  contended,  precludes  a  dis- 
tinction between  the  claims  of  a  patent  into 
basic  and  not  basic,  principal  or  subordi- 
nate, and  establishes  that  all  the  claims  of  a 
home  patent  must  be  so  limited  as  to  expire 
with  the  expiration  of  a  foreign  patent,  or, 
if  there  be  more  than  one  prior  foreign 
patent,  with  the  expiration  of  the  one  hav- 
ing the  shortest  term.  Upon  the  expiration 
of  a  patent,  it  is  argued,  all  of  its  claims 
expire,  since,  as  this  court  said  in  Siemen 
V.  Sellers,  as  It  is  contended,  a  patent  can- 
not be  considered  as  running  partly  to  one 
date  and  partly  to  another,  for  this  would 
be  productive  of  endless  confusion.  In  other 
words,  a  patent  cannot  expire  in  parcels,  it 
cannot  have  a  plurality  of  terms.  Therefore 
it  is  contended  that  it  is  the  patent,  and 
not  the  separate  claims  thereof,  which  are 
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by  the  statute  limited  to  expire  with  the 
foreign  patent.  Siemen  t.  Sellers  is  cited 
for  this  doctrine,  as  we  have  said,  and  also 
the  following  cases:  Western  Electric  Co. 
V.  Citizens'  Teleph.  Co.  106  Fed.  215; 
(Sawyer  Spindle  Co.  y.  Carpenter,  133  Fed. 
238,  affirmed  in  76  C.  C.  A.  162,  143  Fed. 
976;  Thomson-Houston  Electric  Co.  v.  Mc- 
Lean,  82  C.  C.  A.  629,  153  Fed.  883. 

Siemen  v.  Sellers  is  especially  relied  upon, 
and  whatever  there  is  in  the  other  cases 
that  support  the  contention  of  petitioner  is 
based  on  that  case.  In  Siemen  v.  Sellers 
the  patent  passed  upon  was  for  an  improved 
regenerator  furnace,  so  called,  and  the  ques- 
tion presented  was  whether  it  was  identical 
with  that  described  in  an  expired  English 
patent.    The  court  said: 

"We   have   carefully   compared   the   two 
patents,  the  English  and  American,  and  can 
see  no   essential   difference  between   them. 
They  describe  the  same  furnace  in  all  es- 
sential particulars.     The  English  specifica- 
tion is  more  detailed,  and  the  drawings  are 
more  minute  and  full;  but  the  same  thing 
is   described   in   both.     There  is  only  one 
I,  claim  in  the  English  patent,  it  is  true.    But 
«J  that  claim,  xmder  the  English  patent  sys- 
•  tem,  entitled  the*patentees  to  their  entire 
invention,   and   is   at  least  as  broad   and 
comprehensive  as  all  four    claims    in    the 
American  patent." 

It  will  be  observed,  therefore,  that  there 
was  no  distinction  in  the  subject-matter  of 
the  claims.  There  was  a  difference  in  the 
number  of  the  claims,  arising  from  the 
difference  in  the  patent  systems,  but  the 
claims  were  co-extensive  in  substance  and 
in  invention.  There  was  no  question,  there- 
fore, of  a  difference  in  claims  covering  dif- 
ferent inventions,  but  such  contingency,  it 
is  contended,  is  embraced  in  the  following 
passage : 

''It  is  contended  by  the  counsel  of  the 
complainants  that  the  American  patent  eon- 
tains  improvements  which  are  not  exhibited 
in  the  English  patent.  But,  if  this  were  so, 
it  would  not  help  the  complainants.  The 
principal  invention  is  in  both;  and  if  the 
American  patent  contains  additional  im- 
provements, this  fact  cannot  save  the  patent 
from  the  operation  of  the  law  which  is  in- 
voked, if  it  is  subject  to  that  law  at  all.  A 
patent  cannot  be  exempt  from  the  operation 
of  the  law  by  adding  some  new  improve- 
ments to  the  invention;  and  cannot  be  con- 
strued as  running  partly  from  one  date  and 
partly  from  another.  This  would  be  pro- 
ductive of  endless  confusion." 

This  passage  must  be  construed  by  what 
precedes  it.  It  was  said  that  there  was  no 
essential  difference  between  the  patents. 
'*They  described  the  same  functions  in  all 
essential  particulars,"  is  the  language  used. 


"The  principal  invention,"  therefore,  was 
"the  same  in  both,"  and  the  improvements, 
which  it  was  asserted  the  American  patent 
contained,  did  not  destroy  its  essence  or  its 
identity  with  the  English  patent;  neces- 
sarily, therefore,  did  not  save  it  "from  the 
operation  of  the  law."  And  the  court  meant 
no  more  than  that.  It  was  not  said  that  a 
patentable  improvement  could  not  be  made 
which  could  be  secured  by  a  patent  which 
would  endure  beyond  the  expiration  of  a 
prior  foreign  patent  for  that  which  was  im- 
proved. Such  a  ruling  would  contravene  the 
right  given  by  the  statute.  Section  4886 
(U.  S.  Comp.  Stat.  1901,  p.  3382)  provides 
that  "any  person  who  has  invented  or  dis- 
covered any  new  and  useful  art,  machine;,  ^ 
manufacture,  or  composition  of  matter,  or  ^ 
any  new  and  useful*  improvement  thereof,  ? 
.  .  .  may  .  .  .  obtain  a  patent  there- 
for." The  improvement  would  be  the  in- 
vention and  would  endure  for  the  period 
given  to  it  by  law.  Besides,  a  patent  may 
embrace  more  than  one  invention.  United 
States  ex  rel.  Steinmets  ▼.  Allen,  192  U.  S. 
643,  48  L.  ed.  656,  24  Sup.  Ct.  Rep.  416.  A 
process  and  an  apparatus  by  which  it  is  per- 
formed are  distinct  things.  They  may  be 
found  in  one  patent;  they  may  be  made  the 
subject  of  different  patents.  So  may  other 
dependent  and  related  inventions.  If  pat- 
ented separately,  a  foreign  patent  for  either 
would  not  affect  the  other.  Why  would 
such  effect  follow  if  they  are  embraced  in 
the  same  patent?  What  policy  of  the  law 
would  be  subserved  by  it?  The  purpose  of 
§  4887  of  the  Revised  Statutes  is  very  clear. 
It  is  that,  whenever  an  invention  is  made 
free  to  the  public  of  a  foreign  country,  it 
shall  be  free  in  this.  The  statute  has  no 
other  purpose.  It  is  not  intended  to  con- 
found rights,  and  to  make  one  invention  free 
because  another  is  made  so.  This  will  even 
more  distinctly  appear  in  case  of  a  patent 
for  a  combination,  such  as  claim  36  is  of 
the  patent  in  suit. 

A  combination  is  a  union  of  elements, 
which  may  be  partly  old  and  partly  new,  or 
wholly  old  or  wholly  new.  But,  whether 
new  or  old,  the  combination  is  a  means — an 
invention--di8tinct  from  them.  They,  if 
new,  may  be  inventions  and  the  proper  sub- 
jects of  patents,  or  they  may  be  covered  by 
claims  in  the  same  patent  with  the  combi- 
nation. 

But  whether  put  in  the  same  patent  with 
the  combination  or  made  the  subjects  of 
separate  patents,  they  are  not  identical  with 
the  combination.  To  become  that  they  must 
be  united  imder  the  same  co-operative  law. 
Certainly,  one  element  is  not  the  combina- 
tion, nor,  in  any  proper  sense,  can  it  be  re- 
garded as  a  substantive  part  of  the  inven- 
tion represented  by  the  eombination*  and  it 
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ean  make  no  difference  whether  the  element 
was  always  free  or  becomes  free  by  the 
expiration  of  a  prior  patent,  foreign  or 
domestic.  In  making  a  combination,  an  in- 
ventor has  the  whole  field  of  mechanics  to 
draw  from.  This  view  is  in  accordance  with 
^  the  principles  of  the  patent  laws.  It  is  in 
H  accordance  with  the  policy  of  §  4887  of  the 

•  Re\ri8ed*Statutes,  which  is  urged  against  it. 
That  policy  is,  as  we  have  seen,  that  an 
American  patent  is  not  precluded  by  a 
foreign  patent  for  the  same  invention,  but, 
if  a  foreign  patent  be  granted,  an  American 
patent  is  granted  upon  the  condition  that 
the  "invention  shall  be  free  to  the  American 
people  whenever,  by  reason  of  the  expiration 
of  the  foreign  patent,  it  becomes  free  to  the 
people  abroad."  Bate  Refrigerating  Co.  v. 
Sulzberger,  167  U.  S.  1,  36,  39  L.  ed.  601, 
611,  16  Sup.  Ct.  Rep.  608.  And  all  of  the 
provisions  of  the  statutes  are  accommodat- 
ed. Each  invention  is  given  the  full  period 
of  seventeen  years,  which  the  statute  pre- 
scribes for  it.t  If  limited  at  all,  it  can  only 
be  by  a  prior  foreign  patent  identical  with 
it.  Kor  can  confusion  result.  Why  should 
it?  It  does  not  result  from  analogous  appli- 
eations  of  the  patent  laws.  Claims  are  inde- 
pendent inventions.  One  may  be  infringed, 
others  not,  and  the  redress  of  the  patentee  is 
limited  to  the  injury  he  suffers,  not  by  the 
abstract  rights  which  have  been  granted 
him  in  other  claims.  One  claim  may  be 
valid,  all  the  rest  invalid, — ^invalid  for  the 
want  of  some  essential  patentable  attribute. 
But  what  is  good  remains  and  is  unaffected 
by  its  illegal  assoeiates.  In  such  cases  the 
patent  does  not  stand  or  fall  as  a  unity.  If 
claims  may  be  separable,  as  in  the  case  of 
infringement  of  some  and  not  of  others, — ^if 
claims  can  be  separable,  though  some  are  in- 
valid,— may  they  not  be  separable  when 
some  of  them  have  expired?  Certainly  con- 
fusion cannot  arise  in  one  case  more  than 
in  the  other.  Confusion  might  result  in 
such  circumstances  as  were  presented  in 
Siemen  v.  Sellers,  where  it  was  sought  to 
extend  the  principal  invention — ^indeed  the 
only   invention — ^by    the    date   of    a   mere 

et  formal  improvement  of  it.    In  such  case,  as 

•  it  was  said,  the  patent   ''cannot   be    oon- 

tSec.  4884.  Every  patent  shall  contain 
a  short  title  or  description  of  the  inven- 
tion or  discovery,  correctly  indicating  its 
nature  and  design,  and  a  grant  to  the 
patentee,  his  heirs  or  assigns,  for  the  term 
of  seventeen  years,  of  the  exclusive  right 
to  make,  use,  and  vend  the  invention  or 
discovery  throughout  the  United  States, 
and  the  territories  thereof,  referring  to 
the  specification  for  the  particulars  there- 
of. A  copy  of  the  specification  and  draw- 
ings shall  be  annexed  to  the  patent  and  be 
a  part  thereof. 


strued  as  running  partly  from  one  date  and 
partly  from  another.** 

In  the  light  of  these  principles,  let  us 
examine  the  foreign  patents  relied  upon. 
Special  stress  is  given  to  German  patent  No. 
63,622  to  Berliner,  and  it  is  contended  that 
it  expired  before  this  suit  was  brought,  and 
that  the  patent  in  suit  expired  with  it.  The 
patent  refers  to  two  others  in  which,  it  is 
said,  there  is  described  an  apparatus  for 
the  recording  of  sound,  and  that  "the  pres- 
ent invention  [that  covered  by  the  patent] 
relates  to  the  instrument  in  the  part  of  the 
apparatus  performing  the  reproduction." 
The  instrument  is  exhibited  by  a  drawing 
and  is  specifically  described.  Petitioner 
says  that  that  instrument  eovered  the  most 
important  part  of  ahe  Berliner  gramophone, 
and  that  Berliner,  in  his  Franklin  Institute 
lecture,  specifically  stated  that,  of  the  three 
principal  features  of  the  improvement  of  the 
patent  in  suit,  the  reproducer  formed  one. 
But  granting  l^at  he  did  say  so,  and  that  it 
is  so,  the  inquiry  yet  remains.  Is  it  identical 
with  the  invention  of  claim  6  or  claim  36 
of  the  patent  in  suit?  It  is  not  of  claim  6, 
for  that  is  for  a  method,  and  a  method  is 
independent  of  the  instruments  employed  to 
perform  it.  It  is  not  of  claim  36,  for  that 
claim  is  for  a  combination,  and  one  element 
is  not  the  combination.  Indeed,  all  of  the 
elements  are  not.  To  be  that, — ^to  be 
identical  with  the  invention  of  the  combi- 
nation,— ^they  must  be  united  by  the  same 
operative  law.  Of  course,  an  element  is  a 
part,  an  essential  part,  of  the  eombination, 
and  enters  as  an  operative  agent  in  the  per- 
formance of  its  functions.  But  this  does  not 
make  it  identical  with  the  combination.  It 
may  be  novel,  patentable  of  itself,  subject  to 
its  own  special  monopoly,  or  it  may  be  free 
for  everybody's  use;  but,  whether  free  or 
not  free,  free  when  the  combination  was 
formed  (invented)  or  became  free,  it  is  not 
identical  with  the  combination.  It  follows, 
therefore,  that  the  expiration  of  the  Ger- 
man patent  No.  63,622  for  the  reproducer 
did  not  affect  the  duration  of  the  patent  in 
suit  so  far  as  claims  6  and  36  are  concerned, 
even  though  such  reproducer  is  made  the 
subject  of  one  of  the  claims  of  the  patent  JJ 
in  suit.  To*some  extent  these  remarks  are  • 
applicable  to  all  the  foreign  patents  relied 
on  by  petitioner. 

In  the  French  patent  No.  207,090,  grant- 
ed to  Berliner,  the  claims  cover  a  recorder 
as  well  as  a  reproducer  of  sound.  They  are 
practically  the  same  instrument,  and  are 
denominated  respectively  in  the  patent  as 
a  recording  sound  box  and  as  a  reproducing 
sound  box.  As  the  first,  to  quote  the  patent, 
it  is  used  to  "trace  acoustic  curves  upon  the 
surface"  of  a  sound  record.    As  the  second. 
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that  is,  as  a  reproducer,  it  reproduces  the 
sounds  which  made  the  "acoustic  curves." 

It  is  contended  by  respondent  that  the  re- 
corder and  reproducer  of  the  patent  in  suit 
differ  in  certain  details  of  construction  and 
operation  from  the  recorder  and  reproducer 
of  the  German  and  French  patents,  but  the 
circuit  court  said  that  that  question  could 
only  be  determined  by  expert  testimony,  and 
assumed  the  details  to  be  substantially 
identical.  We  shall  do  the  same,  and  are 
of  the  opinion,  for  the  reasons  which  we 
have  given,  that  the  expiration  of  those 
patents,  the  French  patent  as  well  as  the 
German  patent,  did  not  carry  with  them  the 
expiration  of  the  inventions  exhibited  in 
elaims  5  and  85  of  the  patent  in  suit. 

It  is  further  contended  that  the  patent  in 
suit  expired  with  the  British,  French,  and 
German  patents  of  November  8,  1887,  to 
Berliner.  These  patents,  it  is  contended,  are 
for  the  "basic  invention"  covered  by  claims 
6  and  35  of  the  patent  in  suit.  The  patents 
are  identical,  and  therefore  we  consider  only 
the  British  patent.  The  reasoning  by  which 
this  is  attempted  to  be  supported  is  some- 
what circuitous.  Among  the  publications 
referred  to  in  petitioner's  answer  and  intro- 
duced in  evidence  was  one  in  the  Electrical 
World  for  November  12,  1887,  one  pub- 
lished in  the  same  paper,  August  18,  1888, 
and  a  paper  read  by  Berliner  before  the 
Franklin  Institute,  May  16,  1888.  In  these 
publications  there  is  description  of  the  in- 
vention, and,  in  the  paper  read  before  the 
Franklin  Institute,  Berliner  describes  the 
genesis  of  his  ideas  and  the  ideas  of  others 
eS  in  the  process  of  recording  and  reproducing 
SP  sounds.  He  entered  into  a*  somewhat  de- 
tailed description  of  his  invention,  exhibited 
a  machine  and  gave  an  illustration  of  its 
powers,  among  others  letting  the  audience 
"listen  to  some  phonaulograms,"  which  he 
said  he  had  prepared  within  two  weeks  be- 
fore in  Washington.  This  was  urged  as  a 
public  use,  but  the  circuit  court  decided 
that  neither  that  lecture  and  exhibition  nor 
the  description  in  the  Electrical  World  in 
1887,  constituted  a  public  use  within  the 
meaning  of  the  statutes.  And  the  court  also 
decided  that  the  broad  claims  of  the  patent 
in  suit  were  not  made  a  part  of  the  earlier 
application  for  patent  No.  664,586,  and  that 
that  omission,  even  when  combined  with 
such  exhibition  and  publication,  was  not  an 
abandonment  and  forfeiture  of  those  claims. 
The  circuit  court  of  appeals  did  not  discuss 
those  questions  or  express  an  opinion  upon 
them,  but  decided  that  the  specifications  in 
the  application  for  patent  No.  564,586,  is- 
sued subsequently  to  the  patent  in  suit, 
were  broad  enough  to  warrant  the  making 
of  the  claims  in  controversy  ( 5  and  35 )  and 
that  the  second  application  could  fairly  be 


considered  a  continuation  of  the  first,  and 
antedated  the  alleged  public  use.  If  this 
be  so,  petitioner  contends,  the  two  patents 
must  be  treated  as  one  patent,  covering  one 
invention,  that  described  in  No.  564,586, 
and,  it  is  further  contended,  that  as  that 
invention  was  previously  patented  by  the 
three  foreign  patents,  the  patent  in  suit  ex- 
pired with  them.  The  reasoning  is  extreme- 
ly technical,  and  we  may  adopt  the  answer 
made  to  it  by  the  circuit  court:  "An  ex- 
amination of  the  drawings  of  the  prior 
British  patent  shows  that  there  is  omitted 
therefrom  the  figure  10  of  the  United  States 
patent  No.  664,586,  which  was  the  only 
figure  illustrating  the  form  of  the  device 
covered  by  the  claims  here  in  suit.  There 
is  nothing  either  in  the  specifications  or 
drawings  of  the  said  British  patent  which 
describes,  illustrates,  or  shows  the  method 
or  apparatus  of  the  claims  here  in  suit. 
These  considerations  apply  equally  to  said 
earlier  German  and  French  patents." 

It  would  be  a  very  strange  application  of 
§  4887  to  hold  that  it  covers  what  is  omit- 
ted from  a  foreign  patent  as  well  as  what  is 
included  in  such  patent.  At  any  rate,  what-  e« 
ever  was  the*ruling  in  the  prior  suit,  in  the  ? 
suit  at  bar  the  circuit  court  and  the  circuit 
court  of  appeals  both  held  that  the  inven- 
tions of  claims  6  and  35  of  the  patent  in 
suit  were  not  exhibited  in  the  British  pat- 
ent, and  that  is  so  far  a  question  of  fact, 
pertains  so  much  to  evidence  rather  than  to 
a  construction  of  the  patents,  that  we  may 
well  remit  it,  as  we  have  other  questions  of 
the  kind,  to  the  merits  of  the  case. 

There  yet  remains  the  Suess  Canadian 
patent  to  be  considered.  It  was  granted  to 
Berliner  as  the  assignee  of  Suess,  and  Judge 
Townsend,  in  the  circuit  court,  said  that  the 
patent  disclosed  and  broadly  claimed  the  in- 
vention covered  by  the  claims  in  suit,  and, 
on  account  of  it,  defendant  (petitioner  here) 
contended  that  Berliner  thereby  admitted 
that  Suess  was  the  inventor  of  the  repro- 
ducing apparatus  of  those  claims;  that  in 
his  application  as  the  assignee  of  Suess  he 
abandoned  the  broad  claim  in  suit,  and  that, 
as  the  patent  covered  the  invention  of  the 
patent  in  suit,  and  expired  in  1899,  the 
patent  in  suit  expired  with  it.  The  learned 
judge  further  said: 

"The  evidence  introduced  in  the  original 
suit  showed  and  the  court  found  on  the 
Suess  patent  427,279,  that  Suess  was  mere- 
ly an  improver  of  a  particular  form  of 
swinging  arm  device,  and  some  of  the  lan- 
guage used  in  the  specifications  of  this 
Suess  Canadian  patent,  which,  however,  was 
not  before  the  court  in  the  original  suit, 
seems  to  indicate  that  its  structure  is  mere- 
ly an  improvement  on  the  broad  Berliner 
invention,  and  Berliner  himself  afterwards 


1908. 


LEEDS  &  CATLIN  CO.  v.  VICTOR  TALKING  MACH.  CO. 


503 


applied  for  and  obtained  a  Canadian  patent 
for  the  broad  invention  covered  by  the 
claims  here  in  suit." 

The  court,  however,  decided  that  the 
Canadian  patent  in  terms  described  and 
claimed  "the  broad,  generic  invention  of 
Berliner  covered  by  the  claims  here  in  suit," 
and,  to  establish  this,  quoted  claims  6,  7, 
and  lit  of  the  Canadian  patent,  and  con- 
^  eluded  that,  if  that  patent  expired  in  1890, 
g  the  patent  in  suit  also  expired.  The  court, 
•  however,  decided,  expreBsing,*however,  some 
hesitation,  that  the  patent  did  not  then  ex- 
pire, stating  the  rule  to  be^  aa  established 
by  the  cases,  that  a  United  States  patent  is 
limited  by  the  terms  expressed  in  the  foreign 
patent,  and  that  it  is  not  affected  by  any 
lapse  or  forfeiture  of  any  portion  of  the 
term  by  means  of  any  condition  subsequent. 

The  patent  was  granted  for  the  term  of 
eighteen  years  from  its  date,  February  11, 
1893,  but  provides  as  follows: 

"The  partial  fee  required  for  the  term  of 
miz  years  having  been  paid  to  the  Commis- 
sioner of  Patents,  this  patent  shall  cease  at 
the  end  of  six  years  from  date,  unless  at 
or  before  the  expiration  of  the  said  term 
the  holder  thereof  pay  the  fee  required  for 
the  further  term  or  terms,  as  provided  by 
law." 

And  it  appears  that  the  fee  for  the  second 
term  of  six  years  was  not  paid,  and  that 
because  of  such  nonpayment  the  patent 
expired  February  11,  1899.  The  con- 
tention of  petitioner  is,  as  has  been  seen, 
that  the  patent  in  suit  expired  at  the 
same  date  by  virtue  of  §  4887,  Bevised  Stat- 
utes. The  neoessaxy  effect  of  that  section, 
it  is  contended  by  petitioner,  being  that  if, 
by  any  act  of  omission  of  the  patentee,  the 
invention  becomes  free  in  a  foreign  coimtry, 
it  becomes  free  in  this  country.    The  con- 


t5.  In  an  apparatus  for  reproducing 
sounds  from  a  record  tablet,  the  combina- 
tion with  a  reproducer  mechanism  con- 
sisting of  a  sound-conveying  tube  and  a 
diaphragm  and  stylus  mounted  at  one  end 
of  the  tube;  of  a  freely  swinging  support- 
ing frame  for  the  said  producer  mechan- 
ism, substantially  as  described. 

7.  In  an  apparatus  for  reproducing 
sounds  from  a  record  tablet,  the  combina- 
tion wi^  a  reproducer  mechanism  consist- 
ing of  a  sound  conveyer,  and  a  diaphragm 
and  stylus  mounted  at  one  end  thereof; 
of  a  supporting  frame  for  the  said  repro- 
duoer,  loosely  pivoted  to  swing  freely  both 
laterally  and  vertically,  substantially  as 
described. 

11.  In  an  apparatus  for  reproducing 
sounds  from  a  rotating  record  tablet,  a  re- 
producing stylus  mounted  to  have  a  free 
movement  over  the  surface  of  the  record 
tablet,  substantially  as  described. 


tention  of  the  respondent  is  that  the  do- 
mestic patent  endures  for  the  longest  possi- 
ble term  of  the  foreign  patent.  In  other 
words,  endures  for  the  period  expressed  in 
the  grant,  and  is  not  dependent  upon  or 
"subject  to  be  terminated  by  the  occurrence 
or  nonconcurrence  by  certain  facts  which 
would  require  extraneous  proof."  These 
opposing  contentions  are  discussed  at  great 
length  by  coimsel  and  a  number  of  cases  are  i^ 
cited.  g 

*We  omit,  however,  the  consideration  of  • 
the  cases  and  comment  upon  the  arguments 
based  upon  them,  as  we  think  the  questions 
involved  are  determined  by  Pohl  v.  Anchor 
Brewing  Co.  134  U.  8.  381,  33  L.  ed.  963, 
10  Sup.  Ct.  Rep.  677.  It  is  there  decided 
that  "the  statute  manifestly  assumes  that 
the  patent  previously  granted  in  a  foreign 
country  is  one  granted  for  a  definite  term; 
and  its  meaning  is  that  the  United  States 
patent  shall  be  so  limited  as  to  expire  at 
the  same  time  with  such  term  of  the  foreign 
patent"  And  it  is  further  said  that  the 
duration  of  the  United  States  patent  is  not 
"limited  by  any  lapsing  or  forfeiture  of  any 
portion  of  the  term  of  such  foreign  patent 
by  means  of  the  operation  of  a  condition 
subsequent,  according  to  the  foreign  pat- 
ent." 

From  these  views  it  follows  that  there 
was  no  abuse  of  discretion  in  granting  the 
preliminary  injunction,  and  the  decree  it 
affirmed. 

(318  U.  S.  825) 
LEEDS  &  CATUN  COMPANY,  Petitioner, 

v. 
VICTOR     TALKING     MACHINE     COM- 
PANY  and  United   States   Gramophone 
Company. 

Patents  (§  328*)— Pabticulab  Patents— 

INFBINOEMENT  —  PUBCHAfiBB'S  RIGHT  TO 

Rbpaib  ob  Repi^aob  Buqcent.  i 

The  sale  of  disc  soimd  records  which, 
though  themselves  unpatented,  form  an  es- 
sential element  of  the  combination  covered 
by  claims  6  and  36  of  the  Berliner  patent 
No.  634,648,  for  sound-producing  apparatus, 
with  the  intention  that  such  discs  be  used 
in  such  patented  combination,  cannot  be 
justified  under  the  purchaser's  right  of  re* 
pair  and  replacement. 

CBd.  Note.— BV>r  other  cases,  see  Patents,  Dec. 
Dig.  I  828.*] 

[No.  81.] 

Argued  January  18,  1909.     Decided  April 
19,  1909. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  xor 
the  Second  Circuit  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Circuit 
Court  for  the   Southern   District  of  New 


*For  other  ceces  see  same  topic  &  9  nttmbbb  in  Dec.  ft  Am.  Dtgs.  1907  to  date,  ft  Rep'r  Inde^cee 
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York,  imposing  a  fine  for  a  violation  of  an 
injunction  granted  in  a  suit  to  restrain  in- 
fringement of  a  patent.    Affirmed. 

See  same  case  below,  83  C.  C.  A.  170,  164 
Fed.  68. 

The  facts  are  stated  in  the  opinion. 

Mr.  Ix>aiB  HlckB  for  petitioner. 

Mr.  Horace  Pettit  for  respondents. 


•  *Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

This  writ  was  issued  to  bring  up  for  re- 
view the  judgment  of  the  circuit  courts  af- 
firmed by  the  circuit  court  of  appeals,  ad- 
judging petitioner  guilty  of  contempt  of 
court  for  violating  the  injunction  which 
has  just  been  considered  in  No.  80  [213  U. 
S.  801.  53  li.  ed.  — ,  2d  Sup.  Ct  Rep.  405], 
and  to  pay  a  fine  of  $1,000,  one  half  to  the 
United  States  and  one  half  to  complainants 
in  the  suit,  respondents  here. 

The  injunction,  as  we  said  in  the  opin- 
ion in  No.  80,  en  joined  petitioner,  the  Leeds 
ft  Catlin  Company,  from  manufacturing,  us- 
ing, or  selling  the  method  expressed  in 
claim  6  of  letters  patent  No.  634,643  to 
Emil  Berliner,  dated  February  19,  1896,  or 
the  apparatus  covered  by  claim  36. 

On  the  16th  of  November,  1906,  respond- 
ent Victor  Talking  Machine  Company  filed 
a  petition  in  the  circuit  court,  charging  pe- 
titioner with  a  violation  of  such  injunction. 
A  rule  was  issued  against  the  Leeds  ft  Cat- 
lin Company  to  show  cause  why  an  attach- 
ment should  not  issue  against  it  for  con- 
tempt of  court  for  violating  the  injunction, 
which  came  on  to  be  heard  upon  supporting 
and  opposing  affidavits  and  the  answer  of 

CO  the  Leeds  ft  Catlin  Company. 

?  •A  judgment  was  entered  adjudging  the 
Leeds  ft  Catlin  Company  guilty  of  contempt, 
which  was  affirmed  by  the  circuit  court  of 
appeals.  160  Fed.  147,  83  C.  C.  A.  170,  164 
Fed.  68. 

The  answer  of  petitioner  referred  to  the 
record  in  No.  80,  and  in  this  court  it  is 
stipulated  that  that  record  shall  be  used  as 
part  of  the  record  in  the  pending  cases,  and 
certain  of  the  defenses  there  made  are  re- 
peated here.  For  instance,  it  is  contended, 
and  the  record  in  No.  80  is  adduced  to 
support  the  contention,  that  (1)  the  patent 
in  suit  having  expired  before  the  suit  was 
b^gun,  the  circuit  court  was  without  juris- 
diction to  entertain  the  suit;  (2)  claims  in 
suit  being  for  the  functions  of  a  machine 
are  void.  And  it  is  further  contended  that 
*'henoe  the  judgment  finding  defendant  [pe- 
titioner] in  contempt  (a)  was  void  because 
beyond  the  jurisdiction  of  the  court;  and 
(b)  should  be  set  aside  because,  the  claims 
being  void,  the  injunction  was  improperly 
granted.'*  These  contentions  are  disposed 
of  by  the  opinion  in  No.  80,  and  we  may 


confine  our  discussions  to  the  other  defenses 
made  in  the  ccMitempt  proceedings. 

The  facts  are  practically  undisputed,  and 
a  detail  of  them  is  unnecessary.  It  is 
enough  to  say  that  petitioner  is  a  manufac- 
turer of  disc  records,  such  as  are  described 
in  No.  80.  That  is,  a  record  upon  which  is 
inscribed  a  lateral  undulating  groove  of 
even  depth,  which,  when  the  disc  is  revolved, 
compels  the  reproducing  stylus  to  be  vi- 
brated and  propelled  across  its  face. 

It  will  be  observed  how  important  the 
record  is  to  the  invention,  embodied  in  the 
claims.  It  is  the  undulations  in  the  side 
walls  of  the  spiral  groove  which  vibrate  the 
stylus  back  and  forth,  transmitting  the  re- 
corded sound  waves  to  the  diaphragm,  at 
the  same  time  propelling  the  stylus  as  it 
engages  with  the  record.  If  a  comparison 
may  be  made  between  the  importance  of  the 
elements,  as  high  a  degree  (if  not  a  higher 
degree)  must  be  awarded  to  the  disc  with 
its  lateral  undulations  as  to  the  stylus.  It 
is  the  disc  that  serves  to  distinguish  the  in- 
vention,— to  mark  the  advance  upon  the 
prior  art.  "As  to  the  reproducing  stylus," 
as  is  said  by  respondent,  "it  is  only  neoea-  ^ 
sary  that  it  should  be  shaped  for  engage-  n 
ment  with  the  reoord,*and  so  positioned  and  • 
supported  as  to  be  free  to  be  vibrated  and 
propelled  by  the  record.** 

The  lower  courte  found  that  most  of  the 
sales  (we  quote  from  the  opinion  of  the  cir- 
cuit court  of  appeals)  of  the  records  by  pe- 
titioner "were  knowingly  made  ...  to 
enable  the  owners  of  Victor  talking  ma- 
chines to  reproduce  such  musical  pieces  as 
they  wished  by  the  combination  of  the  Leeds 
ft  Catlin  record  with  said  machines;  that 
the  Leeds  ft  Catlin  Company  made  no  effort 
to  restrict  the  use  to  which  their  records 
might  be  put  until  after  motion  to  punish 
for  contempt  had  been  made;  that  the  only 
effort  at  such  restriction  ever  made  was  to 
insert  upon  the  face  of  the  record  a  notice  to 
the  effect  that  such  record  was  intended  and 
sold  for  use  with  the  'feed-device  machine;* 
that  the  records  sold  by  plaintiff  in  error 
[petitioner]  were  far  more  frequently 
bought  to  increase  the  repertoire  of  the 
purchaser's  Victor  machine  than  to  replace 
womout  or  broken  records."  The  "feed-de- 
vice machine"  referred  to  by  tlie  court  was 
a  telking  machine  bought  by  petitioner 
after,  as  petitioner  avers,  the  circuit  court 
of  appeals  affirmed  the  injunction,  and  in 
connection  with  which  it  sold,  as  it  also 
avers,  and  used,  ito  sound  records.  Th« 
court  assumed,  for  the  purpose  of  the  cauae^ 
that  the  feed-device  machine  might  be  re- 
garded as  not  infringing  any  of  the  righte  of 
the  Victor  Company  under  the  Berliner  pat- 
ent. The  court  further  found  that  it  was  ea- 
teblished   by   the   evidence   that  the   discs 
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were  equally  suitable  for  that  machine  as 
for  the  machine  of  the  Victor  Company,  but 
that  it  "was  not,  at  or  before  the  time  of 
beginning  this  proceeding,  a  practically  or 
eommercially  known  reproducer  of  musical 
or  spoken  sound,  whereas  the  Victor  ma- 
chine, embodying  the  claims  of  the  Berliner 
patent  here  under  consideration,  was  at  such 
times  widely  known  and  generally  used,  and 
that  the  plaintiff  in  error  [petitioner]  knew, 
and  sold  its  records  with  the  knowledge 
that,  if  its  output  was  to  be  used  at  all  by 
the  public,  it  would  be  used  with  the  Victor 
machine,  and  in  the  combination  protected 
^  by  the  claims  of  the  Berliner  patent,  above 
g  referred  to.''  And  the  court  concluded  that 
•  upon  the8e*facts  it  was  clear  that  petitioner 
had  "made  and  sold  a  single  element  of  the 
claims  of  the  Berliner  patent,  with  the  in- 
tent that  it  should  be  united  to  the  other 
element  and  complete  the  combination;  and 
this  is  infringement  (Heaton-Peninsular 
Button-Fastener  Co.  t.  Eureka  Specialty  Co. 
86  L.R.A.  728,  25  C.  C.  A.  267,  47  U.  S.  App. 
146,  77  Fed.  297);  adopted  by  this  court 
(Cortelyou  ▼.  Lowe,  49  C.  a  A.  671,  111 
Fed.  1006)." 

Petitioner  contests  the  conclusion  and  op- 
poses it  by  the  principle  which,  it  is  eon- 
tended,  is  established  by  cases  in  this  court, 
as  well  as  at  circuit,  that  "the  person  who 
has  purchased  a  patented  combination  from 
the  patentee  has  the  right  to  replace  an  un- 
patented element  of  the  combination,  and 
for  such  purpose  to  purchase  such  element 
from  another  than  the  patentee  or  his  li- 
censee." To  bring  this  principle  in  clear 
relief  it  is  said  that  "the  majority  of  the 
circuit  court  of  appeals  has  held  that  such 
replacement  of  a  single  unpatented  ele- 
ment of  the  combination  is  reconstruction, 
and  not  within  the  rights  of  the  purchaser 
of  the  patented  combination  from  the  pat- 
entee." And,  to  complete  its  argument,  peti- 
tioner adds  that  where  an  inventor  so  ar- 
ranges the  parts  of  his  patented  combina- 
tion that  it  cannot  satisfactorily,  successful- 
ly, or  usefully  be  continued  in  use  without 
auccessive  replacements  of  one  of  its  ele- 
ments, "the  replacement  of  such  element,  if 
unpatented,  by  the  purchaser  of  the  combi- 
nation from  the  patentee,  is  in  aooordance 
v>iih  the  inteniion  of  the  patentee,  and  not 
«  reoonetruction  of  the  patented  combina- 
tion, but  an  act  within  the  rights  of  the 
purchaser."  For  these  principles  Morgan 
Envelope  Co.  v.  Albany  Perforated  Wrap- 
ping Paper  Co.  152  U.  S.  425,  38  L.  ed.  500, 
14  Sup.  Ct.  Rep.  627;  Wilson  v.  Simpson,  9 
How.  109,  13  L.  ed.  66;  Goodyear  Shoe  Ma- 
ehinery  Co.  t.  Jackson,  65  L^A^^.  692,  60 
a  C.  A.  159,  112  Fed.  146,  are  adduced. 

The  question  in  the  case,  therefore,  is 
oingle  and  direct,  and  its, discussion  may  be 


brought  to  a  narrow  compass.  Its  solution 
depends  upon  the  application  of  some  rudi- 
mentary principles  of  patent  law. 

A  combination  is  a  composition  of  ele- 
ments, some  of  which  may  be  old  and  others 
new,  or  all  old  or  all  new.  It  is,  however, 
the  combination  that  is  the  invention,  and  ^ 
is  as  much  a  unit  in  contemplation  of  law  as  g 
a  single  or  noncomposite  instrument.  *  Who-  • 
ever  uses  it  without  permission  is  an  in- 
fringer of  it.  Whoever  contributes  to  such 
use  is  an  infringer  of  it.  It  may  be  well 
here  to  get  rid  of  a  misleading  considera- 
tion. It  can  make  no  difference  as  to  the  in- 
fringement or  noninfringement  of  a  combi- 
nation that  one  of  its  elements  or  all  of  its 
elements  are  unpatented.  For  instance,  in 
the  case  at  bar  the  issue  between  the  par- 
ties would  be  exactly  the  same,  even  if  the 
record  disc  were  a  patented  article  which 
petitioner  had  a  license  to  use  or  to  which 
respondent  had  no  rights  independent  of  his 
right  to  its  use  in  the  combination,  in 
other  words,  the  fact  that  the  disc  sold  by 
petitioner  is  unpatented  does  not  affect  the 
question  involved  except  to  give  an  appear- 
ance of  a  limitation  of  the  rights  of  an  own- 
er of  a  Victor  machine  other  than  those 
which  attach  to  him  as  a  purchaser.  The 
question  is,  What  is  the  relation  of  the  pur- 
chaser to  the  Victor  Company?  What 
rights  does  he  derive  from  it?  To  use  the 
machine,  of  course,  but  it  is  the  concession 
of  the  argument  of  petitioner  that  he  may 
not  reconstruct  it.  Has  he  a  license  to  re- 
pair deterioration,  and  when  does  repair 
become  reconstruction?  It  would  seem  that, 
on  principle,  when  deterioration  of  an  ele- 
ment has  reached  the  point  of  unfitness, 
there  is  a  destruction  of  the  combination, 
and  a  renewal  of  the  element  is  a  recon- 
struction of  the  combination.  And  it  would 
also  seem  on  principle  that  there  could  be 
no  license  implied  from  difference  in  tha 
durability  of  the  elements  or  periodicity  in 
their  use.  This,  however,  is  asserted;  and 
we  come  to  the  consideration  of  the  cases 
upon  which  the  assertion  is  based,  and  how 
far  it  has  application  under  the  facts  of 
this  record. 

Great  stress  is  put  upon  Morgan  Envel- 
ope   Co.   V.    Albany    Perforated    Wrapping 
Paper  Co.  supra.    That  case  was  a  bill  in 
equity  for  the  infringement  of  three  letters 
patent,— one  for  a  ''package  of  toilet  pa- 
per,"  known  as   an   "oval   roll"  or   "oval 
king"  package;  one  for  a  "toilet  paper  fix- 
ture," and  one  for  an  "apparatus  for  hold- 
ing toilet  paper."    The  first  patent  was  de- 
clared invalid  for  want  of  novelty.    Of  the 
other  two  it  was  said  that  they  were  prao-  ^ 
tically  the  same,  and  were  for  a  "combi-  g 
nation  of  the  paper  roll*  described  in  the  • 
former  patent,  with  a  mechanism  for  tha 
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delivery  of  the  paper  to  the  uaer  in  an 
economical  manner."  It  was  conceded  that 
the  mechanism  of  the  patents  inyolved  pat- 
entable novelty,  but  it  was  contended  that, 
it  being  constructed  for  the  purpose  of  de- 
livering  paper  to  users  in  eonyenient  length, 
such  a  roll  was  not  a  proper  part  of  the 
combination,  and  that,  conceding  it  was  a 
part  of  the  oombination,  there  was  no  in- 
fringement.  The  first  contention,  the  court 
said,  raised  the  question  whether,  when  a 
machine  is  designed  to  manufacture,  dis- 
tribute, or  serve  out  to  users  a  certain  ar- 
ticle, the  article  so  dealt  with  can  be  said 
to  be  a  part  of  the  combination  of  which  the 
machine  itself  is  another  part.  In  comment- 
ing on  the  question  the  court  expressed 
the  view  that,  if  the  contention  could  be 
sustained,  "it  would  seem  to  follow  that 
the  log  which  is  sawn  in  the  mill,  the  wheat 
which  is  ground  by  the  rollers,  the  pin 
which  is  produced  by  the  patented  ma- 
chine, the  paper  which  is  folded  and  de- 
livered by  the  printing  press,"  might  be 
claimed  as  an  element  of  a  combination. 
The  court,  however,  refrained  from  express- 
ing an  opinion  upon  the  point,  because  it 
conceived  that  the  facts  of  the  case  failed 
to  sustain  the  charge  of  infringement.  And 
this  on  the  ground  that  the  defendants  in 
the  suit  had  neither  made,  sold,  nor  used 
the  patented  mechanism,  except  as  they  pur- 
chased it  from  the  patentee,  and  the  only 
acts  proven  against  them  were  that  they 
sold  rolls  of  paper  of  their  own  manufac- 
ture with  fixtures  manufactured  and  sold 
by  the  plaintiff,  the  fixtures  having  been  ob- 
tained by  defendants  from  the  original  pur- 
chasers of  the  patented  combination;  and 
also  of  selling  oval  rolls  of  paper  of  their 
own  manufacture  to  persona  who  had  previ- 
ously purchased  fixtures  and  paper  from  the 
plaintiff,  with  the  knowledge  and  informa- 
tion that  the  paper  so  sold  was  to  be  used 
in  connection  with  plaintiff's  fixtures.  The 
court  stated  the  question  to  be  whether, 
considering  the  combination  of  the  oval  roll 
with  the  fixture  to  be  a  valid  combination, 
the  sale  of  one  element  of  8uch  (italic 
ours)  a  combination  with  the  intention  that 
^  it  should  be  used  with  the  other  elements 
JJ  was  an  infringement.  The  answer  was  in 
•  the* negative.  The  court,  however,  stated, 
that  there  were  caees  to  the  effect  that  the 
sale  of  one  element  of  a  combination  with 
intention  that  it  should  be  used  with  an- 
other was  an  infringement,  but  decided  that 
they  had  no  application  to  one  where  the 
element  made  by  the  alleged  infringer  was 
''an  article  of  manufacture,  perishable  in 
Its  nature,  which  it  is  the  object  of  the 
mechanism  to  deliver,  and  must  be  renewed 
periodically  whenever  the  device  is  put  to 
nee."    The  case,  therefore,  is  not  a  precedent 


lor  the  decision  of  that  at  bar.  Not  one  of 
the  determining  factors  there  stated  exist 
in  the  case  at  bar.  If  the  operative  relation 
of  the  paper  roll  to  the  mechanism  was  as 
illustrated  (and  the  court  left  no  doubt 
that  it  was),  that  is,  of  the  log  to  the  saw 
in  the  mill,  wheat  to  the  rollers  which  grind 
ity  pins  which  are  produced  by  a  patent  ma- 
chine,— ^in  other  words,  in  no  more  operative 
relation  than  a  machine  and  its  product 
are, — ^the  invalidity  of  the  combination  waa 
hardly  questionable.  And,  besides,  it  was- 
made  a  determining  circumstance  that  the 
paper  perished  by  its  use,  and  a  periodical 
renewal  was  indicated  to  be  a  renewal 
"whenever  the  device  was  put  to  use."  The- 
case  has  no  principle  or  reasoning  applica- 
ble to  the  case  at  bar.  The  combination  in. 
the  case  at  bar  is  valid,  as  we  have  unhesi- 
tatingly declared.  The  function  it  performa 
is  the  result  of  the  joint  action  of  the  disc- 
and  the  stylus.  The  disc  is  not  a  mere  con- 
constant  to  the  stylus;  it  coacts  with  the- 
stylus  to  produce  the  result.  Indeed,  as  we- 
have  seen,  it  is  the  distinction  of  the  inven- 
tion, constituting,  by  its  laterally  undulat* 
ing  line  of  even  depth  and  the  effect  thereof,, 
the  advance  upon  the  prior  art.  To  con- 
found its  active  co-operation  with  the  mere- 
passivity  of  the  paper  in  the  mechanism  de- 
scribed in  the  Morgan  Envelope  Company  ia 
not  only  to  confound  essential  distinction* 
made  by  the  patent  laws,  but  essential  dis- 
tinctions between  entirely  different  things* 
Besides,  the  lower  courts  found  that  the 
discs  were  not  perishable.  As  said  by  the 
court  of  appeals,  by  Judge  Hough:  "Disc 
records  are  fragile,  i.  e.,  brittle  and  easily 
broken;  but  they  are  not  perishable,  i.  e.,  ^ 
subject  to  decay  by  their  inherent  qualities,  m 
or  consumed  by  few  usescor  a  single  use.  • 
Neither  are  they  temporary,  i.  e.,  not  in- 
tended to  endure;  on  the  contrary,  we  find 
them  capable  of  remaining  useful  for  an  in- 
definite period,  and  believe  that  they  usual- 
ly last  as  long  as  does  the  v<^gue  of  the 
sounds  they  record." 

Can  petitioner  find  justification  under  the 
right  of  repair  and  replacement  as  described 
in  Wilson  v.  Simpson,  9  How.  109,  13  L.  ed. 
66,  and  Chaffee  v.  Boston  Belting  Co.  22 
How.  217,  16  L.  ed.  2407  The  court  of  ap- 
peals, in  passing  on  these  cases,  considered 
that  there  was  no  essential  difference  be- 
tween the  meaning  of  the  words  "repair  and 
replacement."  That  they  both  meant  resto- 
ration of  worn-out  parts.  This  distinc- 
tion was  recognized  in  Wilson  v.  Simpson, 
supra,  where  it  is  said  that  the  language- 
of  the  court  in  Wilson  v.  Rousseau,  4  How. 
709,  11  L.  ed.  1169,  did  not  permit  the  aa- 
signee  of  a  patent  to  make  other  maehlne^- 
or  reconstruct  them  in  gross  upon  the  franta- 
of  machines  which,  the  assignee  had  in  na^ 
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"^ut  it  does  eompre]i«nd  and  permit  the  ra- 
supply  of  the  effective  ultimate  tool  of  the 
invention,  which  is  liable  to  be  often  worn 
out  or  to  become  Inoperative  for  its  intend- 
ed effect,  which  the  inventor  contemplated 
would  have  to  be  frequently  replaced  anew, 
during  the  time  that  the  machine  as  a  whole 
might  last."  But  there  is  no  pretense  in  the 
ease  at  bar  of  mending  broken  or  worn-out 
records,  or  of  repairing  or  replacing  "the 
operative  ultimate  tool  of  the  invention" 
which  has  deteriorated  by  use.  The  sales  of 
petitioner,  as  found  by  the  courts  below, 
and  as  established  by  the  evidence,  were  not 
to  furnish  new  records  identical  with  those 
originally  offered  by  the  Victor  Ck)mpany, 
but,  to  use  the  language  of  Judge  Lacombe 
in  the  circuit  court,  "more  frequently  in 
order  to  increase  the  repertory  of  tunes 
than  as  substituted  for  worn-out  records." 
The  right  of  substitution  or  ''resupply" 
of  an  element  depends  upon  the  same  test. 
The  license  granted  to  a  purchaser  of  a 
patented  combination  is  to  preserve  its  fit- 
ness for  use  so  far  as  it  may  be  affected  by 
wear  or  breakage.  Beyond  this  there  is  no 
^  license. 

cj  It  is  further  contended  by  petitioner  that 
«  the  disc  records,*  being  unpatented  articles 
of  commerce,  which  could  be  used  upon  the 
mechanical  feed-device  machine  or  exported 
to  foreign  countries,  or  concededly  for  repair 
of  machines  sold  by  respondent,  petitioner 
oould  legally  sell  the  same.  A  detailed  com- 
ment on  this  contention  or  of  the  cases  cited 
to  support  it  we  need  not  make.  The  facts 
of  the  case  ezdude  petitioner  from  the 
dtuation  which  is  the  foundation  of  the 
oontention.  The  injunction  did  not  forbid 
the  use  of  the  reeords,  except  in  violation  of 
olaims  6  and  36  of  respondent's  patent.  The 
Judgment  for  contempt  was  based  upon  the 
facts  which  we  have  detailed,  and  they  show 
%  sale  of  the  records  for  use  in  the  Victor 
machine, — ^"an  entirely  voluntary  and  in- 
tentionar'  (to  use  the  language  of  Judge 
Ijaoombe)  contributory  infringement. 

We  have  seen  that  the  circuit  court  of  ap- 
peals assumed,  for  the  purposes  of  this 
•cause,  that  the  feed-device  machine  was  not 
an  infringement  of  the  machine  of  the 
patent.  We  may  assume  the  same,  and  we 
APe  relieved  from  reviewing  the  very  long 
«nd  complex  affidavits  submitted  by  the 
petitioner  to  explain  the  same,  petitioner's 
relation  to  it,  or  its  position  in  the  art  of 
sound  reproduction.  Petitioner  was  found 
guilty  of  selling  records  which  constituted 
■an  element  in  the  combination  of  the  patent 
in  suit,  and  for  that  petitioner  was 
pimished.  Upon  whatever  questions  or  con- 
tentions may  arise  from  the  use  of  the  feed- 
device  machine  we  reserve  opinion. 
We  have  not  reviewed  or  commented  upon 


the  other  cases  dted  respeetlfely  by  peti- 
tioner and  respondents  in  support  of  tMr 
oontentions,  deeming  those  w%  have  oob- 
•idered  and  the  principles  we  have  aap 
nounced  sufficient  for  our  decision. 
Judgment  affirmed. 

(218  U.  S.  297) 

UNITED  STATES,  Petitioner, 

▼. 

CHARLES  R.  EVANS  and  Harry  J.  01>oii* 


Cbiminal  Law  (9  1024*)— Riqht  oy  Pbob- 

BOUTION   TO   RBVIBW. 

1.  An  appeal  after  a  verdict  of  not  guilty 
in  a  criminal  case  was  not  authorised  on 
behalf  of  the  government  by  the  provisions 
of  D.  C.  Code  §  036,  that,  "in  all  criminal 
prosecutions,  the  United  States  or  the  Dis- 
trict of  Columbia,  as  the  case  may  be,  shall 
have  the  same  right  of  appeal  as  is  given 
to  the  defendant,  inelndinff  the  right  to  a 
bill  of  exceptions;  proviaed,  that  if,  on 
such  appeal,  it  shall  be  found  that  there 
was  error  in  the  rulings  of  the  court  dar- 
ing the  trial,  a  verdict  in  favor  of  the  de- 
fendant shall  not  be  set  aside." 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  9  2804;   Dee.  Dig.  i  1024.*] 

CONSTITDTIONAL   LAW    (|    87*)— DBLBGAT* 

iNG  Nonjudicial  Fxmonoii  to  Coubt* 
Moot  Qukbtiors. 

2.  The  review  of  rulings  of  the  trial 
court  in  a  criminal  case  by  the  appeal 
taken,  under  D.  C.  Code,  |  935,  on  behalf 
of  tiie  government  after  acquittal,  on  whieh 
the  court  has  no  power  to  set  aside  the  ver^ 
diet,  involves  a  determination  of  moot 
questions  only,  which  is  not  a  judieial 
function,  and  cannot  be  required  of  a  Fed- 
eral court  by  Congress. 

[Bd.  Note.— For  otber  eases,  see  Constitution- 
al Law,  Cent.  Dig.  9  121;    Dec.  Dig.  I  67.*] 

[No.  394.] 

Submitted    December    18,    1908.     Decided 
April  19,  1909. 

ON  WRIT  of  Certiorari  to  the  Court  of 
Appeals  of  the  District  of  Columbia  to 
review  a  judgment  dismissing,  for  want  of 
jurisdiction,  an  appeal  from  the  Supreme 
Court  of  that  District,  sued  out  on  behalf 
of  the  government  in  a  criminal  case  after 
a  verdict  of  not  guilty.    Quashed. 

See  same  case  below,  30  App.  D.  C.  68. 

The  facts  are  stated  in  the  opinion. 

Solicitor  General  Hoyt  for  petitioner. 

No  appearance  for  respondents. 

*Mr.  Chief  Justice  Fuller  delivered  tht  ? 
opinion  of  the  court: 

Appellees  were  tried  under  an  indictment 
for  murder  in  the  supreme  court  of  the 
District  of  Columbia  on  February  1,  1907, 
and  found  not  guilty.  The  United  States 
appealed  to  the  court  of  appeals  of  the  Dis- 
trict, and  assigned  error  on  exceptions  takeo 
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during  the  trial  to  the  exclusion  of  eeri^ain 
evidence.  This  right  to  appeal  was  claimed 
under  §  935  of  the  Ck>de  [31  Stat,  at  L. 
1341,  chap.  854],  which  reads  as  follows: 

'In  all  criminal  prosecutions  the  United 
States  or  the  District  of  Columbia,  as  the 
case  may  be,  shall  have  the  same  right  of 
appeal  that  is  given  to  the  defendant,  in- 
cluding the  right  to  a  bill  of  exceptions; 
provided,  that  if,  on  such  appeal,  it  shall 
be  found  that  there  was  error  in  the  rulings 
of  the  court  during  the  trial,  a  verdict  in 
favor  of  the  defendant  shall  not  be  set 
aside.'' 

The  appeal  was  dismissed  for  want  of  ju- 
risdiction, and  the  case  brought  here  on  cer- 
tiorari. 

The  case  of  United  States  v.  Sanges,  144 
U.  S.  310,  36  L.  ed.  445,  12  Sup.  Ct.  Rep. 
609,  reiterated  the  then  well-settled  rule 
that  the  right  of  review  in  criminal  cases 
was  limited  to  review  at  the  instance  of  the 
defendant  after  a  decision  in  favor  of  the 
government  United  States  v.  Dickinson,  213 
U.  S.  02,  53  L.  ed.  — ,  2&  Sup.  Ct  Rep.  485. 

In  United  States  v.  Evans,  28  App.  D.  C. 
264,  under  S  935  of  the  Code,  the  right  was 
exercised  without  question  in  a  case  where 
an  indictment  had  been  set  aside  on  demur- 
rer, and  Chief  Justice  Shepard,  in  delivering 
the  opinion  of  the  court  in  this  case  (30 
App.  D.  G.  68),  said: 

"It  may  be  assumed  also  that  such  a  writ 
of  error  would  lie  to  review  a  judgment 
arresting  a  judgment  of  conviction  for  the 
insufficiency  of  the  indictment,  or  one  sus- 
taining a  special  plea  in  bar,  when  the  de- 
fendant has  not  been  put  in  jeopardy." 

But  the  Chief  Justice  further  said  that  it 
was  contended  by  appellants  that  a  writ  of 
^  error  lies  also  ''upon  a  judgment  where 
g  there  has  been  a  verdict  of  not  guilty;  not, 
•  however,  to  obtain*a  reversal  of  that  judg- 
ment, but  to  obtain  an  opinion  upon  ex- 
ceptions taken  at  the  trial  that  may  serve 
as  a  rule  of  observance  in  cases  that  may 
hereafter  arise." 

But  this  contention  was  rejected  by  the 
court,  in  view  of  the  objectionable  conse- 
quences that  would  result  from  such  an  ex- 
ercise of  jurisdiction.  "The  appellee  in  such 
a  case,  having  been  freed  from  further  prose- 
cution by  the  verdict  in  his  favor,  has  no 
interest  in  the  question  that  may  be  deter- 
mined in  the  proceedings  on  appeal,  and 
may  not  even  appear.  Nor  can  his  appear- 
ance be  enforced.  Without  opposing  argu- 
ment, which  is  so  important  to  the  attain- 
ment of  a  correct  conclusion,  the  court  is 
called  upon  to  lay  down  rules  that  may  be 
of  vital  interest  to  persons  who  may  here- 
after be  brought  to  trial.  All  such  persons 
are  entitled  to  be  heard  on  all  questions  af- 
fecting their  rights,  and  it  is  a  harsh  rule 


that  would  bind  them  by  decisions  made  in 
what  are  practically  'moot'  cases,  where  op- 
posing views  have  not  been  presented." 

It  was  in  the  light  of  these  considerations 
that  the  act  of  Congress  of  March  2,  1907 
(34  Stat,  at  L.  1246,  chap.  2564,  U.  S.  Comp. 
Stat.  Supp.  1907,  p.  209),  was  subjected  to 
the  limitations  therein  contained.  United 
States  V.  Keitel,  211  U.  S.  370,  393,  53  li. 
ed.  — ,  29  Sup.  Ct.  Rep.  123 ;  United  Sutes 
V.  Mason,  213  U.  &  115,  53  L.  ed.  — ,29 
Sup.  Ct  Rep.  480. 

By  the  Constitutions  of  several  of  the 
states,  the  justices  of  the  highest  judicial 
tribunals  are  obliged  to  give  their  opinions 
on  important  questions  of  law  upon  solemn 
occasions,  when  required  by  either  branch  of 
the  legislature,  or  the  governor,  or  governor 
and  council,  and  there  are  many  interesting 
discussions  in  the  state  reports,  as  well  aa 
in  articles  by  the  law  writers,  in  respect  of 
such  a  provision.! 

But  no  such  requirement  obtains  in  Fed- 
eral jurisprudence. 

Such   a  provision  was  suggested  In  the 
Federal  Constitutional  Convention,  but  dis-  ^ 
appeared  in  the  committee  on  detail.  o 

« In  1793,  President  Washington  sought  to  ? 
take  the  opinion  of  the  judges  of  the  Su- 
preme Court  of  the  United  States  as  to 
various  questions  arising  under  our  treaties 
with  France,  but  they  declined  to  respond. 
Marshall  thus  speaks  of  the  matter  in  hia 
Life  of  Washington: 

"About  this  time  it  is  probable  that  the 
difficulties  felt  by  the  judges  of  the  Su- 
preme Court  in  expressing  their  sentiments 
on  the  points  referred  to  them  were  com- 
municated to  the  Executive.  Considering 
themselves  as  merely  constituting  a  legal 
tribunal  for  the  decision  of  controversies 
brought  before  them  in  legal  form,  these 
gentlemen  deemed  it  improper  to  enter  the 
field  of  politics  by  declaring  their  opinion 
on  questions  not  growing  out  of  the  case 
before  them."    Story,  Constitution,  §  1571. 

It  was  long  ago  held  by  this  court  that 
the  discharge  of  such  a  function  was  not  an 
exercise  of  judicial  power.  United  States  T. 
Ferreira,  13  How.  40,  note  on  page  62,  14 
L.  ed.  42,  note  on  page  47;  Hay  bum's  Case, 
2  Dall.  409;  see  note,  pp.  410-414,  1  L.  ed. 
436,  see  note  pp.  436-438.  And  that  ruling 
sustains  the  conclusion  of  the  court  of  ap- 
peals in  the  matter  of  the  construction  of 
this  act,  to  which  the  opinion  is  confined. 

Writ  of  oertiorari  quashed. 


tThayer,  Advisory  Opinions,  Legal  Es- 
says, 43;  Dubuque,  The  Duty  of  Judges  as 
Constitutional  Advisers,  24  Am.  L.  Rer. 
360;  Emery,  C.  J.,  2  Maine  L.  Rev.  1; 
Cases  collected  in  6  Am.  &  Eng.  £nc.  Law, 
2d  ed.  p.  10G5.  And  see  103  Me.  606,  and 
especially  opinion  of  Savage,  J. 
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(tU  U.  &  SCO) 

fiAND  FHiTRATION  OORPORATION  OF 
AMERICA,  Appt., 
▼. 
SAMUEL  P.  GOWAKDIN»  James  F.  Brad 
ley,  Sydney  P.  Clay,  Thomas  E.  Stagg, 
Robert  H.   May,  George  E.  Jekyll,  and 
Arthur  B.  Jek^U. 

CowTRAOTS  (S  233*)— CoNflTBUCTioN— Prof- 
its. 

A  contractor  for  the  construction  of  a 
public  work  realizes  a  profit  ''under  said 
contract  with  the  United  States,"  within 
the  meaning  of  an  agreement  to  repay,  in 
the  contingency  of  such  profit,  certain  mon- 
eys advanced,  where  the  contractor,  with- 
out himself  doing  the  work,  made  a  profit 
out  of  his  arrangement  with  a  subcontract- 
or, although  the  work  was  actually  con- 
structed at  a  heavy  loss. 

[Ed.  Note,— For  other  cases,  see  Contraots, 
Cent  Dig.  9  1098:    Dec.  Dig.  9  233.*] 

[No.  123.] 

Argued  April  6,   1900.    Decided  April  26, 
1909. 

APPEAL  from  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  a 
decree  which  affirmed  a  decree  of  the  Su- 
preme Court  of  the  District,  directing  the 
distribution  of  a  fund  in  the  hands  of  a  re- 
oeiver.    Affirmed. 

See  same  case  below,  29  App.  D.  C.  671. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  S.  Worthington  and  Charles 
L.  Frailey  for  appellant. 

Messrs.  Reginald  S.  Hnldekoper, 
Charles  Cowles  Tucker,  J.  Miller  Ken- 
yon,  and  J.  J.  Darlington  for  appellees. 

Mr.  Justice  Day  delivered  the  opinion 
of  the  court: 

This  case  presents  a  question  as  to  the 
proper  construction  of  a  certain  contract 
9  It  arises  as  follows:  Cowardin,  Bradley, 
?  Clay,*  ft  Company,  hereinafter  called  the 
Cowardin  Company,  had  a  contract  with  the 
government  of  the  United  States  for  the  con- 
struction of  a  filtration  plant  in  the  city  of 
Washington.  In  the  partial  performance  of 
the  contract  they  had  expended  about  $1,300 
in  money  and  had  contracted  debts  some- 
what in  excess  of  $14,000.  Afterwards,  on 
May  26,  1003,  the  Cowardin  Company  sub- 
let the  contract  to  the  appellees  May  and 
Jekyll.  By  this  contract  May  and  Jekyll 
agreed  to  reimburse  the  Cowardin  Company 
for  their  expenditures,  to  pay  the  liabilities 
incurred  by  them,  and  to  complete  the  work 
for  00  per  cent  of  the  contract  price,  permit- 
ting the  Cowardin  Company  to  have  10  per 
cent  thereof  as  its  profit.  And  further,  May 
and  Jekyll  agreed  to  lend  the  Cowardin 
Company  $10,000,  and  to  furnish  $50,000  for 
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the  purchase  of  a  plant  for  doing  the  work. 
On  August  26,  1903,  May  and  Jekyll  made  a 
new  contract  with  the  Cowardin  Company, 
surrendering  their  subcontract,  executed  a 
bill  of  sale  to  the  Cowardin  Company  of  the 
plant  by  which  the  work  was  being  done,  and 
as  to  the  debts  which  May  and  Jekyll  had 
contracted,  the  Cowardin  Company  agreed 
to  assume  the  same,  and  to  procure  the  as- 
sumption thereof  by  anyone  who  might 
undertake  to  complete  the  contract.  The 
plant,  including  that  purchased  with  the 
$50,000,  was  to  be  transferred  to  the 
Cowardin  Company,  and  all  the  property  to 
be  conveyed  in  trust  to  certain  trustees  to  se- 
cure the  payment  of  the  debts  of  May  and 
Jekyll.  As  to  the  $10,000  advanced  by  May 
and  Jekyll  under  the  contract  of  May  26, 
1903,  of  which  $8,000  remained  unpaid,  the 
following  stipulation  was  made: 

"Inasmuch  as  the  parties  of  the  second 
part  [May  and  Jekyll]  have  heretofore  ad- 
vanced to  the  parties  of  the  first  part 
[Cowardin  Company]  the  stui  of  $10,000 
under  the  eighth  paragraph  of  said  contract 
of  May  26,  1903,  and  there  now  remains  due 
to  the  said  parties  hereto  of  the  second  part 
$8,000  thereof,  $2,000  having  been  paid 
thereon,  the  parties  of  the  first  part  hereby 
covenant  and  agree  to  repay  the  parties  of 
the  second  part,  or  to  their  order,  the  said 
sum  of  $8,000  out  of  the  net  profits  which 
may  be  realized  by  the  parties  of  the  first  « 
*part  from  the  construction  or  erection  of  ? 
that  portion  of  said  filtration  plant  which 
they  have  contracted  with  the  United 
States  to  construct  or  erect.  The  said  $8,- 
000,  if  the  same  shall  not  be  sooner  volun- 
tarily paid  by  the  parties  of  the  first  part 
to  the  parties  of  the  second  part,  shall  be 
reserved  and  paid  out  of  the  10  per  cent  of 
the  contract  price  for  said  work  which  will 
be  reserved  by  the  United  States;  and  if  the 
parties  of  the  first  part  shall  not  themselves 
continue  said  work  under  their  contract 
with  the  United  States,  but  shall  procure 
some  third  party  or  parties  to  perform  the 
same,  or  if  the  same  shall  be  performed  by 
any  person  or  persons  on  behalf  of  the 
parties  hereto  of  the  first  part,  appropriate 
provision  shall  be  made  for  the  reservation 
and  payment  of  .said  $8,000  to  the  parties 
hereto  of  the  second  part ;  it  being  distinctly 
understood  and  hereby  declared  to  be  the 
purpose  of  this  agreement  that  the  repay- 
ment of  the  $8,000  shall  be  under  the  con- 
tingency that  the  parties  of  the  first  part 
shall  realize  a  profit  under  said  contract 
with  the  United  States,  and  not  otherwise; 
and  that,  if  any  profit  shall  be  so  realized 
by  them,  it  shall  be  subject  to  the  payment 
of  the  said  $8,000,  or  so  much  thereof  as 
said  profit  will  pay  and  satisfy." 

On  the  same  day,  August  25,  1003,  the 
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Cowardin  Ck>mpaay  made  a  oontraet  with 
one  Dean,  whereby,  in  eonsideration  of  the 
sale  to  Dean  and  Shibley,  afterwards  the 
Sand  Filtration  Ck)rporation  of  America, 
appellant  in  this  caae,  of  the  filtration 
plant,  and  of  the  employment  of  appellant 
by  a  receiver  to  be  appointed,  to  complete 
the  work.  Dean  agreed  to  pay  to  the  receiver 
$65,000  in  instalments,  to  complete  the 
work,  and  further  ''to  comply  with  the  pro- 
visions and  conditions  of  one  certain  agree- 
ment entered  into  between  the  grantors 
(Cowardin  Company)  and  May  and  Jekyll, 
a  copy  of  which  is  hereto  attached  and  to 
be  read  as  a  part  thereof,  including,  among 
other  provisions,  the  payment  of  the  sum  of 
$8,000  to  the  said  May  and  Jekyll,  aa  in 
the  said  agreement  is  provided,  and  the  pay- 
ment of  which  is  also  assumed  by  the  said 
grantee  (Dean)." 

As  under  the  law  the  Cowardin  Company 
could  not  assign  the  contract  with  the  gov- 
«  emment,  and  as  the  company  was  in 
?  financial  difficulties,  it  was  agreed  that  the 
receiver  to  be  appointed  for  the  Cowardin 
Company  should  enter  into  a  contract  with 
the  Sand  Filtration  Corporation,  successor 
of  Dean,  for  the  carrying  out  of  the  pro- 
visions of  the  contract  of  August  26,  1903, 
with  the  Cowardin  Company.  A  receiver 
was  appointed  and  a  contract  made,  and  on 
August  27  a  further  contract  was  entered 
into,  whereby  it  was  agreed  that  the  re- 
ceiver was  to  deduct  from  the  money  to  be 
paid  by  the  government,  aa  the  work  pro- 
gressed, the  sum  of  $66,000,  and  also  the 
sum  of  $8,000  therein  mentioned,  and  to  pay 
the  same  directly  to  the  Cowardin  Company 
instead  of  paying  it  to  Dean,  and  then  re- 
ceiving it  back  from  him. 

The  Sand  Filtration  Corporation  of 
America,  successor  to  Dean,  completed  the 
work,  and,  as  the  record  shows,  at  a  loss 
of  $100,000  or  more.  Pleadings  were 
framed  and  issues  made  up,  presenting  to 
the  court  the  question  whether  the  receiver 
should  be  ordered  to  pay  the  sum  of  $8,000 
to  the  Sand  Filtration  Corporation  of 
America,  appellant,  or  to  May  and  Jekyll, 
under  the  contracts  hereinbefore  set  forth. 
Upon  hearing  in  the  supreme  court  of  the 
District  of  Columbia,  the  court  directed 
that  this  sum  be  paid  by  the  receiver  to 
May  and  Jekyll.  From  this  decree  the 
Sand  Filtration  Corporation  of  America 
appealed  to  the  court  of  appeals  of  the  Dis- 
trict of  Columbia,  and  that  court  affirmed 
the  decree  of  the  supreme  court  of  the  Dis- 
trict. 29  App.  D.  C.  671.  The  case  was 
then  appealed  here. 

As  we  have  said,  the  single  question  in 
this  case  is  whether,  under  the  facts  recited, 
this  $8,000  should  go  to  the  appellant  aa 
successor  to  Dean,  or  to  May  and  Jekyll,  as 


the  oourta  below  have  held.    It  ia  intiited 
for  appellant  that  the  proper  constraction 
of  the   contract  required   payment  of  the 
$8,000  to  May  and  Jekyll  only  upon  the 
contingency  that  a  profit  should  be  realized 
under  the  construction  contract  with  the 
United  States;  that  is  to  say,  if  the  con- 
struction of  the  filtration  plant  proved  to  be 
a  profitable  job,  then  May  and  Jekyll  were 
to  be  paid  $8,000,  or  so  much  thereof  as  the 
profits    would    pay.    The    record    discloses  ^ 
that  appellant,  successor  of  Dean,  not  only  9 
nnade  no  profits,  but,  on  the  contrary,  lost  a  • 
large  sum  of  money. 

Upon  the  pleadings  and  testimony  the 
lower  courts  have  found,  and  we  accept  the 
finding,  in  the  absence  of  a  dear  showing 
of  incorrectness,  that,  without  doing  the 
work,  the  Cowardin  Company  has  made  out 
of  the  contract  a  smn  in  excess  of  $8,000, 
paid  from  the  simis  coming  from  the  United 
States  on  account  of  the  contract,  in  manner 
aforesaid. 

The  object  of  construction  is  to  efifectuate 
the  intention  of  the  parties  in  making  a 
given  contract.  When  the  contract  ia  in 
writing,  the  language  used  should  be  in- 
terpreted in  the  light  of  the  circumstances 
surrounding  the  parties  at  the  time  the  con- 
tract waa  made.  It  is  contended  by  the 
learned  counsel  for  the  appellant  that  the 
agreements  of  August  26,  1903,  were  co- 
temporaneous,  and  must  be  construed  to- 
gether as  one  agreement,  and  that  the  eifeoi 
of  such  construction  is  to  require  the  pay- 
ment of  $8,000  to  May  and  Jekyll  only  in 
the  event  that  the  contract  should  prove 
profitable;  and,  as  no  profit  was  realized 
from  the  construction,  nothing  is  to  be  paid. 
But  while  these  contracts  were  dated  the 
same  day,  whether  they  were  executed  at 
the  same  time  or  not  does  not  appear,  and 
certainly  Dean  was  not  in  privity  with  May 
and  Jekyll.  The  $8,000  waa  to  be  paid  out 
of  moneys  reserved,  coming  from  the  gov- 
ernment, and  upon  the  contingency  that  a 
profit  should  be  realized  by  the  Cowardin 
Company.  There  was  no  agreement  that 
the  payment  of  this  sum  should  be  upon 
the  contingency  that  any  subcontractor, 
such  as  Dean  and  his  successor,  should  make 
a  profit  out  of  the  contract.  If  such  was 
the  intention  of  the  parties,  it  is  not  so 
written  in  the  contract.  May  and  Jekyll 
were  to  have  the  money  advanced  by  them 
repaid  if  "the  party  of  the  first  part,"  the 
Cowardin  Company,  ^shall  realize  a  profit 
under  said  contract."  It  is  clear  that  the 
Cowardin  Company  did  make  a  profit,  and 
we  are  unable  to  see  that  it  makes  any  dif- 
ference that  it  was  realized  in  the  manner 
we  have  detailed,  rather  than  from  the  oon- 
struction  of  the  work.  The  substance  of  the 
agreement  between  the  Cowardin  Company 
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•  and  Mfty^and  Jekyll  looked  to  the  repayment 
of  the  money  advanoed  in  eaae  the  Cowardin 
Company  realized  a  profit  Thia  it  has 
done,  and  we  think  the  conditions  of  the 
contract  have  been  kept. 

It  is  suggested  by  the  learned  counsel  for 
the  plaintiff  in  error,  that,  aa  the  profit  of 
$65,000  was  realized  by  the  Cowardin  Com- 
pany by  the  agreements  of  August  26, 
1903,  and  as  they  were  cotemporaneous,  the 
agreement  for  payment  of  the  $8,000  only 
in  the  contingency  of  profit  cannot  mean 
the  $05,000  so  realized  by  the  execution  of 
the  papers,  but  had  reference  to  future 
profits  in  doing  the  work. 

But  it  is  to  be  noted  that  the  Cowardin 
Company  was  the  only  party  contracting 
with  the  United  States,  and  had  Dean 
thrown  up  the  contract,  or  failed  to  com- 
plete the  construction  of  the  work,  the 
Cowardin  Company  would  still  have  been 
held  on  their  contract  and  bond.  Until 
Dean  or  his  successor  completed  the  work, 
the  Cowardin  Company  was  not  absolved 
from  liability  so  far  as  the  government  was 
concerned,  and  it  could  not  be  known 
whether  a  profit  would  be  made  or  not. 

As  the  Cowardin  Company  did  realize 
such  profit  as  required  the  payment  of  the 
$8,000  to  May  and  Jekyll  by  the  receiver 
out  of  the  sums  received  from  the  govern- 
ment, the  courts  below  were  right  in  so 
ordering. 

The  judgment  of  the  Court  of  Appeals  of 
the  District  of  Columbia  is  affirmed. 

Affirmed. 


fU 


Dissenting:   Mr.  Justice 
Mr.  Justice  Moody. 


McKenna  and 


(213  U.  a  S47) 

AMERICAN  BANANA  COMPANY,  Plff.  in 
Err., 

V. 

UNITED  FRUIT  COMPANY. 

Monopolies  (S  12*)— Threefold  Daicagb 
— AcT3  Done  Outside  United  Stateb. 
Acts  done  by  a  domestic  corporation  out- 
side the  United  States,  which  largely  depend 
for  their  efficacy  upon  the  co-operation,  in 
a  conspiracy  to  drive  a  rival  out  of  busi- 
ness, of  soldiers  and  officials  in  Costa  Rica, 
acting  under  governmental  sanction,  in  ter- 
ritory over  which  that  state  exercises  a  de 
facto  sovereignty,  cannot  be  made  the  basis 
of  the  action  to  recover  threefold  damages 
authorized  by  the  Sherman  an ti -trust  act  of 
July  2,  1890  (26  Stat  at  L.  209,  210,  chap. 
647,  U.  S.  Comp.  Stat.  1901,  pp.  3200, 
8202),  §  7,  on  behalf  of  those  injured  in 
their  business  by  reason  of  violations  of 
that  statute. 

rVd.   Note.— For  other  cases,   see   Monopolies. 
Ceat.  Dig.  I  10:    Dec  Dig.  i  li.«] 

[No.  086.] 


Axgnsd  AprU  18,  1900. 
1909. 


Decided  AprO  W^ 
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N  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Second  Circuit 
to  review  a  judgment  which  affirmed  a  judg- 
ment of  the  Circuit  Court  for  the  Southenf 
District  of  New  York,  dismissing  the  com- 
plaint in  an  action  to  recover  threefold  dam- 
ages under  the  Slierman  anti-trust  act.  Af- 
firmed. 

See  same  case  below,  166  Fed.  261. 

The  facts  are  stated  in  the  opinion. 

Messrs.  firerett  P.  Wheeler  and  Horace 
E.  Deming  for  plaintiff  in  error. 

Messrs.  Henry  W.  Taft,  Moor  Held 
Storey,  Wallcer  B.  Spencer,  and  J.  L.  Thorn- 
dike  for  defendant  in  error. 


*Mr.  Justice  Holmes  delivered  the  opln-  • 
ion  of  the  court: 

This  is  an  action  brought  to  recover  three- 
fold damages  under  the  act  to  protect  trade 
against  monopolies.  July  2, 1890,  chap.  647, 
§  7.  26  Stat,  at  L.  209,  210,  U.  S.  Comp. 
Stat.  1901,  pp.  3200,  8202.  The  circuit  court 
dismissed  the  complaint  upon  motion,  as  not 
setting  forth  a  cause  of  action.  160  Fed. 
184.  This  judgment  was  affirmed  by  the 
circuit  court  of  appeals,  166  Fed.  261,  and 
the  case  then  was  brought  to  this  court  by  ^ 
writ  of  error.  JJ 

*  The  allegations  of  the  complaint  may  be  • 
summed  up  as  follows:  The  plaintiff  is  an 
Alabama  corporation,  organized  in  1904.  The 
defendant  is  a  New  Jersey  corporation,  organ- 
ized in  1899.  Long  before  the  plaintiff  was 
formed,  the  defendant,  with  intent  to  prevent 
competition  and  to  control  and  monopolize 
the  banana  trade,  bought  the  property  and 
business  of  several  of  its  previous  competi- 
tors, with  provision  against  their  resuming 
the  trade,  made  contracts  with  others,  includ- 
ing a  majority  of  the  most  important,  regU' 
lating  the  quantity  to  be  purchased  and  the 
price  to  be  paid,  and  acquired  a  controlling 
amount  of  stock  in  still  others.  For  the 
same  purpose  it  organized  a  selling  com- 
pany, of  which  it  held  the  stock,  that  by 
agreement  sold  at  fixed  prices  all  the  ba- 
nanas of  the  combining  parties.  By  this  and 
other  means  it  did  monopolize  and  restrain 
the  trade  and  maintained  unreasonable 
prices.  The  defendant  being  in  this  omin- 
ous attitude,  one  McConnell,  in  1903,  start- 
ed a  banana  plantation  in  Panama,  then 
part  of  the  United  States  of  Columbia,  and 
began  to  build  a  railway  (which  would  af- 
ford his  only  means  of  export),  both  in  ae- 
cordanoe  with  the  laws  of  the  United  States 
of  Columbia.  He  was  notified  by  the  de- 
fendant that  he  must  either  combine  or  stofu 
Two  months  later,  it  is  believed  at  the  de* 
fondant's  instigation,  the  governor  of  Paap 
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ams  reoommended  to  his  national  gorem- 
ment  that  Costa  Rica  be  allowed  to  admin' 
iater  the  territory  through  which  the  rail- 
road was  to  run,  and  this  although  that  ter- 
ritory had  been  awarded  to  Colombia  under 
a9  arbitration  agreed  to  by  treaty.  The  de- 
fendant, and  afterwards,  in  September,  the 
government  of  Costa  Rica,  it  is  believed  by 
the  inducement  of  the  defendant,  interfered 
with  McConnell.  In  November,  1908,  Pana- 
ma revolted  and  became  an  independent  re- 
public, declaring  its  boundary  to  be  that  set- 
tled by  the  award.  In  June,  1904,  the  plain- 
tiff bought  out  McConnell  and  went  on  with 
the  work,  as  it  had  a  right  to  do  under 
the  laws  of  Panama.  But  in  July,  Costa 
Rican  soldiers  and  officials,  instigated  by  the 
defendant,  seized  a  part  of  the  plantation 
and  a  cargo  of  supplies  and  have  held  them 
S  ever  since,  and  stopped  the  construction  and 
?  operation^of  the  plantation  and  railway.  In 
August  one  Astua,  by  ew  parte  proceedings, 
got  a  judgment  from  a  c3osta  Rican  court, 
declaring  the  plantation  to  be  his,  although, 
it  is  alleged,  the  proceedings  were  not  with- 
in the  jurisdiction  of  Costa  Rica,  and  were 
contrary  to  its  laws  and  void.  Agents  of 
the  defendant  then  bought  the  lands  from 
Astua.  The  plaintiff  has  tried  to  induce  the 
government  of  Costa  Rica  to  withdraw  its 
soldiers,  and  also  has  tried  to  persuade  the 
United  States  to  interfere,  but  has  been 
thwarted  in  both  by  the  defendant  and  has 
failed.  The  government  of  Costa  Rica  re- 
mained in  possession  down  to  the  bringing 
of  the  suit. 

As  a  result  of  the  defendant's  acts  the 
plaintiff  has  been  deprived  of  the  use  of  the 
plantation,  and  the  railway,  the  plantation, 
and  supplies  have  been  injured.  The  de- 
fendant also,  by  outbidding,  has  driven  pur- 
chasers out  of  the  market  and  has  compelled 
producers  to  come  to  its  terms,  and  it  has 
prevented  the  plaintiff  from  buying  for  ex- 
port and  sale.  This  is  the  substantial  dam- 
age alleged.  There  is  thrown  in  a  further 
allegation  that  the  defendant  has  "sought  to 
injure"  the  plaintiff's  business  by  offering 
positions  to  its  employees,  and  by  dischar- 
ging and  threatening  to  discharge  persons  in 
its  own  employ  who  were  stockholders  of 
the  plaintiff.  But  no  particular  point  is 
made  of  this.  It  is  contended,  however, 
that,  even  if  the  main  argument  fails  and 
the  defendant  is  held  not  to  be  answerable 
for  acts  depending  on  the  co-operation  of 
the  government  of  Costa  Rica  for  their  ef- 
fect, a  wrongful  conspiracy  resulting  in 
driving  the  plaintiff  out  of  business  is  to 
be  gathered  from  the  eomplaint,  and  that 
it  was  entitled  to  go  to  trial  upon  that. 

It  is  obvious  that,  however  stated,  the 
plaintiff's  case  depends  on  several  rather 
startling  propositions.     In  the  first  place. 


the  aets  earning  the  damage  were  done,  m 
far  as  appears,  outside  the  Jurisdiction  of 
the  United  States,  and  within  that  of  other 
states.  It  is  surprising  to  hear  it  argued 
that  they  were  governed  by  the  act  of  Con- 
gress. 

No  doubt  in  regions  subject  to  no  soyer- 
eign,  like  the  high  seas,  or  to  no  law  that  « 
civilized  countries  wotdd  recognize  as^ade-  ? 
quate,  such  countries  may  treat  some  rela- 
tions between  their  citizens  as  governed  by 
their  own  law,  and  keep,  to  some  extent,  the 
old  notion  of  personal  sovereignty  alive.  See 
The  Hamilton  (Old  Dominion  S.  8.  Co.  t. 
Gilmore)  207  U.  S.  398,  403,  62  L.  ed.  264, 
269,  28  Sup.  Ct.  Rep.  133;  Hart  t.  Gumpach, 
L.  R.  4  P.  a  439,  463,  464;  British  South 
Africa  Co.  T.  Companhia  de  Mocambique» 
[1893]  A.  0.  602.  They  go  further,  at  times, 
and  declare  that  they  will  punish  Anyone, 
subject  or  not,  who  shall  do  certain  things, 
if  thf^y  can  catch  him,  as  in  the  case  of 
pirates  on  the  high  seas.  In  cases  imme- 
diately affecting  national  interests  they  may 
go  further  still  and  may  make,  and,  if  they 
get  the  chance,  execute,  similar  threats  as 
to  acts  done  within  another  recognized  Ju- 
risdiction. An  illustration  from  our  stat- 
utes is  found  with  regard  to  criminal  oorre- 
spondenee  with  foreign  governments.  Rev. 
Stat.  §  6336,  U.  S.  Comp.  SUt.  1901, 
p.  3624.  See  further.  Com.  v.  Madoon, 
101  Mass.  1,  100  Am.  Dec.  89;  Sussex 
Peerage  Case,  11  Dark  ft  F.  85,  146.  And 
the  notion  that  English  statutes  bind  Brit- 
ish subjects  everywhere  has  found  expres- 
sion in  modem  times  and  has  had  some 
startling  applications.  R.  v.  Sawyer,  2  Car. 
&  K.  101;  The  Zollverein,  Swabey,  96,  98. 
But  the  general  and  almost  universal  rule 
is  that  the  character  of  an  act  as  lawful  or 
unlawful  must  be  determined  wholly  by  the 
law  of  the  country  where  the  act  is  done. 
Slater  v.  Mexican  Nat  R.  Co.  194  U.  S.  120, 
126,  48  L.  ed.  900,  002,  24  Sup.  Ct  Rep.  681. 
This  principle  was  carried  to  an  extreme  in 
Milliken  v.  Pratt,  125  Mass.  374,  28  Am. 
Rep.  241.  For  another  jurisdiction,  if  it 
should  happen  to  lay  hold  of  the  actor,  to 
treat  him  according  to  its  own  notions  rather 
than  those  of  the  place  where  he  did  the 
acts,  not  only  would  be  unjust,  but  would 
be  an  interference  with  the  authority  of 
another  sovereign,  contrary  to  the  comity  of 
nations,  which  the  other  state  concerned 
justly  might  resent.  Phillips  v.  Eyre,  L.  R. 
4  Q.  B.  225,  289,  L.  R.  6  Q.  B.  1,  28;  Dicey, 
Confl.  L.  2d  ed.  647.  See  also  Appendix, 
724,  726,  note  2. 

Law  is  a  statement  of  the  drcumstanoes, 
in  which  the  public  force  will  be  brought 
to  bear  upon  men  through  the  courts.  B«t 
tht   word   eommonly   is   oonflned   to   such 
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J>  prophecies  or  threats  when  addressed  to  per- 
•  sons  living  within  the  power  of*  the  courts. 
A  threat  that  depends  upon  the  choice  of 
the  party  affected  to  bring  himself  within 
that  power  hardlj  would  be  called  law  in 
the  ordinary  sense.  We  do  not  speak  of 
blockade  runnii^  by  neutrals  as  unlawful. 
And  the  usages  of  speech  correspond  to  the 
limit  of  the  attempts  of  the  lawmaker,  ex- 
cept in  extraordinary  cases.  It  is  true  that 
domestic  corporations  remain  always  with- 
in the  power  of  the  domestic  law;  but,  in 
the  present  case,  at  least,  there  is  no  ground 
for  distinguishing  between  corporations  and 
men. 

The  foregoing  considerations  would  lead, 
in  case  of  doubt,  to  a  construction  of  any 
statute  as  intended  to  be  confined  in  its 
operation  and  effect  to  the  territorial  limits 
over  which  the  lawmaker  has  general  and 
legitimate  power.  "All  legislation  is  prima 
fade  territorial."  £x  parte  Blain,  L.  R.  12 
Cai.  Div.  522,  528;  State  v.  Carter,  27  N.  J. 
L.  499;  People  v.  Merrill,  2  Park.  Crim.  Rep. 
690,  596.  Words  having  universal  scope, 
such  as  "every  contract  in  restraint  of 
trade,"  "every  person  who  shall  monopolize," 
ete.,  will  be  taken,  as  a  matter  of  course,  to 
mean  only  everyone  subject  to  such  legisla- 
tion, not  all  that  the  legislator  subsequent- 
ly may  be  able  to  catch.  In  the  case  of 
the  present  statute,  the  improbability  of 
the  United  States  attempting  to  make  acts 
done  in  Panama  or  Costa  Rica  criminal  is 
obvious,  yet  the  law  begins  by  making  crim- 
inal the  acts  for  which  it  gives  a  right 
to  sue.  We  think  it  entirely  plain  that 
what  the  defendant  did  in  Panama  or  Costa 
Rica  is  not  within  the  scope  of  the  statute 
BO  far  as  the  present  suit  is  concerned.  Oth- 
er objections  of  a  serious  nature  are  urged, 
but  need  not  be  discussed. 

For  again,  not  only  were  the  acts  of  the 
defendant  in  Panama  or  Costa  Rica  not 
within  the  Sherman  act,  but  they  were  not 
torts  by.  the  law  of  the  place,  and  there- 
fore were  not  tons  at  all,  however  con- 
traiy  to  the  ethical  and  economic  postulates 
of  that  statute.  The  substance  of  the  com- 
plaint is  that,  the  plantation  being  within 
the  de  facto  jurisdiction  of  Costa  Rica,  that 
state  took  and  keeps  possession  of  it  by  vir- 
lo  tne  of  its  sovereign  power.  But  a  seizure 
?  by  a  state  is  not  a  thing  that  can  be*com- 
plained  of  elsewhere  in  the  courts.  Under- 
bill V.  Hernandez,  168  U.  S.  250,  42  L.  ed. 
456,  18  Sup.  Ct.  Rep.  83.  The  fact,  if  it  be 
one,  that  de  jure  the  estate  is  in  Panama, 
does  not  matter  in  the  least;  sovereignty  is 
pure  fact.  The  fact  has  been  recognized  by 
the  United  States,  and,  by  the  implications 
of  the  bill,  is  assented  to  by  Panama. 

The  fundamental  reason  why  persuading 
•  sovereign  power  to  do  this  or  that  ean- 
29  S.  a— 33. 


not  be  a  tort  is  not  that  the  soforelgii  < 
not  be  joined  as  a  defendant  or  because  it 
must  be  assumed  to  be  acting  lawfully. 
The  intervention  of  parties  who  had  a  right 
knowingly  to  produce  the  harmful  result  be- 
tween the  defendant  and  the  harm  has  been 
thought  to  be  a  nonconductor  and  to  bar 
responsibility  (Allen  v.  Flood  [1898]  A.  C, 
1,  121,  161,  etc),  but  it  is  not  clear  that 
this  is  always  true;  for  instance,  in  the  esse 
of  the  privileged  repetition  of  a  slander  (El- 
mer V.  Fessenden,  161  Mass.  359,  362,  363, 
5  L.RA.  724,  22  N.  E.  635,  24  N.  E.  208), 
or  the  malicious  and  unjustified  persuasion 
to  discharge  from  employment  (Moran  v. 
Dunphy,  177  Mass.  485,  487,  62  LJI.A.  116, 
83  Am.  St.  Rep.  289,  69  N.  £.  126).  The 
fundamental  reason  is  that  it  is  a  contra- 
diction in  terms  to  say  that,  within  its  Jn^ 
risdiction,  it  is  unlawful  to  persuade  a  sov" 
ercign  power  to  bring  about  a  result  that  it 
declares  by  its  conduct  to  be  desirable  and 
proper.  It  does  not,  and  foreign  courts  can- 
not, admit  that  the  influences  were  improp- 
er or  the  results  bad.  It  makes  the  persua- 
sion lawful  by  its  own  act.  The  very  mean- 
ing of  sovereignty  is  that  the  decree  of  tbs 
sovereign  makes  law.  See  Eawananakoa  t. 
Polyblank,  206  U.  S.  849,  363,  61  L.  ed.  834. 
836,  27  Sup.  Ct.  Rep.  526.  In  the  case  of 
private  persons,  it  consistently  may  assert 
the  freedom  of  the  immediate  parties  to  an 
injury  and  yet  declare  that  certain  persua- 
sions addressed  to  them  are  wrong.  See 
Angle  V.  Chicago,  St.  P.  M.  A  O.  R.  Co.  161 
U.  S.  1,  16-21,  38  L.  ed«  65,  63-66,  14  Sup. 
Ct.  Rep.  240;  Fletcher  v.  Peck,  6  Cranch,  87. 
130,  131,  8  L.  ed«  162,  176. 

The  plaintiff  relied  a  good  deal  on  Rafael 
V.  Verelst,  2  W.  Bl.  983,  1056.  But  ia  that 
case,  although  the  nabob  who  imprisoned  the 
plaintiff  was  called  a  sovereign  for  certain 
purposes,  he  was  found  to  be  the  maf 
tool  of  the  defendant,  an  English  governor. 
That  hardly  could  be  listened  to  concerning 
a  really  independent  state.  But  of  coiu-se  is 
it  is  not  alleged  that*Costa  Rica  stands  in  ? 
that  relation  to  the  United  Fruit  Company. 

The  acts  of  the  soldiers  and  officials  of 
Costa  Rica  are  not  alleged  to  have  been 
without  the  consent  of  the  government,  and 
must  be  taken  to  have  been  done  by  its  or- 
der. It  ratified  them,  at  all  events,  and 
adopted  and  keeps  the  possession  taken  by 
them.  O'Reilly  de  Camara  v.  Brooke,  209 
U.  S.  45,  62,  62  L.  ed.  676,  678,  28  Sup.  Ct 
Rep.  439;  The  Paquete  Habana  (United 
States  V.  The  Paquete  Habana)  189  U.  a 
453,  466,  47  L.  ed«  901,  903,  23  Sup.  a.  Rep. 
593;  Dempsey  v.  Chambers,  1B4  Mass.  830, 
332,  13  LJLA.  219,  26  Am.  St.  Rep.  249,  28 
N.  E.  279.  The  injuries  to  the  plantation 
and  supplies  seem  to  have  been  the  direei 
effect  of  the  acts  of  the  Costa  Rican  gov- 
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iit»  ivllidi  if  holdlnf  tfaem  nnder  an 
advene  claim  of  right.  The  claim  for  them 
mnst  fall  with  the  claim  for  being  deprived 
of  the  use  and  profits  of  the  place.  Aa  to 
the  buying  at  a  high  price,  etc.,  it  it  enough 
to  saj  that  we  have  no  ground  for  suppoa- 
ing  that  it  was  unlawful  in  the  countries 
where  the  purchases  were  made.  Giving  to 
tliis  complaint  every  reasonable  latitude  of 
interpretation  we  are  of  opinion  that  it  al- 
leges no  case  xmder  the  act  of  Congress,  and 
discloses  nothing  that  we  can  suppose  to 
have  been  a  tort  where  it  was  done.  A 
conspiracy  in  this  country  to  do  acts  in 
another  jurisdiction  does  not  draw  to  itself 
those  acts  and  make  them  unlawful,  if  they 
are  permitted  by  the  local  law. 

Further  reasons  might  be  given  why  this 
complaint  should  not  be  upheld,  but  we  have 
said  enough  to  dispose  of  it  and  to  indi- 
cate our  general  point  of  view. 

Judgment  affirmed. 

Mr.  Justice  Harlan  concurs  in  the  resultl 


(214  U.  8.  492) 

CHICAGO,    BURLINGTON,    k    QUINCY 
RAILWAY  COMPANY 

V. 

EDGAR  G.  WILLLAM& 

OOUBTB   (I  384*)~CaSES  CSBTIFIED—SKIfD- 

Dffo  UP  Whole  Case. 

Questions  which  involve  the  determination 
of  the  whole  case  cannot  be  sent  up  to  the 
Federal  Supreme  Court  by  a  certificate 
from,  a  circuit  court  of  appeals. 

[Ed.  Note.— For  other  canes,  SM  Courts.  Cent. 
Dig.  8  1021;    Dec.  Dig.  8  384.*] 

[No.  164.] 

Argued  and  submitted  April  16,  1909.    De- 
cided April  26,  1909. 

ON  A  CERTIFICATE  from  the  United 
^  States  Circuit  Court  of  Appeals  for  the 
3  Eighth  Circuit,  which,  omitting  the  caption 
7  4nd  formal  parts,  is  as  follows:  *"The  judg- 
ment which  the  writ  of  error  challenges  was 
rendered  after  a  trial  and  a  verdict  of  a 
jury  for  $5,000  damages.  At  the  trial  these 
facts  were  conclusively  established:  The 
defendant  in  error  was  injured  by  the  negli- 
gence of  the  servants  of  the  railway  com- 
pany while  he  was  riding  in  a  caboose  of  a 
cattle  train  under  a  contract  between  him 
and  the  railway  company  for  the  transpor- 
tation of  his  cattle  at  the  regular  rate,  in 
which  contract  the  railway  company  had 
agreed  to  transport  him  free,  and  he  had 
agreed,  in  consideration  of  the  free  trans- 
portation, that  the  railway  company  should 
not  be  liable  to  him  for  any  injury  or  dam- 
age, from  whatever  cause,  which  he  might 
■offer  or  incur  while  he  was    so    carried; 


that  the  eattle  ahonld  be  in  hit  eharge  for 
the  purpose  of  attention  and  care,  and  thai 
the  railway  eompany  shonld  not  be  r^ 
sponsible  for  each  attention  and  care,  but 
he  should  load,  unload,  water,  and  feed 
them.  He  was  not  constrained,  required,  or 
requested  to  make  this  contract,  or  one  of 
this  nature,  in  order  to  secure  transporta-^ 
tion  for  his  cattle  by  the  railway  company  ^ 
at  the  same  rate  and  on  the  same^terms  in* 
its  care,  but  he  had  the  option  to  have  them 
transported  at  the  same  rate  in  the  care  of 
the  railway  company,  and  to  ride  on  a  pas- 
senger train  from  the  point  of  shipment  to 
the  destination  of  the  cattle  for  the  regular 
fare,  or  to  ride  free  in  the  caboose  car  of 
the  cattle  train  under  his  contract  to  hold 
the  railway  company  exempt  from  liability 
for  his  injuries,  and  to  care  for  the  cattie 
himself.  He  freely  exercised  this  option, 
and  chose  the  latter  alternative.  The 
danger  of  injury  to  one  riding  in  the  caboose 
of  a  cattle  train  is  about  four  times  the 
danger  to  one  riding  over  the  same  rail- 
road in  the  coach  of  a  passenger  train. 
Upon  these  facts,  the  railway  company* 
which  had  pleaded  its  exemption  from  lia- 
bility under  the  contract,  requested  the 
court  to  instruct  the  jury  to  return  a 
verdict  in  its  favor;  the  court  refused;  an 
exception  was  taken  to  this  ruling;  and 
this  ruling  and  many  others  have  been  aa> 
signed  as  errors  and  are  pending  in  this 
court  for  determination. 

"And  the  circuit  court  of  appeals  for  the 
eighth  circuit  further  certifies  that  other 
questions  of  law  which  relate  to  the  admis- 
sion of  evidence  are  presented  by  the  assign- 
ment of  errors  in  this  case,  and  are  pending 
for  the  decision  of  this  court,  but  that  the 
following  questions  of  law  are  also  pre- 
sented by  the  assignment  of  errors,  and 
their  decision  is  indispensable  to  a  determi- 
nation of  this  case  in  this  court;  and  that» 
to  the  end  that  this  court  may  properly  de- 
cide the  issues  of  law  presented,  it  desiret 
the  instruction  of  the  Supreme  Court  of  the 
United  States  upon  the  following  questions 
of  law: 

"1.  In  a  contract  between  an  owner  of 
cattle  and  a  railway  company  for  the  trans- 
portation of  the  cattle  at  the  regular  rate, 
which  contains  the  fui*ther  agreement  that 
the  owner  shall  be  transported  on  the  eattle 
train  free  in  consideration  that  he  contracts 
that  the  railway  company  shall  not  be  liable 
to  him  for  any  injury  or  damage  which  he 
sustains  while  he  is  being  so  carried,  and 
that  he  will  load,  unload,  feed,  and  care  for 
the  cattle  during  the  transportation,  is  his 
agreement  that  the  railway  company  shall 
not  be  liable  to  him  for  any  injury  or  dam- 
age which  he  sustains  while  being  so  carried 
a  valid  contract? 
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«  *'*2,  Where  the  owner  of  the  eattle  Is  not 
aonatrained,  required,  or  requested  to  make 
the  contract  described  in  the  foregoing  ques- 
tion in  order  to  have  his  cattle  transported 
at  the  r^ular  rate,  but  freely  chooses  to 
make  such  an  agreement  in  preference  to 
contracting  for  the  transportation  of  his 
•cattle  at  the  regular  rate  at  the  risk  of  the 
railway  company,  and  riding  himself  on  a 
passenger  train  to  the  destination  of  the 
«attle  at  the  regular  rate,  is  his  agreement 
that  the  railway  company  shall  not  be  lia- 
ble to  him  for  any  injury  or  damage  which 
he  sustains  while  being  so  carried  a  valid 
contract? 

"3.  Do  the  facts  which  were  established  at 
the  trial,  and  which  are  set  forth  in  the 
statement  which  precedes  these  questions, 
show  a  valid  contract  by  the  owner  of  the 
^attle,  the  plaintiff  below,  that  the  rail- 
way company  should  not  be  liable  to  him  for 
any  injury  or  damage  which  he  sustained 
while  he  was  riding  in  the  caboose  of  the 
eattle  train  under  the  contract  specified  in 
the  statement  r'  Dismissed. 

Messrs.  O.  H.  Dean,  W.  D.  McLeod,  H. 
C.  Timmonds,  O.  M.  Spencer,  and  Hale  Hoi- 
den  for  the  railway  company. 

Messrs.  John  H.  Denison,  William  B. 
Fowler,  John  Hipp,  Ralph  Talbot,  D.  G. 
Allen,  James  M.  Sandusky,  and  S.  G.  San- 
dusky for  Williams. 

Per  Ovrlam: 

In  the  opinion  of  a  majority  of  the  court, 
this  certificate  is  essentially  the  same  as 
that  disposed  of  in  Chicago.  Burlington,  A 
Quincy  Railway  Company  v.  Williams,  205 
U.  S.  444,  51  L.  ed.  875,  27  Sup.  Ct.  Rep. 
660,  and  it  is  therefore  dismissed  on  the  au- 
thority of  that  decision. 

Mr.  Justice  Holmes,  dissenting: 
When  this  case  was  here  before  I  felt 
doubts,  but  deferred  to  the  judgment  of  the 
majority,  as  I  think  one  should  when  it  does 
not  seem  that  an  important  principle  is  in- 
volved or  that  there  is  some  public  advan- 
tage to  be  gained  from  a  statement  of  the 
other  side.  But  it  seems  to  me  that  the 
present  order  is  a  mistake  upon  an  impor- 
tant matter,  and  I  am  unwilling  that  it 
^  should  seem  to  be  made  by  unanimous  con- 
A  sent.  I  think  that  such  questions  are  to  be 
•  encouraged  as  a  mode  of  disposing  of*cases 
in  the  least  cumbersome  and  most  expedi- 
tious way.  The  former  oertificate  was  thought 
to  invite  a  consideration  of  mixed  questions 
of  law  and  fact.  However  that  may  have 
been,  the  present  one  puts  definite  questions 
of  pure  law,  and  I  think  that  those  ques- 
tions should  be  answered.  Even  if  the  third 
should  be  objected  to,  the  other  two  are 
complete  in  themselves.  It  is  no  objection 
to  a  question  of  law  that  the  case  turns 


upon  It.  That  It  the  best  of  nasoas  for 
propounding  it.  The  only  objection  it  not 
to  deciding  the  case  here,  but  to  patting 
questions  that  turn  upon  conclusions  from 
evidence,  or  that  present  a  general  statement 
and  ask  a  judgment  with  regard  to  un- 
specified questions  of  law. 

Mr.    Justice  White    and    Mr.    Justioa 
Moody  concur  in  this  dissent. 


(21S  U.  S.  468) 
RE  FRANK  D.   WINN. 

Rkmoval  of  Oauskb  (§  lO*)  — Showiwo 

JVBISDICTIONAL    FA0I»— FBDSSAL   QUXB- 
TXOR. 

1.  Allegations  in  the  petition  for  tht 
removal  to  a  Federal  circuit  court  of  a 
suit  against  an  interstate  express  compa- 
ny for  damages  resulting  from  negligent 
transportation,  that  the  defendant  was  sub- 
ject to  the  Federal  laws  to  regulate  com- 
merce and,  imder  those  laws,  had  a  defense 
to  the  cause  of  action,  will  not  Justify  re- 
moval on  the  ground  that  the  cause  It 
one  arising  under  the  Federal  Constitution 
and  laws,  where  the  cause  of  action  itself 
is  not  based  upon  the  interstate  commerce 
act  or  any  other  Federal  law. 

[Ed.  Note.— For  other  cases,  tee  Removal  of 
Causes,  Cent  Dig.  f  41;   Deo.  Dig.  |  19.*] 

Mandamus  (§  44*)— To  Oousr— RmcARD* 
INO  Oasb  to  Statb  Ooubt. 

2.  Mandamus  will  lie  to  compel  a  Fed- 
eral circuit  court  to  remand  a  cause  to  the 
state  court  whence  it  was  removed,  where 
it  is  apparent  as  a  matter  of  law  from  the 
record  itself  that  the  Federal  court  was 
without  jurisdiction. 

[Bd.  Note.~For  other  easesp  see  Msadsmns, 
Cent  Dig.  SS  dO,  91;    Deo.  Dig.  |  44.*] 

Removal  of  Causes  ({  106*)— Waivb  oi* 
Right  to  Remani>— Appkabancb. 

3.  A  general  appearance  by  the  plaintiff 
in  a  Federal  circuit  court  after  the  cause 
has  been  removed  from  a  state  court  does 
not  waive  an  objection  to  the  jurisdiction 
founded  upon  the  total  lack  of  any  con- 
troversy of  a  Federal  nature,  since  in  such 
cases  consent  of  both  parties  cannot  con- 
fer jurisdiction. 

[BML.  Note.— For  other  cases,  see  RemoTal  of 
CauseSp  Cent.  Dig.  f  216;    Dec.  Dig.  8  IM.*] 

[No.  12,  Original.] 

Argued   April    5,    1909.     Decided    May   3, 
1909. 

ORIGINAL  application  for  a  Writ  of 
Mandamus  to  compel  the  District 
Judge  of  the  United  States  for  the  South- 
ern District  of  Iowa,  Central  Division,  act- 
ing as  Circuit  Judge,  to  remand  the  case 
to  the  State  Court  in  which  it  was  orig- 
inally brought  Granted. 
The  facts  are  stated  in  the  opinion* 


•For  other  cases  see  same  toplo  it  f  nttmbsb  In  Dec.  it  Am.  Digs.  1M7  to  date,  ft  Rep'r  Indexes 
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Messrs.  Guy  A.  Bfflller,  W.  H.  Brenmer, 
and  O.  S.  Franklin  for  petitioner. 

Messrs.  Nathaniel  T.  Guernsey,  Alon^o 
C.  Parker,  and  William  E.  Miller  for  re- 
^  spondent. 

•  *Mr.  Justice  Moody  delivered  the  opinion 
of  the  court: 

This  is  an  application  for  a  writ  of  man- 
damus to  the  district  judge  of  the  United 
States,  acting  as  circuit  judge  for  the  south- 
em  district  of  Iowa,  central  diyision.  The 
prayer  of  the  petition  was  for  a  rule  to 
show  cause  why  a  writ  of  mandamus  should 
not  issue,  commanding  the  judge  to  remand 
the  case  to  the  state  oourt  in  which  it  was 
originally  brought.  The  rule  was  issued 
and  cause  was  shown  by  a  return.  From  the 
petition  and  the  return  the  following  state 
of  facts  appears:  The  petitioner  as  assignee 
of  the  right  of  action  of  a  shipper,  brought, 
in  a  state  court  of  Iowa,  an  action  at  law 
against  the  American  Express  Company  for 
the  negligent  transportation  of  a  boar, 
whereby  the  animal  was  killed,  to  the  dam- 
age, it  was  alleged,  to  the  owner  of  $8,000. 
l^e  transportation  was  under  a  written 
contract  between  the  owner  and  the  defend- 
ant, which  was  annexed  to  the  declaration 
as  an  exhibit.  The  shipment  was  from  a 
point  in  Iowa  to  a  point  in  Nebraska.  The 
citizenship  of  the  plaintiff  or  his  assignor 
was  not  alleged,  but  the  defendant  was  al- 
leged to  be  a  citizen  of  New  York.  The  de- 
fendant seasonably  filed  in  the  state  court  a 
petition  for  removal  to  the  circuit  court  of 
the  United  States,  with  accompanying  bond 
in  proper  form.  The  petition  having  been 
denied  in  the  state  court,  the  defendant  duly 
filed  a  copy  of  the  record  in  the  circuit  oourt 
of  the  United  States,  and  it  was  there  dock- 
eted, whereupon  plaintiff  moved  to  remand 
the  case,  and  the  motion  was  denied  by  the 
circuit  judge.  The  plaintiff  thereupon,  with- 
er out  further  action  in  the  circuit  court,  began 
9  this  proceeding. 

•  "^The  petition  for  removal  alleged  that  the 
plaintiff  was  a  citizen  of  Missouri  and  the 
defendant  "a  joint  stock  association  organ- 
ized under  the  laws  of  the  state  of  New 
York,"  but  contained  no  allegation  of  the 
citizenship  of  the  members  of  the  associa- 
tion. It  was  agreed  at  the  argument  that 
the  defendant  was  not  a  corporation,  but  a 
joint  stock  association.  Therefore  the  di- 
versity of  citizenship  required  to  warrant 

^  a  removal  on  that  ground  does  not  appear. 
«;The  petition  for  removal,  which  is  printed 

•  in  the  margin,t  wajs  not  based  upon* diver- 
sity of  citizenship,  but  upon  the  ground  that 


the  suit  was  one  arising  under  the  laws  of 
the  United  States. 

It  is  well  settled  that  no  cause  can  be 
removed  from  the  state  court  to  the  circuit 
court  of  the  United  States  unless  it  could 
originally  have  been  brought  in  the  latter 
court.  Boston  &  M.  Consol.  Copper  &  S. 
Min.  Co.  V.  Montana  Ore  Purchasing  Co.  188 
U.  S.  632,  640,  47  L.  ed.  626,  632,  23  Sup. 
Ct.  Rep.  434;  Ex  parte  Wisner,  203  U.  S. 
449,  61  L.  ed.  264,  27  Sup.  Ct.  Rep.  160.     ^ 

The  only  ground  of  jurisdiction  which  is^ 
or  can  be'^3uggested*is  that  the  suit  was  one  • 
arising  under  the  Constitution  and  the  laws 
of  the  United  States.  25  Stat,  at  L.  433, 
434,  chap.  866,  U.  S.  Comp.  Stat.  1901,  pp. 
508,  509.  It  is  the  settled  interpretation  of 
these  words,  as  used  in  this  statute  con- 
ferring jurisdiction,  that  a  suit  arises  under 
the  Constitution  and  laws  of  the  United 
States  only  when  the  plaintiff's  statement 
of  his  own  cause  of  action  shows  that  it 
is  based  upon  those  laws  or  that  Constitu- 
tion. It  is  not  enough,  as  the  law  now  ex- 
ists, that  it  appears  that  the  defendant 
may  find  in  the  Constitution  or  laws  of  the 
United  States  some  ground  of  defense.  Lou- 
isville &  N.  R.  Co.  V.  Mottley,  211  U.  S.  149, 
53  U  ed.  — t  29  Sup.  Ct.  Rep.  42,  and  cases 
cited.  If  the  defendant  has  any  such  de- 
fense to  the  plaintiff's  claim,  it  may  be  set 
up  in  the  state  courts,  and,  if  properly  set 
up,  and  denied  by  the  highest  court  of  the 
state,  may  ultimately  be  brought  to  this 
court  for  decision. 

Tested  by  these  principles,  the  record,  in- 
cluding the  petition  for  removal,  shows  af- 
firmatively that  the  case  was  not  one  aris- 
ing under  the  laws  of  the  United  States.  In 
substance,  the  allegations  of  the  petition 
for  removal  are,  that  the  defendant  waa 
subject  to  the  Federal  laws  to  regulate  com- 
merce, and  that,  under  those  laws,  the  de- 
fendant had  a  defense  in  whole  or  in  part 
to  the  cause  of  action  stated  in  the  dec- 
laration. But  the  cause  of  action  itself  is 
not  based  upon  the  interstate  commerce 
law  or  upon  any  other  law  of  the  United 
States.  The  case  could  not  have  been 
brought  originally  in  the  circuit  court  of  the 
United  States,  and  was  therefore  not  re- 
movable thereto.  In  holding  'otherwise  we 
think  the  learned  judge  of  the  circuit  court 
erred. 

It  is,  however,  argued  that  mandamus  ia 
not  the  remedy  for  the  correction  of  such  an 
error  as  we  have  pointed  out,  and  that  the 
aggrieved  party  should  be  left  to  his  writ 
of  error,— a  remedy  which  he  nndoubtedly 
has. 


tYour  petitioner,  the  American  Express 
Company,  respectfully  shows  that  it  is  the 
defendant  in  the  above-entitled  suit,  and 
that  the  matter  and  amount  in  dispute  in 


the  said  suit  exceeds,  exclusive  of  interest 
and  costs,  the  siun  or  value  6f  two  thousand 
dollars  ($2,000). 
That  your  said  petitioner  was,  at  the  time 
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Authority  to  issiie  writs  of  mandamus  to 
any  courts  appointed  under  the  authority 
of  the  United  States  was  given  to  this  court 
by  a  provision  in  the  original  judiciary  act, 
which  now  appears  in  §  688  of  the  Revised 
^  Statutes  (U.  S.  Oomp.  Stat.  1901,  p.  665). 
^  A  writ  of  mandamus  issued  under  this  pro- 
•  vision  is  for  the  purpose  of* revising  and 
correcting  proceedings  in  a  case  already  in- 
stituted in  the  courts,  and  is  deemed  a  part 
of  the  appellate  jurisdiction  of  this  court, 
which  is  subject  to  such  regulations  as  the 
Ck>ngress  shall  make.  Marbury  v.  Madison, 
1  Cranch,  137,  2  L.  ed.  60;  Ex  parte  Yerger, 
8  Wall.  85,  97,  19  L.  ed.  332,  336;  Re  Green, 
141  U.  S.  325,  326,  35  L.  ed.  765,  12  Sup.  a. 
Rep.  11. 

In  Ex  parte  Crane,  5  Pet.  190,  8  L.  ed. 
92,  the  court,  of  its  own  motion,  considered 
and  sustained  its  authority  to  issue  man- 
damus to  inferior  courts,  and  in  that  case 


directed  by  mandamus  s  judge  of  an  infe- 
rior court  to  sign  a  bill  of  exceptions  duly 
presented.  Since  that  time  writs  of  man- 
damus to  inferior  courts  have  been  issued  in 
all  proper  cases. 

In  Ex  parte  Bradley,  7  Wall.  364,  19  L. 
ed.  214,  it  was  held  that  a  mandamus  from 
this  court  would  lie  to  an  inferior  court  of 
the  United  States,  directing  it  to  restore  an 
attorney  to  the  rolls,  who  had  been  dis- 
barred, where  the  court  was  without  juris- 
diction in  that  regard.  And  it  was  said, 
page  377:  "The  ground  of  our  decision 
.  .  •  is,  that  the  court  below  had  no  ju- 
risdiction to  disbar  the  relator.  ...  No 
amount  of  judicial  discretion  of  a  court  can 
supply  a  defect  or  want  of  jurisdiction  in 
the  case.  The  subject-matter  is  not  be- 
fore it;  the  proceeding  is  coram  non  fudioe 
and   void." 

A  specific  application  of  the  general  prin- 


of  the  bringing  of  this  suit,  and  still  is,  a 
joint  stock  association,  organized  under  the 
laws  of  the  state  of  New  York,  in  such 
eases    made    and    provided,    and    that    the 

Slaintiff  was  then  and  still  is  a  citizen  of 
he  state  of  Missouri. 

Your  petitioner  further  shows  that  the 
said  suit  is  one  of  a  civil  nature,  in  which 
the  plaintiff  seeks  to  recover  from  the  de- 
fendant the  sum  of  eight  thousand  dollars 
($8,000)  as  damages  on  account  of  an 
alleged  failure  on  the  part  of  the  defendant 
to  comply  with  its  obligations  as  a  common 
carrier  in  the  shipment  and  transportation 
of  a  hog,  which  the  assignor  of  plaintiff 
offered  to  the  defendant  and  which  the  de- 
fendant received  from  the  assignor  of  plain- 
tiff on  or  about  the  30th  day  of  August, 
A.  D.  1007,  for  transportation  from  the  State 
Fair  Grounds  at  Des  Moines,  in  the  state 
of  Iowa,  to  the  city  of  Lincoln,  in  the  state 
of  Nebraska. 

That  the  defendant  denies  that  it  failed 
in  any  respect  to  perform  its  obligations 
with  reference  to  the  transportation  of  the 
■aid  hog,  and  denies  that  it  is  liable  upon 
the  claim  set  up  in  the  said  suit,  in  any 
amount,  and  denies  that,  in  any  event,  its 
liability  could  exceed  the  sum  or  value  of 
fifty  dollars  ($50). 

That  the  said  suit  is  one  arising  under 
the  laws  of  the  United  States.  That  vour 
petitioner  is,  and  was,  at  all  the  times 
mentioned  in  the  petition  in  this  suit,  a 
eommon  carrier  engaged  in  trade  and  com- 
merce between  the  several  states  of  the 
United  States,  and  between  the  territories 
thereof,  and  between  the  territories  and  the 
several  states. 

That,  at  the  date  of  the  shipment  in 
question,  your  petitioner  was,  and  ever  since 
that  time  has  been,  subject  to  the  provisions 
of  the  act  of  Congress  entitled,  "An  Act  to 
Regulate  CJommerce,"  approved  February  4, 
1887  [24  Stat,  at  L.  379,  chap.  104  U.  S. 
Oomp.  Stat.  1901,  p.  3164],  and  of  the  aets 
of  Congress  amendatoir  thereof  and  supple- 
mentary  thereto,  and  that  the  alleged  cause 


of  action  set  up  in  said  suit  is  based  upon, 
grows  out  of,  and  necessarily  involves,  the 
construction  of  said  acts  of  Congress.  That 
among  the  questions  arising  under  said  acts 
and  necessarily  involved  in  said  suit  are — 

(a)  Whether  the  contract  on  which  said 
suit  is  based  is  legal  and  enforceable  by  the 
shipper  or  the  plaintiff  as  his  assignee,  in 
view  of  the  fact  that  it  appears  on  the  face 
of  this  contract  that,  if  the  claim  made  in 
the  petition  as  to  the  value  of  the  hog  in 
question  is  true,  the  shipper,  by  means  of 
its  undervaluation,  violated  the  penal  pro* 
visions  of  the  act  to  regulate  commerce,  as 
amended. 

(b)  Whether,  under  the  act  to  regulate 
commerce,  as  amended,  the  plaintiff  may 
assert  a  claim  for  damages  in  an  amount  in 
excess  of  the  value  declared  by  the  shipper 
to  be  the  true  value,  and,  upon  this  declara- 
tion, made  the  basis  of  the  rate  for  the 
interstate  transportation  in  question. 

(c)  Whether,  under  the  act  to  regulate 
commerce,  as  amended,  the  provisions  of  the 
contract  in  suit,  limiting  the  liability  of 
the  defendant  to  the  sum  declared  by  the 
shipper  in  said  contract  to  be  the  actual 
value  of  the  animal  in  question,  are  valid 
and  enforceable. 

(d)  Whether,  xmder  the  act  to  regulate 
commerce,  as  amended,  the  plaintiff,  as  as- 
signee of  the  shipper,  is  estopped  to  set  up 
in  this  suit  that  the  hog  in  question  was 
a  greater  value  than  the  value  declared  to 
be  its  true  value  in  the  contract  sued  upon. 

(e)  Whether  the  undervaluation  of  the 
hog  in  question  by  the  shipper,  in  order 
to  obtain  a  rate  for  its  interstate  trans- 
portation lower  than  the  published  estab- 
lished rate,  constituted  a  violation  by  the 
shipper  of  the  penal  provisions  of  the  act 
te  regulate  commerce,  as  amended. 

(f)  Whether,  if  said  penal  provisions 
were  so  violated,  the  plaintiff's  suit  is 
foimded  upon  what  in  law  is  his  own  wrong, 
so  as  to  preclude  a  recovery  by  him. 

(g)  Other  questions  arising  under  said 
act  to  regulate  commerce,  as  amended. 
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«iple  announced  in  Ex  parte  Bradley  has 
been  made  to  cases  where  circuit  courts  of 
the  United  States  haTe,  without  authority, 
assumed  jurisdiction  of  a  ease  originally 
brought  in  a  state  court,  and  it  has  fre- 
quently been  held  that  mandamus  from  this 
court  would  lie  to  compel  a  circuit  court 
to  remand  a  case  to  the  state  court  where 
it  is  apparent  from  the  record  that  the 
circuit  court  has  no  jurisdiction  whatever  of 
the  case.  Virginia  ▼.  Rives,  100  U.  S.  318, 
25  L.  ed.  667;  Virginia  ▼.  Paul,  148  U.  S. 
107,  37  L.  ed.  386,  13  Sup.  a.  Rep.  636; 
Kentucky  ▼.  Powers,  201  U.  S.  1,  60  L.  ed. 
633,  26  Sup.  Ct.  Rep.  387,  6  A.  &  E.  Ann. 
Cas.  692 ;  Ez  parte  Wisner,  203  U.  S.  449, 51 
L.  ed.  264, 27  Sup.  Ct.  Rep.  150.  And  see  Re 
Dunn,  212  U.  S.  S74,  53  L.  ed.  — ,29  Sup. 
Ct.  Rep.  209.  In  such  a  situation  the  reme- 
dy by  mandamus  is  available  although  the 
aggrieved  party  may  also  be  entitled  to  a 
writ  of  error  or  an  appeal.  Mandamus,  it 
^ia  true,  never  lies  where  the  party  praying 
^  for  it  has  another  adequate  remedy.  The 
*  writ  of  mandamus « was  introduced  to  sup- 
plement the  existing  jurisdiction  of  the 
eourts  and  to  afford  relief  in  extraordinary 
eases  where  the  law  presents  no  adequate 
remedy.  High,  Extr.  Legal  Rem.  8d  ed.  §  16. 
But  where,  without  any  right,  a  court  of 
the  United  States  has  wrested  from  a  state 
oourt  the  control  of  a  suit  pending  in  it,  an 
«{»peal  or  writ  of  error,  at  the  end  of  long 
proceedings,  which  must  go  for  naught,  is 
not  an  adequate  remedy. 

In  Virginia  v.  Rives,  supra,  the  state,  aft- 
er the  cause  had  been  removed  to  the  cir- 
euit  court,  filed  its  petition  in  this  court 
lor  mandamus,  without  having  made  a  mo- 
tion to  remand  in  the  circuit  court;  but,  in 
the  opinion,  nothing  turned  on  the  absence 
of  a  motion  to  remand,  and  the  remedy  by 
mandamus  was  held  to  exist  "when  the  case 
is  outside  of  the  exercise  of  .  .  .  [judi- 
cial] discretion,  and  outside  the  jurisdiction 
of  the  court  ...  to  which  .  .  .  the 
writ  is  addressed.  One  of  its  peculiar  and 
more  common  uses  is  to  restrain  inferior 
oourts  and  to  keep  them  within  their  law- 
ful bounds."  P.  323.  Ex  parte  Bradley  is 
then  referred  to  and  its  discussion  approved. 
Then  followed  Ex  parte  Hoard,  105  U.  8. 
678,  26  L.  ed.  1176,  where  it  is  held  that,  if 
the  circuit  court  had  denied  a  motion  to  re- 
mand to  the  state  court,  the  party  aggrieved 
must  resort  to  his  writ  of  error,  and  that 
mandamus  would  be  denied,  without  deter- 
mining whether  the  case  was  properly  re- 
moved or  not.  In  the  three  following  cases, 
however  (Virginia  v.  Paul,  Kentucky  v. 
Powers,  and  Ex  parte  Wisner, — supra), 
the  circuit  court  had  denied  motions  tb 
remand  (the  denial  of  the  motion  in 
Kentucky  ▼.  Powers  appearing  in  the  judg- 


ment of  the  eonrt  below,  139  Fed.  452)  bo- 
fore  the  petition  for  mandamus  was  filed. 
Nevertheless,  the  writ  of  mandamus  was  is- 
sued upon  the  ground  that  it  was  plain  as 
matter  of  law  from  the  record  itself  that 
the  circuit  oourt  was  without  jurisdiction. 
This  must  now  be  regarded  as  the  settled 
law. 

The  respondent,  however,  insists  that 
mandamus  will  not  lie  to  control  the  judg- 
ment or  judicial  discretion  of  the  court  togo 
which  the  writ  is  proposed  to  be  directed.^ 
This  is  true*where  the  judgment  or  judicial  * 
discretion  is  within  the  limits  of  jurisdic- 
tion, but  not  otherwise.  Wherever  the  rec- 
ord, including  the  petition  for  removal, 
shows  that  there  are  questions  of  fact  upon 
whose  determination  the  right  of  removal 
depends,  and  upon  which  it  is  the  duty  of 
the  circuit  court  to  pass  judicially,  then 
there  is  jurisdiction  to  decide  those  ques- 
tions. Their  decision  is  the  exercise  of  ju- 
dicial discretion;  and,  if  that  discretion  is 
erroneously  exercised,  it  can  be  corrected 
only  by  a  writ  of  error  or  appeal.  In  these 
cases  writs  of  mandamus  must  not  be  per- 
mitted to  usurp  the  functions  of  writs  of 
error  or  appeals,  or  take  their  place  where 
they  offer  an  adequate  remedy  to  the  ag- 
grieved party.  It  is  only  in  cases  where 
the  record  makes  it  clear,  as  matter  of  law, 
that  the  circuit  court  was  without  jurisdio- 
tion  to  take  any  action  whatever  that  the 
writ  of  mandamus  lies.  This  distinction  has 
been  acted  on  many  times  by  this  oourt,  and 
it  is  enough  to  refer  to  two  very  recent 
cases.  Thus,  where  the  removability  of  a 
case  turned  upon  the  question  whether  there 
was  a  separable  controversy,  to  the  trial  of 
which  certain  of  the  defendants  were  not 
indispensable  or  necessary  parties,  it  was 
held  that  the  circuit  court  had  jurisdiction 
to  determine  the  question  of  separability; 
that  its  decision  in  that  respect  was  the 
exercise  of  judicial  discretion,  and  could  not 
be  controlled  by  a  writ  of  mandamus.  Re 
PoUitz,  206  U.  S.  323,  61  L.  ed.  1081,  27 
Sup.  Ct.  Rep.  729.  The  same  point  was  de- 
cided in  Ex  parte  Nebraska,  209  U.  S.  436, 
62  L.  ed.  876,  28  Sup.  a.  Rep.  681.  In 
each  of  these  cases  a  distinction  was  made 
between  it  and  a  case  where,  on  the  face 
of  the  record,  absolutely  no  jurisdiction  has 
attached,  and  the  right  to  a  writ  of  man- 
damus in  the  latter  case  was  affirmed. 

As  we  have  shown,  the  want  of  jurisdie- 
tion  of  the  circuit  court  appears  clearly  on 
the  record  in  the  case  at  bar,  and  does  not, 
as  in  Re  Pollitz  and  Ex  parte  Nebraska,  de- 
pend upon  findings  of  fact  which  the  circuit 
court  had  jurisdiction  to  make.  We  thinly 
therefore,  it  is  clear  that  the  writ  of  man- 
damus ought  to  issue. 

A  subordinate  question  must  receive  some 
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%  attention.  It  is  said  that  the  petitioner  in 
*  this  case  appeared  generally  in  the^dreuit 
eonrt  after  the  remoTal  of  the  case,  and 
thereby  waived  his  right  to  object  to  the 
Jurisdiction,  and  Re  Moore,  209  U.  S.  490, 
62  L.  ed.  904,  28  Sup.  Ct.  Rep.  686,  706. 
is  cited  in  support  of  the  position.  But  that 
case  simply  held  that  where  there  was  a 
diversity  of  citizenship,  which  gave  jurisdic- 
tion to  some  circuit  court,  the  objection  that 
there  was  no  jurisdiction  in  a  particular  dis- 
trict might  be  waived  by  appearing  and 
pleading  to  the  merits;  and  anything  to  the 
contrary  said  in  Ex  parte  Wisner  was  over- 
ruled, though  the  Wisner  Case  was  other- 
wise left  untouched.  See  Western  Loan  & 
8av.  Co.  V.  Butte  &  B.  Consol.  Min.  Co.  210 
U.  S.  368,  369,  62  L.  ed.  1101,  1102,  28  Sup. 
Ct.  Rep.  720.  Here,  however,  is  a  case 
where,  upon  its  face,  no  circuit  court  of  the 
United  States  had  jurisdiction  of  the  contro- 
versy, originally  or  by  removal.  In  such  a 
case  the  consent  of  the  parties  cannot  con- 
fer jurisdiction.  Louisville  &  N.  R.  Co.  ▼. 
Mottiey.  211  U.  S.  149,  53  L.  ed.  — ,  29 
Sup.  Ct.  Rep.  42,  and  cases  cited. 

The  rule  is  made  absolute  and  the  writ 
of  mandamus  awarded. 


(218  U.  S.  458) 

JOHN  W.  MANSON  et  aL,  Trustees  of  Es- 
tate of  Henry  Hudson,  Appts., 

V. 

JOHN  S.  WILLIAMS,  Trustee  in  Bank- 
ruptcy of  Estate  of  Hudson  Clothing 
Company. 

BAifKBUPTCrr  (t  lOO*)— Ookclxjbxvkwms  oi- 

Adjudication. 

L  An  adjudication  in  bankruptcy  against 
two  brothers  as  partners  is  not  conclusive 
as  to  the  existence  of  the  partnership  and 
the  title  to  the  assets  as  against  the  trus- 
tees in  bankruptcy  of  one  of  the  brothers, 
who  were  not  neard  on  that  question,  al- 
though they  had  filed  a  denial  and  answer. 
[Bd.  Note.~For  other  casM,  tea  Bankruptcy. 
Cent  Dig.  5S  142,  143 ;    Dec  Dig.  8  100.*] 

Bankruptcy  (§  467*)  —  Appeal  —  Review 
OF   Facts  —  Concubrent   Findings  — 

2.  Concurrent  findings  of  the  two  courts 
below  that  two  brothers  were  partners,  and 
that  the  stock  in  trade  belonged  to  the  firm, 
are  not  so  clearly  erroneous  as  to  call  for 
reversal,  where  there  was  evidence  that  one 
brother,  with  the  original  intention  of  form- 
ing a  corporation,  furnished  the  capital, 
and  the  other  his  personal  services  in  dispos- 
ing of  it,  and  that  the  latter  was  interested 
in  the  profits,  if  any,  and  at  the  same  time 
was  not  a  debtor  of  the  former,  and  there 
was  some  evidence  that  he  also  contributed 
to  the  assets. 

riM.  Note.— For  other  cases,  see  Bsnknipto7» 
Cent  Dig.  8  t)29;   Dec  Dig.  I  487.*] 

[No.  169.] 


Argued  April  20,  21,  1900.    DecidMl  May  S» 
1909. 

APPEAL  from  the  United  States  Cireuit 
Court  of  Appeals  for  the  First  Circuit 
to  review  a  decree  which  affirmed  a  decree  of 
the  District  Court  for  the  District  of  Maine, 
directing  the  trustees  of  a  bankrupt  to  pay 
over  to  the  trustee  in  bankruptcy  of  an  al- 
leged partnership  the  proceeds  of  the  stock 
of  goods  alleged  to  have  belonged  to  the 
firm.    Affirmed. 

See  same  case  below,  82  C.  C.  A.  476,  168 
Fed.  626. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  W.  Hanson  and  Harry  B. 
Coolidge  for  appellants. 

Messrs.  John  S.  WilUams  and  Albert  S. 
Woodman  for  appellee.  ^ 


*Mr.  Justice  Holmes  delivered  the  opinion  • 
of  the  court: 

This  is  a  petition  by  the  appellee  the 
trustee  in  bankruptcy  of  the  Hudson  Cloth- 
ing Company,  that  the  appellants,  the  trus- 
tees in  bankruptcy  of  Henry  Hudson,  pay 
over  to  the  appellee  the  proceeds  of  a  stock 
of  goods  alleged  to  have  belonged  to  the 
company.  The  referee  in  bankruptcy  made 
an  order  as  prayed,  which  was  sustained  on 
the  principal  matter  by  the  district  court, 
148  Fed.  305;  and  the  decree  of  that  Court 
was  affirmed  by  the  circuit  court  of  ap- 
peals. 82  C.  C.  A.  476,  163  Fed.  526.  A 
further  appeal  has  been  taken  to  this  court. 
Hewit  V.  Berlin  Mach.  Works,  194  U.  S. 
296,  48  L.  ed.  986,  24  Sup.  Ct.  Rep.  690. 

The  facts  to  be  gathered  from  the  opinion 
of  the  circuit  court  of  appeals  and  admits 
ted  are  these:  Henry  Hudson  became  the 
owner  of  a  stock  of  goods,  and  desired  to 
sell  them.  He  also  wished  to  help  his 
brother  James,  and  therefore  put  him  in  to 
do  the  selling.  In  the  beginning  he  con- 
templated forming  a  corporation,  turning 
the  goods  over  to  it,  and  taking  most  of  the 
stock  as  security,  but  letting  James  take  the 
profits.  This  plan,  however,  was  allowed  to 
slumber,  and  the  business  was  carried  on 
by  James  for  over  two  years.  From  an 
early  moment  James  adopted  the  name  of 
Hudson  Clothing  Company,  using  it  as  a 
sign  and  in  advertisements  aad  on  billheads. 
This  was  known  to  Henry,  and  when  he  ad- 
vanced money  to  the  business,  as  he  did,  he 
charged  it  on  his  books  to  the  company. 
The  bank  account  was  kept  with  James,  the 
bank  book  having  the  name  Hudson  Cloth- 
ing Company  above.  Some  of  the  exhibits 
in  evidence  have,  besides  the  name  of  the 
company,  the  words  "Henry  Hudson,  Pres." 
and  "James  Hudson,  Treas.  and  Mgr."  There 
was  no  act  of  transfer  on  the  part  of 
Henry,  but,  when  he  took  goods  from  the 


•For  other  cssee  see  same  topic  ft  §  numbbb  In  Dec.  it  Am.  Dlge.  1907  to  date,  ft  Rep'r  Indexes 
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to  shop,  he  paid  for  them  in  the  same  way  as 

•  if  he  had  bought*them  elsewhere.  Both  the 
district  court  and  the  circuit  court  of  ap- 
peals have  found  as  a  fact  that  the  brothers 
were  partners,  and  that  the  goods  belonged 
to  the  firm.  In  such  cases  this  court,  as  a 
rule,  will  not  disturb  the  findings,  but  it 
has  done  so  in  some  instances  (Darlington 
V.  Turner,  202  U.  S.  196,  220,  60  L.  ed.  992, 
1003,  26  Sup.  Ct  Rep.  630);  and  in  the 
case  at  bar  the  appellants  contend  that  there 
really  was  no  evidence  to  justify  the  result 
reached. 

The  appellee  says  that  the  question  is 
concluded  by  the  adjudication  putting  the 
company  into  bankruptcy,  that  being  an 
adjudication  against  the  two  brothers.  On 
the  other  hand,  the  record  shows  that  the 
trustees  of  Henry,  although  they  had  filed 
a  denial  and  answer,  were  not  heard  on  that 
question.  The  principle  of  law  is  plain. 
The  adjudication  put  the  two  brothers  into 
bankruptcy  for  the  purpose  of  administering 
whatever  property  there  might  be,  as 
against  all  the  world.  But  it  did  not  estab- 
lish the  facts  upon  which  it  was  founded,  no 
matter  how  necessary  the  connection,  except 
as  against  parties  entitled  to  be  heard. 
Tilt  V.  Kelsey,  207  U.  S.  43,  62,  62  L.  ed. 
96,  99,  28  Sup.  Ct  Rep.  1.  If  the  trustees 
of  Henry  were  not  entitled  to  be  heard,  it 
is  because  they  had  no  concern  with  whether 
the  alleged  firm  was  wound  up  in  bank- 
ruptcy or  not,  but  only  with  the  facts  upon 
which  creditors  sought  to  wind  it  up, — 
that  is  to  say,  the  existence  of  the  partner- 
ship and  the  title  to  the  partnership  as- 
sets,— and  these  facts  would  remain  open  to 
dispute.  As  the  trustees  of  Henry  were  not 
heard,  it  would  come  with  bad  grace  from 
one  who  might  have  urged  the  foregoing 
considerations,  to  argue  here  that  they  are 
bound  to  admit  anything  except  that  Henry 
and  his  brother  are  in  bankruptcy  as 
partners.  Furthermore,  we  gather  from 
the  opinion  of  the  district  judge  that  all 
parties  requested  him  to  examine  the  evi- 
dence, and  that  the  defense  of  rea  judicata 
really  was  waived.  But,  as  the  partner- 
ship might  have  been  a  partnership  in 
profits  only,  leaving  the  title  to  the  capital 
in  Henry  alone,  the  adjudication,  even  if  it 
established  that  there  had  been  a  partner- 
ship, could  not  conclude  anything  as  to  the 

9  title  to  the  assets,  the  matter  with  which 

Jgwe  now  are  concerned. 

*  *  We  come  back,  then,  to  the  question 
whether  the  findings  of  the  two  courts  be- 
low are  so  clearly  unwarranted  as  to  call 
upon  us  to  reconsider  the  evidence  and  to 
reverse  the  decree.  In  the  first  place,  we 
may  lay  on  one  side  the  fact  that  the 
parties  began  with  the  intent  to  form  a 
corporation.    They  did  not  understand  that 


they  were  acting  9m  a  corporation,  nor  did 
their  dealings  so  far  purport  to  be  dealings 
of  a  corporation  as  to  preclude  the  finding 
that  was  made.  Now  suppose  that  we  take 
nothing  more  than  the  facts  that  one  man 
furnishes  capital  and  another  his  personal 
service  in  disposing  of  it,  and  that  th« 
latter  is  admitted  to  be  interested  in  the 
profits,  if  any,  and,  at  the  same  time,  not 
to  be  a  debtor  of  the  former.  We  have  a 
right  to  infer  that,  if  a  man  furnishes 
capital,  he  expects  some  gain  from  it.  But 
as,  in  the  case  supposed,  he  is  not  a  credit- 
or, and  will  not  get  interest,  his  gain  must 
come  from  profits  of  the  business.  Soma 
kind  of  joint  interest,  therefore,  may  be  in- 
ferred, and  the  circuit  court  of  appeals 
would  have  had  some  warrant  from  these 
facts  alone  for  concluding  that  Henry 
would  have  had  a  right  to  share  the  profits 
equally  with  James. 

We  are  aware  that  there  is  eyidenoe 
looking  the  other  way,  but  that  is  not  the 
question.  On  the  other  hand,  the  inference 
is  strengthened  by  the  facts  that  we  havs 
mentioned.  Henry  Hudson  knew  the  name 
under  which  the  business  was  done,  and  is 
likely  to  have  known  that  his  name  some> 
times  was  exhibited  as  president.  It  is 
true  that  the  terms  suggest  a  corporation, 
but,  under  our  usages,  not  necessarily,  and 
he,  at  least,  knew  that  there  was  no  corpo- 
ration. He  paid  for  the  goods  he  bought, 
as  if  other  interests  were  concerned.  We 
mention  these  facts  as  admissions  by  con- 
duct. Apart  from  the  findings  of  the  two 
courts,  it  is  unlikely  that,  if  great  profits 
had  been  realized,  he  would  not  have  de- 
manded a  share.  As  to  James,  not  only  is 
it  admitted  that  he  was  interested  in 
profits,  but  there  is  some  evidence  that  he 
contributed  to  the  assets,  as  we  shall  ex- 
plain. H 

If  we  take  it  as  established  that  bothlj 
brothers  were*interested  in  the  business,  it* 
is  not  a  difficult  step  to  infer  that  the 
capital  of  the  business  was  firm  capital. 
Whethei;  capital  shall  be  attributed  to  the 
firm  or  to  a  partner  is  a  matter  that  often 
escapes  the  attention  of  the  members.  For 
if  there  is  a  joint  liability  for  debts,  it  does 
not  matter  very  much  to  the  party  furnish- 
ing the  capital  whether  he  owns  it  or 
whether  he  charges  it  to  the  firm.  In  ft 
case  where  two  partners  contributed 
capital  and  two  partners  contributed  time, 
it  was  held  that  the  capital  belonged  to  the 
firm,  and  that  those  who  contributed  time 
were  bound  to  make  good  their  proportion 
of  the  loss.  Whitcomb  v.  Converse,  119 
Mass.  38,  20  Am.  Rep.  311.  Moreover, 
when  James  went  into  the  business,  s 
thousand  dollars  belonging  to  him  were  de- 
posited in  his  name,  imdistinguished  from 
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the  depoflits  on  the  business  account  The 
money  or  a  part  of  it  was  used  to  pay  lia- 
bilities of  Henry  in  connection  with  the 
stock  in  trade.  It  is  true  that  ultimately 
more  than  that  sum  was  used  in  paying 
James's  outstanding  debts,  but  the  min- 
gling of  funds  tends  to  show  a  common 
interest.  The  facts  that  we  have  men- 
tioned seem  to  us  to  constitute  some  evi- 
dence that  the  relation  between  the  broth- 
ers was  a  partnership  by  implied  under- 
standing until  a  corporation  should  be 
formed.  It  does  not  matter  that  it  was  not 
formally  recognized,  or  that  they  may  not 
have  used  the  name  to  themselves,  if  that 
is  the  fair  result  of  what  they  did  under- 
stand and  intend.  We  do  not  say  that  we 
necessarily  should  have  come  to  this  con- 
elusion  if  the  case  had  been  tried  before  us 
in  the  first  instance,  but,  upon  a  pure  ques- 
tion of  fact,  the  error,  if  there  was  one,  is 
not  so  plain  as  to  call  upon  us  to  depart 
from  our  usual  rule. 
Decree  affirmed. 

(213  U.  S.  419)  " 

ELEANOR  ERICA  STRONG  and  Richard 

P.  Strong,  Her  Husband,  PlfTs.  in  Err. 

and  Appts., 

T. 

FRANCISCO  GUTIERREZ  REPIDE. 

Courts  (§  387*)  —  Review  by  Sttpbevb 
Court  of  Judoment  of  Sitpbemb  Coubt 
OF  PuiLippiNE  ISLA1TD8  —  Review  of 
Facts. 

1.  The  facts,  when  the  courts  below  dif- 
fer, will  be  reviewed  by  the  Federal  Su- 
preme Court  under  the  act  of  Julv  I,  1902 
(82  Stat  at  Ia  695.  chap.  13G9),i  §  10, 
on  appeal  from  or  writ  of  error  to  the 
judgment  of  the  supreme  court  of  the  Phil- 
ippine Islands. 

[Bd.  Nota.~For  other  cases,  see  Courts,  OenL 
Dig.  88  1082-1087;    Dec.  Dig.  8  S^.^ 

Corporations  (t  317*)  —  Purchase  of 
Stock   bt   Officers— Fraud— CtoncEAL- 

MENT. 

2.  A  purchase  of  stock  in  a  corporation 
by  a  director  and  owner  of  three  fourths 
of  the  entire  capital  stock,  who  was  also 
administrator  general  of  the  company,  and 
engaged  in  the  negotiations  which  finally 
led  to  the  sale  of  the  company's  lands  to  the 
Philippine  Islands  government  at  a  pries 
which  greatly  enhanced  the  value  of  the 
stock,  was  fraudulent  as  procured  by  'in- 
sidious machinations"  inducing  the  execu- 
tion of  the  contract  of  sale,  within  the 
meaning  of  P.  I.  Code,  art.  1269,  defining 
deceit,  where  he  employed  an  agent  to 
make  the  purchase,  concealing  both  his  own 
identity  as  the  purchaser,  and  his  knowl- 
edge of  the  state  of  the  negotiations  and 
their  probable  successful  result. 

[ISd.  Note.— For  other  eases,  see  Oontorattons, 
Cent  Dig.  8  1407W:    Deo.  Dig.  8  817.*] 

Corporations  (§  117*)— Saub  or  Stock- 
Fraud— Concealment. 
8.  The  purchaser  of  corporate  stock  ean- 

Bot  escape  liability  for  his  fraud  in  con- 


cealing facts  affecting  its  value  which  he 
was  in  good  faith  bound  to  disclose,  on 
the  theory  that,  because  of  the  insistence  of 
the  seller  that  her  agent  was  not  author- 
ized to  make  the  sale,  there  had  never  been 
any  consent  on  her  part,  obtained  by  fraud 
or  otherwise,  where  the  court  finds  that 
the  agent's  authority  was  sufficient,  since, 
in  legal  effect,  her  consent  will  be  deemed 
induced  by  the  fraud. 

[Bd.  Note.— For  other  cases,  see  CorporaUons, 
Cent  Dig.  I  506;    Dec  Dig.  8  U7.*l 

[No.  110.] 

Argued  March  10,  II,  1009.    Decided  May 
3,  1909. 

IN  ERROR  to  and  APPEAL  from  the 
Supreme  Court  of  the  Philippine  Is- 
lands  to  review  a  judgment  which,  revers- 
ing the  judgment  of  the  Court  of  First  In- 
stance of  the  City  of  Manila,  dismissed  the 
complaint  in  an  action  to  recover  certain 
shares  of  corporate  stock  from  the  purchas- 
er on  the  ground  that  such  shares  were 
sold  by  plaintiff's  agent  without  authority, 
and  that  the  purchaser  had  fraudulently 
concealed  facts  affecting  the  value  of  such 
stock.  Reversed.  The  judgment  of  the 
Court  of  First  Instance  affirmed. 

See  same  case  below,  6  Philippine,  680. 

et 
*  Statement  by  Mr.  Justice  Peckham:        • 

This  action  was  commenced  on  the  12th 
day  of  January,  1904,  in  the  court  of  first 
instance  of  the  city  of  Manila,  Philippine  Is- 
lands, by  the  plaintiffs  in  error,  Eleanor 
Erica  Strong  and  Richard  P.  Strong  her  hus- 
band, against  the  defendant  in  error.  It  was 
brought  by  the  plaintiff  Mrs.  Strong,  as  the 
owner  of  800  shares  of  the  capital  stock  of 
the  Philippine  Sugar  Estates  Development 
Company,  Limited  (the  other  plaintiff  being 
added  as  her  husband),  to  recover  such 
shares  from  defendant  (who  was  already  the 
owner  of  30,400  of  the  42,030  shares  issued 
by  the  company),  on  the  ground  that  the 
shares  had  been  sold  and  delivered  by  plain- 
tiff's agent  to  the  agent  of  defendant  with- 
out authority  from  plaintiff;  and  also  on 
the  ground  that  defendant  fraudulently  con- 
cealed from  plaintiff's  agent,  one  F.  Stuart 
Jones,  facts  affecting  the  value  of  the  stock 
so  sold  and  delivered.  The  stock  was  of  the 
par  value  of  $100  per  share,  Mexican  cur- 
rency. 

The  plaintiff  never  had  any  negotiations 
for  the  sale  of  the  stock  herself,  and  was  ig>- 
norant  that  it  was  sold  until  some  time  aft- 
er the  sale,  the  negotiations  for  which  took 
place  between  an  agent  of  the  plaintiff  and 
an  agent  of  defendant,  the  name  of  the  de- 
fendant being  undisclosed. 

In  addition  to  his  ownership  of  almost 
three  fourths  of  the  shares  of  the  stock  of 
the  eompany,  the  defendant  was  one  of  the 


*For  other  oases  see  same  topic  A  S  nuhbib  la  Dee.  *  Aan.  Digs.  1897  to  date,  ft  Rep'r  ladeiss 
*  U.  8.  Comp.  8L  Supp.  1S07,  p.  tl4 
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five  directors  of  the  company,  and  was  elect- 
9A  by  the  board  the  agent  and  administrator 
general  of  such  company,  "with  exclusive  in- 
tervention in  the  management"  of  its  gen- 
eral business. 

The  defendant  put  in  issue  the  lack  of 
authority  of  the  agent  of  the  plaintiff,  de- 
nied all  fraud,  and  alleged  that  the  purchase 
of  the  stock  from  plaintiff's  agent   (which 
stock  was  payable  to  bearer  and  transfer- 
^able  by  delivery)   was  made  by  one  Albert 
2  Eauffman,  who  afterwards  sold  and  conveyed 
m  the  same  to  the*defendant,  and  that  the  de- 
fendant, prior  to  the  commencement  of  the 
«uit,  and  prior  to  any  demand  made  upon 
bim  by  the  plaintiff  in  error  herein,  had  sold, 
transferred,  and  delivered  the  stock  to  Luis 
•Gutierrez,  a  citizen  and  resident  of  Spain. 
iB-e  was  a  brother  of  the  defendant.) 

In  April,  1004,  the  case  came  on  for  trial 
in  the  court  of  first  instance,  which,  on  the 
20th  of  that  month,  duly  decided  it  and  stat- 
ed certain  facts  in  the  cause  upon  which  it 
based  its  opinion  and  judgment,  among  which 
were  the  facts  that  the  agent  of  the  plaintiff 
had  no  authority  to  sell  or  transfer  the 
shares  of  stock  in  question,  and  also  that  the 
transaction  resulting  in  the  delivery  of  the 
stock  to  the  agent  of  the  defendant  was 
fraudulent,  because  the  ^!efendant  concealed 
from  the  plaintiff's  agent  facts  affecting 
the  value  of  the  stock  which  the  defendant 
was  in  good  faith  bound  to  reveal,  by  rea- 
son of  which  the  sale  of  the  stock  to  de- 
fendant was  made  for  the  total  sum  of 
$16,000,  Mexican  currency,  while  within 
two  months  and  a  half  the  shares  were  worth 
176,266,  United  States  currency.  Upon  the 
findings  the  court  directed  that  the  plaintiff 
recover  from  the  defendant  the  sum  found  to 
be  due  by  the  court,  which  (after  deducting 
the  $16,000,  Mexican  currency)  amounted  to 
$138,^2.71,  Philippine  currency,  and  the 
eosts  of  suit,  and  it  was  ordered  that  the 
Judgment  might  be  satisfied  by  the  delivery 
to  the  plaintiff,  Mrs.  Strong,  of  her  800 
shares  of  stock  within  the  time  mentioned 
in  the  decree,  in  which  event  the  plaintiff 
was  to  pay  the  defendant  $16,000,  Mexican 
currency,  or  its  equivalent  in  Philippine  cur- 
rency. Other  particulars  were  stated  in  the 
decree. 

On  May  3,  1004,  a  motion  was  made  by  de- 
fendant for  a  new  trial,  which,  on  May  0, 
1004  was  overruled. 

A  bill  of  exceptions  was  then  made  and 
Appeal  filed.    Subsequently  and  on  January 
18, 1906,  the  same  was  duly  argued  in  the  su- 
preme court  of  the  Philippine  Islands  and,  on 
April  28,  1006,  a  decision  was  rendered  by 
tiie  court,  holding  that  the  agent  of  the 
e^  plaintiff  had  no  power  to  sell  or  deliver  her 
^  stoek,  and  it  affirmed  the  decree  of  the  court 
•  «l  firat  instance  on  that  ground,  but  not  on 


the  second  ground  taken  by  that  court,  that 
the  sale  of  the  stock  through  the  plaintiff's 
agent  had  been  procured  by  fraud  on  tho 
part  of  the  defendant. 

Subsequently  to  the  affirmance  of  the  judg- 
ment, the  defendant,  through  his  counsel, 
made  a  motion  for  a  new  trial  on  the  ground 
of  newly-discovered  evidence,  which  consisted 
of  a  power  of  attorney  (that  had  been  mis- 
laid and  after  the  trial  had  been  found) 
from  Mrs.  Strong  to  Mr.  F.  Stuart  Jones 
and  Mr.  Robert  H.  Wood,  which  authorized 
both,  or  eithef'  of  them,  to  sell  or  otherwise 
dispose  of  the  property  of  the  plaintiff  as 
they  or  he  might  choose.  After  opposition 
this  motion  was  granted  and  leave  given  to 
the  parties  to  submit  new  evidence  as  to  the 
nature  of  the  authority  delegated  by  the 
plaintiff  in  error  to  her  agent  Jones,  and  un- 
der that  permission  the  newly-discovered 
power  of  attorney  was  put  in  evidenoe. 
Upon  that  piece  of  evidence  the  court  held 
that  the  authority  of  the  agent  Jones  was 
sufficient,  and  that  the  paper  became  abso- 
lutely decisive  of  the  issues  in  the  case,  and 
the  order  affirming  the  judgment  of  the 
court  below  was  therefore  set  aside,  the  judg^ 
ment  of  the  court  of  first  instance  reversed, 
and  the  action  dismissed  upon  its  merits. 
From  that  decree  of  reversal  and  dismissal 
the  plaintiffs  seek  to  bring  the  case  here  for 
review,  and  have  sued  out  a  writ  of  error 
and  taken  an  appeal. 

The  facts  out  of  which  the  controversy 
arises  are  in  substance  these: 

In  1002  it  was  thought  important  for  the 
government  of  the  United  States  to  secure 
title,  if  reasonably  possible,  to  what  were 
called  the  friar  lands  in  the  Philippine  Is- 
lands. To  that  end  various  inquiries  were 
made  on  the  part  of  the  government,  from 
time  to  time,  as  to  the  possibility  of  obtain- 
ing title  to  all  those  lands,  and  what  would 
be  the  probable  expense.  The  lands  were 
not  owned  by  the  same  people,  but  were  di- 
vided among  different  and  separate  owners. 
The  Philippine  Sugar  Estates  Development 
Company,  Limited,  owned  of  these  lands  ^ 
what  are  more  particularly  described  as  the  ^ 
Dominican  land8,*and  they  were  regarded  as  * 
nearly  one  half  the  value  of  all  the  friar 
lands. 

On  July  6,  1003,  the  governor  of  the  Phil- 
ippine Islands,  on  behalf  of  the  Philippine 
government,  made  an  offer  of  purchase  for 
the  total  sum  of  $6,043,210.47  in  gold  for  all 
the  friar  lands,  though  owned  by  different 
owners.  This  offer,  so  far  as  concerned  that 
portion  of  the  lands  owned  by  defendant's 
company,  was  rejected  by  defendant  in  his 
capacity  as  majority  shareholder,  without 
any  consultation  with  the  other  sharehold- 
ers. The  representatives  of  all  the  different 
owners  of  all  the  lands,  including  defend- 
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ant's  company,  in  answer  to  the  above  offer, 
then  fixed  their  selling  price  at  $13,700,000 
for  all  such  lands.  During  the  negotiations 
consequent  upon  these  different  offers,  which 
lasted  for  some  time  after  the  first  offer  was 
made,  an  offer  was  finally,  and  towards  the 
end  of  October,  1003,  made  by  the  governor 
of  $7,535,000.  All  the  owners  of  all  these 
friar  lands,  with  the  exception  of  the  defend- 
ant, who  represented  his  company,  were  will- 
ing and  anxious  to  accept  this  offer  and  to 
convey  the  lands  to  the  government  at  that 
price.  He  alone  held  out  for  a  better  offer 
while  all  the  other  owners  were  endeavoring 
to  persuade  him  to  accept  the  offer  of  the 
government.  The  defendant  continued  his 
refusal  to  accept  until  the  other  owners  con- 
sented to  pay  to  his  company  $335,000  of  tlie 
purchase  price  for  their  land,  and  until  the 
government  consented  that  a  thousand  hec- 
tares should  be  excluded  from  the  sale  to  it 
of  the  land  of  defendant's  company.  This 
being  agreed  to,  the  contract  for  the  sale 
was  finally  signed  by  the  defendant  as  attor- 
ney in  fact  for  his  company,  December  21, 
1003.  The  defendant,  of  course,  as  the  ne- 
gotiations progressed,  knew  that  the  decision 
of  the  question  lay  with  him,  and  that  if  he 
should  decide  to  accept  the  last  offer  of  the 
government,  his  decision  would  be  the  deci- 
sion of  his  company,  as  he  owned  three 
fourths  of  its  shares,  and  the  negotiations 
would  then  go  through  as  all  the  owners  of 
the  balance  of  the  land  desired  it.  If  the 
le  sale  should  not  be  consummated,  and  things 
^  should  remain  as  they  were,  the  defendant 
*  also  knew  that  the* value  of  the  lands  and 
of  the  shares  in  the  company  would  be  al- 
most nothing.  He  himself  says,  in  speaking 
of  these  lands  owned  by  his  company,  that 
had  the  government  "given  the  haciendas  the 
protection  which  they  ought  to  have  re- 
ceived, they  would  have  been  worth  $6,000,- 
000  gold ;  but,  considering  the  abnormal  con- 
dition in  which  they  were  on  account  of  the 
failure  of  the  government  to  protect  these 
haciendas,  it  is  impossible  to  fix  any  value; 
they  were  worth  nothing;  they  were  a 
charge."  Also,  the  company  had  paid  no 
dividends,  and  only  lived  on  its  credit,  and 
could  not  even  pay  taxes.  The  company  had 
no  other  property  of  any  substantial  value 
than  these  lands.  They  were  its  one  valua- 
ble asset. 

While  this  state  of  things  existed,  and  be- 
fore the  final  offer  had  been  made  by  the 
governor,  the  defendant,  although  still  hold- 
ing out  for  a  higher  price  for  the  lands,  took 
steps,  about  the  middle  or  latter  part  of 
September,  1903,  to  purchase  the  800  shares 
of  stock  in  his  company  owned  by  Mrs. 
Strong,  which  he  knew  were  in  the  posses- 
sion of  F.  Stuart  Jones,  as  her  agent.  The 
defendant,  having  decided  to  obtain  these 


shares,  instead  of  seeing  Jones,  who  had  an 
office  next  door,  employed  one  Eauffman,  a 
connection  of  his  by  marriage,  and  Kauff- 
man  employed  a  Mr.  Sloan,  a  broker,  who 
had  an  office  some  distance  away,  to  pur- 
chase the  stock  for  him,  and  told  Sloan  that 
the  stock  was  for  a  member  of  his  wife's* 
family.  Sloan  communicated  with  the  hua- 
band  of  Mrs.  Strong,  and  asked  if  she  desired 
to  sell  her  stock.  The  husband  referred  bin> 
to  Mr.  Jones  for  consultation,  who  had  the^ 
stock  in  his  possession.  Sloan  did  not  know 
who  wanted  to  buy  the  shares,  nor  did  Jone» 
when  he  was  spoken  to.  Jones  would  not 
have  sold  at  the  price  he  did  had  he  known 
it  was  the  defendant  who  was  purchasing, 
because,  as  he  said,  it  would  show  increased 
value,  as  the  defendant  would  not  be  likely 
to  purchase  more  stock  unless  the  price  was 
going  up.  As  the  articles  of  incorporation, 
by  subdivision  20,  required  a  resolution  of 
the  general  meeting  of  stockholders  for  the 
purpose  of  selling  more  than  one  hacienda,  ^ 
and  as  no  such  general  meeting  had  been  e« 
called  at* the  time  of  the  sale  of  the  stock,  • 
Mr.  Jones  might  well  have  supposed  there 
was  no  immediate  prospect  of  a  sale  of  the 
lands  being  made,  while,  at  the  same  time, 
defendant  had  knowledge  of  the  probabilities 
thereof,  which  he  had  acquired  by  his  con- 
duct of  the  negotiations  for  their  sale,  aa 
agent  of  all  the  shareholders,  and  while  act- 
ing specially  for  them  and  himself. 

The  result  of  the  negotiations  was  that 
Jones,  on  or  about  October  10,  1003,  assum- 
ing that  he  had  the  power,  and  without  coi>- 
suiting  Mrs.  Strong,  sold  the  .800  sharea  of 
stock  for  $16,000,  Mexican  currency,  deliver- 
ing the  stock  to  Kauffman  in  Sloan's  office, 
who  paid  for  it  with  the  check  of  Rueda 
Hermanos  for  $18,000,  the  surphm  $2,000 
being  arranged  for,  and  Kauffman  being  paid 
$1,800  by  defendant  for  his  services.  The 
defendant  thus  obtained  the  800  shares  for 
about  one  tenth  of  the  amount  they  became 
worth  by  the  sale  of  the  lands  between  two- 
and  three  months  thereafter.  In  all  the  ne- 
gotiations in  regard  to  the  purchase  of  the 
stock  from  Mrs.  Strong,  through  her  agent 
Jones,  not  one  word  of  the  facts  affecting  the 
value  of  this  stock  was  made  known  to 
plaintiff's  agent  by  defendant,  but,  on  the 
contrary,  perfect  silence  was  kept.  The  real 
state  of  the  negotiations  with  the  goven^ 
ment  was  not  mentioned,  nor  was  the  fact 
stated  that  it  rested  chiefly  with  the  defend- 
ant to  complete  the  sale.  The  probable  value 
of  the  shares  in  the  very  near  future  waa 
thus  unknown  to  anyone  but  defendant, 
while  the  agent  of  the  plaintiff  had  no  knowl- 
edge or  suspicion  that  defendant  was  the 
one  seeking  to  purchase  the  shares.  Ths 
agent  sold  because,  as  he  testified,  he  wanted 
to  invest  the  money  in  some  kind  of  property 


524 


29  SUPREME  OOURT  REPORTER. 


Oct.  Tebm, 


that  would  paj  dividends,  and  he  was  ex- 
pecting nothing  from  this  company,  as  nego- 
tiations for  the  sale  of  the  lands  had  gone 
on  so  long,  and  there  appeared  no  prospect 
of  any  sale  being  made;  at  any  rate,  not  for 
a  very  long  time. 

It  is  undeniable  that,  during  all  this  time, 
the  subject  of  the  sale  of  the  friar  lands  was 
frequently  mooted  and  its  probabilities  pub- 
t,  licly  discussed  in  a  general  way.  Such  dis- 
^  cussion  was  founded  upon  rumors  and  gos- 
•  sip  as  to  the  condition  of  the*negotiations. 
The  public  press  referred  to  it  not  infre- 
quently, but  the  actual  state  of  the  negotia- 
tions, the  actual  probabilities  of  the  sale  be- 
ing consummated,  and  the  particular  posi- 
tion of  power  and  influence  which  the  de- 
fendant occupied  in  such  negotiations,  prior 
to  the  time  of  the  purchase  of  plaintiiTs 
stock,  were  not  accurately  known  by  plain- 
tilTs  agent  or  by  anyone  else  outside  those 
interested  in  the  matter  as  negotiators. 

Mr.  Henry  E.  DaTls  for  plaintiffs  in 
error  and  appellants. 

Messrs.  George  E.  Hamilton,  John  W. 
Yerkes,  M.  J.  Colbert,  and  John  J.  Hamil- 
ton for  defendant  in  error  and  appellee. 


7  *Mr.  Justice  Peckham,  after  making  the 
foregoing  statement,  delivered  the  opinion  of 
the  court: 

The  court  of  first  instance  at  Manila  gave 
judgment  in  favor  of  the  plaintiffs  on  two 
grounds  discussed  in  the  opinion,  one  ground 
being  that  the  agent  of  plaintiff,  by  whom 
the  sale  was  concluded,  had  no  authority  to 
make  it,  and  hence  the  delivery  of  the  stock 
by  him  to  defendant's  agent  was  illegal ;  the 
other  ground  was  that  the  defendant  had 
been  guilty  of  fraud  in  concealing  certain 
facts  from  the  seller  affecting  the  value  of 
the  stock  at  the  time  when  its  sale  was  con- 
cluded. 
^  Upon  appeal  to  the  supreme  court  of  the 
5  islands,  the  judgment  was  affirmed  by  a  di- 
•  Tided  court,  upon  the  ground  of  the*lack  of 
authority  of  the  plaintiff's  agent  to  make 
the  sale,  but  not  upon  the  ground  of  the 
alleged  fraud  on  the  part  of  the  defendant. 
Two  of  the  judges  dissented,  on  the  ground 
that  there  was  authority  to  make  the  sale, 
although  they  agreed  with  the  majority  that 
there  was  no  fraud. 

One  of  the  majority  held  not  only  that 
there  was  no  authority  to  sell,  but  that  there 
was  fraud,  and  therefore  only  concurred  in 
the  result  in  affirming  the  judgment  for  the 
plaintiff. 

When  the  motion  for  a  new  trial  was  sub- 
sequently granted  on  account  of  newly-dis- 
covered evidence,  the  majority  of  the  court, 
on  the  authority  of  the  second  power  of  at- 
torney (which  was  the  newly-discovered  evi- 

•  U.  B.  Oomi».  8t  Supp.  1907,  p.  214. 


dence  then  received),  held  that  it  was  suffi- 
cient to  authorize  the  plaintiff's  agent  to 
make  the  sale  he  did  in  her  behalf,  and,  as 
the  majority  held  there  was  no  fraud  in  the 
case,  the  judgment  for  plaintiff  was  reversed 
and  the  complaint  was  dismissed. 

Mr.  Justice  Johnson  dissented,  and  filed 
a  dissenting  opinion  in  favor  of  the  affirm- 
ance of  the  judgment  of  the  court  of  first 
instance  on  both  the  grounds  taken  by  it. 

We  are  now  called  upon  to  review  the 
judgment  of  the  supreme  court  dismissing 
the  complaint  of  the  plaintiff.  If  the  pur- 
chase of  the  stock  by  the  defendant  was  ob- 
tained by  reason  of  his  fraud  or  deceit,  it  is 
not  material  to  inquire  whether  the  agent 
of  the  plaintiff  had  power  to  sell  the  stock. 
If  fraud  or  deceit  existed,  the  sale  cannot 
stand.  We  shall  therefore  determine  the 
question  whether  or  not  there  was  evidence 
of  such  fraud  or  deceit  as  would  avoid  the 
sale. 

Although  there  is  no  technical  finding  of 
facts  by  the  court  of  first  instance,  yet,  in 
its  opinion,  that  court  does  state  facts 
upon  which  it  bases  its  judgment,  and  which 
may  be  referred  to  for  the  purpose  of  deter- 
mining what  the  facts  are.  On  appeal  or 
writ  of  error  from  the  judgment  of  the  sn- 
preme  court  of  the  Philippine  Islands  the 
facts  (when  the  courts  below  differ)  will  be 
reviewed  by  this  court  under  the  10th  sec- 
tion of  the  act  of  July  I,  1902  (32  Stat  at 
L.  695,  chap.  13G0).2  De  la  Rama  v.  De  la 
Rama,  201  U.  S.  303,  309,  50  L.  ed.  7«5,  767,  © 
26  Sup.  Ct.  Rep.  485.  $ 

*  A  careful  perusal  of  the  evidence  brings  * 
us  to  the  conclusion  that  it  was  ample  to 
sustain  the  judgment  of  the  court  of  first 
instance,  considered  with  reference  to  the 
law  applicable  to  the  Philippine  Islands. 

The  Civil  Code  of  that  jurisdiction,  after 
providing  by  article  1261  for  the  requisites 
of  a  contract,  among  which  is  the  "consent 
of  the  contracting  parties,"  says  in  article 
1265  as  follows:  "Consent  given  by  error, 
under  violence,  by  intimidation  or  deceit^ 
shall  be  void."  Articles  1266  to  1268,  in- 
clusive, explain  the  meaning  of  the  words  as 
used  in  article  1265,  and  describe  what  may 
be  error,  under  violence,  or  by  intimidation. 
It  is  then  provided  by  article  1269  that 
"there  is  deceit  when,  by  words  or  insidious 
machinations  on  the  part  of  one  of  the  con- 
tracting parties,  the  other  is  induced  to  exe- 
cute a  contract  which,  without  them,  he 
would  not  have  made."  The  meaning  of  the 
words  "insidious  machinations"  may  be  said 
to  be  a  deceitful  scheme  or  plot  with  an  evil 
design,  or,  in  other  words,  with  a  fraudu- 
lent purpose.  Thus,  the  deceit  which  avoids 
the  contract  need  not  be  by  means  of  mis- 
representations in  words.  It  exists  wher« 
the  party  who  obtains  the  consent  does  so  by 
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means  of  concealing  or  omitting  to  state  ma^ 
terial  facts,  with  intent  to  deceiTe,  by  rea- 
son of  which  omission  or  concealment  the 
other  party  was  induced  to  give  a  consent 
which  he  would  not  otherwise  have  given. 
Article  1269.  This  is  the  rule  of  the  com- 
mon law  also;  but,  in  both  cases,  it  is  based 
upon  the  proposition  that,  under  all  the  cir- 
cumstances of  the  case,  it  was  the  duty  of 
the  party  who  obtained  the  consent,  acting 
in  good  faith,  to  have  disclosed  the  facts 
which  he  concealed.  Stewart  v.  Wyoming 
Cattle  Ranche  Co.  128  U.  S.  383,  388,  32  L. 
ed.  439,  441,  9  Sup.  Ct  Rep.  101.  This  was 
the  Spanish  law  before  the  adoption  of  the 
Code.  Partidas  5,  Titulo  5,  Ley  57 ;  Parti- 
das  7,  Titulo  16,  Ley  1.  See  also  Scaevola, 
Codigo  Civil,  articles  1269,  1270.  In  such 
cases  concealment  is  equivalent  to  misrepre- 
sentation. 

The  question  in  this  case,  therefore,  is 

whether,  under  the  circumstances  above  set 

v4  forth,  it  was  the  duty  of  the  defendant,  act- 

^  ing  in  good  faith,  to  disclose  to  the  agent  of 

*  the  plaintiff  the  facts  bearing  upon  or  which 

might  affect  the  value  of  the  stock. 

If  it  were  conceded,  for  the  purpose  of  the 
argument,  that  the  ordinary  relations  be- 
tween directors  and  shareholders  in  a  busi- 
ness corporation  are  not  of  such  a  fiduciary 
nature  as  to  make  it  the  duty  of  a  director 
to  disclose  to  a  shareholder  the  general 
knowledge  which  he  may  possess  regarding 
the  value  of  the  shares  of  the  company  be- 
fore he  purchases  any  from  a  shareholder, 
yet  there  are  cases  where,  by  reason  of  the 
special  facts,  such  duty  exists.  The  supreme 
courts  of  Kansas  and  of  Georgia  have  held 
the  relationship  existed  in  the  cases  before 
those  courts  because  of  the  special  facts 
which  took  them  out  of  the  general  rule, 
and  that»  under  those  facts,  the  director 
could  not  purchase  from  the  shareholder  his 
shares  without  informing  him  of  the  facts 
which  affected  their  value.  Stewart  v.  Har- 
ris, 69  Kan.  498,  66  L.R.A.  261,  106  Am.  St. 
Rep.  178,  77  Pac.  277,  2  A.  &  E.  Ann.  Cas. 
873;  Oliver  v.  Oliver,  118  Ga.  362,  46  S.  £. 
232.  The  case  before  us  is  of  the  same  gen- 
eral character.  On  the  other  hand,  there  is 
the  case  of  Tippecanoe  County  v.  Reynolds, 
44  Ind.  509-615,  15  Am.  Rep.  245,  where  it 
was  held  (after  referring  to  cases)  that  no 
relationship  of  a  fiduciary  nature  exists  be- 
tween a  director  and  a  shareholder  in  a 
business  corporation.  Other  cases  are  cited 
to  that  effect  by  counsel  for  defendant  in  er- 
ror. These  cases  involved  only  the  bare  re- 
lationship between  director  and  shareholder. 
It  is  here  sought  to  make  defendant  respon- 
sible for  his  actions,  not  alone  and  simply 
in  his  character  as  a  director,  but  because, 
in  consideration  of  all  the  existing  circum- 
stances above  detailed,  it  became  the  duty  of 


the  defendant,  acting  in  good  faith,  to  state 
the  facts  before  making  the  purchase.  That 
the  defendant  was  a  director  of  the  corpora- 
tion is  but  one  of  the  facts  upon  which  the 
liability  is  asserted,  the  existence  of  all  the 
others  in  addition  making  such  a  combina- 
tion as  rendered  it  the  plain  duty  of  the  de- 
fendant to  speak.  He  was  not  only  a  di- 
rector, but  he  owned  three  fourths  of  the 
shares  of  its  stock,  and  was,  at  the  time  of 
the  purchase  of  the  stock,  administrator  eo 
general  of  the  company,  with  large'^powers,  7 
and  engaged  in  the  negotiations  which  final- 
ly led  to  the  sale  of  the  company's  lands 
(together  with  all  the  other  friar  lands) 
to  the  government  at  a  price  which  very 
greatly  enhanced  the  value  of  the  stock.  He 
was  the  chief  negotiator  for  the  sale  of  all 
the  lands,  and  was  acting  substantially  as 
the  agent  of  the  shareholders  of  his  com- 
pany by  reason  of  his  ownership  of  the 
shares  of  stock  in  the  corporation  and  by 
the  acquiescence  of  all  the  other  sharehold- 
ers, and  the  negotiations  were  for  the  sale 
of  the  whole  of  the  property  of  the  com- 
pany. By  reason  of  such  ownership  and 
agency,  and  his  participation  as  such  owner 
and  agent  in  the  n^otiations  then  going  on, 
no  one  knew  ajs  well  as  he  the  exact  condi- 
tion of  such  negotiations.  No  one  knew  as 
well  as  he  the  probability  of  the  sale  of  the 
lands  to  the  government.  No  one  knew  as 
well  as  he  the  probable  price  that  might  be 
obtained  on  such  sale.  The  lands  were  the 
only  valuable  asset  owned  by  the  company. 
Under  these  circumstances,  and  before  the 
negotiations  for  the  sale  were  completed,  the 
defendant  employs  an  agent  to  purchase  the 
stock,  and  conceals  from  the  plaintiff's  agent 
his  own  identity  and  his  knowledge  of  the 
state  of  the  negotiations  and  their  probable 
result,  with  which  he  was  familiar  as  the 
agent  of  the  shareholders,  and  much  of  which 
knowledge  he  obtained  while  acting  as  such 
agent,  and  by  reason  thereof.  The  infer- 
ence is  inevitable  that,  at  this  time,  he  had 
concluded  to  press  the  negotiations  for  a 
sale  of  the  lands  to  a  successful  conclusion; 
else,  why  would  he  desire  to  purchase  more 
shares  which,  if  no  sale  went  through,  were, 
in  his  opinion,  worthless  because  of  the  fail- 
ure of  the  government  to  properly  protect 
the  lands  in  the  hands  of  their  then  owners? 
The  agent  of  the  plaintiff  was  ignorant  in 
regard  to  the  state  of  the  negotiations  for 
the  sale  of  the  land,  which  negotiations  and 
their  probable  result  were  a  most  material 
fact  affecting  the  value  of  the  shares  of 
stock  of  the  company,  and  he  would  not 
have  sold  them  at  the  price  he  did  had  he 
known  the  actual  state  of  the  negotiations 
as  to  the  lands,  and  that  it  was  the  defend-  ^ 
ant  who  was  seeking  to  purchase  the  stock.  ^ 
Concealing  his  identity  when^procuring  the  * 
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pnTchaae  of  tbe  stock,  by  his  agent,  was  in 
itself  strong  eridenoe  of  fraud  on  the  pari 
of  the  defendant.  Why  did  he  not  ask  Jones, 
who  occupied  an  adjoining  office,  if  he  would 
sell?  But,  by  concealing  his  identity,  he 
eould,  by  such  means,  the  more  easily  avoid 
any  questions  relative  to  the  negotiations 
for  the  sale  of  the  lands  and  their  probable 
result,  and  could  also  avoid  any  actual  mis- 
representations on  that  subject,  which  he 
evidently  thought  were  necessary  in  his  case 
to  constitute  a  fraud*  He  kept  up  the  con- 
oealment  as  long  as  he  could,  by  giving  the 
check  of  a  third  person  for  the  purchase 
money.  Evidence  that  ha  did  so  was  ob- 
jected to  on  the  ground  that  it  could  not 
possibly  even  tend  to  prove  that  the  prior 
consent  to  sell  had  been  procured  by  the  sub- 
sequent check  given  in  payment.  That  was 
not  its  purpose.  Of  course,  the  giving  of 
the  check  could  not  have  induced  the  prior 
consent,  but  it  was  proper  evidence  as  tend- 
ing to  show  that  the  concealment  of  identity 
was  not  a  mere  inadvertent  omission,  an 
omission  without  any  fraudulent  or  de- 
ceitful intent,  but  was  a  studied  and  inten- 
tional omission,  to  be  characterized  as  part 
of  the  deceitful  machinations  to  obtain  the 
purchase  without  giving  any  information 
whatever  as  to  the  state  and  probable  result 
of  the  negotiations,  to  the  vendor  of  the 
stock,  and  to,  in  that  way,  obtain  the  same 
at  a  lower  price.  After  the  purchase  of  the 
stock  he  continued  his  negotiations  for  the 
sale  of  the  lands,  and  finally,  he  says,  as 
administrator  general  of  the  company,  under 
the  special  authority  of  the  shareholders,  and 
as  attorney  in  fact,  he  entered  into  the  con- 
tract of  sale  December  21,  1003.  The  whole 
transaction  gives  conclusive  evidence  of  the 
overwhelming  influence  defendant  had  in  the 
course  of  the  negotiations  as  owner  of  a  ma- 
jority of  the  stock  and  as  agent  for  the  other 
owners,  and  it  is  clear  that  the  final  consum- 
mation was  in  his  hands  at  all  times.  If, 
under  all  these  facts,  he  purchased  the  stock 
from  the  plaintiff,  the  law  would  indeed 
be  impotent  if  the  sale  could  not  be  set  aside 
or  the  defendant  cast  in  damages  for  his 
^  fraud. 

«  The  supreme  court  of  the  islands,  in  hold- 
•  ing  that  there  was*no  fraud  in  the  purchase, 
said  that  the  responsibility  of  the  directors 
of  a  corporation  to  the  individual  stockhold- 
ers did  not  extend  beyond  the  corporate  prop- 
erty actually  under  the  control  of  the  di- 
rectors; that  they  did  not  owe  any  duty  to 
the  members  in  respect  to  their  individual 
stock,  which  would  prevent  them  from  pur- 
chasing the  same  in  the  usual  manner. 
While  this  may,  in  general,  be  true,  we 


think  it  is  not  an  accurate  statement  of  th* 
case,  regard  being  had  to  the  facta  above 
mentioned. 

It  is  said  that,  by  the  Code  of  Commerce 
of  the  Philippine  Islands  the  directors  are 
declared  to  be  mandatories  of  the  society^ 
and  that,  by  article  1450  of  the  Spanish  Civ- 
il Code,  they  are  prohibited  from  acquiring 
by  purchase,  even  at  public  or  judicial  auc- 
tion, the  property  the  administration  or  sale 
of  which  may  have  been  intrusted  to  them, 
and  that  this  is  the  extent  of  the  prohibi- 
tion. This  provision  has  no  reference  to  the 
purchase  for  himself,  under  such  facts  as  ex> 
isted  here,  by  an  officer  of  a  corporation,  or 
stock  in  the  corporation  owned  by  another. 
The  case  before  us  seems  a  plain  one  for 
holding  that,  under  the  circumstances  de- 
tailed, there  was  a  legal  obligation  on  the 
part  of  the  defendant  to  make  these  dis- 
closures. 

It  is  further  objected,  however,  that  the 
plaintiff,  Mrs.  Strong,  denied  that  she  had 
ever  authorized  her  agent  to  sell  this  stock* 
and  therefore,  by  her  own  evidence,  there 
had  never  been  any  consent  by  her,  obtained 
by  fraud  or  otherwise,  because  there  had 
never  been  any  consent  at  all.  There  is 
nothing  in  this  objection.  Mrs.  Strong  con- 
tended that  such  authority  as  she  had  given 
never  authorised  her  agent  to  sell  this  stock. 
That  had  nothing  to  do  with  the  obligati<Mi 
of  the  defendant  to  make  the  disclosure  of 
the  facts  already  adverted  to  before  the  pur- 
chase of  the  stock  from  plaintiff's  agent,  and 
if,  by  reason  of  such  failure,  the  defendant 
was  guilty  of  a  fraud  in  procuring  the  pur- 
chase from  the  plaintiff's  agent,  it  was  a 
fraud  for  which  he  became  liable  to  the 
plaintiff,  even  though  the  plaintiff  main- 
tained that  her  agent  was  not  authorized  to 
sell.  The  court  held  that  he  was  authorized,  co 
and  therefore,  if  he  sold  by* reason  of  the? 
fraud  committed  by  defendant,  the  plaintiff 
was  thereby  injured  and  the  defendant  be- 
came liable.  In  legal  effect  her  consent  was 
obtained  by  the  fraud. 

We  have  not  overlooked  the  objections 
made  in  regard  to  the  form  of  the  judgment 
in  the  court  of  first  instance,  but  are  of 
opinion  that  such  objections  are  not  of  a 
material  nature,  and  we  are  disposed  to  fol- 
low the  course  pursued  by  that  court  in  this 


Other  objections  made  by  the  defendant's 
counsel  we  have  examined,  but  do  not  regard 
them  ajB  important.  We  therefore  reverse 
the  judgment  of  the  Supreme  Court,  dismiie- 
ing  the  complaint,  and  affirm  that  of  the 
Court  of  First  Instance,  and  it  ie  ao  ordered^ 
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V. 

ERIE  RAILROAD  (X)MPANY.  (No.  660.) 


SAME 


CENTRAL    RAILROAD    COMPANY    OF 
NEW  JERSEY.    (No.  661.) 


SAME 

V. 

DELAWARE,  LACKAWANNA,  ft  WEST- 
ERN RAILROAD  COMPANY.  (No.  662.) 


SAME 

V. 

PENNSYLVANIA  RAILROAD  COMPANY. 

(No.  663.) 


SAME 
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LEHIGH   VALLEY   RAILROAD   COMPA- 
NY.   (No.  664.) 


UNITED  STATES,  Appt, 

V, 

DELAWARE     ft     HUDSON     COMPANY. 
(No.  666.) 


SAME 

▼. 

SRIE  RAILROAD  COMPANY.    (No.  666.) 


SAME 

V. 

CENTRAL  RAILROAD  COMPANY  OF 
NEW  JERSEY.  (No.  667.) 


SAME 

V. 

DELAWARE,  LACKAWANNA,  ft  WEST- 
ERN RAILROAD  COMPANY.  (No.  668.) 


SAME 
▼. 
PENNSYLVANIA  RAILROAD  COMPANY. 
(No.  669.) 


SAME 

V. 

LEHIGH   VALLEY   RAILROAD   COMPA- 
NY. (No.  670.) 

OONSTITnTIOIIAIi  lAW  (S  48*)— Dbtkbmiha.* 
Tiow  OF  OoNSTrruTioNAi.  Questions— 
Statutes  —  "Constbuctiow  —  Favobing 

ConrSTlT  UTION  AlilTT. 

1.  In  eonstruinff  a  statute  reasonably  sus- 
ceptible of  two  interpretationi,  hj  one  of 
whieh  grave  and  doubtful  constitutional 
^uestione  arise,  and  hj  the  other  of  which 
aaeh  questions  are  avoided,  it  is  the  court's 
-duty  to  adopt  the  latter  interpretation. 

[Sd.  Note.— For  other  casen,  see  Constitutional 
Law,  Cent  Dig.  fi  46 ;   Dec.  Dig.  8  48.*] 


CaSRIBBS    (§    26^— GOVKBNMSZnrAI.    OON- 

TBOL  —  Association   with  Commodxtt 
Cabried. 

2.  The  dissociation  ol  railway  eompanies 
prior  to  transportation  from  the  articles  or 
commodities  transported,  whether  such  as- 
sociation results  from  manufacture,  mining, 
production,  or  ownership,  or  interest,  direct 
or  indirect,  is  the  common  purpose  of  the 
provisions  of  the  Hepburn  act  of  June  29, 
1906  (34  Stat  at  L.  684,  chap.  3691,  U.  S. 
Comp.  Stat.  Supp.  1907,  p.  892),  making  it 
unlawful  for  a  railway  carrier  to  transport 
in  interstate  commerce  articles  or  commod- 
ities "manufactured,  mined,  or  produced 
by  it  or  under  its  authority,  or  which  it 
may  own  in  whole  or  in  part,  or  in  which 
it  may  have  any  interest,  direct  or  indirect." 

rflkL  Note.^Fbr  other  eases,  see  Carriers,  Dee. 
Dig.  8  »;•   Commerce,  Cent  Dig.  I  SL] 

CaBBIEBS    ($    25*)  —  OOVEBNMEIfTAL    Coh- 

1B0L  —  Association   wite  Oommoditt 
Cabbisd. 

3.  Transportation  when  the  thing  to  be 
transported  has  been  manufactured,  mined* 
or  produced  by  the  carrier  or  under  its 
authority,  and  at  the  time  of  transportation 
the  carrier  has  not,  in  good  faith,  before  the 
act  of  transportation,  dissociated  itself 
therefrom,  or  when  the  carrier  owns  tiie 
thing  to  he  transported,  in  whole  or  in  part» 
or  when  the  carrier,  at  the  time  of  trans- 
portation, has  an  interest  therein,  direct  or 
indirect,  in  a  legal  or  equitable  sense,  is  all 
that  is  forbidden  by  the  provisions  of  the 
Hepburn  act  of  June  29,  1906,  making  it 
unlawful  for  a  railway  carrier  to  transport 
in  interstate  commerce  articles  or  commod- 
ities "manufactured,  mined,  or  produced 
by  it  or  under  its  authority,  or  which  it 
may  own  in  whole  or  in  part,  or  in  which 
it  may  have  any  interest,  direct  or  in- 
direct/' 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dee. 
Dig.  9  25;*    Commerce,  Cent  Dig.  |  81.] 

CaBRIEBS     (S    25*)  —  GOVEBNlCBNTAIi    CON- 

troi/— Interest  in  GoMicoDiTr  Gabbixd 
—Stock  Ownebship. 

4.  The  ownership  by  a  railway  carrier  of 
stock  in  a  bona  fide  corporation  manufac- 
turing, mining,  producing,  or  owning  the 
commodity  carried  is  not  the  ''interest,  di- 
rect or  indirect,"  in  such  commodity,  for- 
bidden to  the  carrier  by  the  Hepburn  act  of 
June  29,  1906,  but  such  words  are  to  be 
taken  as  embracing  only  a  legal  or  eqai' 
table  interest  in  the  commodities  to  which 
they  refer. 

[Bd.  Note.— For  other  eases,  see  Carriers,  Dee. 
Dig.  8  25;*   Commerce,  Cent.  Dig.  |  8L] 

Commerce  (§  61*)  —  Regulation  or  In- 
terstate Cabbies  —  Association  with 
Commoditt  Oabbied. 
6.  Congress  could  properly  enact,  as  a 
regulation  of  commerce,  so  much  of  the 
Hepburn  act  of  June  29,  1906,  as  for- 
bids a  railway  carrier  from  transporting 
articles  or  commodities  in  interstate 
commerce  when  such  article  or  commod- 
ity has  been  manufactured,  mined,  or  pro- 
duced by  the  carrier,  or  under  its  authori- 
ty, and,  at  the  time  of  transportation, 
such  carrier  has  not,  in  good  faith,  before 
the  act  of  transportaticn,  dissociated  it- 
self therefrom,  or  when  the  carrier  owns 
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the  article  or  oomxnoditj  to  be  transport- 
ed, in  whole  or  in  part,  or  when  the  carri- 
er, at  the  time  of  transportation,  has  an 
interest  therein,  direct  or  indirect,  in  a  le- 
gal or  equitable  sense,  although,  by  exist- 
ing state  legislation,  such  carrier  may  have 
a  lawful  right  of  ownership  of  or  associa- 
tion with  the  articles  or  commodities  upon 
which  these  provisions  operate. 

[Ed.  Note.— For  other  casea,  see  Commerce, 
Cent.  Dig.  9  81;   Dec.  Dig.  9  «.•] 

OONSTITUTTONAL  IiAW    (§  297*)— Dui  PBO- 

cEss  OF  Law  —  Governiocntai.  Reoxji^a- 

HON  OF  Carrier. 

G.  Railway  companies  enjoying  the  right, 
under  existing  state  legislation,  of  owner- 
ship of  or  aasociation  with  the  articles 
or  commodities  carried,  are  not  denied  the 
due  process  of  law  guaranteed  by  U.  S. 
Const.  5th  Amend,  by  so  much  of  the  pro- 
visions of  the  Hepburn  act  of  June  29, 
1906,  as  forbids  a  railway  carrier  from 
transporting  articles  or  commodities  in  in- 
terstate commerce  when  such  article  or  com- 
modity has  been  manufactured,  mined,  or 
produced  by  the  carrier  or  under  its  au- 
thority, and,  at  the  time  of  transportation, 
such  carrier  has  not,  in  good  faith,  before 
the  act  of  transportation,  dissociated  itself 
therefrom,  or  when  the  carrier  owns  the 
article  or  commodity  to  be  transported,  in 
whole  or  in  part,  or  when  the  carrier,  at 
the  time  of  transportation,  has  an  inter- 
est therein,  direct  or  indirect,  in  a  legal  or 
equitable  sense. 

[Bd.  Note.— For  other  cases,  Me  Constitutional 
Law,  Cent  Dig.  I  832;    Deo.  Dig.  I  297.*] 

Carriers  (f  25*)~Oongressionai.  Regu- 
lahon— Discrimination. 

7.  The  exception  in  favor  of  timber  and 
manufactured  products  thereof,  contained 
in  the  provisions  of  the  Hepburn  act  of 
June  29,  1906,  forbidding  railway  carriers 
from  transporting  in  interstate  commerce 
articles  or  commodities  with  which  they 
are  associated,  or  in  which  they  are  inter- 
ested, does  not  render  the  statute  invalid 
for  discrimination. 

[Bd.  Note.— For  other  cases,  see  Carriers,  Dee. 
Dig.  9  26;*    Commerce,  Cent.  Dig.  I  8L] 

Constitutional  Law  (§  46*)— Determi- 
nation OF  Constitutional  Questions— 
When  Validitt  mat  be  Assailed. 

8.  The  Federal  Supreme  Court  will  not 
consider  the  question  of  the  constitutional- 
ity of  the  clause  of  the  Hepburn  act  of 
June  29,  1906,  imposing  penalties  for  vio- 
lations of  its  provisions  forbidding  rail- 
way carriers  from  transporting  in  inter- 
state commerce  commodities  with  which 
they  are  associated  or  in  which  they  are 
interested,  in  an  action  seeking  to  enforce 
such  provisions  by  injunction  or  manda- 
mus, m  which  no  recovery  of  penalties  is 

*  nSd.  Note.-For  other  cases,  see  ConBUtutlonal 

Liw,  Cent  Dig.  9  «;   Dec.  Dig.  i  «.•] 
Statutes  «  64*)— Invalid  in  Part. 

9.  The  possible  invalidity  of  the  clause 
of  the  Hepburn  act  of  June  29,  1906,  im- 
posing penalties  for  violations  of  its  pro- 
visions forbidding  railway  carriers  from 
transporting  in  interstate  commerce  com- 
modities with  which  they  are  associated,  or 
Ib  which  they  are  interested  cannot  affect 


the  validity  of  these  provisions,  since  the 
p^lty  clause  is  wholly  separable  there- 
iFOm. 

[Bd.  Note.~For  other  eases,  see  Statutes,  Cent 
Dig.  99  68,  69:    Dec  Dig.  9  M.^ 

Carriers  (i  26*)  —  Governmental  Regu- 
lation—What  IS  ▲  '*Railwat  Oom- 

PANT." 

10.  The  Delaware  &  Hudson  company, 
chartered  to  secure  coal  lands  and  mine 
coal,  and  to  construct  a  canal  and  railroad 
for  the  purpose  of  transporting  the  prod- 
ucts of  its  mines,  being  also  engaged  as  a 
carrier  by  rail  in  the  transportation  of  coal 
in  the  channels  of  interstate  commerce,  is 
a  ''railroad  company"  within  the  meaning 
of  the  Hepburn  act  of  June  29,  1906,  pro- 
hibiting such  companies  from  transporting 
in  interstate  commerce  commodities  with 
which  they  are  associated,  or  in  which  they 
are  interested. 

[Bd.  Note.— Fer  other  cases,  see  Carriers,  Dee. 
Dig.  9  25;*    Commerce.  Cent.  Dig.  9  SI. 

For  other  deflnltlons,  see  Words  and  Phraeee. 
VOL  7.  pp.  6906-6909.]  ^^ 

[Nos.    569,    660,    661,   662,    663,    664,   665, 
666,  567,  668,  569,  570.] 

Argued  January  19,  20,  1909.    Decided  May 
3,   1909. 

SIX  WRITS  OF  ERROR  to  the  Circuii 
Court  of  the  United  States  for  the 
Eastern  District  of  Pennsylvania  to  review 
judgments  denying  mandamus  to  compel 
certain  railway  carriers  to  refrain  from  in- 
terstate transportation  of  coal  from  the 
Pennsylvania  anthracite  regions.  Reversed 
and  remanded  for  further  proceedings.    Also 

SIX  APPEALS  from  the  Circuit  Court  of 
the  United  SUtes  for  the  Eastern  Dis- 
trict of  Pennsylvania  to  review  decrees  dis- 
missing bills  in  equity  seeking  to  aceom- 
plish  the  same  result  by  injunction.  Re- 
versed and  remanded  for  further  proceed- 
ings. 

See  same  case  below,  164  Fed.  216. 

The  facts  are  stated  in  the  opinion. 

Attorney  General  Bonaparte,  Solicitor 
General  Hoyt,  and  Messrs.  L.  Allison  Wil- 
mer  and  Thomas  C.  Spelling  for  plaintiff 
in  error  and  appellant. 

Messrs.  John  €.  Johnson  and  Robert 
W.  de  Forest  for  defendants  in  error  and 
appellees. 

Messrs.  Walker  B.  Hlnes,  James  M. 
Beck,  and  William  S.  Opdyke  for  the  Dela- 
ware ft  Hudson  Company. 

Messrs.  George  F.  Brownell  and  Adelbert 
Moot  for  the  Erie  Railroad  Company.  ^ 


*Mr.  Justice  liHilte  delivered  the  opinion* 
of  the  court  :t 
We  dismiss  for  the  present  a  contention 


tin  announcing  the  decision  on  Hay  S, 
1909,  Mr.  Justice  White  read  a  memoran- 
dum giving  the  gist  of  the  opinion  now  pob- 
lishef 


•For  other  oases  see  same  topic  ft  §  kttmbbr  In  Dec.  ft  Am.  Dig*.  IWi  lo  Uaie.  ft  KepT  ludexee 
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made  by  one  of  the  corporations,  that  it  is 
not  a  railroad  company  within  the  meaning 
of  that  term  as  used  in  the  statute,  which 
we  shall  have  occasion  to  consider,  because 
it  is  merely  a  coal  company,  whose  trans- 
porting operations  are  but  incidental  to  its 
mining  operations.  With  this  contention 
put  aside,  it  is  true  to  say,  speaking  in  a 
general  sense,  that  the  corporations,  parties 
to  this  record,  by  means  of  railroads  owned 
and  operated  by  them,  were  engaged  in 
transporting  coal  from  the  anthracite  coal 
fields  in  Pennsylvania  to  points  of  market 
for  ultimate  delivery  in  other  states.  With 
much  of  the  coal  so  transported  the  corpo- 
rations had  been  or  were  connected  by  some 
relation  distinct  from  the  association  which 
was  necessarily  engendered  by  the  transpor- 
tation of  the  commodity  by  the  corporations 
as  common  carriers  in  interstate  commerce, 
While  the  business  of  the  corporations,  gen- 
erally speaking,  had  these  characteristics, 
there  were  differences  between  them.  Some 
of  the  corporations  owned  and  worked 
mines,  and  transported  over  their  own  rails 
in  interstate  commerce  the  coal  so  mined, 
either  for  their  own  account  or  for  the  ac- 
count of  those  who  had  acquired  title  to  the 
coal  prior  to  the  beginning  of  the  transpor- 
tation. Others,  while  operating  raOroads, 
not  only  owned  but  also  leased  and  operated 
coal  mines,  and  carried  the  coal  produced 
from  such  mines  in  the  same  way.  Again, 
others  of  the  railroad  companies,  although 
not  operating  mines,  were  the  owners  of 
stock  in  corporations  engaged  in  mining 
coal,  the  coal  so  produced  by  such  corpora- 
tions being  carried  in  interstate  commerce 
by  the  railroad  companies  holding  the  stock 
^  in  the  producing  coal  companies,  either  for 
A  account  of  the  producing  corporations  or  for 
•  persons  to  whom  the  coal  had  been*sold  at 
the  point  of  production  prior  to  the  begin- 
ning of  interstate  commerce.  This,  more- 
over, was,  additionally,  the  case  as  to  some 
of  the  railroad  companies  who,  as  we  have 
previously  stated,  were  engaged  both  in  the 
production  of  coal  from  mines  owned  by 
them  and  in  interstate  transportation  of 
such  product.  All  the  attributes  thus  en- 
joyed by  the  corporations  had  been  pos- 
sessed by  them  for  a  long  time,  and  were 
expressly  conferred  by  the  laws  of  Pennsyl- 
vania, and,  in  some  instances,  also  by  the 
laws  of  other  states,  in  which  the  compa- 
nies likewise,  in  part,  carried  on  their  busi- 
ness. We  insert  in  the  margin  a  summary 
which  the  court  below  made  concerning  the 
situation  of  the  respective  corporations,  tak- 
en from  the  answer  or  return  made  by  each 
corporation.f 
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•  After  the  first  day  of  May,  1908,  the  gov-  ? 
emment  of  the  United  States  commenced 
these  proceedings  by  bill  in  equity  against 
each   of   the   corporations,   to   enjoin   eacho 
from  carrying* in  interstate  commerce  any? 
coal  produced  under  the  circumstances  which 
we  have  stated.    At  the  same  time  a  peti-  ^ 
tion  in  mandamus  was  filed  against  each  a 
corporation,  seeking  to«accomplish  the  same  « 
result.    Both   the    equity   causes    and   the 
mandamus  proceedings  were  based  upon  the. 
assumption  that  the  1st  section  of  the  acto 
to  regulate  commerce,  as  amended«and  re-e?i-  ? 
acted  by  the  law  usually  referred  to  as  the 
Hepburn  act,  approved  June  29,  19C<S   (34 
Stat,  at  L.  684,  chap.  3591,  U.  S.  Gomp. 
Stat.  Supp.  1907,  p.  892),  contained  a  pro- gp 
vision,  generally  known  as  the  commoditiei  a 
clause,  which*caused  it  to  be  illegal  for  the  • 
corporations  after  May  1, 1908,  to  transport 
in  interstate  commerce  coa!  with  which  the 
railroad  companies  were  or  had  been  con- A 
nected  or  associated  in  any  of* the  modes? 
above  stated.    Except  as  we  have  said,  in 
the  particular  that  one  of  the  corporations 
claimed  that  it  was  not  a  railroad  company  ^ 
within    the    meaning    of    the    commodities^ 
•clause,  they  all  defended  substantially  upon  • 
the  ground,  that,  when  corrected  interpreted, 
the  commodities  clause  did  not  forbid  the 
interstate  oommerce  traffic  in  coal  by  them 
carried  on.     If  it  did,  the  clause  was  as- 
sailed as  inherently  repugnant  to  the  Ck)n- 
stitution,  because  the  right  to  enact  it  was 
not  embraced  within  the  authority  conferred 
upon  Congress   to  regulate  commerce.     In 
addition  it  was  contended  that  even  if,  ab- 
stractly considered,  the  clause  might  be  em- 
braced within  the  grant  of  power  to  regu- 
late  oommerce,  nevertheless   its  provisions 
were  in  conflict  with  the  due  process  clause 
of  the  6th  Amendment  to  the  Constitution, 
because  of  the  destructive  effect  which  the 
enforcement  of  its  provisions  would  produce 
on  the  rights  of  property  which  the  corpora- 
tions possessed  and  had  long  enjoyed  under 
the  sanction  of  valid  state  laws.    It  was  be- 
sides insisted  that,  in  any  event,  the  clause 
was  repugnant  to  the  Constitution  because 
of  the  discrimination  caused  by  the  excep- 
tion as  to   timber  and  the   manufactured 
products  thereof.    The  cases  were  submitted 
on  the  pleadings,  and  were  heard  and  de- 
cided at  one  and  the  same  time.    Treating 
the  clause  as  having  the  meaning  which  the 
government  contended  for,  the  court  came 
to  consider  the  alleged  repugnancy  of  the^ 
enactment  to  the  Constitution.    In  the  prin-  o 
cipal  opinion  the  sub ject*was  at  least  form-  • 
ally   approached,  but   for   the  purpose   of 
deciding  whether  inherently   the  commodi- 


flt  is  admitted,  generally,  by  the  defend- 1  titions,  as  to  their  corporate  existence,  are 

•nts,  that  the  allegationa  in  the  bills  and  pe-  *  true,  and  that  they  own  or  operate  railroads 
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ties  elauBe  was  within  the  competency  of 
Congress  to  enact  as  a  regulation  of  com- 
merce, but  whether  the  prorisions  of  that 
clause  were  repugnant  to  the  Constitution 
because  of  the  destructive  effect  of  its  pro- 
hibitions upon  the  vast  sum  of  property 
rights  which  the  corporations  were  found  to 
enjoy  as  a  result  of  valid  state  laws.  In 
this  aspect  the  issue  which  the  court  deemed 
it  was  called  upon  to  determine  was  thus 
by  it  epitomized: 

"The  fundamental  and  underlying  ques- 
tion, however,  which  presents  itself  at  the 
threshold  of  all  the  cases  for  our  consider- 
ation, is  whether  the  so-called  'commodities 
clause'  amendatory  of  the  act  to  regulate 
commerce,  passed  Jime  29,  1006,  so  far  as  its 
scope  applies  by  the  imiversality  of  its  lan- 


guage to  the  eases  here  presented,  is  In  ez« 
cess  of  the  legislative  authority  granted  to 
Congress  by  the  Constitution.  This  ques- 
tion must  be  considered  with  reference  to 
the  Constitution  as  a  whole,  and  in  rela- 
tion to  the  concrete  facts  of  the  several  cases. 
It  is  therefore  necessary  to  keep  in  mind 
the  situation  as  presented  by  these  defend- 
ants, the  facts  set  forth  in  their  individual 
answers  as  above  briefly  summarised,  ando 
the  relevant  industrial* conditions,  which,* 
being  matters  of  common  knowledge,  may 
be  judicially  noticed." 

The  situation  which  it  was  considered 
should  be  kept  in  mind  for  the  purpose  of 
passing  upon  the  constitutional  question 
was  thus  stated: 

"The  general  situation  is  that  for  half 


engaged  in  the  interstate  transportation  of 
coal  from  the  anthracite  region  of  Pennsyl- 
vania. They  also  admit  that  this  transpor- 
tation has  been  carried  on  by  the  several  de- 
fendants long  prior  to  the  8th  day  of  May, 
1006,  and,  in  the  case  of  some  of  them,  for  a 
period  varying  from  a  quarter  to  more  than 
half  a  century  prior  thereto.  In  addition  to 
these  general  amissions,  detailed  statements 
are  made  by  the  defendants,  respectively,  of 
the  character  and  extent  of  the  ownership 
or  other  interests  possessed  1:^  them  in  the 
coal  so  transported,  or  in  the  lands  or  mines 
from  which  it  is  produced.  It  is  only  neces- 
sary to  briefly  summarize  these  statements: 
( 1 )  The  Delaware  &  Hudson  Company  al- 
leges that  it  directly  owns  its  0f>al  lands  as 
it  does  its  railroad ;  that  it  was  incorporated 
by  an  act  of  the  legislature  of  the  state  of 
New  York,  April  23,  1823  .  .  .  and  was 
''authorized  to  construct  a  canal  or  water 
navigation  from  the  anthracite  coal  district 
in  Pennsylvania  to  the  Hudson  river  in  New 
York ;  to  purchase  lands  in  Pennsylvania  con- 
taining stone  or  anthracite  coal ;  and  to  em- 
ploy its  capital  in  the  business  of  transport- 
ing to  market  coal  mined  from  such  lands." 
That  this  authority  was  also  expressly  con- 
ferred by  acts  of  the  legislature  of  the  state 
of  Pennsylvania,  between  the  years  1823  and 
1871,  and  that  these  acts  of  the  state  of 
Pennsylvania  resulted  from  the  desire  and 
policy  of  said  state  to  create  and  foster  the 
industry  of  mining  such  coal  and  developing 
the  transportation  thereof;  that,  under  the 
authority  of  these  statutes  of  Pennsylvania 
and  of  New  York,  the  said  defendant,  begin- 
ning as  early  as  the  year  1825,  invested  its 
capital  in  the  purchase  of  a  large  quantity 
of  coal  lands  in  the  state  of  Pennsylvania 
and  in  the  construction  of  canal  navigation 
in  Pennsylvania  from  the  Delaware  river  to 
the  Hudson  river;  that  later,  under  statutes 
of  both  states,  it  invested  additional  capital 
in  the  construction  of  railroads  in  the  state 
of  Pennsylvania,  and  in  the  construction  and 
acquisition  of  railroads  and  leasehold  es- 
tates in  the  state  of  New  York,  for  the  same 
Ceral  purpose  of  transporting  coal  from 
ooal  lands  owned  by  it;  that  it  has  in- 
TMted  large  sums  of  money,  not  only  in  the 


acquisition  of  coal  property,  but  in  the  erec- 
tion of  structures  for  mining  and  terminal 
facilities;  that  some  of  its  coal  properties 
were  acquired  under  leases  upon  royalties 
payable  to  the  lessors  for  each  ton  of  coal 
mined,  the  leases  fixing  large  mini- 
mum amounts  by  way  of  rent;  Siat  large 
fixed  rentals  are  required  to  be  paid,  not  only 
for  those  mining  lands,  but  for  railroads  ac- 
quired for  the  purpose  of  transporting  coal; 
that  there  are  three  coal  companies  whose 
shares  are  practically  all  owned  by  it;  vitt^ 
the  Northern  Coal  ft  Iron  Company, 
the  Jackson  Coal  Company,  and  the  Hudson 
Coal  Company;  that  its  mining  lands  thus 
owned  and  acquired  are  located  upon  or  con- 
tiguous to  the  railroads  of  defendant;  that 
said  railroads  are  the  only  reasonable,  prac- 
tical, and  conveniently  available  avenues 
of  transportation  whereby  the  coal  by  it 
produced  can  be  transported  in  interstate 
commerce,  and  the  coal  mined  l^  the  defend- 
ant and  b^  said  ooal  companies  upon  its 
lines  of  railroad  amounts  approximately  to 
70  per  cent  of  the  entire  transportation  1^ 
it,  or  to  about  4,300,000  gross  tons,  its  daily 
shipments  averaging  about  12  trains  of  37 
coal  cars  each;  that  the  coal  lands  so  ac- 
quired by  the  defendant  and  by  said  three 
coal  companies  would  have  little,  if  any,  val- 
ue, except  for  the  mining  of  coal  therefrom 
and  its  sale  as  a  commercial  commodity,  and 
that  if  it  is  deprived,  by  virtue  of  the  said 
act  of  Congress,  of  the  riffht  to  transport 
said  coal,  it  will  be  deprived  of  the  only  pos- 
sible enjoyment  of  its  property.  It  further 
avers  that  it  is  not  a  ''railroad  company* 
within  the  meaning  of  the  act  of  Congress, 
but  that  it  is  a  coal  company;  and  that  since 
the  year  1870  it  has  become,  incidentally  to 
its  business  as  a  coal  mining  company,  a 
common  carrier  by  railroad  of  passengers 
and  property. 

It  is  further  averred,  as  a  special  ground 
of  defense  by  the  said  Delaware  ft  Hudson 
Company,  that  this  said  "commodities 
clause"  does  not  apply  to  it,  because  all  the 
coal  mined  by  it  upon  its  own  lands,  and  up- 
on the  lands  of  the  said  three  coal  eomp«r 
nies  (except  as  to  steam  sises,  as  thereaft- 
er stated),  "is  sold,  before  transportatioa 
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a  eeniuiy  or  more  it  has  been  the  policy 
of  the  state  of  Pennsylvania,  as  evidenced 
by  her  legislative  acts,  to  promote  the  de- 
yelopment  of  her  natural  resources,  es- 
pecially as  regards  coal,  by  encouraging 
railroad  companies  and  canal  companies  to 
invest  their  funds  in  coal  lands,  so  that  the 
product  of  her  mines  might  be  conveniently 
and  profitably  conveyed  to  market  in  Penn- 
sylvania and  other  states.  Two  of  the  de- 
fendant corporations,  as  appears  from  their 
answers,  were  created  by  the  legislature  of 
Pennsylvania,  one  of  them  three  quarters 
of  a  century  ago  and  the  other  half  a  cen- 
tury ago,  for  the  expressed  purpose  that  its 
coal  lands  might  be  developed  and  th&t  coal 
might  be  transported  to  the  people  of  Penn- 
sylvania and  of  other  states.    It  is  not  ques- 


tioned that,  pursuant  to  this  general  policy, 
investments  were  made  by  all  the  defend- 
ant companies  in  coal  lands  and  mines  and 
in  the  stock  of  coal-producing  companies, 
and  that  coal  production  was  enormously 
increased  and  its  economies  promoted  by  the 
facilities  of  transportation  thus  brought 
about.  As  appears  from  the  answers  filed, 
the  entire  distribution  of  anthracite  coal  in 
and  into  the  different  states  of  the  Union 
and  Canada  for  the  year  1905  (the  last  year 
for  which  there  are  authoritative  statistics) 
was  61,410,201  tons^  that  approximately 
four  fifths  of  this  entire  production  of  an- 
thracite coal  was  transported  in  interstate 
commerce  over  the  defendant  railroads,  from 
Pennsylvania  to  markets  and  other  states 
and  Canada,  and  of  this  four  fifths,  from 


thereof  begins,  bv  said  company  to  third  per- 
sons at  the  mines  in  Pennsylvania  from 
which  such  coal  has  been  produced,  and  that 
said  company  does  not,  at  the  time  when  the 
same  is  so  transported  by  it  in  interstate 
commerce,  own  the  same  nor  any  interest 
therein,  direct  or  indirect,  apart  from  its 
obligation  and  rights  as  a  common  carrier 
in  the  transportation  thereof,  and  that  it 
earries  said  coal  for  the  account  of  the  pur- 
chaser thereof,  who  is  the  consignor  and 
owner  of  said  coal." 

( 2 )  The  answer  of  the  Erie  Railroad  Com- 
pany states  that  it  was  originally  organized 
under  the  laws  of  the  state  of  New  York  in 
1832  .  .  .  that  it  has  been  reorganized 
from  time  to  time  under  mortgage  foreclo- 
sure; and  finally,  in  November,  1895,  under  a 
foreclosure  sale,  it  was  reorganized  under  the 
statutes  of  New  York,  whereby  it  "became 
the  lawful  owner  of  the  property,  rights, 
privileges,  immunities,  and  franchises  of  all 
its  predecessors  aforesaid,  including  the 
shares  of  capital  stock  of  coal  companies  and 
of  railroad  companies,  as  well  as  the  rail- 
roads theretofore  held  and  possessed  by  said 
predecessor  companies,  the  railroads  so 
owned  by  it  and  its  said  subsidiary  companies 
having  an  aggregate  mileage  of  over  2,100 
miles  in  the  states  of  New  York,  Pennsyl- 
vania, New  Jersey,  Ohio,  Indiana,  and  Illi- 
nois;" that  the  Pennsylvania  Coal  Company 
was  created  a  corporation  by  the  laws  of 
Pennsylvania  in  1838  ...  its  charter  giving 
it  the  right  of  "transacting  the  usual  business 
of  companies  engaged  in  mining,  transport- 
ing to  market,  and  selling  coal  and  the  oth- 
er products  of  coal  mined;"  and  for  that  pur- 
pose it  was  given  the  power  to  purchase  or 
lease  coal  lands  in  Pennsylvania;  also  the 
power  to  construct  railroads  with  one  or 
more  tracks.  In  1853  ...  the  said 
Pennsylvania  Coal  Company  was  authorized 
to  extend  its  railroad  to  connect  with 
the  New  York  &  Erie  Railroad.  The  right  of 
said  Pennsylvania  Coal  Company  to  buy 
coal  lands  and  build  railroad  connections  was 
eontinued  by  acts  of  the  legislature  of 
Pennsylvania  in  1857  .  .  .  1864  .  .  . 
1867  ...  and  1868  .  .  .  ;  that  in 
pnrsuanoe  of  these  various  acts  of  the  legis- 


lature, the  Pennsylvania  Coal  Company  ob- 
tained capital,  issued  stock  therefor,  ao- 
3uired  coal  lands,  developed  coal  mines,  pro- 
uced,  transported  to  markets,  and  sold  coal ; 
built  and  operated  railroads,  made  railway 
connections  as  authorized,  and  did  other 
like  acts  to  promote  the  business  of  supply- 
ing all  persons  needing  the  same  with  an- 
thracite coal.  The  Hillside  Coal  ft  Iron  Com- 
pany was  organized  by  an  act  of  the  legis- 
lature of  the  state  of  Pennsylvania  in  1869 
.  .  .  for  the  purposes  and  with  powers 
similar  to  those  of  the  Pennsvlvania  Coal 
Company.  Under  authority  of  acts  of  the 
legislature  of  Pennsylvania  the  said  Erie 
Railroad  Company,  long  prior  to  the  passage 
of  the  said  amendment  to  the  interstate  com- 
merce act,  acquired  substantially  all  the 
capital  stock  of  said  Pennsylvania  Coal 
Company,  the  Hillside  Coal  ft  Iron  Company, 
the  Jefferson  Railroad  Company,  and  Erie  ft 
Wyoming  Railroad  Company,  and  a  small 
minority  of  the  stock  of  the  Temple  Iron 
Company;  and  has  pledged  the  same  under 
various  mortgages,  pursuant  to  which  have 
been  issued  and  are  now  outstanding  bonds 
for  large  sums,  aggregating  many  millions 
of  dollars,  which  Ixtnds  are  held  by  purchas- 
ers in  good  faith  and  for  value  through- 
out the  world;  that,  for  many  years  prior 
to  May  1, 1908,  it  has  been  engaged  in  trans- 
porting the  coal  of  said  corporations  to  mar- 
kets outside  the  state  of  Pennsylvania,  many 
of  which  can  only  be  reached  from  the  rail- 
road lines  of  this  defendant;  that  the  coal 
so  transported  amoimts  annually  to  several 
millions  of  tons  and  constitutes  22  per  cent 
of  the  entire  freight  tonnage  of  this  defend- 
ant, the  Erie  Company.  It  also  denies  that 
it  is,  by  reason  of  the  ownership  of  said 
stock  in  said  companies,  the  owner  in  whole 
or  in  part  of  the  coal  transported  by  it  in  in- 
terstate commerce,  or  that  it  has  or  had  any 
interest,  direct  or  indirect,  therein,  and 
therefore  has  not  violated  or  failed  to  comply 
with  the  so-called  "commodities  clause"  of 
the  interstate  commerce  act. 

( 3 )  The  Central  Railroad  Company  of  New 
Jersey  avers  that  it  was  organized  under  ^e 
laws  of  the  state  of  New  Jersey,  and  by  these 
laws  was  authorised  to  purchase  and  hold  the 
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70  to  75  per  cent  waa  produced  either  di- 
rectly by  the  defendant  companies  or 
through  the  agency  of  their  subsidiary  coal 
companies. 

"It  also  appears  from  the  answers  filed 
that  enormous  sums  of  money  have  been  ex- 
^  pended  by  these  defendants  to  enable  them 
o  to  mine  and  prepare  their  coal  and  to  trans- 
•  port  it  to  any*point  where  there  may  be  a 
market  for  it.     It  is  not  denied  that  the 
situation  thus  generally  described  is  not  a 
new  one,  created  since  the  passage  of  the  act 
in  question,  but  has  existed  for  a  long  period 
of  years  prior  thereto,  and  that  the  rights 
and  property  interests  acquired  by  the  said 
defendants  in  the  premises  have  been  ac- 
quired in  conformity  to  the   Constitution 
and  laws  of  the  state  of  Pennsylvania,  and 


that  their  right  to  the  enjoyment  of  the 
same  has  never  been  doubted  or  questioned 
by  the  courts  or  people  of  that  common- 
wealth, but  has  been  fully  recognized  and 
protected  by  both." 

It  was  decided  that,  as  applied  to  the  de- 
fendants, the  commodities  clause  was  not 
within  the  power  of  Congress  to  enact  as  a 
regulation  of  commerce.  164  Fed.  215.  A 
member  of  the  court  dissented  and  expressed 
his  reasons  in  a  written  opinion.  Without 
adverting  to  all  the  reasoning  expounded  in 
that  opinion,  we  think  it  accurate  to  say 
that,  in  a  large  and  ultimate  sense,  it  pro- 
ceeded upon  the  assumption  that,  as  the 
commodities  clause  provided,  to  quote  the 
summing  up  of  the  opinion,  for  "the  di- 
vorce of  the  dual  relation  of  public  carrier 


stock  or  securities  of  any  other  corporation, 
of  New  Jersey  or  elsewhere,  and  that  it  was 
also  so  authorized  by  two  acts  of  assembly 
of  the  state  of  Pennsylvania,  one  of  which, 
approved  April  15th,  1869  .  .  .  was  en- 
titled "An  Act  to  Authorize  Railroad  and 
Canal  Companies  to  Aid  in  the  Development 
of  Coal,  Iron,  Lmnber,  and  Other  Material 
Interests  of  This  Commonwealth;"  that,  pur- 
suant to  the  authorily  of  these  several  acts, 
it  had,  long  prior  to  the  said  act  of  Congress, 
become  the  owner  of  a  majority  of  the  snares 
of  the  capital  stock  of  the  Honeybrook  Coal 
Company  and  of  the  Wilkesbarre  Coal  A,  Iron 
Company,  both  companies  now  being  merged 
into  the  Lehigh  &  Wilkesbarre  Coal  Com- 
pany, a  large  majority  of  whose  shares  are 
owned  by  it;  that  it  also  owns  a  minority  of 
the  shares  of  the  Temple  Iron  Company; 
that  in  1871  it  became  the  lessee  of  the  Le- 
high &  Susquehanna  Railroad,  a  Pennsyl- 
vania corporation,  which  it  has  ever  since 
operated  under  an  obligation  to  pay  a  year- 
ly rental  of  not  less  than  $1,414,400,  and  not 
to  exceed  $2,043,300  per  annum;  that  its 
gross  earnings  from  the  transportation  of 
coal  amounted,  for  the  year  ending  June  7th, 
1907,  to  $9,312,268.04,  being  48  per  cent  of 
its  entire  freight  receipts;  and  that  a  large 
part  of  its  earnings  from  freight  and  mis- 
cellaneous passenger  traffic  is  incident  to 
and  dependent  upon  the  operation  of  the 
mines  and  collieries  of  said  coal  companies; 
and  that  the  greater  part  of  its  earnings 
from  transportation  of  coal  comes  from  its 
carriage  of  the  coal  mined  by  the  Lehigh  k, 
Wilkesbarre  Coal  Company;  and  that  large 
sums  of  money  have  been  expended  by  it  in 
extending  its  lines  and  in  constructions  to 
enable  it  to  transport  said  coal  in  inter- 
state commerce. 

(4)  The  Delaware,  Lackawanna,  ft  West- 
em  Railroad  Company,  like  the  Delaware 
ft  Hudson  Company,  admits  that  it  is  the 
owner  of  coal  lands  and  mines  coal  which 
it  sells;  that  it  was  organized  under  an  act 
<rf  the  legislature  of  Pennsylvania  in  1849 
•  .  .  that  all  the  lines  of  railroad  owned  by 
it  are  wholly  within  the  state  of  Pennsyl- 
vania, extending  from  the  Delaware  river,  at 
the  boundary  line  of  the  state  of  New  Jersey, 


in  a  northwesterly  direction  across  the  state 
of  Pennsylvania  to  the  boundary  line  be- 
tween the  state  of  Pennsylvania  and  the 
state  of  New  York,  with  a  branch  line  ex- 
tending from  Scranton,  in  the  state  of 
Pennsylvania,  to  Northumberland,  in  said 
state.  Said  defendant  also  admits  and  al- 
leges that,  under  express  authority  of  acts 
of  the  legislature  of  the  states  of  Pennsyl- 
vania, New  Jersey,  and  New  York,  it,  as 
lessee,  now  operates,  and,  long  prior  to  May 
1st  1908,  has  operated,  various  lines  of  rail- 
road in  the  two  last-mentioned  states,  by 
which  it  has  direct  traffic  connection  with 
the  city  of  Buffalo  and  other  cities  in  the 
said  states.  Defendant  also  admits  that  for 
many  years  it  has  owned  in  fee  extensive 
tracts  of  coal  land  in  the  state  of  Pennsyl- 
vania; that  it  has  also  leased  large  tracts 
of  coal  land  in  the  said  state,  and  is  now  en- 
gaged, and  for  many  years  last  past  has  been 
engaged,  in  mining  coal  from  the  lands  so 
owned  and  leased  by  it;  that  the  holding  of 
said  lands,  whether  in  fee  or  bv  lease,  and 
the  mining,  manufacture,  and  interstate 
transportation  of  the  coal  therefrom,  has 
been,  and  continues  to  be,  tmder  and  by  vir- 
tue of  the  authority  of  the  laws  of  the  state 
of  Pennsylvania. 

That,  in  addition  to  the  foregoing,  certain 
coal  companies,  organized  from  time  to  time 
under  acts  of  assembly  of  the  said  state  of 
Pennsylvania,  have  been  merged  into  said 
defendant  corporation;  that,  by  an  act  of 
the  general  assembly  of  the  state  of  Penn- 
sylvania, approved  April  15th,  1869,  entitled, 
"An  Act  to  Authorize  Railroad  and  Canal 
Companies  to  Aid  in  the  Development  of  the 
Coal,  Iron,  Lumber,  and  Other  Material  In- 
terests of  This  Commonwealth,*  the  defend* 
ant  was  authorized  to  aid  corporations  aa« 
thorized  by  law  to  develop  coal,  iron,  lumber, 
and  other  material  interests  of  Pennsylvania, 
by  the  purchase  of  their  capital  stock  or 
bonds,  or  either  of  them.  The  answer  of  said 
defendant  also  alleges  that,  by  reason  of  its 
ownership  of  said  coal  lands  and  coal,  and 
the  revenues  derived  from  the  transportar 
tion  of  the  same  to  market,  it  has  been  en- 
abled to  expend  millions  in  the  betterment 
of  its  general  transportation  facilities  for 
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«nd  private  transporter,"  it  wai  a  regula- 
tion of  commerce,  and  as  such  was  within 
the  power  of  Congress  to  enact,  and  when 
enacted  was  operative  upon  the  defendants, 
and  therefore  required  them  to  conform  to 
the  regulation,  even  although  to  do  so  might 
in  some  way  indirectly  affect  valid  rights 
derived  from  prior  state  legislation. 

Judgments  and  decrees  were  entered  deny- 
ing the  applications  for  mandamus  and  dis- 
missing the  bills  of  complaint. 

The  text  of  the  commodities  clause  upon 
which  the  cases  depend  is  as  follows: 

"From  and  after  May  first,  nineteen  hun- 
dred and  eight,  it  shall  be  unlawful  for  any 
railroad  company  to  transport  from  any 
state,  territory,  or  the  District  of  Columbia 
to  any  other  state,  territory,  or  the  District 


of  Columbia,  or  to  any  foreign  country,  any 
article  or  commodity,  other  than  timber  and 
the    manufactured  products  thereof,  manu-^ 
factured,  mined,  or  produced  by  it,  or  tmder  o 
its  authority,  or  which  it  may  own  in*whole  • 
or  in  part,  or  in  which  it  may  have  any  in- 
terest, direct  or  indirect,  except  sucli  arti- 
cles or  commodities  as  may  be  necessary 
and  intended  for  its  use  in  the  conduct  of 
its  business  as  a  common  carrier." 

The  government  insists  that  this  provi- 
sion prohibits  railroad  companies  from 
transporting  in  interstate  commerce  articles 
or  commodities  other  than  the  excepted 
class,  which  have  been  manufactured,  mined, 
or  produced  by  them  or  under  their  author- 
ity, or  which  they  own  or  may  have  owned, 
in  whole  or  in  part,  or  in  which  they  have 


both  goods  and  passengers,  and  give  to  the 
public  the  benefits  of  a  well  constructed  and 
equipped  modern  railroad. 

That,  by  virtue  of  leases  of  railroads,  to 
enable  it  to  transport  coal  in  interstate  com- 
merce, it  has  become  bound  to  pay  yearly, 
in  interest  charges,  the  sum  of  $5,155,697, 
and  for  taxes,  $1,163,916.  That  out  of  a  to- 
tal of  about  8,700,000  tons  of  coal  produced 
by  it  in  the  year  1907  from  its  lands  owned 
in  fee  and  leased,  upwards  of  6,700,000  tons 
were  transported  over  its  lines  of  railroad  in 
interstate  commerce;  that  from  40  per  cent 
to  60  per  cent  of  its  annual  transportation 
earnings,  from  the  operation  of  leased  lines, 
has  been  derived  from  the  carriage  of  its 
own  coal  thereover. 

That  it  uses,  in  the  conduct  of  its  business 
as  a  common  carrier,  approximately  1,700,000 
tons  of  anthracite  coal,  of  pea  size  or  smaller, 
annually,  and  will  require  more  for  such  use 
in  the  future;  tliat  to  obtain  this  coal  in 
these  economic  sizes  it  is  necessary  to  break 
up  coal,  leaving  the  larger  sizes,  which  must 
be  disposed  of  otherwise;  that  g^eat  waste 
would  result  if  it  were  forbidden  to  trans- 
port to  market  in  interstate  commerce  these 
larger  sizes  thus  resulting. 

That  defendant's  rights  to  acquire  its  hold- 
ing of  coal  land,  its  rights  to  own  and  mine 
coal  and  to  transport  the  same  to  market  in 
other  states  as  well  as  in  Pennsylvania,  and 
its  leases  of  other  railroads,  were  acquired 
many  years  prior  to  the  enactment  of  the  so- 
^lled  "interstate  commerce  act,"  and  of  the 
said  amendment  thereto  known  as  the  "com- 
modities clause." 

(5)  The  answer  of  the  Pennsylvania  Rail- 
road Company  avers  that  it  was  incorporated 
under  the  laws  of  the  state  of  Pennsylvania 
April  13th,  1846  .  .  .  that,  as  early  as 
1871,  under  authority  of  two  general  stat- 
utes of  the  state  of  Pennsylvania,  it  became 
the  owner  of  all  the  shares  of  the  Susque- 
hanna Coal  Company,  of  all  the  shares  of 
the  Summit  Branch  Mining  Company,  and  of 
one  third  of  the  shares  of  the  Mineral  Rail- 
road Mining  Company,  corporations  of  the 
state  of  Pennsylvania;  that  since  the  last- 
mentioned  year,  and  up  to  the  present  time, 
it  has  carried  the  coal  produced  from  the 


mines  of  the  said  coal  companies,  at  lawfully 
established  schedule  rates,  over  its  lines  of 
railroad;  that  approximately  65  per  cent  of 
the  coal  so  mined  has  been  carried  to  desti- 
nations outside  the  state  of  Pennsylvania; 
that  it  mines  no  coal,  but  that  the  coal  it 
carries  is  mined  by  the  said  coal  companies, 
and  that  it  has  no  interest  therein  within 
the  meaning  of  the  said  act  of  Congress, 
either  direct  or  indirect;  that  the  most  large- 
ly producing  of  the  properties  belonging  to 
these  coal  companies  are  located  either  di- 
rectly upon  or  so  contiguous  to  the  system 
of  railroads  operated  by  said  defendant  as  to 
render  transportation  by  any  other  railroads 
not  reasonably  practicable. 

(6)  The  answer  of  the  Lehigh  Valley 
Railroad  Company  states  that  it  was  origi- 
nally incorporated  September  20th,  1847,  un- 
der the  laws  of  the  state  of  Pennsylvania. 
Under  the  authority  of  various  acts  of  as- 
sembly of  the  said  state,  other  railroad  and 
coal  companies,  prior  to  the  year  1874,  have 
been  mex^ed  into  it,  some  of  which  railroads 
were  expressly  authorized  to  construct  rail- 
roads and  to  carry  on  the  business  of  mining, 
transporting,  and  vending  coal.  It  is  also 
the  lessee  of  railroads  in  Pennsylvania ;  that, 
by  means  of  its  own  and  of  said  leased  lines 
of  railroad,  it  conducts,  and  for  many  years 
had  conducted,  an  interstate  transportation 
of  coal;  that  since  1872,  pursuant  to  au- 
thority conferred  by  the  laws  of  Pennsyl- 
vania, it  has  also  owned  the  majority  of  the 
capital  stock  of  the  New  York  &  Middle  Coal 
Field  Railroad  &  Coal  Company,  a  corpora- 
tion of  the  state  of  Pennsylvania;  also  the 
entire  capital  stock  of  Coxe  Bros.  & 
Company  a  corporation  of  said  state;  a  mi- 
nori^  interest  in  the  capital  stock  of  the 
Highland  Coal  Company;  a  majority  of  the 
stock  of  the  Locust  Mountain  Coal  &  Iron 
Company;  a  minority  interest  of  the  capital 
stock  of  the  Packer  Coal  Company  and  of  the 
Temple  Iron  Company,  all  corporations  oi 
the  state  of  Pennsylvania,  organized  for  the 
purpose  of  mining  coal,  some  of  them  mor* 
than  a  half  century  ago;  that  it  has  con- 
structed lines  of  railroad  and  branch  rail- 
roads and  terminal  facilities  for  the  purpose 
of  transporting  to  market,  in  interstate  com- 
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or  may  haye  had  any  interest,  direct  or  in- 
direct. These  prohibitions,  it  is  farther  in- 
sisted, apply  to  the  transportation  by  a  rail- 
road company  in  interstate  commerce  of  a 
commodity  which  has  been  manufactured, 
mined,  or  produced  by  a  corporation  in 
which  the  transporting  railroad  company  is 
a  stockholder,  irrespective  of  the  extent  of 
such  stock  ownership.  This  construction  of 
the  provision  rests  not  only  upon  the  mean- 
ing which  the  government  insists  should  be 
given  to  its  text,  but  on  the  significance  of 
the  text  as  illumined  by  what  it  is  insisted 
was  the  result  intended  to  be  accomplished 
by  the  enactment  of  the  clause.  The  pur- 
pose, it  is  contended^  was  not  merely  to 
compel  railroad  companies  to  dissociate 
themselves  before  transportation  from  ar- 
ticles or  commodities  manufactured,  mined, 
produced,  or  owned  by  them,  etc.,  but  more- 
over to  divorce  the  business  of  transporting 
commodities  in  interstate  commerce  from 
their  manufacture,  mining,  production,  own- 
ership, etc.,  and  thus  to  avoid  the  tendency 
to  discrimination,  forbidden  by  the  act  to 
regulate  commerce,  which,  it  is  insisted,  nec- 
essarily inheres  in  the  carrying  on  by  a 
railroad  company  of  the  business  of  manu- 
facturing, mining,  producing,  or  owning,  in 
whole  or  in  part,  etc,  commodities  which 
are  by  it  transported  in  interstate  com- 
merce. 

The  construction  relied  on  is  thus  summed 
up  in  the  argument  of  the  government:  ''It 
(the  clause)   forbids  the  carrier  who  owns 


the  mines  and  sells  coal,  to  transport  that 
coal  in  interstate  commerce.  .  .  .  This 
is  not  trifling  with  the  question.  It  states 
the  exact  fact  and  the  reality."  And,  inS 
^icoordance  with  this  principle,  the  insistence  ^ 
in  argument  is  that  it  was  the  duty  of  the 
carriers  who  owned  and  worked  coal  mines, 
or  who  had  stock  in  such  mines,  or  who 
owned  coal,  in  order  to  bring  themselves 
within  the  law,  to  dispose  absolutely  of  all 
their  interest  in  coal-producing  property,  in 
whatever  form  enjoyed,  and  to  cease  abso- 
lutely from  acquiring  like  rights  in  the  fu- 
ture. It  was,  doubtless,  because  of  the  far- 
reaching  effect  of  this  construction  upon 
the  enormous  property  interests  involved 
which  caused  the  result  of  the  provision  to 
be  thus  stated  in  the  argument  for  the  gov- 
ernment: "This  is  undoubtedly  a  searching 
and  radical  law,  and  was  meant  to  be  so." 
True,  the  government,  in  argument,  suggests 
that  the  radical  result  of  the  statute  may 
be  assuaged,  without  violating  its  spirit,  by 
limiting  its  prohibitions  so  as  to  cause  them 
to  apply  only  so  long  as  the  commodities  to 
which  it  applies  are  in  the  hands  of  a  car- 
rier or  its  first  vendee.  But  no  such  limita- 
tion is  expressed  in  the  statute,  and  to  en- 
graft it  would  be  an  act  of  pure  judicial 
legislation.  Besides,  to  do  so  would  be  re- 
pugnant to  the  asserted  spirit  and  purpose 
of  the  statute  which  lies  at  the  foundation 
of  the  construction  upon  which  the  govern- 
ment relies. 
Let  us,  as  a  prelude  to  an  analysis  of  the 


merce,  the  coal  of  the  company  whose  shares 
it  owns,  and  this  business  has  been  conduct- 
ed by  it  for  many  years;  that  practically 
said  coal  can  be  transported  to  market  only 
by  its  railroads;  that  the  capital  stock  of 
two  of  the  coal  companies  owned  by  said  de- 
fendant has  been  transferred  to  a  trustee, 
to  hold  under  a  general  mortgage  executed 
by  defendant,  under  which  mortgage  bonds  to 
the  amount  of  $23,539,000  have  been  issued 
by  said  defendant  and  are  now  outstanding 
in  the  hands  of  the  public;  that  the  capital 
stock  of  Coxe  Bros,  k  Company,  Incorporat- 
ed, owned  by  this  defendant  as  aforesaid,  has 
been  transferred  and  assigned  to,  and  is  now 
held  by,  a  trustee  under  a  collateral  trust 
agreement  executed  by  said  defendant,  dated 
November  1,  1905,  for  the  purpose  and  upon 
the  terms  expressed  in  said  agreement,  a 
copy  of  which  is  annexed  to  said  answer,  and 
that  bonds  to  the  amount  of  $18,000,000 
have  been  issued  under  said  agreement  and 
are  now  outstanding  in  the  hands  of  the  pub- 
lic; that  said  defendant  transports  annually, 
in  interstate  commerce,  upwards  of  7,600,000 
tons  of  anthracite  coal,  shipped  by  the  said 
coal  companies  whose  stock  is  owned  by 
said  defendant,  in  whole  or  in  part 
as  aforesaid,  and  transports  annually  for 
said  coal  companies,  wholly  within  the  state 
of  Pennsylvania,  upwards  of  1,500,000  tons; 


that  nearly  42  per  cent  of  its  gross  annual 
earnings  of  $36,068,431  for  the  last  fiscal 
year,  or  $15,110,899,  were  derived  from  coal 
freights,  which  represented  over  51  per  cent 
of  its  entire  freight  tonnage;  that  the  great- 
er part  of  its  gross  earnings  from  coal  trans- 
portation was  received  from  the  coal  compa- 
nies whose  shares  are  by  it  owned;  that  the 
mines  and  collieries  of  said  coal  companies 
are  all  so  located  in  the  portions  of  the  coal 
fields  tributary  to  its  lines  of  railroad  that 
no  means  of  transporting  their  product  can 
be  made  available,  except  by  defendant's  rail- 
roads; that  the  railroad  lines  of  this  defend- 
ant have  been  from  time  to  time  extended, 
the  control  of  other  railroads  acquired,  and 
its  facilities  and  e(}uipment  increased  &t 
enormous  expense,  m  reliance  upon  the 
rights  and  franchises  conferred  by  the  stat- 
utes of  Pennsylvania  aforesaid;  that  a  very 
large  part  of  defendant's  earnings  is  derived 
from  the  freight  and  passenger  traffic  inci- 
dental to  and  dependent  upon  the  operation 
of  the  mines  and  collieries  of  said  coal  com- 
panies, and  that,  if  said  defendant  were  de- 
prived of  the  earnings  derived  from  the 
transportation  of  the  coal  of  said  coal  com- 
panies, its  business  could  not  be  continued^ 
except  at  a  net  loss  of  many  millions  of  dol- 
lars per  annum. 
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clause,  for  the  purpose  of  fixing  its  true  con- 
struction, and  determining  the  constitution- 
al power  to  enact  it  when  its  significance 
shall  have  been  rightly  defined,  point  out 
the  questions  of  constitutional  power  which 
will  require  to  be  decided  if  the  construction 
relied  upon  by  the  goyemment  is  a  correct 
one. 

We  at  once  summarily  dismiss  all  the 
elaborate  suggestions  made  in  argument  as  to 
the  alleged  wrong  to  result  from  the  enforce- 
ment of  the  clause,  if  it  be  susceptible  of 
the  construction  which  the  government  has 
placed  upon  it.  We  do  this  because,  obvi- 
ously, mere  suggestions  of  inconvenience  or 
barm  are  wholly  irrelevant,  as  they  cannot 
be  allowed  to  influence  us  in  determining 
the  question  of  the  constitutional  power  of 
Oongress  to  enact  the  clause, 
o  Let  it  be  conceded  at  onoe  that  the  power 
7  to  regulate  ^commerce  possessed  by  Oongress 
is,  in  the  nature  of  things,  ever-enduring,  and 
therefore  the  right  to  exert  it  to-day,  to- 
morrow, and  at  all  times  in  its  plenitude 
must  remain  free  from  restrictions  and  limi- 
tations arising  or  asserted  to  arise  by  state 
laws,  whether  enacted  before  or  after  Oon- 
gress has  chosen  to  exert  and  apply  its  law- 
ful power  to  regulate.  For  our  present  pur- 
poses, moreover,  although  we  may  have  oc- 
easion  to  examine  the  subject  hereafter,  we 
entirely  put  out  of  view  all  the  contentions 
based  upon  the  assumption  that  even,  al- 
though the  provisions  of  the  clause  be,  in 
and  of  themselves,  lawful  regulations  of 
commerce,  if  prospectively  applied,  never- 
theless they  cannot  be  so  considered,  be- 
cause of  their  retroactive  effect  upon  the 
rights  of  the  defendants,  alleged  to  have 
been  secured  by  valid  state  laws..  We  fur- 
ther concede,  for  the  purpose  of  the  inquiry 
we  are  at  present  making,  although  we  may 
also  have  occasion  to  examine  the  subject 
hereafter,  that  the  power  of  Oongress  to 
regulate  commerce  can  be  constitutionally 
•o  exerted  as  to  compel  a  railroad  company 
engaged  in  interstate  commerce  to  dissoci- 
ate itself  in  interest  from  the  commodities 
which  it  transports  in  interstate  commerce, 
even  although,  by  existing  state  laws,  the 
railroad  company  may  have  a  Uwful  right 
of  ownership  or  association  with  the  com- 
modity upon  which  the  regulation  operates. 
With  these  concessions  in  mind,  and  de- 
spite their  far-reaching  effect,  if  the  conten- 
tions of  the  government  as  to  the  meaning 
of  the  commodity  clause  be  well  founded,  at 
least  a  majority  of  the  court  are  of  the 
opinion  that  we  may  not  avoid  determining 
the  following  grave  constitutional  questions: 
1.  Whether  the  power  of  Oongress  to  regu- 
late commerce  embraces  the  authority  to 
control  or  prohibit  the  mining,  manufactur- 
ing, production,  or  ownership  of  an  article 


or  commodity,  not  because  of  some  inherent 
quality  of  the  commodity,  but  simply  be- 
cause  it  may  become  the  subject  of  inter- 
state commerce.  2.  If  the  right  to  regulate 
commerce  does  not  thus  extend,  can  it  be 
impliedly  made  to  embrace  subjects  which  ^ 
it  does  not  control,  by  forbidding  a  railroad  o 
company  engaged  in  *  interstate  commerce  • 
from  carrying  lawful  articles  or  commodities 
because,  at  some  time  prior  to  the  trans- 
portation, it  had  manufactured,  mined,  pro- 
duced, or  owned  them,  etc.?  And  involved 
in  the  determination  of  the  foregoing 
questions  we  shall  necessarily  be  called  upon 
to  decide:  (a)  Did  the  adoption  of  the  Con- 
stitution and  the  grant  of  power  to  Oongress 
to  regulate  commerce  have  the  effect  of  de- 
priving the  states  of  the  authority  to  endow 
a  carrier  with  the  attribute  of  producing  as 
well  as  transporting  particular  commodities, 
— a  power  which  the  states  from  the  be- 
ginning have  freely  exercised,  and  by  the 
exertion  of  which  governmental  power  the 
resources  of  the  several  states  have  been 
developed,  their  enterprises  fostered,  and 
vast  investments  of  capital  have  been  made 
possible?  (b)  Although  the  government  of 
the  United  States,  both  within  its  spheres 
of  national  and  local  legislative  power,  has 
in  the  past,  for  public  purposes,  either 
expressly  or  impliedly,  authorized  the  manu- 
facture, mining,  production,  and  carriage  of 
commodities  by  one  and  the  same  railway 
corporation,  was  the  exertion  of  such  power 
beyond  the  scope  of  the  authority  of  Oon- 
gress, or,  what  is  equivalent  thereto,  was 
its  exercise  but  a  mere  license,  subject  at 
any  time  to  be  revoked  and  completely 
destroyed  by  means  of  a  regulation  of  com- 
merce t 

While  the  grave  questions  thus  stated 
must  necessarily,  as  we  have  said,  arise  for 
decision  if  the  contention  of  the  government, 
as  to  the  meaning  of  the  commodity  clause 
be  correct,  we  do  not  intend,  by  stating 
them,  to  decide  them,  or  even  in  the  slight- 
est degree  to  presently  intimate,  in  any  re- 
spect whatever,  an  opinion  upon  them.  It 
will  be  time  enough  to  approach  their 
consideration  if  we  are  compelled  to  do  so 
hereafter,  as  the  result  of  the  further  analy- 
sis which  we  propose  to  make  in  order  to 
ascertain  the  meaning  of  the  commodities 
clause. 

It  is  elementary  when  the  constitution- 
ality of  a  statute  is  assailed,  if  the  statute 
be  reasonably  susceptible  of  two  interpre- 
tations, by  one  of  which  it  would  be  un- 
constitutional and  by  the  other  valid,  it  is 
our  plain  duty  to  adopt  that  construction  qq 
which  will  save  the  statute  from  consti-§ 
tutional  infirmity.  ^Knights  Templars'  AM.* 
life  Indemnity  Oo.  v.  Jarman,  187  U.  S. 
197,  205,  47  L  ed.  139, 146,  23  Sup.  a.  Rep. 
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108.  And  tmless  this  rale  be  considered  as 
meaning  that  our  duty  is  to  first  decide  that 
a  statute  is  unconstitutional,  and  then  pro- 
ceed to  hold  that  such  ruling  was  unneces- 
sary because  the  statute  is  susceptible  of  a 
meaning  which  causes  it  not  to  be  repugnant 
to  the  Constitution,  the  rule  plainly  must 
mean  that  where  a  statute  is  susceptible  of 
two  constructions,  by  one  of  which  grave 
and  doubtful  constitutional  questions  arise 
and  by  the  other  of  which  such  questions 
are  avoided,  our  duty  is  to  adopt  the  latter. 
Harriman  v.  Interstate  Commerce  Commis- 
sion, 211  U.  S.  407,  63  li.  ed.  — ,29  Sup. 
Ct.  Rep.  115. 

Recurring  to  the  text  of  the  commodities 
clause,  it  is  apparent  that  it  disjunctively 
applies  four  generic  prohibitions;  that  is, 
it  forbids  a  railroad  carrier  from  transport- 
ing in  interstate  commerce  articles  or  com- 
modities, 1,  which  it  has  manufactured, 
mined,  or  produced;  2,  which  have  been  so 
mined,  manufactured,  or  produced  under  its 
authority;  3,  which  it  owns  in  whole  or  in 
part;  and,  4,  in  which  it  has  an  interest, 
dire<^  or  indirect. 

It  is  clear  that  the  two  prohibitions 
jwhieh  relate  to  manufacturing,  mining,  etc., 
and  the  ownership  resulting  therefrom,  are, 
if  literally  construed,  not  confined  to  the 
time  when  a  carrier  transports  the  oom- 
modities  with  which  the  prohibitions  are 
concerned,  and  hence  the  prohibitions  attach 
and  operate  upon  the  right  to  transport  the 
commodity  because  of  the  antecedent  acts 
of  manufacture,  mining,  or  production. 
Certain  also  is  it  that  the  two  prohibitions 
eonceming  ownership,  in  whole  or  in  part, 
and  interest,  direct  or  indirect,  speak  in  the 
present,  and  not  in  the  past;  that  is,  they 
refer  to  the  time  of  the  transportation  of 
the  commodities.  These  last  prohibitions, 
therefore,  differing  from  the  first  two,  do 
not  control  the  commodities  if,  at  the  time 
of  the  transportation,  they  are  not  owned 
in  whole  or  in  part  by  the  transporting 
carrier,  or  if  it  then  has  no  interest,  direct 
or  indirect,  in  them.  From  this  it  follows 
that  the  construction  which  the  government 
e  places  upon  the  clause  as  a  whole  is  in 
•  direct  conflict  with  the  literal  meaning*  of 
the  prohibitions  as  to  ownership  and  in- 
terest, direct  or  indirect.  If  the  first  two 
classes  of  prohibitions  as  to  manufacturing, 
mining,  or  production  be  given  their  literal 
meaning,  and  therefore  be  held  to  prohibit, 
irrespective  of  the  relation  of  the  carrier  to 
the  commodity  at  the  time  of  transporta- 
tion, and  a  literal  interpretation  be  applied 
to  the  remaining  prohibitions  as  to  owner- 
ship and  interest,  thus  causing  them  only 
to  apply  if  such  ownership  and  interest 
exist  at  the  time  of  transportation,  the 
result  would  be  to  give  to  the  statute  a  self- 


annihilative  meaning.  This  is  the  caae» 
since,  in  practical  execution,  it  would  come 
to  pass  that  where  a  carrier  had  manufac- 
tured, mined,  and  produced  commodities, 
and  had  sold  them  in  good  faith,  it  could 
not  transport  them;  but,  on  the  other  hand» 
if  the  carrier  had  owned  commodities  and 
sold  them  it  could  carry  them  without  vio- 
lating the  law.  The  consequence,  therefore, 
would  be  that  the  statute,  because  of  an 
immaterial  distinction  between  the  sources 
from  which  ownership  arose,  would  prohibit 
transportation  in  one  case  and  would  permit 
it  in  another  like  case.  An  illustration  will 
make  this  deduction  quite  dear:  A  carrier 
mines  and  produces  and  owns  coal  as  a 
result  thereof.  It  sells  the  coal  to  A.  The 
carrier  is  impotent  to  move  it  for  account 
of  A  in  interstate  commerce  because  of  the 
prohibition  of  the  statute.  The  same  carrier 
at  the  same  time  becomes  a  dealer  in  ooal, 
and  buys  and  sells  the  coal  thus  bought  to 
the  same  person,  A.  This  coal  the  carrier 
would  be  competent  to  carry  in  interstate 
commerce.  And  this  illustration  not  only 
serves  to  show  the  incongruity  and  conflict 
which  would  result  from  the  statute  if  the 
rule  of  literal  interpretation  be  applied  to 
all  its  provisions,  but  also  serves  to  point 
out  that,  as  thus  construed,  it  would  lead  to 
the  conclusion  that  it  was  the  intention,  in 
the  enactment  of  the  statute,  to  prohibit 
manufacturing  and  production  by  a  carrier^ 
and,  at  the  same  time,  to  offer  an  incentive 
to  a  carrier  to  become  the  buyer  and  seller 
of  commodities  which  it  transported. 

But  it  is  said,  on  behalf  of  the  govern-^ 
ment,  in  view  of  the  purpose  of  Congress  to  ^ 
prohibit  railroad  oompanies  engaged  in*in-  • 
terstate  commerce  from  being,  at  the  same 
time,  manufacturers,  producers,  owners,  etc., 
of  commodities  which  they  carry,  despite 
the  literal  sense  of  some  of  the  prohibi* 
tions,  they  should  all  be  construed  so  as  to 
accomplish  the  result  intended;  and  there- 
fore their  apparent  divergence  and  conflict 
should  be  removed  by  construing  them  all 
as  prohibiting  the  transportation  because  of 
the  causes  stated,  irrespective  of  the  particu- 
lar relation  of  the  railroad  company  to  the 
commodities  at  the  time  of  transportation. 
This  suggestion,  however,  simply  invites  us» 
imder  the  assumption  that  Congress  had  a 
particular  intention  in  enacting  the  clause, 
to  so  construe  the  clause  as  to  cause  it  to 
be  essential  to  decide  the  grave  constitu- 
tional questions  which  we  have  hitherto 
pointed  out.  On  the  contrary,  as  the  prohi- 
bitions concerning  ownership  in  whole  or  in 
part,  and  interest,  direct  or  indirect,  are 
susceptible  only  of  the  construction  that  the 
dissociation  of  the  carrier  with  the  produeta 
which  it  transports  was  contemplated,  our 
duty  is,  if  possible,  to  treat  the  other  and 
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apparently  conflicting  prohibitions  as  em- 
bracing a  like  purpose,  and  thus  harmonize 
the  provisions  of  the  clause  and  prevent  the 
necessity  of  approaching  and  passing  upon 
the  grave  constitutional  questions  which 
would  necessarily  arise  from  pursuing  the 
contrary  course.  This,  it  is  urged,  cannot 
be  done,  since  to  do  so  would  be  in  effect  to 
expunge  the  prohibitions  against  manu- 
facturing, mining,  and  production  from  the 
clause,  as  ownership  in  whole  or  in  part  or 
interest,  direct  or  indirect,  would  embrace 
everything  which  could  possibly  have  been 
intended  to  be  expressed  by  the  terms  manu- 
facturing, mining,  and  production,  if  the 
proposed  reconciliation  of  the  conflict  be- 
tween the  prohibitions  be  brought  about. 
We  think,  however,  that  a  brief  reference 
to  a  ruling  of  this  court  concerning  the 
effect  of  the  interstate  commerce  law  prior 
to  its  amendment  by  the  Hepburn  act,  will 
serve  to  make  clear  the  unsoundness  of  the 
proposition.  The  case  referred  to  is  that 
of  New  York,  N.  H.  &  H.  R.  Co.  v.  Interstate 
Commerce  Commission,  200  U.  S.  361,  50 
L.  ed.  515,  26  Sup.  Ct.  Rep.  272.  In  that 
^  case,  after  much  consideration,  it  was  held 
v4  that  the  prohibitions  of  the  interstate  com- 
•  merce*act  as  to  uniformity  of  rates  and 
against  rebates  operated  to  prevent  a  carrier 
engaged  in  interstate  commerce  from  buying 
and  selling  a  commodity  which  it  carried 
in  such  a  way  as  to  frustrate  the  provisions 
of  the  act,  even  if  the  effect  of  applying  the 
act  would  be  substantially  to  render  buying 
and  selling  by  an  interstate  carrier  of  a 
commodity  which  it  transported  practically 
impossible.  In  thus  deciding,  however,  it 
became  necessary  (pp.  399,  400)  to  refer  to 
rulings  of  the  Interstate  Conmierce  Com- 
mission construing  the  act  to  regulate  com- 
merce, made  not  long  after  the  enactment 
of  the  statute,  in  which  it  was  held  that 
where  interstate  commerce  carriers  were 
engaged  in  manufacturing,  mining,  produ- 
cing, and  carrying  commodities  in  virtue  of 
state  charters  authorizing  them  so  to  do, 
granted  prior  to  the  enactment  of  the  act 
to  regulate  commerce,  that  act  could  not  be 
applied  without  confiscation,  except  in  so 
far  as  the  requirement  of  reasonableness  of 
rates  was  concerned.  While  referring  to 
those  administrative  rulings,  and  declaring 
that,  in  view  of  their  long  standing,  the 
construction  which  had  been  thus  given  to 
the  act  should  not  be  departed  from,  "at 
least,  until  Congress  has  legislated  on  the 
subject"  (p.  401),  it  was  nevertheless  plainly 
intimated  that  legislation  which  compelled 
a  carrier,  even  although  authorized  by  its 
charter  before  the  passage  of  the  act  to 
regulate  commerce  to  engage  in  the  pro- 
duction as  well  as  transportation  of  com- 
modities, to  dissociate  itself  before  trans 


portation  from  the  products  which  it  manu- 
factured, mined,  or  produced,  would  not, 
when  enforced  by  proper  rules  and  regula- 
tions, amount  to  confiscation.  When,  there- 
fore, the  subject  of  ownership,  in  whole  or 
in  part,  or  the  interest  of  a  carrier,  direct 
or  indirect,  in  the  product  which  it  trans- 
ported, came  to  be  considered,  and  the  duty 
to  dissociate  before  transportation  came  to 
be  legislatively  imposed,  it  is  quite  natural, 
in  view  of  the  prior  administrative  rulings 
and  the  intimations  of  this  court,  conveyed 
in  the  opinion  in  the  New  York,  N.  H.  &  H. 
R.  Co.  Case,  to  assume  that  the  provisions 
as  to  manufacturing,  mining,  and  produc-  ^ 
tion,  while  they  may  be  somewhat  redundant,  J 
were  nevertheless  expressed^for  the  purpose  « 
of  leaving  no  possible  room  for  the  impli- 
cation that  it  was  not  the  intention  to 
include  ownership  resulting  from  manu- 
facture, mining,  production,  etc,  even 
although  the  right  to  manufacture,  mine, 
and  produce  was  sanctioned  by  state  diarters 
prior  to  the  enactment  of  the  act  to  regulate 
commerce.  Looking  at  the  statute  from 
another  point  of  view  the  same  result  is 
compelled.  Certain  it  is  that  we  could  not 
construe  the  statute  literally  without  bring- 
ing about  the  irreconcilable  conflict  between 
its  provisions  which  we  had  previously 
pointed  out,  and  therefore  some  rule  of 
construction  is  essential  to  be  adopted  in 
order  that  the  statute  may  have  a  harmo- 
nious operation.  Under  these  circumstances, 
in  view  of  the  far-reaching  effect  to  arise 
from  giving  to  the  first  two  prohibitions  a 
meaning  wholly  antagonistic  to  the  remain- 
ing ones,  we  think  our  duty  requires  that 
we  should  treat  the  prohibitions  as  having 
a  common  purpose;  that  is,  the  dissociation 
of  railroad  companies,  prior  to  transporta- 
tion, from  articles  or  commodities,  whether 
the  association  resulted  from  manufacture, 
mining,  production,  or  ownership,  or  interest, 
direct  or  indirect.  In  other  words,  in  view 
of  the  ambiguity  and  confusion  in  the  stat- 
ute, we  think  the  duty  of  interpreting  should 
not  be  so  exerted  as  to  cause  one  portion  of 
the  statute  which,  as  conceded  by  the 
government,  is  radical  and  far-reaching  in 
its  operation  if  literally  construed,  to  extend 
and  enlarge  another  portion  of  the  statute 
which  seems  reasonable  and  free  from  doubt 
if  also  literally  interpreted.  Rather  it 
seems  to  us  our  duty  is  to  restrain  the 
wider,  and,  as  we  think,  doubtful  prohibi- 
tions, so  as  make  them  accord  with  the 
narrow  and  more  reasonable  provisions,  and 
thus  harmonize  the  statute. 

Nor  is  there  force  in  the  contention  that 
because  the  going  into  effect  of  the  clause 
was  postponed  for  a  period  of  nearly  two 
years,  therefore  the  far-reaching  and  radical 
effects  which  the  government  attributes  to 
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the  clause  must  have  been  oontemplated  by 

Congress.    We  think,  on  the  contrary,  it  is 

reasonable  to  infer,  in  view  of  the  facts  dis- 

^  closed  in  the  statement  which  we  have  pre- 

Tj  ^ously  excerpted,  that  the  delay  accorded 

•  is  entirely  consistent  with  the  assumption 
that  it  was  so  granted  to  afford  the  time  es- 
sential to  make  the  changes  which  would  be 
required  to  conform  to  the  commands  of  the 
clause  as  we  have  interpreted  it,  such  as 
providing  the  facilities  for  dissociation  by 
sale  at  the  point  of  production  before  trans- 
portation or  segr^ration  by  means  of  the 
organization  of  bona  fide  manufacturing, 
mining,  or  producing  corporations. 

It  remains  to  determine  the  nature  and 
character  of  the  interest  embraced  in  the 
words  'Mn  which  it  is  interested^  directly  or 
indirectly."  The  contention  of  the  govern- 
ment that  the  clause  forbids  a  railroad  com- 
pany to  transport  any  commodity  manufac- 
tured, mined,  or  produced,  or  owned  in  whole 
or  in  part,  etc.,  by  a  bona  .fide  corporation 
in  which  the  transporting  carrier  holds  a 
stock  interest,  however  small,  is  based  upon 
the  assumption  that  such  prohibition  is  em- 
braced in  the  words  we  are  considering.  The 
opposing  contention,  however,  is  that  inter- 
est, direct  or  indirect,  includes  only  com- 
modities in  which  a  carrier  has  a  legal  in- 
terest, and  therefore  does  not  exclude  the 
right  to  carry  commodities  which  have  been 
manufactured,  mined,  produced  or  owned  by 
a  separate  and  distinct  corporation,  simply 
because  the  transporting  carrier  may  be 
interested  in  the  producing,  etc.,  corpora- 
tion as  an  owner  of  stock  therein.  If  the 
words  in  question  are  to  be  taken  as  em- 
bracing only  a  legal  or  equitable  interest  in 
the  commodities  to  which  they  refer,  they 
cannot  be  held  to  include  commodities  man- 
ufactured, mined,  produced,  or  owned,  etc., 
by  a  distinct  corporation  merely  because  of 
a  stock  ownership  of  the  carrier.  Pullman's 
Palace  Car  Co.  v.  Missouri  P.  R.  Co.  115 
U.  S.  588,  29  L.  ed.  499,  6  Sup.  Ct.  Rep. 
194;  Conley  v.  Mathieson  Alkali  Works, 
190  U.  S.  406,  47  L.  ed.  1113,  23  Sup.  Ct. 
Rep.  728.  And  that  this  is  well  settled  also 
in  the  law  of  Pennsylvania  is  not  questioned. 
It  is  unnecessary  to  pursue  the  subject  in 
more  detail,  since  it  is  conceded  in  the  argu- 
ment for  the  government  that,  if  the  clause 
embraces  only  a  legal  interest  in  an  article 
or  commodity,  it  cannot  be  held  to  include 
a  prohibition  against  carrying  a  commodity 
^  simply  because  it  had  been  manufactured, 
^  mined,  or  produced,  or  is  owned  by  a  cor- 

•  poration  in* which  the  carrier  is  a  stock- 
holder. The  contention  of  the  government 
substantially  rests  upon  the  assumption 
that,  unless  the  words  be  given  the  meaning 
eontended  for,  they  are  without  significance. 
That  this  is  clearly  not  the  case  is  well  il- 


lustrated by  the  New  York,  N.  H.  &  H.  R. 
Co.  Case,  supra.  In  that  case  the  Chesa- 
peake &  Ohio  Railway  Company  it  was 
shown  at  one  time  not  only  directly  en- 
gaged in  buying,  selling,  and  transporting 
coal,  but  subsequently,  when  a  statute  was 
passed  in  West  Virginia  prohibiting  such 
dealings,  it  resorted  to  indirect  methods  for 
the  continuance  of  its  previous  practice.  It 
may  well  be  that  the  very  object  of  the  pro- 
vision was  to  reach  and  render  impossible 
the  successful  employment  of  methods  of  the 
character  referred  to.  Certain  it  is,  how- 
ever, that>  in  the  l^islative  progress  of  the 
clause  in  the  Senate,  where  the  clause  orig- 
inated, an  amendment  in  specific  terms,  caus- 
ing the  clause  to  embrace  stock  ownership, 
was  rejected,  and  immediately  upon  such  re- 
jection an  amendment,  expressly  declaring 
that  interest,  direct  or  indirect,  was  intend- 
ed, among  other  things,  to  embrace  the  pro- 
hibition of  carrying  a  commodity  manufac- 
tured, mined,  produced,  or  owned  by  a  cor- 
poration in  which  a  railroad  company  was 
interested  as  a  stockholder,  was  also  re- 
jected. 40  Cong.  Rec.  pt.  7,  pp.  7012-7014. 
And  the  considerations  just  stated,  we  think, 
completely  dispose  of  the  contention  that 
stock  ownership  must  have  been  in  the  mind 
of  Congress,  and  therefore  must  be  treated 
as  though  embraced  within  the  evil  intended 
to  be  remedied,  since  it  cannot  in  reason  be 
assimied  that  there  is  a  duty  to  extend  the 
meaning  of  a  statute  beyond  its  legal  sense, 
upon  the  theory  that  a  provision  which  was 
expressly  excluded  was  intended  to  be  in- 
cluded. If  it  be  that  the  mind  of  Congress 
was  fixed  on  the  transportation  by  a  carrier 
of  any  commodity  produced  by  a  corporation 
in  which  the  carrier  held  stock,  then  we 
think  the  failure  to  provide  for  such  a  con- 
tingency in  express  language  gives  rise  to 
the  implication  that  it  was  not  the  purpose 
to  include  it.  At  all  events,  in  view  of  the 
far-reaching  consequences  of  giving  the  stat-  ^ 
ute  such  a  construction  as  that  contended  m 
for,  as  indicated  by  the 'statement  taken? 
from  the  answers  and  returns  which  we  have 
previously  inserted  in  the  margin,  and  of 
the  questions  of  constitutional  power  which 
would  arise  if  that  construction  was  adopt- 
ed, we  hold  the  contention  of  the  govern- 
ment not  well  founded. 

We  then  construe  the  statute  as  prohibit- 
ing a  railroad  company  engaged  in  inters 
state  commerce  from  transporting  in  such 
commerce  articles  or  commodities  tmder  the 
following  circumstances  and  conditions: 
(a)  When  the  article  or  commodity  has 
been  manufactured,  mined,  or  produced  by 
a  carrier  or  imder  its  authority,  and,  at  thA 
time  of  transportation,  the  carrier  has  not, 
in  good  faith,  before  the  act  of  transporta- 
tion,  dissociated  itself  from  such  article  or 
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•oommodity;  (b)  When  the  carrier  owns  the 
article  or  commodity  to  be  transported,  in 
whole  or  in  part;  (c)  When  the  carrier,  at 
the  time  of  transportation,  has  an  interest, 
direct  or  indirect,  in  a  legal  or  equitable 
sense,  in  the  article  or  commodity,  not  in- 
•eluding,  therefore,  articles  or  commodities 
manufactured,  mined,  produced,  or  owned, 
etc.,  by  a  bona  fide  corporation  in  which  the 
railroad  company  is  a  stockholder. 

The  question  then  arises  whether,  as  thus 
construed,  the  statute  was  inherently  within 
the  power  of  Congress  to  enact  as  a  regula- 
tion of  commerce.  That  it  was,  we  think  is 
apparent;  and  if  reference  to  authority  to 
so  demonstrate  is  necessary,  it  is  afforded  by 
a  consideration  of  the  ruling  in  the  New 
York,  N.  H.  &  H.  R.  Co.  Case,  to  which  we 
have  previously  referred.  We  do  not  say 
this  upon  the  assumption  that,  by  the  grant 
of  power  to  regulate  commerce,  the  author- 
ity of  the  government  of  the  United  States 
has  been  unduly  limited,  on  the  one  hand, 
and  inordinately  extended,  on  the  other,  nor 
do  we  rest  it  upon  the  hypothesis  that  the 
power  conferred  embraces  the  right  to  ab- 
solutely prohibit  the  movement  between  the 
states  of  lawful  commodities,  or  to  destroy 
the  governmental  power  of  the  states  as  to 
subjects  within  their  jurisdiction,  however 
remotely  and  indirectly  the  exercise  of  such 
^powers  may  touch  interstate  commerce.  On 
vjjthe  contrary,  putting  these  considerations 
«  entirely  out  of  mind,  the  conclusion  just  pre- 
viously stated  rests  upon  what  we  deem  to 
be  the  obvious  result  of  the  statute  as  we 
have  interpreted  it;  that  it  merely  and  un- 
equivocally is  confined  to  a  r^^lation  which 
Congress  had  the  power  to  adopt  and  to 
which  all  pre-existing  rights  of  the  railroad 
companies  were  subordinated.  Armour  Pack- 
ing Co.  V.  United  States,  209  U.  S.  56,  52 
L.  ed.  681,  28  Sup.  Ct.  Rep.  428. 

We  think  it  unnecessary  to  consider  at 
length  the  contentions  based  upon  the  due 
process  clause  of  the  5th  Amendment.  In 
form  of  statement  those  contentions  appar- 
ently rest  upon  the  ruinous  consequences 
which  it  is  assumed  would  be  operated  upon 
the  property  rights  of  the  carriers  by  the 
enforcement  of  the  clause,  interpreted  as  the 
government  construed  it.  For  the  purpose 
of  our  consideration  of  the  subject  it  may 
be  conceded,  as  insisted  on  behalf  of  the 
United  States,  that  these  contentions  pro- 
ceed upon  the  mistaken  and  baleful  concep- 
tion that  inconvenience,  not  power,  is  the 
criterion  by  which  to  test  the  constitution- 
ality of  legislation.  When,  however,  mere 
forms  of  statement  are  put  aside  and  the 
real  scope  of  the  argument  at  bar  is  grasped, 
we  think  it  becomes  dear  that,  in  substance 
and  effect,  the  argument  really  asserts  that 
the  clause,  as  construed  by  the  government. 


is  not  a  regulation  of  oommeroe,  since  It 
transcends  the  limits  of  regulation  and  em- 
braces absolute  prohibitions,  which,  it  is  in- 
sisted, could  not  be  exerted  in  virtue  of  the 
authority  to  r^^late.  The  whole  support 
upon  which  the  propositions  and  the  argu- 
ments rest  hence  disappears  as  a  result  of 
the  construction  which  we  have  given  the 
statute.  Through  abundance  of  caution  we 
repeat  that  our  ruling  here  made  is  con- 
fined to  the  question  before  us.  Because, 
therefore,  in  pointing  out  and  applying  to  the 
statute  the  true  rule  of  construction,  we  haTS 
indicated  the  grave  constitutional  questions 
which  would  be  presented  if  we  departed 
from  that  rule,  we  must  not  be  considered  as 
having  decided  those  questions.  We  have 
not  entered  into  their  consideration,  as  it 
was  unnecessary  for  us  to  do  so.  ^ 

Without  elaborating,  w«  hold  the  contett-*4 
tion  that  the  clause^under  consideration  is* 
void  because  of  the  exception  as  to  timber, 
and  the  manufactured  products  thereof,  is 
without  merit.  Deciding,  as  we  do,  that  the 
clause,  as  construed,  was  a  lawful  exercise 
by  Congress  of  the  power  to  regulate  com- 
merce, we  know  of  no  constitutional  limita- 
tion requiring  that  such  a  regulation,  when 
adopted,  should  be  applied  to  all  commodi- 
ties alike.  It  follows  that  even  if  we  gave 
heed  to  the  many  reasons  of  expedience 
which  have  been  suggested  in  argument 
against  the  exception,  and  the  injustice  and 
favoritism  which  it  is  asserted  will  be  oper- 
ated thereby,  that  fact  can  have  no  weight 
in  passing  upon  the  question  of  power.  And 
the  same  reasons  also  dispose  of  the  con- 
tention that  the  clause  is  void  as  a  discrim- 
ination between  carriers. 

With  reference  to  the  contention  that  the 
commodities  clause  is  void  because  of  the 
nature  and  character  of  the  penalties  which 
it  imposes  for  violations  of  its  provisions, 
within  the  ruling  in  Ex  parte  Young,  209 
U.  S.  123,  52  L.  ed.  714,  13  L.R.A.(N.S.) 
932,  28  Sup.  Ct  Rep.  441,  we  think  it  also 
suffices  to  say  that  even  if  the  delay  which 
the  clause  provided  should  elapse  between 
its  enactment  and  the  going  into  effect  of  the 
same  does  not  absolutely  exclude  the  clause 
from  the  ruling  in  Ex  parte  Young, — a  ques- 
tion which  we  do  not  feel  called  upon  to  de- 
cide,— nevertheless  the  proposition  is  with- 
out merit,  because  (a)  no  penalties  are 
sought  to  be  recovered  in  these  cases,  and 
(b)  the  question  of  the  constitutionality  of 
the  clause  relating  to  penalties  is  wholly 
separable  from  the  remainder  of  the  clause, 
and,  therefore,  may  be  left  to  be  determined 
should  an  effort  to  enforce  such  penalties  be 
made. 

There  is  a  contention  as  to  one  of  the 
defendants,  the  Delaware  &  Hudson  Com- 
pany, to  which  we,  at  the  outset,  referred. 
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which  requires  to  be  particularly  noticed. 
Under  the  charters  granted  to  the  company 
by  the  states  of  New  York  and  Pennsylva- 
nia, it  was  authorized  to  secure  ooal  lands 
and  mine  coal,  and,  without  going  into  de- 
tail, was  originally  authorized  to  construct 
a  canal,  and,  ultimately,  a  railroad  for  the 
QQ  purpose  of  transporting,  for  its  own  account, 
^  the  products  of  its  mines;  and,  undoubted- 
•  ly,  vast  sums  of  money  have  been*invested 
in  carrying  out  these  purposes.  It  is  true 
also  that  the  company  is  the  owner  of  stock 
in  various  coal  corporations.  The  claim 
now  to  be  disposed  of  is  that,  by  the  true 
construction  of  its  charters,  the  Delaware  & 
Hudson  Company  is  not  a  railroad  company 
within  the  meaning  of  the  term  as  used  in 
the  commodities  clause,  but  is  really  a  coal 
company.  The  contention,  we  think,  is  with- 
out merit.  The  facts  stated  in  the  excerpts 
from  the  answer  and  returns  of  the  com- 
pany, which  we  have  previously  placed  in 
the  margin,  leave  no  doubt  that  the  corpo- 
ration was  engaged  as  a  common  carrier  by 
rail  in  the  transportation  of  coal  in  the 
channels  of  interstate  commerce,  and  as  such 
we  think  it  was  a  railroad  company  within 
the  purview  of  the  clause,  and  subject  to  the 
regulations  which  are  embodied  therein,  as 
we  have  interpreted  them. 

As  the  court  below  held  the  statute  wholly 
void  for  repugnancy  to  the  Constitution,  it 
follows  from  the  views  which  we  have  ex- 
pressed that  the  judgments  and  the  decrees 
entered  below  must  be  reversed.  As,  how- 
ever, it  was  conceded  in  the  discussion  at 
bar  that,  in  view  of  the  public  and  private 
interests  which  were  concerned,  the  United 
States  did  not  seek  to  enforce  the  penalties 
of  the  statute,  but  commenced  these  pro- 
ceedings with  the  object  and  purpose  of  set- 
tling the  differences  between  it  and  the  de- 
fendants, concerning  the  meaning  of  the  com- 
modities clause  and  the  power  of  Congress 
to  enact  it,  as  correctly  interpreted,  and 
upon  this  view  the  proceedings  were  heard 
below  by  submission  upon  the  pleadings,  we 
are  of  opinion  that  the  ends  of  justice  will 
be  subserved  not  by  reversing  and  remand- 
ing with  particular  directions  as  to  each 
of  the  defendants,  but  by  reversing  and  re- 
manding with  directions  for  such  further 
proceedings  as  may  be  necessary  to  apply 
and  enforce  the  statute  as  we  have  inter- 
preted it 
And  it  is  so  ordered. 

Mr.  Justice  Harlan,  dissenting: 
As  these  cases  have  been  determined  whol- 
ly on  the  construction  of  those  parts  of  the 
^Hepburn  act  [34  Stat  at  L.  584,  chap.  3501, 
^U.    S.    Comp.    Stat    Supp.    1907,    p.    892] 
•  which  are  here  in*question,  and  as  Congress 
if  it  sees  fit,  may  meet  that  construction 
by  additional  l^slation,  I  deem  it  unnec- 


essary to  enter  upon  an  extended  discussion 
of  the  various  questions  arising  upon  the  rec- 
ord, and  will  content  myself  simply  with  aa 
expression  of  my  nonconcurrence  in  the  view 
taken  by  the  court  as  to  the  meaning  and 
scope  of  certain  provisions  of  the  act.  In 
my  judgment  the  act,  reasonably  and  prop- 
erly construed,  according  to  its  language, 
includes  within  its  prohibitions  a  railroad 
company  transporting  coal,  if,  at  the  time, 
it  is  the  owner,  legally  or  equitably,  of  stock 
— certainly,  if  it  owns  a  majority  or  all  the 
stock — ^in  the  company  which  mined,  manu- 
factured, or  produced,  and  then  owns,  the 
coal  which  is  being  transported  by  such  rail- 
road company.  Any  other  view  of  the  act 
will  enable  the  transporting  railroad  com- 
pany, by  one  device  or  another,  to  defeat  al- 
together the  purpose  which  Congress  had  in 
view,  which  was  to  divorce,  in  a  real,  sub- 
stantial sense,  production  and  transporta- 
tion, and  thereby  to  prevent  the  transporting 
company  from  doing  injustice  to  other  own- 
ers of  coal. 


(213  U.  S.  436) 
DELAWARE  ft  HUDSON  COMPANY 

V. 

ALBANY  ft  SUSQUEHANNA  RAILROAD 
COMPANY  et  al. 

OOBPOBATIONS  (§  206*)— ACTIOW  BY  STOCK- 
HOLDERS —  EFFORT  TO  Pbocube  Oobfo- 
BATB  Action. 

Effort  to  secure  action  by  a  corporation, 
its  directors  or  shareholders,  need  not  be 
made  and  set  forth  with  the  particularity 
required  by  equity  rule  04,  in  order  to 
sustain  a  bill  filed  by  shareholders  against 
the  corporation  and  its  corporate  lessee  to 
obtain  an  accounting  for  unpaid  rentals, 
where  a  majority  of  the  directorate  of  the 
former  corporation,  to  whose  interest  it 
was  to  assert  the  right  to  payment  and 
demand  it,  were,  and  had  been  for  many 
years,  officers,  directors,  and  employees  of 
the  other  company,  to  whose  interest  it 
was  to  deny  indebtedness  and  resist  pay- 
ment, and  the  latter  company  and  its 
directors  and  officers  controlled  a  working 
majority  of  the  stock  vote  of  the  other 
corporation. 

[Ed.  Note.— For  other  casee,  see  Corporations, 
Cent  Dig.  fi§  791-796 ;    Dec.  Dig.  fi  206.*] 

[No.  416.] 

Argued    February   23,    24,    1909.     Decided 
May  3,  1909. 

ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  tha 
Second  Circuit  presenting  questions  as  t& 
the  necessity  of  attempting  to  secure  action 
by  a  corporation,  its  directors  and  stock- 
holders, in  order  to  sustain  a  bill  filed  by 
stockholders  of  such  corporation  against  it 
and  its  corporate  lessee  to  compel  an  ac- 
count ing  for  unpaid  rents.  Answered  in  the 
negative. 

The  facts  are  stated  in  the  opinion. 
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Messrs.  James  M.  Beck,  Alfred  Opdykc, 
and  William  S.  Opdyke  for  the  Delaware  & 
Hudson  Company. 

Messrs.  E.  Parmalee  Prentice,  George 
Welwood  Murray  and  Charles  P.  Howland 
for  the  Albany  &  Susquehanna  Railroad 
01  Company  et  al. 

•  •Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court. 

The  certificate  of  the  court  is  as  follows: 
"This  cause  comes  here  upon  appeal  from 
a  final  decree  of  the  circuit  court,  southern 
district  of  New  York,  which  directs  that  the 
defendant,  Delaware  &  Hudson  Company 
(hereinafter  called  the  Delaware  Company) 
pay  to  the  defendant  the  Albany  &  Susque- 
hanna Railroad  Company  (hereinafter  called 
the  Susquehanna  Company)  the  amotmt  of 
$1,107,923.24. 

"The  case  was  fully  argued  and  submitted 
on  briefs.  It  thereupon  developed  that 
there  was  a  question  presented  whether  the 
bill  could  be  maintained  under  the  94th 
equity  rule.  That  question  is  a  preliminary 
one,  it  has  been  held  to  be  jurisdictional 
in  character.  Chicago  v.  Mills,  204  U.  S. 
821,  51  L.  ed.  504,  27  Sup.  a.  Rep.  286; 
Doctor  V.  Harrington,  196  U.  6.  679,  49  L. 
ed.  606,  25  Sup.  Ct.  Rep.  855),  and  this  court 
desires  the  instruction  of  the  Supreme  Court 
for  its  proper  decision. 

Statement  of  facts. 

"The  facts  upon  which  the  question  arises 
are  as  follows: 

"The  defendant  corporations  are  both  citi- 
zens of  the  state  of  New  York;  the  com- 
^  plainants  are  citizens  of  the  states  of  Con- 

•  Names  of  directors  of  Susquehanna  Com- 

pany and  dates  of  election  as  directors 
and  of&cers. 
Robert  M.  Olyphant,  1878. 


George  I.  Wilber,  1883. 
David  Wilcox,  1894  (vice  president.  May  S. 
1906). 

R.  Suydam  Grant,  1901. 
Charles  A.  Peabody,  1902. 
William  S.   Opdyke,   1903. 

Abel  L  Culver,  1903. 

Charles  A.  Walker,  1892. 

Robert    Olyphant,    1887     (president    siiioe 

1889). 
William  L.  M.  Phelps,  1873  (secretary  since 

1870). 

Robert  C.  Pruyn,  1890. 
James  H.  Manning,  1890. 


necticut  and  Rhode  Island.  The  bill  was 
brought  to  obtain  an  accounting  for  vari- 
ous sums  of  money  which  it  was  alleged 
became  due  at  intervals  during  a  series  of 
years  from  the  Delaware  (Company  to  the 
Susquehanna  Company  as  rental  or  in  the 
nature  of  rental  under  a  lease  made  in  1870. 
For  the  convenience  of  all,  a  copy  of  the 
pleadings  is  hereto  annexed,  marked  Exhibit 
*A,'  which  may  be  referred  to  for  a  more 
detailed  statement  of  the  cause  of  action. 
The  bill  does  not  'set  forth  with  particular- 
ity the  efforts  of  the  plaintiffs  to  secure 
such  action  as  they  desire  on  the  part  of  the 
managing  directors  or  trustees.'  Nor  did 
the  proofs  show  any  such  efforts.  Nor  does 
the  bill  set  forth  any  efforts  to  secure  'such 
action  on  the  part  of  the  shareholders.'  Nor 
did  the  proofs  show  any  such  efforts.  Nor  ^ 
did  the  bill  set  forth,  or  the  proof  show,  ^ 
*  the*  causes  of  their  failure  to  obtain  such  • 
action'  otherwise  than  is  hereinafter  dis- 
closed. 

"The  complaint  was  filed  on  June  12, 
1906.  The  Susquehanna  (Company  was  or- 
ganized under  the  act  of  April  2,  1850, 
which  provides  that  there  shall  be  a  board 
of  thirteen  directors  ...  to  manage  its 
affairs,'  and  for  many  years  before  this  suit 
was  brought  a  majority  of  the  board  of  di- 
rectors of  the  Susquehanna  Company  con- 
sisted of  persons  who  were  officers,  directors, 
or  employees  of  the  Delaware  Company. 
At  the  time  this  suit  was  instituted*  the 
directors  and  officers  of  the  Susquehanna 
Company  the  dates  of  their  election  as  such, 
and  their  relations  to  the  Delaware  Com- 
pany, with  dates  of  election,  were  as  shown 
on  the  following  statement: 

Position   in   Delaware    &   Hudson   Com- 
pany  and  dates. 

Director  sinoe  1872. 

President  from  1884  to  1903. 

Chairman  of  the  board  since  1903* 

Director  since  1901. 

General  coimsel,  1894  to  1908. 

Director  sinoe  1899. 

President  since  1903. 

Director  since  1886. 

Director  since  1902. 

General  counsel  since  1903. 

Director  since  1905. 

A  vice  president  since  1903. 

Treasurer,  1892. 

Son  of  Robert  M.  Olyphant. 

Secretary  of  the  Albany  &  SusqnehannA 
Company,  elected  by  the  board  of  di- 
rectors. 

Nominees  of  the  Delaware  Company,  as 
stated  in  the  Delaware  Company's  an- 
swer. 
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^  ^'H)!  these,  Robert  M.  Olyphant,  R.  Sny- 
dam  Grant,  Charles  A.  Peabody,  William  S. 
Opdyke,  Abel  I.  Culver,  and  Robert  C. 
Pruyn,  at  the  time  this  suit  was  begun,  did 
not  own  or  hold,  in  their  own  right,  any 
shares  of  stock  in  the  Susquehanna  Com- 
pany, but  shares  of  stock  of  that  company 
owned  by  the  Delaware  Company  were 
transferred  to  each  of  them  on  the  books 
of  the  Susquehanna  Company  by  the 
Delaware  Company  for  the  purpose  of 
qualifying  them  as  such  directors.  Charles 
A.  Walker  owned  five  shares  of  Sus- 
quehanna stock  from  1001  to  1006;  it 
does  not  appear  that  he  owned  any  stock  in 
the  Susquehanna  Company  during  the  year 
1906. 

"So  far  as  appears  from  anything  shown 
in  this  record,  none  of  the  directors  or 
officers  of  the  Delaware  Company  ever,  be- 
fore or  after  the  bringing  of  this  suit,  treated 
the  claim  therein  set  forth  otherwise  than 
as  one  of  doubtful  validity,  the  payment  of 
which  was  to  be  resisted. 

"On  June  12,  1906,  and  for  thirty  years 
prior  thereto,  the  capital  stock  of  the  Sus- 
quehanna Company  had  been  fixed  at  and 
limited  to  85,000  shares.  Of  this  capital 
stock  on  June  12,  1906,  the  Delaware  Com- 
pany owned  4,500  shares  and  its  directors 
or  officers  owned  or  controlled  4,340  shares; 
the  complainants  owned  1,312  shares,  and  a 
so-called  'protective  committee'  who,  from 
and  tkfter  December,  1905,  had  been  oppos- 
ing the  administration  of  the  Delaware 
Company  upon  the  questions  involved  in  this 
bill,  controlled  6,688  shares.  The  entire 
35,000  shares  were  held  by  546  different 
persons,  of  whom  423  owned  50  shares  or 
less,  and  of  whom  383  resided  in  the  state  of 
New  York. 

"An  annual  meeting  of  the  Susquehanna 
Company  was  held  subsequent  to  the  be- 
ginning of  this  suit,  on  October  16,  1906. 
At  that  meeting  the  nominees  of  the  pro- 
tective committee  were  elected,  receiving 
15,501  ballots,  the  nominees  of  the  former 
management  receiving  15,441  ballots.  About 
two  weeks  before  such  annual  meeting  the 
Susquehanna  Company,  being  then  con- 
^  trolled  by  the  directorate  above  named,  filed 
^  a  demurrer  to  the  bill,  which  is  hereto  an- 
••  nexed  as  Exhibit  'B.'  Copies  of*  such  de- 
murrer were  sent  by  stockholders  opposed 
to  the  existing  control  to  all  stockholders, 
and  thereafter  and  before  the  meeting 
proxies  for  several  thousand  shares  were  re- 
ceived by  the  persons  who  voted  for  the 
nominees  then  elected. 

Questions  certified. 

"Upon  the  facts  above  set  forth,  the  ques- 
tions of  law  eonceming  which  this  court  de- 


sires the  instruction  of  the  Supreme  Oourt 
are: 

"first.  'Does  the  fact  that,  before  institu- 
tion of  this  suit,  complainants  made  no  de- 
mand for  relief  upon  the  board  of  directors 
of  the  Susquehanna  Company,  prevent  them 
from  maintaining  this  ballf 

"Second.  Does  the  fact  that,  before  insti- 
tution of  this  suit,  complainants  made  no 
effort  to  obtain  relief  at  a  stockholders' 
meeting,  prevent  them  from  maintaining 
this  bill  f 

The  questions  in  connection  with  the  94th 
equity  rule  present  the  issue  in  the  ease. 
The  rule  is  as  follows: 

"94.  Every  bill  brought  by  one  or  more 
stockholders  in  a  corporation  against  the 
corporation  and  other  parties,  formed  upon 
rights  which  may  properly  be  asserted  by 
the  corporation,  must  be  verified  by  oath» 
and  must  contain  an  allegation  that  the 
plaintiff  was  a  shareholder  at  the  time  of 
the  transaction  of  which  he  complains,  or 
that  his  share  had  devolved  on  him  since  by 
operation  of  law,  and  that  the  suit  is  not  a 
collusive  one  to  confer  on  a  court  of  the 
United  States  jurisdiction  of  a  case  of  which 
it  would  not  otherwise  have  cognizance. 
It  must  also  set  forth  toith  particulartty  the 
efforts  of  the  plaintiff  to  secure  such  acUom 
OS  he  desires  on  the  part  of  the  managing 
directors  or  trustees,  and,  if  neceseary,  of 
the  shareholders,  and  the  cauees  of  his  fail' 
ure  to  obtain  such  action," 

Do  the  facts  show  a  compliance  with  the 
rule,  or  rather  that  part  of  it  which  we  have 
expressed  in  italics?  The  other  parts  of  it 
are  not  involved. 

It  is  the  contention  of  appellant  that  the  « 
averments  in  the  bill,  as  exhibited  in  the) 
certificate,  do  not  satisfy  either  the* Ian-* 
guage  of  the  rule  or  its  substance.  The 
argument  is  that  (1)  a  shareholder,  as  a 
condition  of  his  suit,  must  show  that  he  has 
exhausted  all  the  means  within  his  reach  to 
obtain  within  the  corporation  itself  the  re- 
dress of  his  grievances;  that  his  efforts 
must  be  earnest,  not  simulated,  and  this 
must  be  made  apparent  to  the  court;  (2) 
his  failure  to  apply  to  the  managing  body 
of  the  corporation  will  not,  in  the  absence  of 
fraud,  be  excused  by  the  fact  that  such 
managing  body  are  also  officers,  directors, 
or  employees  of  the  corporation  against 
which  the  suit  is  brought;  (3)  if  the  facta 
of  this  case  excused  from  a  preliminary  de- 
mand upon  the  directors,  the  complainants 
were  required  to  show  "that  they  could  not 
have  secured  appropriate  action  by  an  ap- 
peal to  the  stockholders  of  the  Susquehanna 
Company."  The  appellees  counter  these 
contentions  by  asserting  that  (1)  the  case 
is  not  within  the  requirements  of  rule  94. 
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''The  bill  shows,  under  oath/'  it  is  said, 
"that  the  directors  were  hostile,  and  that 
demands  upon  them  would  be  'idle  and 
nugatory/  .  .  ."  (2)  Complainants  (ap- 
pellees here)  were  not  required  to  appeal  to 
the  stockholders  of  the  Susquehanna  Com- 
pany because  (a)  the  stockholders,  under 
the  charter  of  the  company,  could  not  grant 
relief;  (b)  even  if  such  power  existed,  the 
stockholders  "could  not  oust  directors  from 
oiiice  before  expiration  of  their  terms."  And 
it  is  further  contended  that,  at  the  time  the 
suit  was  instituted,  "the  Delaware  Company 
controlled  the  stock  vote  of  the  Susque- 
hanna Company.'' 

These  opposing  contentions  present  a  not 
unusual  case  where  the  rule  or  principle  of 
law  is  clear  enough,  but  its  application  to  a 
particular  case  is  not  so  clear,  and  there  is 
a  contest  of  plausible  constructions  between 
which  it  is  not  always  easy  to  decide.  The 
purpose  of  rule  No.  94  hardly  needs  explana- 
tion. It  is  intended  to  secure  the  Federal 
courts  from  imposition  upon  their  jurisdic- 
tion, and  recognizes  the  right  of  the  corpo- 
rate directory  to  corporate  control;  in  other 
words,  to  make  the  corporation  paramount, 
^  even  when  its  rights  are  to  be  protected  or 
J  sought  through  litigation.  Cases  in  this 
•  court  have*  indicated  such  right.  But  the 
directory  may  be  derelict  and  the  interests 
of  stockholders  put  in  peril,  and  a  case  hence 
arises  in  which  the  right  of  protecting  the 
corporation  accrues  to  them.  Rule  94  ex- 
presses primarily  the  conditions  which  must 
precede  the  exercise  of  such  right,  but 
emergencies  may  arise  in  which  the  an- 
tagonism between  the  directory  and  the 
corporate  interest  may  be  unmistakable, 
and  the  requirements  of  the  rule  may  be 
dispensed  with;  or,  it  is  more  accurate  to 
say,  do  not  apply.  There  are  cases  which 
illustrate  these  contingencies.  As  a  typical 
case  of  the  first  kind,  that  is,  which  enforces 
the  doctrine  that  the  rights  of  the  corpora- 
tion must  be  asserted  through  the  corpora- 
tion. Hawes  v.  Oakland  (Hawcs  v.  Contra 
Costa  Water  Co.)  104  U.  S.  460,  26  L.  ed. 
827,  is  cited.  In  that  case  Dodge  v.  Woolsey, 
18  How.  331,  16  L.  ed.  401,  was  declared  to 
be  the  leading  case  on  the  subject  in  this 
country,  and,  examining  the  latter  case,  it 
was  said  that  it  did  not  establish,  nor  was 
it  intended  to  establish,  a  doctrine  different 
in  any  material  respect  from  that  found  in 
the  other  American  cases  and  the  English 
cases.  And  the  doctrine  was  said  to  be  that, 
to  enable  a  stockholder  in  a  corporation  to 
sustain  in  a  court  of  equity  a  suit  foimded 
on  a  right  of  action  existing  in  the  corpora- 
tion itself,  and  in  which  the  corporation 
itself  is  the  appropriate  plaintiff,  there  must 
exist  as  a  foundation  for  the  suit  some 
•iition  or  threatened  action  of  the  managing 


board  of  directors  which  is  beyond  their  au- 
thority; a  fraudulent  transaction,  completed 
or  contemplated,  which  will  result  in  serious 
injury  to  the  corporation  or  stockholders; 
where  the  board  of  directors,  or  a  majority 
of  them,  are  acting  for  their  own  interest 
in  a  manner  destructive  of  the  corporation 
itself  or  of  the  rights  of  other  stockholders; 
or  where  a  nmjority  of  the  stockholders 
themselves  are  oppressively  and  illegally 
pursuing  a  course  inimical  to  the  corpo- 
ration or  to  the  rights  of  the  other  stock- 
holders. The  court  expressed  the  possibility 
that  other  cases  might  arise,  but  said  "the 
foregoing  may  be  regarded  as  an  outline  of 
the  principles  which  govern  this  class  of 
cases." 

Determined  by  the  principles  enumerated, 
the  court  affirmed  a  decree  sustaining  a  de- 
murrer  to  a  bill  by  a  stockholder  of  the  9 
*Contra  Costa  Waterworks  Company,  filed  in  T 
behalf  of  himself  and  other  stockholders 
against  the  company,  its  directors  and  the 
city  of  Oakland,  to  enjoin  the  city  from 
taking,  and  the  directors  from  permitting 
it  to  take,  water  from  the  works  of  the  com- 
pany without  compensation.  The  bill  al- 
leged a  request  of  the  directors  to  take  pro- 
ceedings, and  that  they  declined  to  do  so* 
The  bill  also  alleged  injury  to  the  corpora- 
tion, diminution  of  dividends  of  the  com- 
plainant and  other  stockholders,  and  a  de- 
crease of  the  value  of  their  stock.  Appel- 
lant adduces,  as  repeating  and  illustrating- 
the  doctrine  of  Hawes  v.  Oakland,  the  fol- 
lowing cases:  Dimpfell  v.  Ohio  k  M.  R.  Co. 
110  U.  S.  209,  28  L.  ed.  121,  3  Sup.  Ct.  Rep. 
573;  Quincy  v.  Steel,  120  U.  S.  241,  30  L.  ed. 
624,  7  Sup.  Ct.  Rep.  520;  Taylor  v.  Holmes,. 
127  U.  S.  489,  32  L.  ed.  179,  8  Sup.  Ct.  Rep. 
1192;  Corbus  v.  Alaska  Tread  well  Gold  Min.. 
Co.  187  U.  8.  466,  47  L.  ed.  266,  23  Sup.  Ct 
Rep.  157.  The  latter  case  is  quoted  by  ap- 
pellant as  putting  unmistakable  emphasis* 
on  rule  94,  and  that  the  facts  of  the  case 
at  bar  do  not  satisfy  its  requirements.  The 
object  of  the  suit  was  to  enjoin  the  board 
of  directors  of  the  corporation  from  paying* 
a  license  tax  levied  upon  the  corporation 
under  the  provisions  of  an  act  of  Congress. 
Corbus,  the  complainant  in  the  suit,  was  a. 
stockholder  of  the  corporation,  and  alleged, 
as  the  reason  of  the  suit  by  him,  that  he 
was  unable  to  request  the  directors  of  the- 
company  to  refuse  to  pay  the  tax  or  apply 
for  the  license  required  by  reason  of  their 
great  distance  from  him;  but  that  he  had 
made  such  request  of  the  officers  of  the  com- 
pany residing  in  Alaska,  and  that  they  had 
refused  to  comply  with  the  request.  Gtf  thla- 
allegation  the  court  said  that  it  showed  no- 
compliance  with  rule  94,  and  that  com- 
plainant simply  relied  on  the  distance  oi  th» 
directors  from  where  he  resided  as  an  < 
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for  not  applying  to  them.  "We  are  of  opin- 
ion," it  was  said,  "that  the  excuse  is  not 
sufficient.  He  should,  at  least,  have  shown 
some  effort.  If  he  had  made  an  effort  and 
obtained  no  satisfactory  result,  either  by 
reason  of  the  distance  of  the  directors  or 
by  their  dilatoriness  or  unwillingness  to  act, 
a  different  case  would  have  been  presented; 
but  to  do  nothing  is  not  sufficient." 
^  A  case  sustaining  the  second  proposition 
•  which  we  havennentioned,  to  wit,  where  the 
circumstances  take  the  cases  out  of  the  rule, 
is  Doctor  V.  Harrington,  196  U.  S.  579,  49 
L.  ed.  606,  25  Sup.  Ct.  Rep.  355.  The  suit 
was  brought  by  Doctor  and  others  as  stock- 
holders of  a  corporation  called  the  Sal 
Sayles  Company  to  set  aside  a  judgment 
obtained  by  the  Harringtons  against  that 
company.  The  bill  alleged  that  the  suit  was 
not  oollusive;  that  complainants  were  un 
able  to  obtain  redress  from  the  company  or 
"at  the  hands"  of  iU  stockholders.  It 
further  alleged  that  the  board  of  directors 
of  the  corporation  was  "under  the  absolute 
control  and  domination  of  the  defendant, 
John  J.  Harrington,  and  that  said  Harring- 
ton, by  reason  of  having  the  possession  of  a 
majority  of  the  capital  stock  of  said  corpo' 
ration,"  likewise  controlled  "the  action  of 
the  stockholders."  It  was  further  alleged 
that  he  refused  to  give  any  information 
with  regard  thereto,  and  declined  to  redress 
the  wrongs  of  which  complaint  was  made, 
or  give  complainants  any  opportunity  to 
lay  before  the  board  of  directors  or  the 
stockholders  of  the  company  the  facts  set 
forth. 

It  will  be  observed,  therefore,  that  there 
was  no  compliance  with  the  requirements 
of  rule  94,  as  expressed  in  its  letter.  The 
efforts  that  were  made  to  secure  the  action 
of  the  managing  directors  or  trustees  were 
not  "set  forth  with  particularity."  Nothing 
was  alleged  but  the  domination  of  John  J. 
Harrington  and  his  control  of  the  directors. 
What  he  did,  in  what  way  he  exerted  con- 
trol, was  not  alleged.  In  other  words,  the 
bill  seemed  to  show  a  case,  not  of  com- 
pliance with  the  requirements  of  rule  94, 
but  circumstances  which  excused  from  such 
compliance. 

Coming  to  consider  the  effect  of  those 
allegations,  we  said  that  rule  94  contem- 
plates that  there  may  be,  and  provides  for, 
a  suit  by  the  stockholder  in  a  corporation, 
founded  on  rights  which  may  be  properly 
asserted  by  the  corporation.  And  we  further 
said  that  "the  ultimate  interest  of  the 
corporation  made  defendant  may  be  the 
same  as  that  of  the  stockholder  made  plain- 
tiff, but  the  corporation  may  be  under  a 
control  antagonistic  to  him,  and  made  to 
act  in  any  way  detrimental  to  his  interest. 
In  other  words,  his  interests  and  the  inter- 


ests of  the^corporation  may  be  subservient* 
to  some  illegal  purpose."  And  we  decided 
that  these  principles  were  satisfied  by  the 
allegations  of  the  bill,  and  that  such  an- 
tagonism existed  between  the  complainants 
in  the  suit  and  the  directors  of  the  corpora- 
tion that  they  would  "suffer  irremediable 
loss  if  not  permitted  to  sue."  In  other 
words,  the  complainants  were  in  such  a 
situation  by  reason  of  the  power  which 
Harrington  possessed  over  those  who 
managed  the  corporation — directors  and 
stockholders — ^that  appeals  to  them  for 
action  would  have  been  futile.  Prior  cases 
were  considered,  including  Dodge  v.  Woolsey 
and  Hawes  v.  Oakland,  and  the  conclusion 
reached  was  pronounced  to  be  in  accordance 
with  their  doctrine. 

Do  the  facts  in  the  case  at  bar  present  the 
same  situation  that  was  passed  on  in  Doctor 
V.  Harrington  f  The  certificate  shows  the 
following  facts:  The  complaint  was  filed 
June  12,  1906.  The  suit  was  brought  to  ob- 
tain an  accounting  for  various  sums  of 
money,  which  it  was  alleged  became  due  at 
intervals  during  a  series  of  years  from  the 
Delaware  Company  to  the  Susquehanna 
Company  as  rental,  or  in  the  nature  of 
rental,  under  a  lease  made  in  1870.  The 
Susquehanna  Company  was  organized  in 
1850,  and,  under  the  law,  its  board  of 
directors  consisted  of  thirteen  members,  a 
majority  of  whom  for  many  years  before 
this  suit  was  brought  were  also  "officers, 
directors,  or  employees  of  the  Delaware 
Company."  Indeed,  they  served  as  its  presi- 
dent, vice  president,  treasurer,  secretary,  di« 
rectors,  and  general  counsel,— officers  of 
dominating  infiuence,  it  must  be  said.  It  ap- 
pears that  certain  of  the  persons  occupying 
those  offices  did  not,  at  the  time  the  suit  waa 
brought,  own  or  hold,  in  their  own  right, 
any  shares  of  stock  in  the  Susquehanna 
Company,  but  shares  of  stock  in  that  com- 
pany owned  by  the  Delaware  Company  were 
transferred  to  each  of  them  on  the  books  of 
the  former  company  by  the  latter  company 
for  the  purpose  of  qualifying  them  as 
directors.  The  number  of  shares  of  the 
capital  stock  of  the  Susquehanna  Company, 
and  how  held  or  owned,  and  the  attitude  of 
the  owners  thereof  to  the  Delaware  Com- 
pany, appear  in  the  certificate  and  need  not  ^ 
be  repeated  » 

*  The  certificate  recites  the  following:  '^o  • 
far  as  appears  from  anything  shown  in  the 
record,  none  of  the  directors  or  officers  of 
the  Delaware  Company  ever,  before  or  after 
the  bringing  of  this  suit,  treated  the  claim 
therein  set  forth  otherwise  than  as  one  of 
doubtful  validity,  the  payment  of  which  was 
to  be  resisted." 

The  situation  was  unique.    The  company 
whose  interest  it  was  to  assert  the  right  to 
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payment  and  to  demand  It  was  under  the 
control  or  could  be  influenced  by  the  com- 
pany wliose  interest  it  was  to  deny  in- 
debtedness and  resist  payment.  And  though 
there  are  allegations  in  the  bill  of  contrary 
import,  the  good  faith  of  the  directors  need 
not  be  questioned.  They  might,  notwith- 
standing, be  firm  in  their  views, — ^firm  to 
resist  appeals  against  them.  Their  views 
seemed  to  persist  through  many  years.  At 
any  rate,  a  situation  was  presented  fully  as 
formidable  to  the  interest  of  stockholders  in 
the  Susquehanna  Company  as  that  present- 
ed in  the  Harrington  Case.  And  it  may  be 
well  doubted  whether  the  directors  of  the 
Susquehanna  Company,  so  being  directors  of 
the  Delaware  Company,  and  who,  either 
from  an  apathy  that  endured  through  many 
years,  could  discern  no  right  in  that  com- 
pany to  assert,  or,  through  conviction  of  the 
absence  of  right,  were  the  best  agents  to 
begin  or  conduct  a  litigation  of  such  right. 
It  was  certainly  natural  enough  that  a 
stockholder  should  seek  more  earnest  repre- 
sentatives, and  consider  that  the  directors 
''occupied,"  to  use  the  language  of  Dodge  v. 
Woolsey,  ''antagonistic  grounds  in  respect  to 
the  controversy"  as  to  him.  The  attitude  of 
the  directors  need  not  be  sinister.  It  may 
be  sincere.  It  was  so  in  Chicago  v.  Mills, 
204  U.  S.  321,  61  L.  ed.  604,  27  Sup.  a.  Rep. 
286,  and  Ex  parte  Young,  209  U.  S.  123,  62 
L.  ed.  714,  13  L.ILA..(N.S.)  932,  28  Sup.  a, 
Rep.  441,  and  other  cases.  In  this  case  it 
was  certainly  determined.  It  continued 
until  after  this  suit  was  brought.  Both  the 
Delaware  Company  and  the  Susquehanna 
Company,  then  under  "the  administration 
of  the  Delaware  Company,"  to  quote  from 
the  circuit  court  of  appeals,  demurred  to  the 
bUL 
01  But  it  is  contended  that  efforts  should 
2J  have  been  made  and  alleged  to  move  the 
•  corporation  to  action  through  a*  stockhold- 
ers' meeting.  In  this  contention  there  is 
again  similarity  to  the  Harrington  Case.  It 
was  there  alleged  that  Harrington  con- 
trolled the  action  of  the  stockholders  "by 
reason  of  having  possession  of  a  majority" 
of  the  capital  stock  of  the  corporation.  The 
control  in  the  case  at  bar,  therefore,  may 
not  have  been  as  direct  as  in  Doctor  ▼• 
29  &  0.-^6. 


Harrington,  but  it  was  practically  efficient 
The  stock  of  the  Susquehanna  Company 
consisted  of  86,000  shares,  of  which  the 
Delaware  Company  and  its  directors  and  of- 
ficers held  8,840.  The  complainants  and  a 
so-called  protective  committee,  a  committee 
which,  the  certificate  states,  "from  and  after 
December,  1906,  had  been  opposing  the  ad- 
ministration of  the  Delaware  Company  upon 
the  questions  involved  in  this  bill,"  con- 
trolled 8,000  shares.  The  certificate  also 
states  that  the  "entire  36,000  shares  were 
held  by  646  different  persons,  of  whom  423 
owned  60  shares  or  less,  and  of  whom  383 
resided  in  New  York."  The  proposition  then 
is,  that  notwithstanding  the  power  of  8,840 
shares,  held  by  the  managers  of  both  corpo- 
rations, against  8,000  held  by  complainants 
and  the  protective  committee,  complainants 
were  required  by  rule  94  to  engage  and 
organize  all  other  stockholders,  or  enough 
of  them  to  direct  or  change  the  corporate 
management;  in  other  words,  struggle  for 
the  control  of  the  corporation  with  an  ad- 
verse board  of  directors.  And  such  struggle, 
appellant  contends,  "could  not  be  regarded 
as  presumptively  futile,"  as  there  would  be 
an  appeal  to  "the  self-interest  of  the  re- 
maining stockholders;"  and,  it  is  pointed 
out,  that  the  certificate  recites  that  control 
through  the  stockholders  was  subsequently 
obtained.  But  it  was  obtained  after  the 
suit  was  begun  and  the  antagonism  of  the 
directors  was  more  dearly  exhibited.  The 
circumstances  of  this  case  preclude,  there- 
fore, an  acceptance  of  appellant's  proposi- 
tion. Rule  94  is  intended  to  have  practical 
operation,  and  to  have  that  it  must,  as  to 
its  requirements,  be  given  such  play  as  to 
fit  the  conditions  of  different  cases.  There- 
fore, considering  that  this  case,  by  reason 
of  its  facts,  falls  within  the  principle  of 
Doctor  V.  Harrington,  we  do  not  review  the  ^^ 
cases  cited  by  appellees,  wherein,  it  is  con-  JJ 
tended,  suits  were* justified  by  demand  on  • 
the  directors  alone,  nor  consider  whether 
stockholders  have  the  power  to  compel 
directors  to  institute  suits  to  which  the 
directors  are  opposed. 

We  answer  both  questions  certified  in  the 
negative. 
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CHESAPEAKE  k  OHIO  RAILWAY  COM- 
PANY and  MaysyiUe  k  Big  Sandy  Rail- 
road Company,  Plffs.  in  Err., 

V. 

J.  W.  MoDONALD,  Administrator  of  Nancy 
J.  Wilson,  Deceased. 

CouBTa  (§  896*)— Bbbob  to  State  Coubt— 

Fbdebal  Question. 

The  refusal  by  an  inferior  state  court  of 
•a  application  to  remove  a  cause  to  a  Fed- 
eral circuit  court  presents  no  Federal  ques- 
tion which  will  sustain  a  writ  of  error  un- 
der U.  S.  Rev.  Stat.  §  709,  U.  S.  Comp.  Stat. 
1901,  p.  675,  from  the  Supreme  Court  of  the 
United  States,  to  review  a  judgment  of  the 
hiehest  state  court,  affirming  the  iudgroent 
below,  where  there  is  nothing  in  the  record 
to  indicate  that  the  question  of  the  right  of 
removal  was  brought  to  the  attention  of  the 
highest  state  court,  and  that  court  could 
not  have  considered  the  question  even  if 
presented,  because,  at  the  time  the  appeal 
from  the  final  judgment  was  taken,  it  was 
too  late  to  review  the  order  refusing  the  re- 
movaL 

[Bd.  Note.— For  other  caaes,  see  Courts,  Cent 
Dig.  fi  lOSO;   Deo.  Dig.  fi  m,*} 

[No.  158.] 

Aigued  Aprfl  19,  1909.     Decided  May  17, 
1909. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Kentucky  to  review  a  judg- 
ment which,  on  a  second  appeal,  affirmed  a 
judgment  of  the  Lewis  Circuit  Court,  in 
that  state,  in  favor  of  plaintiff  in  an  ac- 
tion to  recover  damages  for  an  alleged 
wrongful  death.  Dismissed  for  want  of 
jurisdiction. 

See  same  case  below  on  first  appeal,  27 
Ky.  L.  Rep.  778,  86  S.  W.  690;  on  second 
appeal,  31  Ky.  L.  Rep.  500,  102  S.  W.  810. 

The  facts  are  stated  in  the  opinion. 

Messrs.  E.  L.  Worthington,  W.  H. 
Wadsworth,  W.  D.  Cochran,  and  LeWright 
Browning  for  plaintiffs  in  error. 

Messrs.  Allan  D.  Cole,  T.  R.  Phister, 
R.  D.  Wilson,  and  W.  T.  Cole  for  defendant 
in  error. 

Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 
g^     The  defendant  in  error,  J.  W.  McDonald, 
a  as  administrator  of  Nancy  J.  Wilson,  de- 
•  ceased,  on  March  23,  1900,  brought^suit  in 
the  Lewis  circuit  court  of  Kentucky  against 
the  Chesapeake  k  Ohio  Railway  Company 
and  the  Maysville  k  Big  Sandy  Railroad 
Company,  and  certain  employees  of  the  for- 
mer, to  recover  damages    for    the    alleged 
wrongful  death  of  Nancy  J.  Wilson.     On 
May  29,  1900,  the  Chesapeake  k  Ohio  Rail- 
way Company,  a  corporation  of  Virginia, 
filled  a  petition  for  removal  of  the  case  to 


the  United  States  eireuit  conrt  for  the  east- 
ern district  of  Kentucky,  and  an  order  of 
removal  was  made  accordingly.  On  Septem- 
ber 3,  1902,  the  case  having  been  remanded 
by  the  United  States  circuit  court,  it  was 
redocketed  in  the  state  court.  On  January 
19,  1903,  the  plaintiff  discontinued  the  ac- 
tion as  against  the  five  individual  defend- 
ants. On  January  21,  1903,  the  Chesapeake 
k  Ohio  Railway  Company  filed  another  pe- 
tition to  remove  the  case  to  the  United 
States  circuit  court  on  the  ground  of  sep- 
arable controversy.  This  motion  for  re- 
moval was  overruled  by  the  Lewis  circuit 
court,  and,  thereafter,  on  May  19,  1904, 
the  case  went  to  trial  in  the  Lewis  circuit 
court,  and  that  court  directed  a  verdict  for 
the  railroad  companies.  Upon  appeal  to  the 
court  of  appeals  of  Kentucky,  that  judg- 
ment was  reversed.  27  Ky.  L.  Rep.  778,  86 
S.  W.  690. 

A  second  trial  of  the  case  in  the  Lewis 
circuit  court,  on  September  27,  1906,  result- 
ed in  a  verdict  and  judgment  for  the  de- 
fendant in  error.  From  that  judgment  an 
appeal  was  taken  to  the  Kentucky  court 
of  appeals,  and  it  was  there  affirmed.  31 
Ky.  L.  Rep.  500,  102  S.  W.  810. 

The  Federal  question  attempted  to  be 
presented  grows  out  of  the  alleged  error  in 
refusing,  upon  the  second  application,  to  re- 
move the  cause  from  the  Lewis  circuit 
court  to  the  United  States  circuit  court  for 
the  eastern  district  of  Kentucky. 

The  right  to  review  a  judgment  of  a  state 
court  by  error  proceedings  in  this  court  is 
regulated  by  §  709  of  the  Revised  Statutes 
of  the  United  States  (U.  S.  Comp.  Stat 
1001,  p.  575).  To  lay  the  foundation  for 
such  right  of  review  it  is  necessary  to  bring 
the  Federal  question  in  some  proper  manner 
to  the  consideration  of  the  state  court  whose 
judgment  it  is  sought  to  review;  if  this  is^ 
not  done,  the  Federal  question  cannot  be  0 
originated  by  assignments  of  error* in  this* 
court.  The  Federal  right  asserted  in  this  case 
comes  within  the  third  class  named  in  §  709 
of  the  Revised  Statutes,  wherein  a  right, 
title,  privilege,  or  immunity  is  claimed  un- 
der the  United  States,  and  the  decision  is 
against  such  right,  title,  privilege,  or  im- 
munity. In  this  class  of  cases  the  statute 
requires  that  such  right  or  privilege  must  be 
specifically  set  up  and  claimed  in  the  state 
court;  and  in  any  of  the  classes  of  cases 
mentioned  in  §  709  it  is  essential  that  the 
record  disclose  that  the  Federal  question  in- 
volved was  decided,  or  that  the  judgment 
necessarily  involved  the  Federal  right,  and 
decided  it  adversely  to  the  claim  of  the 
plaintiff  in  error.  Columbia  Water  Power 
Co.  V.  Colum^  a  Electric  Street  R.  Light 
k  P.  Co.  172  U.  S.  475,  43  L.  ed.  621,  10 
Sup.  Ct.  Rep.  247;    Fowler  v.  Lamson,   164 


•For  other  oases  see  same  toplo  k  §  numbsb  in  Deo.  k  Am.  Digs.  1M7  to  date^  it  Rep'r  Indexes 
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U.  6.  262,  41  L.  ed.  424»  17  Sup.  Ct.  Rep. 
112;  Clarke  ▼.  McDade,  165  U.  S.  168,  172, 
41  L.  ed.  673,  674,  17  Sup.  Ct.  Rep.  284; 
Capital  City  Dairy  Co.  v.  Ohio,  183  U.  S. 
238,  248,  46  L.  ed.  171,  176,  22  Sup.  Ct. 
Rep.  120,  124.  In  the  latter  case  this  court 
said: 

"It  is  settled  that  this  court,  on  error  to 
a  state  court,  cannot  consider  an  alleged 
Federal  question  when  it  appears  that  the 
Federal  right  thus  relied  upon  had  not 
been,  by  adequate  specification,  called  to  the 
attention  of  the  state  court,  and  had  not 
been  by  it  considered,  not  being  necessarily 
involved  in  the  determination  of  the  cause. 
Green  Bay  &  M.  Canal  Co.  v.  Patten  Paper 
Co.  172  U.  S.  68,  67,  43  L.  ed.  364,  368, 
10  Sup.  Ct.  Rep.  97;  F.  G.  Oxley  Stave  Co. 
▼.  Butler  County,  166  U.  S.  648,  664,  665,  41 
L.  ed.  1149,  1151,  1152,  17  Sup.  Ct.  Rep. 
700,  and  cases  cited." 

In  the  opinion  of  the  Kentucky  court  of 
appeals  in  this  case  the  question  of  the  cor- 
rectness of  the  order  of  removal  is  not  con- 
sidered, nor  is  there  anything  in  the  record 
to  indicate  that  the  alleged  error  in  refus- 
ing to  remove  the  case  on  the  second  appli- 
eation  was  brought  to  the  attention  of  the 
Kentucky  court  of  appeals.  In  this  court 
the  assignments  of  error  concern  the  alleged 
error  in  refusing  to  remove  the  case  upon 
the  second  application,  and  avers  that  the 
Kentucky  court  of  appeals  erred  in  holding, 
in  substance  and  effect,  that  the  plaintiff  in 
error  had  no  such  right  of  removal.  But, 
as  we  have  said,  the  assignments  of  error  in 
this  court  cannot  enlarge  the  right  of  re- 
^  view.  Moreover,  it  is  apparent  that,  if  the 
A  question  of  the  right  of  removal  was 
•  brought  before  the* Kentucky  oourt  of  ap- 
peals upon  the  judgment  to  which  this 
writ  of  error  is  prosecuted,  it  would  not 
have  considered  the  question.  The  refusal 
to  remove  upon  the  second  application  was 
in  January,  1003.  The  judgment  which  was 
taken  to  the  court  of  appeals  for  review  in 
the  present  case  was  rendered  on  September 
27,  1906. 

The  Kentucky  Civil  Code  of  Practice  pro- 
vides that  an  appeal  from  judgments  and 
final  orders,  which  includes  such  orders  as 
the  one  now  imder  consideration  (Hall  v. 
Ricketts,  9  Bush,  366,  370),  shall  not  be 
granted  except  within  two  years  after  the 
right  of  appeal  first  accrued.  No  appeal 
was  taken  from  the  order  refusing  to  re- 
move within  two  years.  At  the  time  when 
the  appeal  in  the  present  case  was  made  to 
the  Kentucky  oourt  of  appeals  it  was  too 
late  to  review  the  order  refusing  to  remove. 
In  the  case  of  Maysville  &  B.  S.  R.  Co.  v. 
Willis,  31  Ky.  L.  Rep.  1249,  1252,  104  S.  W. 
1016,  1018,  the  court  of  appeals  of  Ken- 
tucky, dealing  with  the  question,  said: 


"It  is  further  insisted  that  it  was  error 
not  to  grant  the  request  of  appellant  to  re- 
move the  action  to  the  Federal  oourt  This 
motion  was  based  upon  the  ground  that  the 
original  petition  did  not  state  a  good  cause 
of  action  against  either  the  Chesapeake  & 
Ohio  Railway  Company,  which  is  a  foreign 
corporation,  or  the  resident  defendant,  the 
Maysville  k  Big  Sandy  Railroad  Company. 
.  .  .  The  action  of  the  lower  court,  re- 
fusing to  transfer  the  action,  was  made  and 
entered  in  July,  1903,  and  it  is  now  too  late 
to  raise  any  question  as  to  the  regularity  of 
this  ruling.  In  fact,  this  appeal  is  proe- 
eeuted  alone  from  the  judgment  rendered 
in  October,  1906,  and,  under  no  state  of 
case,  could  this  court  review  an  error  of  the 
character  complained  of,  committed  In 
1903." 

It  is  contended,  however,  that»  if  the  case 
were  a  removable  one,  the  effect  of  filing 
a  petition  and  bond  was  to  devest  the  juris- 
diction of  the  state  court;  and  this  has  been 
said  in  decisions  of  this  court  upon  the  sub- 
ject. This  does  not  mean,  however,  that 
the  right  to  review  the  judgment  of  a  state 
court  only  by  proper  proceedings  under  §  709  S 
of  the  Revised  Statutes^s  in  anywise  altered  • 
or  modified.  When  the  state  court,  upon 
the  second  application,  refused  to  remove  the 
case,  it  was  the  privilege  of  the  railroad 
company  to  take  a  transcript  of  the  record, 
and  make  an  application  to  file  it  in  the 
Federal  circuit  court;  and,  if  that  court 
sustained  its  jurisdiction,  it  might  have 
protected  the  same  by  injunction  against 
further  proceedings  in  the  state  court,  or, 
if  the  latter  court  refused  to  surrender  the 
record,  a  writ  of  certiorari  could  issue  to 
require  its  transfer  to  the  circuit  court  of 
the  United  States  (Chesapeake  &  0.  R  Co. 
V.  McCabe,  decided  April  5,  1909,  213  U.  a 
207,  53  L.  Ed.  — ,  29  Sup.  Ct.  Rep.  430) ; 
or,  remaining  In  the  state  court  after  that 
court  refused  to  remove,  It  might,  after  final 
judgment,  have  brought  the  case  here  for  re- 
view; but  this  does  not  mean  that  it  could 
have  a  review  of  the  judgment  of  the  state 
court  when  it  has  failed  to  invoke  the  judg- 
ment of  that  court  within  the  time  pre- 
scribed by  the  statute  of  the  state  for  the  re- 
view of  such  orders.  Under  the  statute  in 
Kentucky  the  review  of  the  order  refusing 
to  remove  could  only  be  had  within  two 
years.  Within  that  time  the  plaintiffs  in 
error  could  have  taken  the  question  to  the 
Kentucky  oourt  of  appeals,  and,  if  the  rul- 
ing was  against  it,  after  final  judgment, 
could  have  brought  the  case  here  for  review. 
But  it  could  not  remain  in  the  state  court, 
without  any  attempt  to  have  the  order  re- 
fusing the  removal  reviewed  within  the  stat- 
utory period,  and  escape  its  judgment  on  the 
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ground  that  it  was  Toid,  if  agalnet  it»  be- 
cause the  ease  was  a  removable  one. 

In  Harding  t.  lUinois,  196  U.  8.  78,  49 
L.  ed.  394,  25  Sup.  Ct  Rep.  176,  it  was  held 
that  a  Federal  constitutional  objection 
might  be  waived,  so  far  as  having  the  right 
of  review  of  a  judgment  in  a  state  court 
was  concerned,  where  the  record  in  the  case 
disclosed  that  the  question  was  not  made  in 
the  state  court  by  proper  procedure  or  ar- 
gument in  support  of  the  assertion  of  the 
Federal  question,  and  the  state  court  had, 
for  that  reason,  held  the  right  to  review  the 
Federal  question  waived. 

We  are  of  the  opinion  that  this  case  pre- 
sents no  valid  exception  to  the  ruling  of  the 
^  state  court  upon  a  Federal  question  duly  re- 
ft served  by  some  proper  form  of  procedure,  as 
•  is  required  by*§  709  of  the  Revised  Statutes 
of  the  United  States,  in  order  to  be  review- 
able here. 

It  follows  that  the  writ  of  error  must  be 
dismissed. 
Dismissed. 


(214  U.  S.  161) 

MOLLIS  E.  DUPREE  and  William  E.  Du- 
pree.  Petitioner, 

V. 

C.  W.  MANSUR. 

COUBTB  (§  875*)*— Fbdebai.  Coubts— Fol- 
zx>wiNo  Statx  Coubt  Decisions. 
A  Federal  court  of  equity  will  apply,  in 
a  suit  to  quiet  title  as  against  the  purchaser 
of  notes  for  the  purchase  price  of  which  a 
vendor's  lien  has  attached,  the  rule  of  local 
law  that,  when  a  debt  is  barred  by  the 
statute  of  limitations,  an  action  to  foreclose 
a  lien  or  mortgage  given  as  security  for  the 
debt  is  also  barred. 

[Bd.  Note.-rFor  other  casei,  see  Courts, 'Cent 
Dig.  §  983;   Dec.  Dig.  fi  876.*] 


[No.  124.] 

Argued  April  6,  7,  1909. 
1909. 


Decided  May  17, 


ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Fifth  Circuit  to  review  a  decree  which,  re- 
versing a  decree  of  the  Circuit  Court  for 
the  Western  District  of  Texas  enjoining  pro- 
ceedings to  have  certain  land  sold  to  satis- 
fy a  vendor's  lien,  ordered  a  foreclosure  of 
such  lien.    Reversed. 

See  same  case  below,  80  C.  C.  A.  213,  150 
Fed.  329. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  J.  Darlington  and  Sleeper  & 
Kendall  for  petitioners. 

Messrs.  Hannls  Taylor  and  J.  M.  Mc- 
Cormick  for  respondent. 


Oct.  Tbbic,^ 

*  Mr.  Justice  Holmes  delivered  the  opinion  • 
of  the  court: 

This  is  a  bill  brought  by  the  petitioner  to 
quiet  title  to  a  lot  of  land  in  Waco,  Texas. 
A  cross  bill  was  filed  by  the  respondent  to 
establish  and  foreclose  a  vendors  lien  and 
mortgage  upon  the  same  land.  The  facts, 
so  far  as  necessary  to  a  decision,  are  these. 
One  Bailey  conveyed  one  undivided  half  of 
the  land  in  question  to  William  E.  Dupree, 
partly  in  consideration  of  five  notes,  for 
$900  each,  maturing  in  one,  two,  three, 
four  and  five  years  respectively,  from  Decem- 
ber 31,  1804,  the  date  of  the  conveyance. 
By  the  words  of  the  deed,  "the  vendor's  lien 
is  hereby  reserved  on  the  said  property  to 
secure  the  above-described  notes."  On  the 
same  date  Dupree  made  a  mortgage  in  the 
form  of  a  trust  deed  of  one  undivided  half  of 
the  premises  to  secure  the  same  notes.  These 
deeds  were  recorded  the  next  year,  and  later  ^ 
Dupree  conveyed  the  land  to  his  wife,  whose  JJ 
title  is  not  assailed*except  as  subject  to  the  * 
lien  for  the  notes.  Then  Dupree  conveyed 
other  property  in  trust  for  creditors  in  three 
classes,  in  the  first  of  which  was  included 
one  Slayden  in  respect  of  the  above-men- 
tioned notes,  of  four  of  which  he  had  become 
the  holder.  Forthwith  certain  creditors 
brought  a  bill  to  get  the  benefit  of  other 
securities  held  by  one  of  the  preferred  cred- 
itors, and  for  a  receiver.  Neither  the  peti- 
tioner nor  Slayden  were  made  parties,  nor 
was  this  property  mentioned  in  the  bill. 
On  the  same  day  another  similar  bill  was 
brought  by  W.  B.  Belknap  &  Company,  un- 
secured creditors,  in  which  Slayden  was  one 
of  the  defendants.  The  petitioner  also  was 
joined  in  respect  of  a  vendor's  lien  on  other 
land,  which  she  was  alleged  fraudulently  to 
assert.  It  was  ordered  that  on  the  trial 
the  two  suits  should  be  consolidated,  the 
same  person  having  been  appointed  receiver 
in  each.  Then  Slayden  answered  and  inter- 
vened for  three  of  the  notes,  one  having 
been  paid.  By  the  final  decree,  made  on 
June  30,  1897,  it  was  decided  that  the  plain- 
tiffs in  the  Belknap  bill,  to  which  the  peti- 
tioner was  a  party,  take  nothing  by  their 
bill;  but,  among  many  other  things,  the 
claim  of  Slayden  on  his  intervention  was 
allowed,  it  was  adjudged  that  he  recover 
the  amount  of  Dupree,  and  be  paid  out  of 
funds  in  the  hands  of  the  court,  and  it  was 
ordered  that  thereupon  he  should  indorse  the 
notes,  described  as  secured  by  vendor's  lien 
on  the  land  in  question,  to  the  receiver,  with- 
out recourse,  and  that  the  receiver  should 
sell  them  and  pay  the  net  proceeds  into 
court,  to  be  applied  with  the  other  funds. 
The  decree  was  carried  out  and  the  notes 
were  sold  to  one  Duke  for  $300.  He  after- 
wards sold  them  to  Mansur,  the  respondent* 
who  attempted  by  proceedings  unnecessary 
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to  state  to  ham  the  land  told.  n«i  this 
bill  was  filed.  The  eireuit  court  granted  an 
injunction.  This  decree  was  reversed,  and 
a  decree  of  foreclosure  in  faTor  of  the  re> 
■pondent  ordered  1^  the  eireuit  court  of  ap- 
peals. 

The  circuit  court  of  appeals  proceeded  upon 
the  ground  that  the  decree  was  oonclusiTe 
^  vpon  the  petitioner,  though  for  what  pur- 
«  poses  or  with  what  results  is  not  entirely 
•  tiear/and  is  not  necessary  to  inquire.  We 
than  assume  that  the  purchaser  took  the 
notes  as  unpaid,  with  the  vendor's  lien  at- 
tached to  the  same  extent  asif  Slayden  had 
■old  them  without  coming  into  court.  That 
tertainly  is  the  most  that  can  be  attributed 
to  the  decree.  But  since  the  date  of  that  de- 
eree,  and  before  the  date  of  the  bill,  the  notes 
have  been  barred  by  the  Texas  statute  of 
limitations.  It  is  established  law  in  Texas 
that,  when  a  debt  is  barred,  an  action  to 
foreclose  a  lien  or  mortgage  given  as  security 
lor  it  is  barred  also.  Qale  v.  Baker,  00  Tex. 
217;  Goldfrank  ▼.  Young,  64  Tex.  432,  434; 
Stephens  ▼.  Mathews,  69  Tex.  841,  S44,  6  S. 
W.  567;  Davis  ▼.  Andrews,  88  Tex.  624,  30 
B.  W.  432,  32  S.  W.  513;  Brown  y.  Gates, 
M  Tex.  133,  87  S.  W.  1149.  The  former 
decree  afforded  no  possible  groimd  for  not 
applying  the  Texas  law  in  the  present  case. 
The  respondent  argues  that  the  vendor's 
lien  is  equitable;  that  the  statute  of  limi- 
tations does  not  govern  equitable  proceed- 
ings, and  that  a  court  of  equity  will  not  be 
governed  by  the  analogy  of  the  statute  unless 
it  seems  equitable  to  follow  it;  that  the  equi- 
ty Jurisdiction  of  the  United  States  is  not 
to  be  affected  by  state  laws;  that  therefore 
the  United  States  courts  are  unincumbered 
by  the  Texas  decisions,  and  that  they  ought 
to  say  that  it  is  inequitable  to  deny  a  reme- 
dy <m  the  security  when  a  suit  is  barred  upon 
the  debt.  We  will  not  consider  in  how  many 
points  we  disagree  with  this  argument,  but 
will  confine  ourselves  to  what  we  deem  a 
sufficient  answer. 

A  vendor  seems  to  have  greater  rights 
than  are  enjoyed  by  a  purchaser  of  notes  for 
the  price  of  land  to  which  a  vendor's  lien  is 
attached.  If  not  inequitable,  the  vendor  may 
resolve  the  sale  for  nonpayment,  whereas  a 
later  holder  of  the  notes  only  can  have  the 
lands  sold  and  the  proceeds  applied  in  satis- 
faction, and  this  right  is  lost  when  the  notes 
are  barred.  Stephens  v.  Mathews,  supra. 
(These  notes,  it  will  be  remembered,  had 
been  sold  by  the  vendor  long  before  the  sale 
under  the  decree.)  In  one  case  a  lien  ex- 
pressly reserved  seems  to  be  regarded  as 
equivalent  to  a  mortgage.  Wilcox  v.  First 
S  Kat.  Bank,  03  Tex.  322,  331,  65  S.  W.  817. 
•  Whether  this  be  true  or^not,  we  hardly  see 
how  a  court  of  law  could  disregard  an  ex- 
press reservation  of  security,  or  how  a  lien 
•o  reserved  can  be  called  a  purely  equitable 
tight.  But,  equitable  or  not,  it  is  a  crea- 
tion not  of  the  United  States,  but  of  the 


local  law  of  Texas.  If  thai  law  should  de- 
clare the  words  in  Bailey's  deed  purporting 
to  reserve  a  lien  unavailing,  it  would  not 
be  for  the  oourtsof  the  United  States tosay 
othervnse  when  sitting  in  equity  any  mora 
than  when  sitting  at  law.  It  appears  to  as 
equally  their  duty,  when  the  local  law  da- 
cides  that  the  words  create  a  right,  to  take 
the  measure  of  that  right  from  the  same 
source.  The  notes  are  barred,  as  well  in 
equity  as  at  law.  By  the  law  of  Texas  the 
security  is  incident  to  the  note,  and  does  not 
warrant  a  foreclosure  when  the  note  does  not 
warrant  a  Judgment  This  is  not  a  matter 
of  procedure  or  jurisdiction,  but  of  substan- 
tive rights  oonceming  land.  It  seems  to  us 
that  it  should  be  governed  by  the  decisions 
of  the  state  where  the  land  lies.  See  Slide  ft 
8.  Gold  Mines  ▼.  Seymour,  163  U.  &  600, 
616,  88  L.  Ed.  802,  806,  14  Sup.  Ot  Bep. 
842. 

We  should  add,  as  an  independent  consid- 
eration, that  it  cannot  be  admitted  for  a 
moment  that  for  a  debtor  to  rely  upon  the 
statute  of  limitation  is  inequitable  of  itself, 
without  some  special  circumstanoe^  wanting 
here.  That  would  be  for  courts,  and,  in  this 
ease,  eourte  of  a  different  power,  to  nnder^ 
take  to  declare  wrong  or  disereditable  what 
the  proper  authority,  the  Legislature  of  the 
stete,  had  declared  right  There  are  other 
questions  in  the  ease,  but  we  deem  the  fora- 
going  reasons  sufficient  to  show  that  tha  d^ 
eree  must  be  reversed. 

Decree  reversed. 

June  1,  1909.  Mr.  Justice  Holmes.  To 
prevent  misapprehension  there  should  be  add- 
ed to  the  opinion  at  the  end  the  following 
words: 

We  have  considered  only  the  question  of 
the  foreclosure  on  the  cross-bill.  The  case 
will  be  remanded  to  the  Circuit  Court  for 
further  proceedings  in  accordance  with  the 
opinion,  without  prejudice  to  the  question 
whether  the  bill  can  be  maintained. 


'^"""""        (214  U.  8.  168) 
BUENAVENTURA   UBARRI   y  YRAMA- 
TBOUI,  Plff.  in  Err., 

V. 

JACINTO  LORENZO  LOPEZ  LABORDB, 
Maria  Consolaci6n  Lopez  Laborde^  Manuel 
Demetrio  Lopes  Laborde,  et  aL 

Fraud  (f  58*)  —  Evidinc*. 

1.  Fraud  in  connection  with  purchases 
of  land  at  tax  and  execution  sales  is  not 
established  by  questionable  evidence  of 
value,  and  the  fact  that  the  purdiaser  was 
a  man  of  great  power  and  influence,  and 
bought  the  land  at  much  less  than  the 
value  set  b^  the  owners,  from  whieh  it  was 
sought  to  be  inferred  that  Judges,  mayors, 
appraisers,  and  possible  purchaser^  all 
were  frightened  or  corrupt. 

»vP^;.?P*5:""??'  ®^«'  c*"**!  •••  F'and.  Cent 
Dig.  89  65-59;   Dec.  Dig.  8  68.*] 

Dbscert  and  DisiBiBunoN  (f   119^  — 
Debts     ov     IiiTEaTATB— Lzabiutt     ov 
Heib. 
2.  The    liability    of    the    succession    after 
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the  inheritance  has  been  divided  is,  by 
virtue  of  Porto  Rico  Civ.  Code,  1889,  arts. 
1003,  1023,  1084,  at  an  end,  and  gives  place 
to  a  personal  liability  of  each  heir  for  the 
whole  debt  to  the  extent  of  the  assets  re- 
ceived bv  him,  if  he  has  accepted  with 
boiefit  of  inventory,  or,  otherwise,  in  fulL 
[Ed.  Note.— For  other  cases,  see  Descent  and 
Dlitrlbutlon,  Cent  Dig.  |  4S6;   Dec.  Dig.  I  119.*] 

DKSOEzrr  and  Dibtbibxttior   (f   147*)  — 

BVIDENOB— PBESUMFTZORB. 

8.  There  is  no  presumption  that  the 
heirs  waived  the  benefit  of  inventory,  and 
hence,  under  Porto  Rico  Civ.  Code,  1889, 
Arts.  1003,  1023,  1084,  were  lUble  after  the 
inheritanoe  was  divided,  for  the  entire  debt 
4>f  the  succession. 

[Bd.  Note.— For  other  easee,  see  Deioent  and 
OUtribnUon.  Dee.  Dig.  fi  147.«] 

[No.  187.] 

Axgoed  April  7,  8,  1909.    Decided  Kay  17, 
1909. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  Porto  Rico  to  review 
a  Jvdgment  in  favor  of  plaintiffs  in  an  ae- 
tiea  to  rsoovar  damages  for  fraud.     Re- 


See  Mune  ease  below,  on  motion  for  new 
triai,  8  Porto  Rico  Fed.  Rep.  163. 

The  laets  are  stated  in  the  opinion. 

Messri.  Walter  D.  Dayidge  and  Olif- 
ftrd  S*  Walton  for  plaintiff  in  error. 

llessrs.  Willla  Sweet  and  George  H. 
for  defendants  in  error. 


Mr.  Justice  Holmea  delivered  the  opinion 
«f  the  courts 

This  is  aa  aetion  by  children  of  one  Ja- 
einto  Lopei  against  one  of  the  heirs  of  <me 
Pablo  Ubarri,  alleging  fraud  on  the  part 
ef  the  said  Pablo  in  dealing  with  the  estate 
ef  Lopes.  It  is  alleged  that  as  the  result 
Pablo  Ubarri  became  the  owner  of  more 
«  than  4,000  acres  of  land  that  had  belonged 
•  to  Lopez,  and*otherwise  damaged  and  de- 
frauded the  estate  to  the  extent  of  over 
f  160,000.  There  was  a  trial  and  a  verdict 
and  judgment  for  the  plaintiffs,  the  defend- 
ants in  error.  Many  errors  were  alleged  by 
exception  and  otherwise,  and  the  ease  was 
brought  by  writ  of  error  to  this  court. 

The  facts  relied  upon  as  establishing  fraud 
are  as  follows:  Pablo  Ubarri  received  from 
the  widow  of  Lopez  a  power  of  attorney  to 
administer  the  estate,  and  appointed  as  his 
substitute  one  Tomas  Cabellero.  The  pro- 
bate proceedings  went  on  amicably,  the 
heirs  were  declared,  and  the  estate  was  ap- 
praised and  apportioned  to  them,  the  widow 
reeeiving  property  that  by  valuation  was 
Buffleient  to  pay  the  scheduled  debts  in  ad- 
dition to  her  personal  shar^  Among  these 
debts  was  one  to  Pablo  Ubarri  of  |24,000. 
When  the  probate  proceedings  were  ended, 
this  debt  was  disputed  hy  the  widow,  who 
asked    for    documentary    evidence;     Ubarri 


thereupon  showed  some  irritation,  and  wrote 
to  her  in  a  manner  that  might  be  taken  to 
imply  a  threat  She  persisting,  he  began  a 
suit  with  an  attachment,  the  above-named 
Caballero  being  his  prtxfurador.  Before  and 
afterward  soms  of  the  property  was  attached 
for  taxes,  and  ultimately  it  was  sold.  Ubar- 
ri became  the  purchaser,  no  other  bidders 
appearing  at  the  sale.  Then  his  action  went 
to  Judgment,  and,  finally,  the  land  belonging 
to  the  estate,  or  a  large  part  of  it,  was  ad- 
judicated to  him  upon  execution.  Ubarri 
was  the  richest,  and,  politically,  the  most 
poweriul  man  in  Porto  Rico.  Circumstances 
are  stated  suggesting  the  inference  that 
even  the  Judges  might  have  been  afraid  of 
him.  It  is  said  that  the  representative  of 
the  minor  heirs,  the  appraisers  of  the  estate, 
and  pretty  much  everyone  concerned  in  the 
probate  proceedings  were  in  such  relations 
to  him  as  to  be  likely  to  be  his  tools;  that 
the  appraisal  was  much  too  low,  UtiBt  the 
sale  for  taxes  brought  a  wholly  inadequate 
price,  that  the  attachment  tied  up  the  es- 
tate so  that  no  money  oould  be  got  to  pay; 
any  debt,  and  that  he  was  an  official  su- 
perior of  the  municipal  authorities  order- ^ 
ing  the  collection  of  the  taxes,  and  prae-t* 
tically  ths  head  of nhose  affairs.  The  infers  • 
ence  sought  to  be  drawn  from  his  powers 
and  the  result  is  that  he  pressed  the  oollee- 
tion  of  the  taxes  after  he  had  made  it  im- 
possible for  the  estate  to  pay  them;  that  no 
one  would  dare  to  opposs  when  it  was  mads 
known  that  he  wished  to  buy,  and  that,  by 
his  pressure  at  both  ends,  he  was  able  ulti- 
mately to  appropriate  and  exhaust  an  ss- 
tate  appraised  by  his  own  appointees  at 
1123,000,  for  a  claim  of  |24,000  and  a  com- 
paratively small  debt  for  taxes.  It  seems 
to  have  been  argued  at  the  trial  that  he 
helped  out  this  result  by  causing  the  prop- 
erty attached  to  be  appraised  at  too  low  a 
value,  and  thus  enabling  himself  to  bid  it 
in,  as  he  did,  at  two  thirds  of  that  valu- 
ation, under  arts.  1497,  1502,  of  the  Code  of 
Civil  Procedure  then  in  force. 

As  a  further  circumstance  it  was  alleged 
and  proved  that  the  widow  was  proceeded 
against  criminally  for  cutting  a  few  trees 
from  the  estate  after  Ubarri's  attachment, 
and  was  acquitted  in  the  court  of  first  in- 
stance, but  that  Ubarri,  as  private  prosecu- 
tor, took  the  case  to  a  higher  court,  being 
represented  there  by  the  above-named  Oa> 
ballero,  and  got  a  sentence  of  fine  or  im- 
prisonment imposed  upon  her.  We  do  not 
perceive  the  relevancy  of  the  fact,  except 
possibly  as  showing  tiie  animus  with  which 
Ubarri  pressed  his  rights. 

On  the  other  side  we  start  with  the  faol 
that  the  debt  to  Ubarri  is  admitted,  and  that 
in  the  argument  it  was  stated  that  no  ob- 
jections have  been  made  to  the  probate  pro- 
ceedings. Certainly  no  ground  appears  for 
suggesting  that  anything  in  those  prooeed- 


•For  other  oeseB  tee  tame  topic  ft  |  nuaiUKB  Id  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r 


1908. 


UBARBI  7  YRAMATEGUI  ▼.  LABORDE. 


m« 


logs  contributed  in  any  way  to  the  alleged 
fraud.  But,  if  this  be  so,  any  special  duty 
or  burden  of  proof  arising  out  of  oonfidential 
relations  disappears.  Wo  have  simply  the 
ease  of  a  creditor  enforcing  his  debts  after 
the  division  of  the  estate.  He  had  to  bid 
at  the  tax  sale  in  order  to  save  his  attach- 
ment. There  is  no  evidence  except  the  fact 
of  his  power  to  show  that  other  bids  were 
deterred,  and  none  to  show  that  he  tried  to 
deter  them.  On  the  contrary,  it  appears 
^  that  some  of  the  personal  property,  at  least, 
J*  was  bought  by  another.  So  as  to  the  sale 
•  <m  execution.  Both'transactions  were  regu- 
lar in  form.  It  seems  from  the  corre- 
spondence that,  so  far  from  his  having 
stirred  up  the  collection  of  the  taxes,  they 
were  in  arrears  for  some  time,  and  that  the 
officials  had  been  pressing  for  them  before  it 
reasonably  could  be  imi4B;ined  that  he  had 
any  hand  in  what  was  done.  The  widow 
had  shown  a  readiness  to  suspect  him,  with- 
out grounds,  so  far  as  appears,  two  years 
before  his  suit  was  begun,  and  he  had  ex- 
pressed his  willingness  to  have  her  with- 
draw the  power  of  attorney  whenever  she 
pleased.  When  the  suit  was  brought  they 
were  at  arms'  length.  It  was  argued  that 
be  procured  the  property  attached  to  be  ap- 
praised at  too  low  a  value,  as  we  have  said. 
But  there  is  no  evidence  that  he  did;  no  sign 
of  any  protest  on  the  part  of  the  appraiser 
that  the  debtor  was  authorized  to  appoint; 
nothing  to  show  that  the  judge  did  not  do 
his  duty  in  appointing  a  third  competent 
and  disinterested  man.  Arts.  1402,  1481, 
1482.  The  appraisal  seems  to  have  agreed 
with  that  in  the  probate  proceedings.  It 
Is  said  that  that  was  fraudulent.  But  it  ap- 
pears that  all  the  parties,  after  discussion, 
agreed  to  the  appraisers  appointed  and  to 
the  appraisal,  and  it  does  not  appear  that 
they  were  misled  in  any  way.  Neither  does 
it  appear  that  the  appraisal  before  execu- 
tion was  not  the  result  of  independent 
judgment,  whether  it  agreed  with  the  for- 
mer appraisal  or  not.  The  whole  property 
was  sold  by  the  heirs  of  Ubarri  between 
1898  and  1002  for  little  more  than  the 
amount  of  the  judgment.  In  short,  on  ques- 
tionable evidence  as  to  the  value  of  the  es- 
tate, and  the  fact  that  Ubarri  was  a  man 
of  great  power  and  influence,  and  bought  the 
land,  when  sold  for  taxes  and  on  execution, 
at  much  less  than  the  value  set  by  the 
plaintiflTs,  the  case  was  sent  to  the  jury, 
with  liberty  for  them  to  find,  upon  suspicion, 
that  judges,  mayors,  appraisers,  and  pos- 
sible purchasers  all  were  frightened  or  cor- 
rupt. We  are  of  opinion  that  this  was 
wrong,  and  that  the  exceptions  taken  by  the 
plaintiff  in  error  should  be  sustained. 
It  is  not  likely  that  we  shall  hear  of  this 
again,   and   therefore   we   leave   many 


points  untouched  that  would  have  •to  beS* 
considered  seriously  before  the  judgment 
could  be  sustained,  but  we  shall  advert  to 
one  other  matter.  The  court  instructed  the 
juiy  that  because  the  defendant  had  not 
shown  the  contrary,  it  was  to  be  presumed 
that  the  heirs  of  Pablo  Ubarri  took  without 
benefit  of  inventory,  and  that  therefore  serv- 
ice upon  one  of  them  authorized  the  court 
to  give  judgment  against  the  succession  for 
whatever  the  verdict  might  be.  In  the  light 
of  this  instruction  and  the  prayer  of  the 
complaint,  which  was  for  judgment  against 
the  succession,  it  would  seem  that  the  judg- 
ment should  be  construed  to  follow  the 
prayer.  It  reads  that  the  plaintiffs  "ra- 
cover  of  and  from  the  defendant  Buenaven- 
tura Ubarri  Yramat^gui  of  the  suocession  of 
Pablo  Ubarri,"  etc  This  is  ambiguous,  but 
we  assume  it  to  be  against  the  succession. 
But,  if  so,  we  do  not  perceive  the  bearing 
of  the  presumed  waiver  of  the  benefit,  of  in- 
ventory. The  effect  of  such  a  waiver  was  to 
make  the  heir  personally  liable  without  lim- 
it, as  he  was  in  the  early  law  of  Rome,  of 
England,  and  of  France.  Civil  Code  of  1889, 
art  1084.  Glanville,  Lib.  7,  chap.  8.  Viol- 
let,  Hist,  du  Droit  Civil  Francais,  2d  ed. 
829,  830.  But,  as  this  was  a  suit  against 
the  succession,  that  was  immaterial,  so  far 
as  the  form  or  scope  of  the  judgment  was 
concerned.  It  was  material,  however,  with 
reference  to  the  nature  of  the  suit  For, 
unless  we  entirely  misunderstand  the  mean- 
ing of  the  Code  of  1889,  and  of  the  proceed- 
ings under  the  civil  law  in  case  of  succes- 
sion, after  the  inheritance  has  been  divided, 
the  liability  the  succession  is  at  an  end» 
and  gives  place  to  a  personal  liability  of 
each  heir  for  the  whole  debt  to  the  extent 
of  the  assets  received  by  him,  if  he  has  ac- 
cepted with  benefit  of  inventory,  or,  other- 
wise, in  full.  Arts.  1084,  1023,  1003.  It  is 
for  this  reason,  we  presume,  that  creditors 
"recognized  as  such"  were  given  the  right  to 
oppose  the  division  until  they  were  paid  or 
secured.  §  1082.  If  this  suit  is  to  be  re- 
garded as  we  have  supposed  and  as  the  de- 
fendants in  error  say,  it  seems  to  be  mis- 
conceived. If,  on  the  other  hand,  it  should 
be  regarded  as  a  suit  against  Buenaventura 
Ubarri  personally,  in  respect  of  a  liability  S 
of  his  ancestor,  the  complaint* does  not  al-  V 
lege  that  he  inherited  any  property,  or  how 
much,  or  that  the  inheritance  had  been  di- 
vided, or  whether  it  was  accepted  with  or 
without  benefit  of  inventory.  If  we  assume 
a  division  to  have  taken  place,  we  see  no 
ground  for  presuming  that  the  defendant  ao* 
cepted  his  share  without  benefit  of  inventory, 
or  is  liable  for  anything  beyond  the  unas- 
certained value  of  what  he  received.  Wheth- 
er he  waived  the  benefit  of  inventory  or  not 
is  a  pure  question  of  fact.     It  was  not  m»- 
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terial  to  a  suit  against  the  Buccession,  and 
therefore  was  not  mentioned  in  the  plead- 
ings. Even  the  division  of  Pablo's  inheri- 
tance was  mentioned  only  incidentally  in 
the  evidence,  and  it  does  not  appear  whether 
it  took  place  under  the  Code  of  1889  or  that 
of  1902.  But,  if  the  supposed  waiver  were 
to  be  considered,  we  know  of  no  reason  for 
presuming  what  probably  is  the  exception, 
not  the  rule,  to  have  happened  in  this  case. 
For  the  foregoing  reasons,  also,  the  judg- 
ment was  wrong. 
Judgment  reversed. 


<214  U.  S.  173) 

JACINTO    LORENZO    LOPEZ   LABORDE 
et  al.,  Plffs.  in  Err., 

V. 

PABLO   UBARRI   and   Modesto  Ubarri. 

This  case  is  governed  by  the  decision  in 
Ubarri  y  Yramategui  y.  Laborde,  ante,  p. 
649. 

[No.  194.] 

Argued  April  30,  1909.     Decided  May  17, 
1909. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  Porto  Rico  to  review  a 
Judgment  dismissing,  as  to  two  nonresi- 
dent defendants,  the  complaint  in  an  action 
for  fraud,  and  dissolving  the  attachment 
against  their  property.    Affirmed. 

See  same  case  below,  2  Porto  Rico  Fed. 
Rep.  93. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Willia  Sweet  and  George  H. 
Iiamar  for  plaintiffs  in  error. 

Mr.    John    Maynard    Harlan    for    de- 
^  fendants  in  error. 
I* 

•    *Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

This  is  the  same  suit  that  has  been  decid- 
ed already.  Ubarri  y  Yramategui  v.  Laborde, 
214  U.  S.  168,  53  U  ed.  — ,  29  Sup.  Ot. 
Rep.  549.  There  is  presented  here  a  subordi- 
nate question  as  to  the  right  of  the  plain tiiTs 
in  error,  who  were  also  the  plaintiffs  below, 
to  retain  an  attachment  against  property  al- 
leged to  belong  to  two  nonresident  heirs  of 
Pablo  Ubarri.  The  district  court  ordered 
the  complaint  to  be  dismissed  as  to  these 
heirs,  and  the  attachment  against  any  of 
their  property  to  be  dissolved,  on  the  prin- 
ciple that  has  been  laid  down  more  than 
once  by  this  court,  that,  in  the  courts  of 
the  United  States,  "attachment  is  but  an 
incident  to  a  suit,  and,  unless  the  suit 
can  be  maintained,  the  attachment  must 
fall."  Ex  parte  Des  Moines  A  M.  R.  Co. 
103  U.  S.  794,  796,  26  L.  ed.  461,  462. 
TJnless  the  suit  can  be  maintained"  means. 


of  course,  unless  the  court  has  jurisdiction 
over  the  person  of  the  defendant.  See  fur- 
ther Toland  v.  Sprague,  12  Pet.  300,  330, 
336,  9  L.  ed.  1093,  1105,  1107;  Chaffee  v. 
Hayward,  20  How.  208,  15  L.  ed.  804; 
Clark  V.  Wells,  203  U.  S.  164,  51  L.  ed.  138, 
27  Sup.  Ct.  Rep.  43. 

It  was  admitted  at  the  argument  before  us 
that,  if  the  suit  against  the  other  defendant 
should  fail,  as  it  has,  there  was  no  need 
to  decide  this  case.  But  it  must  be  disposed 
of  in  some  way,  and  we  are  of  opinion 
that  the  judgment  belpw  should  be  af- 
firmed. The  suit  purports  to  be  against 
the  succession.  Yet  the  property  sought  to 
be  attached  is  alleged  in  the  petition  to  be- 
long to  the  defendants,  and  is  not  alleged 
even  to  have  belonged  to  the  succession  in 
the  past.  It  seems  from  what  was  admitted 
at  the  argument  that  a  part,  at  least,  never 
did.  But,  if  it  had  belonged  to  the  succes- 
sion, we  gather  from  incidental  testimony  in 
the  main  case,  from  the  allegations  of  sepa- 
rate titles  in  the  petition  for  attachment, 
and  from  admissions  at  the  bar,  that  it  had 
been  divided,  and  thereafter  the  liability  of  ^ 
the  heirs,  if  any,  was  personal,  as  explained  ^ 
in  the^other  case.  Even  if  a  suit  still  could  • 
be  maintained  against  the  succession  when 
there  was  no  property  left  in  the  inheri- 
tance, the  private  property  of  the  heirs 
could  not  be  held  to  answer  the  judgment. 
On  the  other  hand,  if  this  could  be  regarded 
as  a  suit  to  enforce  personal  liability  of  such 
heirs  as  could  be  caught,  it  would  fail  for 
reasons  stated  in  Ubarri  y  Yramategui  ▼• 
Laborde.  In  view  of  the  disposition  of  that 
case  we  deem  it  needless  to  say  more. 

Judgment  affirmed. 

(214  U.  S.  175) 

JOHN  LEECH,  Plff.  in  Err., 

V. 

STATE  OF  LOUISIANA. 

Pilots  (§  !♦)  —  State  Regulation  —  Er- 
TECT  OF  Federal  Legislation  —  "Sit- 
uate Upon  Waters  Which  are  Bound- 
ary Between  Two  States." 
The  state  of  Louisiana  may  make  it  a 
criminal  offense  for  a  pilot  not  duly  quali- 
fied under  its  laws  to  pilot  a  foreign  vessel 
from  the  Gulf  of  Mexico  to  New  Orleans, 
Louisiana,  although  he  holds  a  license  issued 
under  the  authority  of  the  state  of  Missis- 
sippi ;  since  New  Orleans,  although  upon  the 
Mississippi  river,  is  not  "situate  upon  wa- 
ters which  are  the  boundary  between  two 
states,"  within  the  meaning  of  U.  S.  Rev. 
Stat.  §  4236,  U.  S.  Comp.  SUt.  1901,  p.  2903. 
authorizincr  the  master  of  any  vessel  comins 
into  or  going  out  of  any  port  so  situated 
to  employ  any  pilot  duly  licensed  or  author- 
ized by  the  laws  of  either  of  the  states 
bounded  on  such  waters  to  pilot  a  vessel  to 
or  from  such  port,  the  limit  of  the  waters 
so  referred  to  being  the  point  at  which  they 
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«ea8e  to  be  a  boundary  between   the   two 
states. 

[Hd.  Note.— For  other  ctam,  see  Pilot*,  Cent 
Dig.  8S  1-S:    Deo.  Dig.  |  L«] 

[No.  162.] 

Submitted  April  16,  1009.    Decided  May  17, 
1909. 

IN  ERROR  to  the  Supreme  Court  of  the 
state  of  Louisiana  to  review  a  judgment 
which  affirmed  a  conviction  in  the  District 
Court  of  the  Parish  of  Plaquemines,  in  that 
state,  for  piloting  a  vessel  without  a  license. 
Affirmed. 

See  same  case  below,  110  La.  522,  44  So. 
285. 
The  facts  are  stated  in  the  opinion. 
Mr.  George  H.  Terriberry  for  plaintiff 
in  error. 

Messrs.  Walter  Guion,  J.  R.  Beckwith, 
and  N.  H.  Nunez  for  defendant  in  error. 
t» 

•    *Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

This  is  an  information  charging  the 
plaintiff  in  error  with  piloting  a  foreign 
vessel  from  the  Gulf  of  Mexico  to  New  Or- 
leans, the  port  to  which  she  was  bound,  he 
not  being  a  duly  qualified  pilot  under  the 
laws  of  Louisiana.  He  was  convicted  after 
a  trial,  and  the  supreme  court  of  the  state 
pronounced  the  judgment  correct.  110  La. 
622,  44  So.  285.  By  demurrer,  motion  to 
quash,  and  motion  in  arrest  of  judgment, 
he  raised  the  objection  that  the  power  of 
Louisiana  was  not  exclusive,  and  that  a  li- 
cense from  the  board  of  pilot  commissioners 
for  the  harbor  of  Natchez,  Mississippi,  was 
a  sufficient  authority  under  the  act  of  Con- 
gress of  March  2,  1837,  chap.  22,  6  Stat,  at 
L.  163,  Rev.  Stat.  §  4236,  U.  S.  Comp.  Stat. 
1001,  p.  2003. 

The  Mississippi  river,  it  will  be  remem- 
bered, is  a  boundary  between  Mississippi 
and  Louisiana  from  below  the  port  of 
Natchez  as  far  north  as  Louisiana  extends. 
On  the  other  hand,  all  the  southernmost  por- 
tion of  the  river  is  wholly  within  Louisiana. 
The  destination  of  the  vessel  which  the 
plaintiff  in  error  undertook  to  pilot  was  to 
^  a  point  within  this  southernmost  portion, — 
Jj  New  Orleans,— as  the  information  charged. 
•  For  the  purposes  of  decision  it  may  be  as- 
sumed, although  it  is  disputed,  that  the 
state  of  Mississippi  has  attempted  to  au- 
thorize the  plaintiff  in  error  to  do  what  he 
did,  while  Louisiana  has  made  his  conduct 
eriminal  if  it  has  power  to  do  so  under  the 
United  States  law. 

The  section  of  the  Revised  Statutes  reads 
as  follows:  "The  master  of  any  vessel  com- 
ing into  or  going  out  of  any  port  situate 
upon  waters  which   are  the  boundary  be- 


tween two  states  may  employ  any  pilot  duly 
licensed  or  authorized  by  the  laws  of  either 
of  the  states  bounded  on  such  waters,  to 
pilot  the  vessels  to  or  from  such  port" 

The  ease  for  the  plaintiff  in  error  de- 
pends upon  the  assumption  that  the  ^'waters 
which  are  the  boundary  between  two  states* 
are,  in  this  case,  the  whole  Mississippi  river 
so  far  as  navigable.  We  are  of  opinion  that 
the  assumption  is  wrong,  and  that  the  limit 
of  the  waters  referred  to  is  the  point  at 
which  they  cease  to  be  a  boundary  be- 
tween two  states.  Neither  continuity  of 
water  nor  identity  of  name  will  carry  them 
beyond  that  point  If  the  plaintiff  in  error 
had  undertaken  to  pilot  from  the  Gulf  to 
Natchez,  a  different  question  would  have 
been  presented,  and  it  may  be  that  in  that 
case  the  Mississippi  license  would  have  been 
good.  But  New  Orleans,  although  upon  the 
Mississippi,  is  not  situate  upon  waters 
which  are  the  boundary  between  two  states, 
and  therefore  the  section  relied  upon  doe» 
not  apply.  That  being  out  of  the  way, 
Louisiana  had  power  to  pass  her  local  reg- 
ulations. Rev.  Stat  i  4236,  act  of  August 
7, 1780,  chap.  0,§4.  1  Stat  at  L.  64,  U.  S. 
Comp.  Stat  1001,  p.  2003. 

Judgment  affirmed. 


rtrr^.    ^  ^^14  U.   S.   179) 

CITY  OF  DES  MOINES,  Appt, 

DES   MOINES    CITY    RAILWAY    COM- 
PANY. 

^-»*^®^^5  3^*>  -  JuBiSDicTiON  -  Fed- 
KBAL  Question. 

The  jurisdiction  of  a  Federal  circuit 
court  of  a  suit  by  a  street  railway  company 
to  enjom  the  enforcement  of  a  municipal  or- 
dinance as  impairing  contract  rights  cannot 
be  sustained,  where  such  ordinance,  after 
reciting  that  questions  as  to  the  company's 
nghU  have  been  raised,  orders  it  to  re- 
move its  tracks,  and  directs  the  ci^  solicit- 
or to  take  action  to  enforce  the  city's  posi- 
tion, since  such  direction  must  contemplate 
enforcement  by  suit,  and  not  the  forcible 
removal  of  the  tracks. 

[No.    171.] 

Argued  April  21,  22,  1000.     Decided  May 
17,   1000. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  Dis- 
trict of  Iowa  to  review  a  decree  enjoining 
the  enforcement  of  a  municipal  ordinance 
directing  the  removal  of  the  tracks  of  a 
street    railway    company    from    the    city 


•For  other  cases  see  same  topic  ft  §  mumbsb  in  Dec.  ft  Am.  Digs.  1807  to  date,  ft  RepT  Indexes 
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Btreets.  Reversed,  with  directions  to  dis- 
miss the  bill. 

See  same  case  below,  161  Fed.  864. 

The  facts  are  stated  in  the  opinion. 

Messrs.  WllUam  H.  Bally,  William 
H.  Bremner,  Howard  J.  Clark,  and  R. 
0.  Brennan  for  appellant. 

Messrs.  Nathaniel  T.  Guernsey,  Wil- 
liam L.  Read,  George  H.  Carr,  Alonzo  C. 
^  Parlcer,  and  William  E.  Miller  for  appellee. 

00 

•  *  Mr.  Justice  Holmes  delivered  the  opinion 
i>f  the  court: 

This  is  a  bill  brought  in  the  circuit  court 
hj  an  Iowa  corporation  against  a  city  of 
Iowa.  The  ground  of  jurisdiction  is  that  a 
resolution  of  the  eity  coimcil  of  that  city 
is  a  law  impairing  the  obligation  of  con- 
tracts within  the  meaning  of  the  Constitu- 
tion of  the  United  States,  and,  if  carried  out, 
will  take  the  property  of  the  corporation 
without  due  process  of  law,  contrary  to  the 
14th  Amendment.  The  circuit  court  granted 
an  injunction  against  the  enforcement  of 
the  resolution,  and  the  defendant  appealed 
to  this  court. 

The  plaintiff,  the  appellee,  sets  up,  under 
a  certain  ordinance,  a  right,  unlimited  as  to 
time,  to  construct,  maintain,  and  operate  an 
electric  street  railway  in  and  over  the 
streets,  alleys,  and  bridges  of  Des  Moines. 
The  resolution  alleged  to  impair  these  rights 
Is  as  follows: 

"Whereas:  Questions  have  been  raised 
as  to  the  rights  of  the  Des  Moines  City 
Railway  Company  and  the  Interurban  Rail- 
way Company  to  maintain  their  tracks  and 
operate  their  lines  upon  and  along  and  over 
the  streets  and  bridges  and  public  places  of 
the  city  of  Des  Moines;  and 

'Whereas:  It  is  essential  to  the  preser- 
vation of  the  rights  of  the  city  of  Des  Moines 
that  such  questions  be  determined  as  speed- 
ily as  possible, 

"Be  it  resolved  by  the  city  council  of  the 
eily  of  Des  Moines:  That  said  companies 
be,  and  they  are  hereby,  ordered  to  remove 
all  of  their  tracks,  poles,  and  wires  from 
the  streets,  bridges,  and  public  places  of 
the  city  of  Des  Moines,  and  to  restore  and 
repair  the  surface  and  pavement,  where 
paved,  of  all  of  the  streets  along  which  they 
they  are  now  operating  their  lines,  and  said 
companies  are  hereby  ordered  to  commence 
said  removal  within  twenty-five  days  after 
2  the  passage  of  this  resolution. 

•  •  "Be  it  further  resolved:  That  should  the 
■aid  railway  companies  fail  to  commence 
auch  removal  within  the  time  above  speci- 
fied the  eity  solicitor  be,  and  he  is  hereby, 
instructed  to  take  such  action  as  he  shall 
deem  advisable  and  necessary  to  secure  the 
enforcement  of  the  above  resolution. 

«n3e  it  further  resolved:     That  the  city 


clerk  be,  and  he  is  hereby,  instructed  to 
serve  a  certified  copy  of  this  resolution  upon 
the  Des  Moines  City  Railway  Company  and 
the  Interurban  Railway  Company  forth- 
with." 

We  are  of  opinion  that  this  is  not  a  law 
impairing  the  rights  alleged  by  the  appellee, 
and  therefore  that  the  jurisdiction  of  the 
circuit  court  cannot  be  maintained.  Leav- 
ing on  one  side  all  questions  as  to  what  can 
be  done  by  resolution,  as  distinguished  from 
ordinance,  under  Iowa  laws,  we  read  this 
resolution  as  simply  a  denial  of  the  appel- 
lee's claim,  and  a  direction  to  the  city  solic- 
itor to  resort  to  the  courts  if  the  appellee 
shall  not  accept  the  city's  views.  The  resol- 
ution begins  with  a  recital  that  questions 
as  to  the  railway  company's  rights  have 
been  raised,  and  ends  with  a  direction  to 
the  city  solicitor  to  take  action  to  enforce 
the  city's  position.  The  only  action  to  be 
expected  from  a  city  solicitor  is  a  suit  in 
court.  We  cannot  take  it  to  have  been  with- 
in the  meaning  of  the  direction  to  him  that 
he  should  take  a  posse  and  begin  to  puU  up 
the  tracks.  The  order  addressed  to  the 
companies  to  remove  their  tracks  was  sim- 
ply to  put  them  in  the  position  of  disobe- 
dience, as  ground  for  a  suit,  if  the  city  was 
right. 

Decree  reversed,  with  direction  to  dismin 
the  biU. 


<214  U.  a  18S) 
ELIZABETH  PECK,  Petitioner, 

V. 

TRIBUNE  COMPANY. 

Libel  and  Slander  (§  21*) -Photoobafh. 

1.  The  publication  of  a  woman's  portrait 
in  an  advertisement  for  whisky,  in  connec- 
tion with  a  signed  statement  purporting  to 
be  made  by  her,  to  the  effect  that  she  is  a 
nurse,  and  has  used  the  whisky  for  herself 
and  patients,  and  recommends  it,  is  a  publi- 
cation of  and  concerning  her,  although  the 
name  appended  to  such  statement  is  &at  oi 
an  entirely  different  person. 

[Bd.    Note.— For   other   oases,   see   Libel   and 
Slander,  Dec  Dig.  8  tL*J 
Libel  and  Slandsb  ({  2*)— Photoobaph. 

2.  The  publication  of  the  portrait  of  an 
entirely  different  person  from  the  one  to 
whom  the  annexed  libelous  article  refers  is 
not  excused  because  it  was  by  mistake,  and 
without  knowledge  that  it  was  not  what  it 
purported  to  be. 

[Bd.  Note.— For  other  eases,  aee  Ltbel  and 
Slander,  Dec.  Dig.  9  L*] 

LiBBL  AND  Slandsb  (f  32*)  —  Injubino 
Standing  with  Genbbal  Public. 

3.  A  publication  cannot  be  held,  as  a  mat- 
ter of  law,  not  to  be  libelous,  because  it 
may  not  injure  the  plaintiff's  standing  with 
the  general  public,  if  it  may  injure  her  in 


*For  other  oases  see  same  topic  ft  |  kxjubmr  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indezee 
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the  estimation  of  a  considerable  and  respect- 
able class  of  the  community. 

CBd.    Note.— For   other   eases,   see   Libel   and 
Slander,  Dec.  Dig.  §  S2.*] 

Libel  and  Slander  (§  32*)  —  Injubinq 
Standing  with  General  Public. 
4.  The  publication  in  an  advertisement  for 
a  brand  of  whisky,  of   the   portrait  of  a 
woman,  in  connection  with  a  signed  state- 
ment purporting  to  have  been  made  by  her, 
that  she  is  a  nurse,  and  has  used  the  whisky 
for  herself  and  patients,  and  recommends  it, 
cannot  be  said,  as  a  matter  of  law,  not  to  be 
libelous,  because  such  publication  may  not 
injure  her  standing  with  the  general  public. 
[Bd.    Note.— For    other   cases,   see    Uhel    aad 
Slander,  Dec  Dig.  S  32.*] 

[No.  191.] 

Argued  April  29,  30,  1909.    Decided  May  17, 
1909. 


ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Seventh  Circuit  to  review  a  judgment  which 
affirmed  a  judgment  of  the  Circuit  Court  for 
the  Northern  District  of  Illinois,  directing 
a  verdict  for  the  defendant  in  an  action  for 
libel.    Reversed. 

See  same  case  below,  83  C.  C  A.  202,  154 
Fed.  330. 
The  facts  are  stated  in  the  opinion. 
Messrs.  S.  C.  Irving,  Rufus  S.  Simmons, 
and  Frank  J.  R.  Mitchell  for  petitioner. 
Messrs.  John  Barton  Payne,  William  G. 
^  Beale,  and  Frank  R  Cain  for  respondent. 

00 

•   *  Mr.  Justice  Holmes  delivered  the  opinion 
•f  the  court: 

This  is  an  action  on  the  case  for  a  libel. 
The  libel  alleged  is  found  in  an  advertise- 
ment printed  in  the  defendant's  newspaper. 
The  Chicago  Sunday  Tribune,  and,  so  far 
as  is  material,  is  as  follows:  "Nurse  and 
Patients  Praise  Duffy's.  Mrs.  A.  Schuman, 
One  of  Chicago's  Most  Capable  and  Expe- 
rienced Nurses,  Pays  an  Eloquent  Tribute  to 
the  Great  Invigorating,  Life-Giving,  and 
Curative  Properties  of  Duffy's  Pure  Malt 
Whisky."  Then  followed  a  portrait  of  the 
plaintiff,  with  the  words,  "Mrs.  A.  Schu- 
man," under  it.  Then,  in  quotation  marks, 
"After  years  of  constant  use  of  your  Pure 
Malt  Whisky,  both  by  myself  and  as  given 
to  patients  in  my  capacity  as  nurse,  I  have 
no  hesitation  in  recommending  it  as  the 
▼ery  best  tonic  and  stimulant  for  all  local 
and  run-down  conditions,"  etc.,  etc.,  with 
the  words,  "Mrs.  A.  Schuman,  1676  Mozart 
■t.,  Chicago,  111.,"  at  the  end,  not  in  quota- 
tion marks,  but  conveying  the  notion  of  a 
signature,  or  at  least  that  the  words  were 
hers.     The    declaration    alleged    that    the 


plaintiff  was  not  Mrs.  Schuman,  was  not  a- 
nurse,  and  was  a  total  abstainer  from  whis- 
ky and  all  spirituous  liquors.  There  was- 
also  a  count  for  publishing  the  plaintiff's- 
likeness  without  leave.  The  defendant 
pleaded  not  guilty.  At  the  trial,  subject- 
to  exceptions,  the  judge  excluded  the  plaii>- 
tiff's  testimony  in  support  of  her  allegations' 
just  stated,  and  directed  a  verdict  for  ther 
defendant.  His  action  was  sustained  by  the 
circuit  court  of  appeals,  83  C.  C.  A.  202^ 
154  Fed.  330. 

Of  course,  the  insertion  of  the  plaintiff's* 
picture  in  the  place  and  with  the  conconv- 
itsnts  that  we  have  described  imported  that? 
she  was  the  nurse  and  made  the  statements » 
set  forth,  as*rightly  was  decided  in  Wandt  • 
V.  Hearst's  Chicago  American,  129  Wis.  419, 
421,  6  L.RA.(N.S.)  919,  116  Am.  St. 
Rep.  969,  109  N.  W.  70,  9  A.  &  E.  Ann. 
Cas.  864;  Morrison  v.  Smith,  177  N.  Y. 
366,69  N.  E.  726.  Therefore  the  publica- 
tion was  of  and  concerning  the  plaintiff, 
notwithstanding  the  presence  of  another 
fact,  the  name  of  the  real  signer  of  the 
certificate,  if  that  was  Mrs.  Schuman, 
that  was  inconsistent,  when  all  the  facts 
were  known,  with  the  plaintiff's  having 
signed  or  adopted  it.  Many  might  recognize 
the  plaintiff's  face  without  knowing  her 
name,  and  those  who  did  know  it  might  be 
led  to  infer  that  she  had  sanctioned  the 
publication  under  an  alias.  There  wae 
some  suggestion  that  the  defendant  pub- 
lished the  portrait  by  mistake,  and  without 
knowledge  that  it  was  the  plaintiff's  por- 
trait, or  was  not  what  it  purported  to  be. 
But  the  fact,  if  it  was  one,  was  ne  excuse.. 
If  the  publication  was  libelous,  the  defend- 
ant took  the  risk.  As  was  said  of  such  mat- 
ters by  Lord  Mansfield,  "Whenever  a  man 
publishes,  he  publishes  at  his  peril."  R.  ▼. 
Woodfall,  Lofft,  776,  781.  See  further, 
Heame  v.  Stowell,  12  Ad.  A  El.  719,  726; 
Shepheard  v.  Whitaker,  L.  R.  10  C.  P. 
602;  Clarke  v.  North  American  Co.  203  Pa. 
346,  361,  362,  63  Atl.  237.  The  reason  Is 
plain.  A  libel  Is  harmful  on  its  face.  If 
a  man  sees  fit  to  publish  manifest1|y  hurt- 
ful statements  concerning  an  individHialv 
without  other  justification  than  exista  fbr 
an  advertisement  or  a  piece  of  news,  the 
usual  principles  of  tort  will  make  him  lia- 
ble if  the  statements  are  false,  or  are  true 
only  of  someone  else.  See  Morasse  v.  Bro- 
chu,  161  Mass.  667,  675,  8  IuR.A.  524,  21 
Am.  St.  Rep.  474,  26  N.  E.  74. 

The  question,  then,  is  whether  the  pub>- 
lication  was  a  libel.  It  was  held  by  the 
circuit  court  of  appeals  not  to  be,  or,  at 
most,  to  entitle  the  plaintiff  only  to  nom»- 


*For  other  ca^es  see  same  topic  &  S  numbsb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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nal  damages,  no  special  damage  being  al- 
leged. It  was  pointed  out  that  there  was 
no  general  consensus  of  opinion  that  to 
drink  whisky  is  wrong,  or  that  to  be  a 
nurse  is  discreditable.  It  might  have  been 
added  that  very  possibly  giving  a  certificate 
and  the  use  of  one's  portrait  in  aid  of  an 
advertisement  would  be  regarded  with 
irony,  or  a  stronger  feeling,  only  by  a  few. 
©But  it  appears  to  us  that  such  inquiries 
•  are  beside  the  point.  It  may*be  that  the 
action  for  libel  is  of  little  use,  but,  while  it 
is  maintained,  it  should  be  governed  by  the 
general  principles  of  tort.  If  the  adver- 
tisement obviously  would  hurt  the  plain- 
tiff in  the  estimation  of  an  important  and 
respectable  part  of  the  community,  liability 
is  not  a  question  of  a  majority  vote. 

We  know  of  no  decision  in  which  this 
matter  is  discussed  upon  principle.  But 
obviously  an  unprivileged  falsehood  need 
not  entail  universal  hatred  to  constitute  a 
cause  of  action.  No  falsehood  is  thought 
about  or  even  known  by  all  the  world.  No 
conduct  is  hated  by  all.  That  it  will  be 
known  by  a  large  number,  and  will  lead 
an  appreciable  fraction  of  that  number  to 
regard  the  plaintiff  with  contempt,  is 
enough  to  do  her  practical  harm.  Thus,  if 
a  doctor  were  represented  as  advertising, 
the  fact  that  it  would  affect  his  standing 
with  others  of  his  profession  might  make 
the  representation  actionable,  although  ad- 
Tertising  is  not  reputed  dishonest,  and  even 
eeems  to  be  regarded  by  many  with  pride. 
See  Martin  v.  The  Picayune  (Martin  v. 
Nicholson  Pub.  Co.)  115  La.  979,  4  L.R.A. 
(N  S.)  861,  40  So.  376.  It  seems  to  us  im- 
possible to  say  that  the  obvious  tendency 
of  what  is  imputed  to  the  plaintiff  by  this 
advertisement  is  not  seriously  to  hurt  her 
standing  with  a  considerable  and  respect 


Oct.  Tebic» 

(214  U.  S.  124) 
UNITED   STATES   EX   REL.    EMILY   E. 
PARISH,   Executrix  of  Joseph   W.   Par- 
ish, Deceased,  Plff.  in  Err., 

V. 

FRANKLIN  MACVEAGH,  Secretary  of  the 
United  States  Treasury. 

Mandamus  (§  101*)— Executive  Officer— 

MlNISTEBIAI<  DUTT. 

A  duty  enforceable  by  mandamus,  and 
not  one  involving  the  exercise  of  judmnent 
and  discretion,  was  imposed  upon  the  Secre- 
tary of  the  Treasury  by  the  act  of  Febru- 
ary 17,  1903  (32  Stat,  at  L.  1612,  chap. 
559),  referring  to  him  the  Parish  claim, 
under  a  contract  to  furnish  ice  to  the  gov- 
ernment at  a  fixed  price,  to  '^determine  and 
ascertain  the  full  amount  which  should 
have  been  paid"  to  the  contractor  "if  the 
said  contract  had  been  carried  out  in  full, 
without  change  or  default  made  by  either 
of  the  parties,"  under  the  ruling  of  the 
measure  of  damages  laid  down  by  the  Fed- 
eral Supreme  Court,  and  in  "accordance 
with  the  evidence  in  the  case  collected  by 
the  court  of  claims,"  and,  after  determining 
the  full  amount  thus  due,  to  deduct  all 
payments,  and  pay  over  the  balance  to  the 
claimant. 

[Bd.   Note.— For  other   casee,   oee   Mandamus, 
Dec.  Dig.  §  101.*1 


[No.    111.] 

Argued  March  11,  12,  1909.     Decided  May 
17,  1909. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
District  of  Columbia  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the 
Supreme  Court  of  the  District,  dismissing 
a  petition  for  mandamus  to  require  the  Sec- 
retary of  the  Treasury  to  issue  a  draft  in 
payment  of  a  claim  referred  to  him  by  Con- 
gress.    Judgments  of  both  courts  reversed. 


standing  with  a  considerable  and   respect- 1    ^^  ^'^^^  ^^  ^^^^^^^  j^^.  ^^^^^^^^^  j^^  1^^^^^ 
able  class  in  the  community.    Therefore  It    ^^  ^giator. 


was  the  plaintiff's  right  to  prove  her  case 
and  go  to  the  jury,  and  the  defendant 
would  have  got  all  that  it  could  ask  if  it 
had  been  permitted  to  persuade  them,  if  it 
could,  to  teke  a  contrary  view.  Culmer  ▼. 
Canby,  41  C.  C.  A.  302,  101  Fed.  195,  197; 
Twombly  v.  Monroe,  136  Mass.  464,  469. 
See  Gates  v.  New  York  Recorder  Co.  155 
N.  Y.  228,  49  N.  E.  769. 

It  is  unnecessary  to  consider  the  ques- 
tion whether  the  publication  of  the  plain- 
tiff's likeness  was  a  tort  per  «e.  It  is 
enough  for  the  present  case  that  the  law 
should  at  least  be  prompt  to  recognize  the 
Injuries  that  may  arise  from  an  unauthor- 
ized  use  in  connection  with  other  facts, 
even  if  more  subtilty  is  needed  to  state  the 
wrong  than  is  needed  here.  In  this  in- 
stance we  feel  no  doubt. 
Judgment  reversed. 


See  same  case  below,  30  App.  D.  C  45. 


•Statement  by  Mr.  Justice  McKenna:  • 
This  is  a  writ  of  error  directed  to  review 
the  judgment  of  the  court  of  appeals  of  the 
District  of  Columbia,  affirming  a  judgment 
of  the  supreme  court,  dismissing  a  petition 
for  mandamus  to  require  Leslie  M.  Shaw, 
then  Secretary  of  the  Treasury,  to  issue  a 
draft  in  favor  of  the  petitioner,  plaintiff  in 
error  here,  for  the  sum  of  $181,368.95,  in 
payment  of  a  claim  referred  to  him  by  an 
act  of  Congress  approved  February  17,  1903. 
[32  Stat,  at  L.  1612,  chap.  559.]  Shaw,  pend- 
ing the  appeal,  resigned,  and  Cortelyou,  his 
successor  in  office,  was  made  a  party  in  his 
stead,  and  subsequently,  Franklin  MacVeagh 
becoming  Secretary,  he  was  substituted  for 
Cortelyou.  We  shall  call  plaintiff  in  error 
relator  and  defendant  in  error  Tespondentg 


.For  other  cases  see  same  topic  ft  8  numbkb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexe. 
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fhey  haying  occupied  that  relation  in  the 
trial  court. 

J.  W.  Pariah,  of  whose  estate  relator  is 
executrix,  entered  into  a  contract  with  the 
United  States,  as  J.  W.  Parish  &  Ck>mpan7, 
to  deliver,  for  the  use  of  the  United  States 
medical  department  at  Memphis,  St.  Louis, 
and  Cairo,  the  whole  amount  of  ice  required 
to  be  consumed  during  the  remainder  of  the 
year  1863.  The  quality  of  the  ice  was  to  be 
''A  No.  1,"  and  the  contract  stated  the  prices 
to  be  paid  at  the  designated  points  respec- 
tively. On  March  25, 1863,  Joseph  B.  Brown, 
by  instruction  of  the  Assistant  Surgeon  Gen- 
eral, issued  an  order  directing  Parish  to 
deliver  the  ice  as  follows:  St.  Louis,  5,000 
tons,  Cairo,  5,000  tons,  Memphis,  10,000 
tons,  and  Nashville  10,000  tons,  "making  a 
9  total,"  the  order  recited,  ''of  30,000  tons 
2  which  you  have  contracted  to  deliver.  The 
•  ice  to^  delivered  at  Nashville  and  Memphis 
is  for  the  use  of  the  sick  of  the  armies  in  the 
field,  and  should  be  furnished  without  de- 
lay." Parish  immediately  proceeded  to  exe- 
cute the  order,  and  was  performing  it  when, 
<m  the  31st  of  March,  1863,  he  received  a 
letter  from  the  AssisUnt  Surgeon  General, 
under  the  instructions  of  the  Surgeon  Gen- 
eral, suspending  the  order  of  March  25th 
imtil  instructions  should  be  received  from 
the  Surgeon  General.  At  the  date  of  this 
letter  12,768  tons  of  ice  had  been  delivered 
and  paid  for  at  the  contract  price.  The  or- 
der of  suspension  was  never  recalled.  Un- 
der the  authority  of  an  act  of  Congress  ap- 
proved May  31,  1872  [17  Stat,  at  L.  195, 
ehap.  245],  Parish  brought  suit  against  the 
United  States  to  enforce  his  demand  under 
the  contract.  The  court  of  claims  dismissed 
the  suit.  12  Ct.  CI.  609.  This  court  re- 
versed the  judgment  and  remanded  the  case, 
with  directions  to  ascertain  the  damages 
sustained  by  Parish.  100  U.  S.  500,  25  L. 
ed.  763.  The  court  of  claims  rendered  judg- 
ment for  the  claimant  for  the  sum  of  $10,- 
444.91.  16  Ct.  CI.  642.  Parish  then  peti- 
tioned Congress  to  satisfy  as  much  of  his 
claim  as  had  not  been  satisfied  by  the  court 
of  claims.  Responding  to  a  reference  by  a 
committee  of  the  House  of  Representatives, 
the  War  Department,  through  the  Surgeon 
General,  reported  that  the  whole  of  the  un- 
delivered ice,  through  the  order  of  suspen- 
sion, amounted  to  17,232  tons,  and  the  same 
had  been  lost  by  the  contractor.  The  report 
also  stated  that,  under  the  evidence  before 
the  court  of  claims,  and  additional  evidence 
before  the  Department,  Parish  was  entitled 
to  be  reimbursed,  in  addition  to  the  judg- 
ment of  the  court  of  claims,  ii  the  sum  of 
$58,341.85,  for  the  loss  he  had  sustained 
because  of  the  nondelivery  of  the  17,232 
tons.  After  this  report,  on  February  20, 
1886,  Congress  passed  an  act  directing  pay- 


ment of  said  sum  of  $58,341.85  to  Parish,  in 
addition  to  said  sum  of  $10,444.91,  being 
the  balance  of  money  laid  out  and  expended 
by  him  in  the  purchase  of  17,232  tons  of  ice 
for  the  use  and  at  the  request  of  the  gov- 
ernment of  the  United  States,  which  were 
not  afterwards  called  for,  but  were  wholly 
lost  to  the  said  Parish.  24  Stat,  at  L.  653,  et 
chap.  11.  Parish  again*applied  to  Congress  • 
for  relief,  and,  on  February  17,  1903,  the 
act  in  controversy  was  passed.  It  will  be 
given  in  the  opinion. 

Messrs.  Holmes  Conrad  and  Ijeigh 
Robinson  for  plaintiff  in  error. 

Assistant  Attorney  General  Russell  for 
defendant  in  error.  ^ 

09 

*  Mr.  Justice  McKenna  delivered  the  opin-  • 
ion  of  the  court: 

It  will  be  observed  that  the  controversy 
in  this  case  started  in  a  contract  of  no  un- 
certainty of  meaning,  and  an  ordinary  ac- 
tion for  damages  for  its  breach,  but  has  ac- 
cumulated incidents  and  complexity,  and  has 
finally  terminated  in  a  dispute  over  an  am-  ^ 
biguous  statute.  ^ 

*  The  case  was  submitted  in  the  suprome  * 
court  of  the  District  upon  what  may  be 
called  a  demurrer  to  the  return,  which  was 
regarded,  and  is  now  regarded,  as  present- 
ing the  question  of  the  power  of  the  Secre- 
tary of  the  Treasury  under  the  act  of  Con- 
gress. This  is  the  ultimate  question.  If 
that  officer  had  the  power,  which  he  asserts 
in  his  return,  to  review  the  evidence  taken 
in  the  court  of  claims,  and  to  "make  such 
findings"  as  might  "seem  right  and  proper 
to  him,"  the  judgment  of  the  court  of  ap- 
peals must  be  affirmed.  As  we  may  not  con- 
trol the  Secretary's  discretion  (United 
States  ex  rel.  Riverside  Oil  Co.  v.  Hitch- 
cock, 190  U.  S.  316,  47  L.  ed.  1074,  23  Sup. 
Ct.  Rep.  698),  we  can  have  no  concern  with 
the  reasoning  advanced  by  him  to  support 
its  exercise. 

As  we  have  seen,  in  the  first  suit  brought 
by  Parish,  the  court  of  claims  decided 
against  him.  It  based  its  decision  on  the 
ground  that  the  Assistant  Surgeon  General 
had  no  "right  to  interpret  the  contract  and 
decide  that  it  called  for  30,000  tons  of  ice, 
and  direct  how  it  should  be  delivered."  The 
court,  however,  found  the  facts.  It  found 
as  follows:  "9.  The  said  Parish  was  pre- 
pared and  iMlling  [italics  ours]  to  deliver 
the  said  30,000  tons  of  ice,  in  conformity 
with  the  conditions  and  obligations  of  his 
said  contract  and  the  terms  of  said  letter 
of  March  25,  1863,  of  which  the  defendant 
had  notice,  but  they  would  not,  nor  did,  re- 
ceive more  than  the  12,768  tons  aforosaid." 
This  finding  is  quoted  in  the  reports  of  the 
congressional  committees  as  one  of  the  ele- 
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ments  inducing  their  reoommendation  of  the 
panage  of  the  bill. 

This  court  disagreed  with  the  court  of 
claims  upon  the  question  of  the  authority 
of  the  Assistant  Surgeon  General,  and  re- 
versed that  court,  but  decided  that  the 
measure  of  Parish's  damages  was  ''the  cost 
of  ice  purchased  at  Lake  Pepin  and  lost,  the 
expense  bestowed  upon  its  care,  and  the 
time  and  expense  of  making  that  purchase, 
and  any  sum  actually  lost  in  regard  to  the 
other  17,232  tons  of  ice  purchased  to  enable 
them  to  meet  the  requirements."  This  rul- 
ing was  based  on  the  assumption  that  Parish 

e,  '^neither  delivered  nor  offered  to  deliver  the 

g  remainder." 

•  *  The  court  of  claims,  upon  the  return  of 
the  case  to  it,  found  obstruction  in  its  rules 
to  taking  additional  evidence,  but,  on  that 
before  it,  made  an  award  in  favor  of  Parish 
in  the  sum  of  $10,444.01. 

He  was  dissatisfied,  and  justly  dissatis- 
fied. He  appealed  to  Congress,  the  peti- 
tion alleges,  and  respondent  does  not  deny 
the  allegation,  for  ''the  means  of  satisfy- 
ing so  much  of  his  claim  as  the  court  of 
last  resort  had  adjudicated  to  be  his  un- 
questionable right."  The  petition  further 
alleges  (again  with  no  denial  by  respond- 
ent) that  his  ''claim  was  referred  hj  the 
House  committee  to  the  War  Department 
for  report.  The  Surgeon  General  found 
that  the  whole  amount  of  undelivered  ice, 
vie,,  17,232  tons,  was  lost  to  said  Parish, 
and  ascertained  the  cost  thereof."  Congress 
passed  an  act  February  20,  1886,  appro- 
priating the  sum  of  $58,341.85  to  pay  that 
loss.  24  Stat,  at  L.  653,  654,  chap.  11. 
By  the  payment  of  the  money  appropriated, 
Parish  received  the  contract  price  on  the 
ice  actually  delivered,  namely,  12,768  tons, 
and,  in  addition,  what  he  had  actually 
spent  and  actually  lost  on  account  of  the 
balance,  namely,  17,232  tons  of  ice.  This 
is  not  denied,  nor  that  that  which  was  paid 
to  him  was  only  that  which  this  court  had 
decided  should  have  been  paid  to  him  Janu- 
ary 1,  1864.  "That  is  to  say,"  to  quote 
from  the  petition,  "the  said  Parish  had  not 
only  lost  the  interest  on  this  large  sum  of 
money  for  more  than  two  decades,  but  had 
been  forced  to  meet  the  expense  of  litigat- 
ing the  claim,  and  had  been  subjected  to 
the  labors  and  anxieties  and  trials  of  prose- 
cuting the  same." 

The  next  step  was  the  passage  of  the  act 
in  controversy;  and  we  come  to  its  con- 
sideration and  the  determination  of  how  its 
ambiguity,  if  indeed  it  have  any,  is  to  be 
resolved.  It  had,  we  may  say  at  the  start 
of  our  discussion,  its  impulse  in  the  belief 
that  injury  had  been  done  to  Parish,  and  it 
was  intended  to  provide  a  means  of  redress.  I 


Keeping  in  view  this  purpose,  we  may  get 
light  by  which  to  interpret  the  act 

As  we  have  already  said,  the  ruling  of 
this  court  in  Parish  v.  United  States,  106(9, 
U.  S.  500,  25  L.  ed.  763,  was  based  on  the  % 
assumption  that* Parish  had  "neither  de- • 
livered  nor  offered  to  deliver"  the  17,232 
tons  of  ice,  the  nonacceptance  of  which  has 
given  rise  to  this  controversy.  Comment^ 
ing  on  that  declaration,  the  committees  of 
Congress  called  it  a  "mistaken  allegation'* 
and  a  "false  assumption,"  and  said  thai 
the  decision  of  the  court  turned  upon  it 
The  committees  further  said  that  the  court 
"entirely  overlooked"  finding  9  of  the  court 
of  claims,  and  that  the  "result  of  this  over- 
sight was  to  cause  the  court  to  lay  down 
a  rule  of  damages  inconsistent  with  the- 
facts  and  unjust  to  the  parties."  The  com- 
mittees then  reviewed  certain  cases,  among^ 
others.  United  States  v.  Behan,  110  U.  S. 
338,  28  L.  ed.  168,  4  Sup.  Ct.  Rep.  81,  and 
declared  that  the  latter  case  established  the- 
prima  facie  measure  of  damages  for  a. 
breach  of  a  contract  sustained  by  the  in- 
jured party  to  consist  of  "two  distinct, 
items  or  grounds  of  damage;  namely,  first, 
what  he  has  already  expended  toward  per- 
formance,  less  the  value  of  material  oii< 
hand;  secondly,  the  profits  that  he  would 
realize  by  performing  the  whole  contract'^ 
The  report  recognized  that  profits  cannot 
always  be  recovered,  that  they  may  be  re- 
mote and  speculative,  incapable  of  that, 
clear  and  direct  proof  which  the  law  re- 
quires. But  it  is  manifest  that  the  com- 
mittees did  not  think  the  case  called  for 
that  limitation,  for  it  was  said  that  the 
reasons  for  the  application  of  the  "equitable* 
rules  in  the  Behan  Case  were  not  nearly  so- 
clear  and  strong  as  in  the  Parish  Case," 
and  declared  as  follows: 

"In  the  latter  case  the  contract  expressly 
provided  what  should  be  paid  for  the  ice- 
delivered  at  the  various  places  named.  The 
profits,  therefore,  were  readily  and  easily 
ascertainable.  In  fact,  that  was  the  theory 
of  the  plaintiff  in  making  his  case  before 
the  court  of  claims,  and  the  record  of  that 
court  shows  that  the  proofs  on  that  point 
were  explicit,  bringing  the  case  properly 
within  the  principles  laid  down  in  Behan  v. 
United  States. 

"In  a  word,  it  is  perfectly  clear  that  the 
supreme  court  quite  overlooked  one  of  the 
most  important  findings  of  fact  in  the  Par-  ^ 
ish  Case.    At  all  events,  there  is  no  doubt  ete 
that  the  law^ls  properly  stated  in  the  Behan  • 
Case.     And    all    the    present   bill    contem- 
plates is  a  final  and  proper  settlement  on 
the  rule  of  law  which  is  older  than  our  re- 
public,   and    is    everywhere    recognized    as 
the  only  equitable  one  that  can  be  applied, 
in  the  premises.'* 
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It  is  manifest,  therefore,  that  the  act  was 
passed  under  the  conviction  that  Parish 
had  rights  which  had  not  been  satisfied; 
and  we  are  brought  to  the  consideration  of 
the  act  as  the  means  of  satisfying  them. 

The  act  provides  "that  the  Secretary  of 
the  Treasury  is  hereby  authorized  and  di- 
rected to  make  full  and  complete  examina- 
tion into  the  claim  of  Joseph  W.  Parish 
against  the  United  States  for  balances  al- 
leged to  be  due  him  by  virtue  of  a  contract 
made  by  J.  W.  Parish  k  Company  with 
Henry  Johnson,  medical  storekeeper,  acting 
on  behalf  of  the  United  States.  •  .  . 
That  the  Secretary  shall  determine  and  aa- 
eertain  the  full  amount  which  should  have 
been  paid  said  J,  W.  Parish  d  Company,  if 
the  said  ooniraot  had  been  carried  out  in 
fuU,  without  change  or  default  made  by 
^ther  of  the  parties  thereto  [italics  ours] 
under  the  rule  of  the  measure  of  damages 
laid  down  by  the  Supreme  Court  of  the 
United  States  in  the  case  of  the  United 
States  V.  Behan,  supra,  and  in  accordance 
with  the  evidence  in  the  case,  collected  by 
the  United  States  court  of  claims  [italics 
ours],  and  after  determining  the  full 
amount  thus  due,  .  •  .  under  the  said 
contract  and  rule  of  law  aforesaid,  to  de- 
du4St  therefrom  all  payments  .  .  .  stat- 
ing what  balance.  If  any,  is  due  under  the 
rule  and  evidence  prescribed  herein,  and 
pay  the  said  balance  to  said  Joseph  W. 
Parish,  the  present  owner  of  said  claim; 
and  sufficient  money  to  pay  such  balance  is 
hereby  appropriated  out  of  any  money  in 
the  Treasury  which  has  not  been  otherwise 
appropriated."  32  Stat,  at  L.  1612,  chap. 
559. 

The  issue  between  the  parties  in  their 

ultimate  statement  is  as  follows:     Relator 

contends  that  the  Secretary  was  directed 

to   ascertain   what   amount   Parish   should 

receive  under  the  contract,  "which  he  was 

^  ready,  able,  and  willing  to  carry  out."  Re- 

co  spondent  contends  that  the  Secretary  was 

•  to  pass  on  the^evidence  taken  in  the  court 

of  claims,  and  make  such  finding  as  might 

seem   right  and  proper  to  him.     In  other 

words,  to  exercise  judgment  and  discretion. 

To  sustain  their  respective  contentions 
the  parties  do  not  urge  the  same  words  as 
the  tests  of  the  meaning  of  the  statute. 
The  relator,  to  determine  the  Secretary's 
duty,  puts  emphasis  on  the  provision  that 
he  was  to  ascertain  the  "full  amount  which 
should  have  been  paid  ...  if  the  con- 
tract had  been  carried  out  in  full,  without 
ehange  or  default  made  by  either  of  the 
parties  thereto."  Respondent  finds  diffi- 
culty with  that  provision,  and  says  that 
"at  first  glance"  it  "may  look  positive  and 
arbitrary."  But  it  is  urged  that  the  clause 
^does  not  say  which  would  have  been  paid. 


but  which  'should'  have  been  paid;  and 
when  we  turn  to  the  'contract'  an  am- 
biguity immediately  arises,  because  the 
contract,  'carried  out  in  full,'  did  not  call 
for  any  particular  quantity  of  ice."  And 
to  remove  the  effect  of  the  certainty  in  the 
quantity  of  ice  required,  made  by  the  order 
for  30,000  tons,  it  is  said  that  the  "special 
act  nowhere  speaks  of  this  order,  but  only 
of  the  contract."  The  final  comment  is 
that  "no  other  clause  of  the  act  seems  to 
be  worth  quoting  as  an  unambiguous  order 
to  make  an  arbitrary  calculation  and  al- 
lowance," while  the  act  "in  places  unequivo- 
cally requires  something  different  from  an 
arbitrary  calculation."  To  support  this 
it  is  urged  that  the  act  directs  a  full  and 
complete  examination  of  Parish's  claim  for 
a  balance  alleged  to  be  due  him  by  virtue 
of  the  contract.  To  do  this,  it  is  argued* 
"would  require  as  much  judgment  and  dis- 
cretion as  the  Secretary  could  muster."  A 
striking  contrast  is  exhibited  to  this  by 
declaring  that  the  duty  required  of  the 
Secretary  under  relator's  contention  was 
"to  do  a  sum  in  arithmetic  which  any 
schoolboy  could  do  in  five  minutes;  that  is, 
multiply  the  prices  per  ton  with  the  30,000 
tons,  and  deduct  the  amount  already  paid, 
as  per  receipts  on  file  In  the  Treasury." 

It  is  elementary  that  all  the  words  of 
the  statute  must  be  considered  in  determin-  n 
ing  its  meaning,  and  we  may  not»*therefore,  S* 
disregard  the  provision  of  the  statute  which 
directs  the  Secretary  to  determine  and  as- 
certain the  full  amount  which  should  have 
been  paid  if  the  said  contract  had  been  car- 
ried out  in  fuU,  without  change  or  default 
made  by  either  of  the  parties.  And  it 
seems  to  us  that  these  words  express  the 
subject  of  inquiry,  the  exact  command  to 
the  Secretary  to  which  the  other  provisions 
of  the  statute  are  subordinate.  He  was  not 
to  determine  if  Parish  was  in  default. 
That  inquiry  was  precluded.  It  had  been 
adjudged  otherwise  by  the  court  of  claims 
and  by  this  court.  It  had  been  declared 
otherwise  by  the  legislature.  The  act  of 
Congress  of  February  20,  1886,  passed  to 
complete  the  judgments  of  the  courts,  ap- 
propriated the  sum  of  $58,341.85,  "being 
the  balance  of  money  laid  out  and  expended 
by  him  [Parish]  in  the  purchase  of  17,232 
tons  of  ice,  for  the  use  and  at  the  request 
of  the  government  of  the  United  States, 
which  were  not  afterwards  called  for, 
.  .  .  but  were  wholly  lost  to  said  Par- 
ish"  (the  italics  ours). 

The  following  things,  therefore,  had  been 
determined:  The  existence  of  a  eontract 
for  the  delivery  of  ice,  quantity  not  men- 
tioned, at  different  points  and  at  different 
prices.  The  quantity  was  afterwards  fixed 
at  30,000  tons,  and  the  contract  made  spe- 
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cific  in  every  particuar, — quantity,  qual- 
ity, places  of  delivery,  and  prices.  Per- 
formance was  undertaken  and  12J68  tons 
delivered.  Then  came  the  order  of  suspen- 
sion,— ^not  revocation,  it  must  be  kept  in 
mind, — and  Parish  had  to  keep  prepared. 
He  was  not  permitted  to  fulfil  his  contract, 
he  dared  not  be  unprepared  to  do  so  upon 
any  notice.  This  court,  in  Parish  v.  United 
States,  supra,  has  portrayed  the  situation. 
The  demand  upon  him  was  "an  unequivocal 
demand,"  the  court  said,  for  30,000  tons, 
and  "to  enable  him  to  fulfil  this  demand 
.  .  .  required  promptitude  and  diligence 
in  securing  the  ice."  The  court  states  why. 
A  moment's  reflection  on  the  situation 
shows  us  why.  The  ice  was  needed  for  the 
use  of  the  armies  in  the  field.  It  might  be 
demanded  at  any  time.  The  necessity  for 
it  might  be  imperative.  If  Parish  could 
n  not  have  supplied  it,  this  court  said,  the 
•  officers  of  the^govemment  would  have  pro- 
cured it  at  any  price  in  the  market, — a 
price  which  would  have  been  enormously 
enhanced  by  that  very  demand, — and  Par- 
ish would  have  been  liable  for  the  difference 
between  such  price  and  the  contract  price. 
He  was,  therefore,  this  court  said,  "under 
an  imperative  necessity  to  prepare  to  ful- 
fil this  requirement."  He  realized  his  sit- 
uation, and  that  he  prepared  against  its 
contingencies  was  the  finding  of  the  court 
of  claims,  it  was  the  declaration  of  Con- 
gress in  the  act  of  February  20,  1886,  and 
it  was  the  repeated  declaration  of  the  com- 
mittees of  Congress  in  their  recommenda- 
tion of  the  passage  of  the  act  in  contro- 
versy. We  see  now  the  reason  for  regard- 
ing the  opening  clause  of  the  act  as  its 
principal  and  dominating  clause.  We  see 
now  why  his  readiness  to  perform,  the  pos- 
session of  the  means  of  performance,  and 
the  offer  of  performance,  were  to  be  as- 
sumed by  the  Secretary,  and  the  loss  of 
profits  only  was  to  be  determined.  And 
the  profits,  the  committees  said,  "were 
readily  and  easily  ascertainable."  Indeed, 
because  they  were,  their  calculation  was 
referred  to  an  executive  officer.  If  to  as- 
certain them  involved  an  intricate  judicial 
problem,  the  reference  would  have  been  to 
the  judicial  tribunals,  for  we  cannot  agree 
with  the  intimation  of  the  government,  that 
Congress  would  imagine  that  the  court  of 
claims  and  this  court  were  unable  "to  mas- 
ter the  difficulties"  of  that  problem.  The 
better  supposition  is  that  Congress  regarded 
the  controversy  as  over,  and  that  the  time 
for  reparation  had  arrived,  and,  that  it 
might  be  quick  and  complete,  referred  the 
matter  to  that  officer  w4io  could  best  state 
the  balance  due  and  pay  it. 

It  does  not  militate  with  this  conclusion 
that  the  duty  enjoined  was  simple.     The 


committees  of  Congress  believed  it  to  be 
so,  believed  that  the  extent  of  relief  to 
which  Parish  was  entitled  and  the  items  of 
it  had  been  established.  The  act  in  con- 
troversy was  the  expression  of  that  belief. 
Its  purpose  was  relief  shown  to  be  due  from 
a  problem  already  solved — ^not  to  start  an- 
other problem.  The  duty  enjoined  required  qo 
a  reference  in  a  sense  to  evidence,  it  may^ 
be,  but  it  was  to*evidence  whose  probative* 
force  had  been  estimated  and  declared.  It 
conduced  to  but  one  conclusion.  That  con- 
clusion was  stated  by  the  Auditor  of  the 
War  Department,  following  the  direction 
of  the  statute,  to  be  a  balance  in  Parish's 
favor  of  $181,358.95.  This  amount  repre- 
sented the  amount  that  Parish  should  have 
received  over  and  above  what  he  was  paid 
by  direct  payment,  judgment,  or  appropria- 
tion by  Congress,  and  the  balance  due  him 
under  the  rule  in  the  Behan  Case. 

The  judgment  of  the  Court  of  Appeals  is 
reversed,  and  that  court  is  .directed  to  re- 
verse the  judgment  of  the  Supreme  Court, 
and  direct  the  latter  court  to  sustain  the 
demurrer  of  relator  to  the  return  of  re- 
spondent, and  enter  judgment  as  prayed 
for  in  the  petition  of  relator. 

Mr.  Justice  Moody  took  no  part  in  the 
decision. 


(a4  U.  S.  138) 

DISTRICT  OF  COLUMBIA,  Plff.  in  Err^ 

V. 

ALICE  BROOKE. 

Cebtiobari  (5  54*)— Rktubn— Waivbb  o» 
Defects. 

1.  Technical  defects  in  the  return  of 
municipal  officers  in  a  proceeding  by  cer- 
tiorari to  quash  an  alleged  illegal  drainase 
tax  assessment  are  waived  by  failure  to  ob- 
ject when  the  return  to  the  rule  to  show 
cause  was  made  the  return  to  the  writ. 

[Ed.    Note.— For   other    cases,    see   Certiorari 
Dec.  Dig.  S  S4.*] 
MUNIGIPAI.      OOBPOBATIONS      (|      440*)    — 

Dbainaqe    Tax— Validitt— DEVBirnB. 

2.  An  abutting  owner  cannot  urge  against 
the  validity  of  a  drainage  tax  assessment 
for  connecting  her  property  with  a  sewer 
that  no  showing  was  made  that  any  nui- 
sance existed  on  her  property,  or  that  tha 
means  of  drainage  already  there  were  un- 
sanitary or  insufficient,  or  that  any  neces- 
sity existed  for  making  the  connection. 

irSA.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  §  440.*] 

Constitutional  Law  (j  42*)— Statutes— 
Who  mat  Question  Validitt. 

3.  An  abutting  owner  of  property  on 
which  dwellings  have  been  erected  cannot 
challenge  the  validity  of  a  provision  in  tha 
act  oflMay  19,  1896  (29  Stat,  at  L.  125* 
c.  206),  creating  a  drainage  system  in  the 
District  of  Columbia,  which  affects  only 
owners  of  unimproved  property. 

[Ed.  Note.— For  other  cases,  see  Gonstitntlonal 
Law.  Dec.  Dig.  §  42.*] 


•For  other  oases  see  same  topic  ft  §  number  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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CoNGrrrruTioNAi.  Law  (§  290*)— Due  Pbo- 
C£S8  OF  Law— Dbainaoe  Tax. 
4.  Due  process  of  law  is  not  denied  an 
abutting  owner  of  property  on  which  dwell- 
ings have  been  erected  by  the  attempt,  in 
the  act  of  May  19,  1896,  creating  a  drain- 
age system  in  the  District  of  Columbia,  un- 
der which  she  is  assessed  for  the  expense  of 
connecting  her  property  with  a  sewer,  to  give 
a  controlling  evidential  effect  to  the  exist- 
ence of  such  improvements  as  dwellings,  as 
indicating  the  necessity  for  making  such 
connection. 

[Ed.  Note.— For  ctber  cases,  see  CkmstltttUonal 
Law,  Dec.  Dig.  S  290.»] 

Constitutional  Law  (§  233»)— Discrim- 
ination Between  Residents  and  Non- 
residents. 

6.  The  distinction  between  resident  and 
nonresident  owners  of  abutting  property  in 
the  act  of  May  19,  1896,  creating  a  drain- 
age system  for  the  District  of  Columbia,  in 
that  the  coercion  of  the  law  as  to  making 
connections  with  a  sewer  is  by  criminal 
punishment  in  the  case  of  residents,  whereas, 
against  nonresident  owners,  the  District 
does  the  work  in  case  of  their  neglect,  and 
assesses  the  cost  against  the  property  as  a 
tax,  does  not  invalidate  the  statute  for  dis- 
crimination, even  assuming  that  Congress  is 
forbidden  to  enact  discriminating  legisla- 
tion. 

[Bd.  Note.->-For  other  oases,  see  Constitutional 
Law,  Dec.  Dig.  8  283.*1 

[No.   117.] 

Argued  April  7,   1909.     Decided  May   17, 
1909. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
District  of  Columbia  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Su- 
preme Court  of  the  District,  quashing,  on 
certiorari,  an  assessment  for  a  drainage  tax. 
Reversed  with  directions  to  reverse  the  judg- 
ment of  the  Supreme  Court  of  the  District, 
and  to  dismiss  the  petition. 

See  same  case  below,  29  App.  D.  C.  663. 

M      Statement  by  Mr.  Justice  McKenna: 
•    •This  writ  was  issued  to  review  a  judg- 
§  mmt  of  the  court  of  appeals,  affirming  a 
^  judgment  of  the  supreme  court,*  quashing 
and  vacating  certain  proceedings  taken  for 
the  assessment  of  a  drainage  tax  upon  the 
property  of  defendant  in  error,  under  the 
authority  of  an  act  of  Congress  of  May  19, 
1896,— "An  Act  to  Provide  for  the  Drain- 
age of  Lots  in  the  District  of  Columbia." 
29  Stat  at  L.  125,  chap.  206. 

The  act  provides  (1)  that  each  original 
lot  or  subdivisional  lot  in  the  District  of 
Columbia,  where  there  is  a  public  sewer,  \ 
shall  be  connected  with  such  sewer,  and 
where  there  is  a  water  main,  connected  with  ' 


such  water  main,  under  certain  conditions, 
which  are  enumerated.  (2)  It  is  made  the 
duty  of  the  commissioners  of  the  District 
to  notify  the  owner  or  owners  of  every  lot 
required  by  the  act  to  be  connected  with  a 
public  sewer  or  water  main,  as  the  case 
may  be,  to  so  connect  such  lot,  the  work 
to  be  done  in  accordance  with  the  regula- 
tions governing  plumbing  and  house  drain- 
age in  the  District.  (3)  If  the  owner  or 
owners  neglect  for  thirty  days  after  re- 
ceipt of  notice  to  make  such  connections, 
be  shall  or  they  shall  be  deemed  guilty  of 
a  misdemeanor,  and  be  punished  by  a  fine 
of  not  less  than  $1  nor  more  than  $5  for 
each  day  of  neglect.  (4)  If  the  owner  be 
a  nonresident  of  the  District,  or  cannot  be 
found  therein,  the  commissioners  shall  give 
notice  by  publication  twice  a  week,  for  two 
weeks,  in  some  newspaper  published  in  the 
city  of  Washington,  to  such  owners,  di- 
recting the  connection  of  such  lot  with 
such  sewer  or  such  water  main,  as  the  cass 
may  be:  "Provided,  however,  that,  if  the 
residence  or  place  of  abode  of  the  said  non- 
resident lot  owner  be  known  or  can  be  as- 
certained on  reasonable  inquiry,  then,  and 
in  that  case,  a  copy  of  the  aforesaid  notice 
shall  be  mailed  to  said  nonresident,  ad- 
dressed to  him  in  his  proper  name,  at  his 
said  place  of  residence  or  abode  with  legal 
postage  prepaid;  and  in  case  such  owner  or 
owners  shall  fail  or  neglect  to  comply  with 
the  notice  aforesaid  within  thirty  days,  it 
shall  be  the  duty  of  said  commissioners  to 
cause  such  connection  to  be  made,  the  ex- 
pense to  be  paid  out  of  the  emergency  fund; 
such  expense,  with  necessary  expense  of  ad- 
vertisement, shall  be  assessed  as  a  tax  ^ 
against  such  lot,  which  tax  shall  be  car-  J 
ried  on  the  regular  tax*  roll  of  the  Dis-  * 
trict  of  Columbia,  and  shall  be  collected  in 
the  manner  provided  for  the  collection  of 
other  taxes." 

The  petition  of  defendant  in  error  for 
certiorari  alleges  that  she  is  a  resident  of 
Maryland,  and  was  owner  of  the  property 
against  which  the  assessment  was  made  at 
the  time  the  connections  were  made  by  the 
commissioners.  She  alleges  that  the  assess- 
ment or  tax  is  illegal  in  its  entirety  and 
beyond  the  power  of  the  respondent  (the 
District)  to  collect,  in  this,  that  the  re- 
spondent had  no  jurisdiction  of  her  prop- 
erty, "the  said  act  of  Congress  being,"  she 
further  alleges,  "unconstitutional  and  void, 
because  it  discriminates  between  owners  of 
real  estate  in  said  District;  the  said  act 
not  being  uniform  and  capable  of  universal 
enforcement."  She  also  alleges  that  the 
assessment  or  tax  is  void  in  its  entirety 
because  the  provisions  of  the  4th  section 


•For  other  oases  see  same  topic  ft  S  numbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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of  the  act  were  not  complied  with  in  cer- 
tain particuhirs  which  were  let  out.  We 
do  not  give  them,  because  two  only  are  re- 
lied on;  to  wit»  that  the  record  does  not 
show  that  notice  was  mailed  to  her,  aa  pro- 
Tided  by  §  4,  and  that  the  record  fails  to 
disclose  that  any  nuisance  existed  on  her 
property,  or  that  the  means  of  drainage  al- 
ready there  were  unsanitary  or  unsufficient. 

A  rule  to  show  cause  was  issued,  to  which 
the  District  made  return.  The  return  was 
verified  by  the  commissioners.  It  denied 
some  of  the  aUegations  of  the  petition, 
averred  the  constitutionality  of  the  act, 
and  that  due  and  legal  proceedings  were 
taken  thereunder  in  making  the  connections 
and  assessing  the  tax,  including  notice  to 
petitioner.  To  the  return  were  attached,  to 
use  the  language  of  the  court  of  appeals, 
"copies  of  such  pertinent  official  papers  and 
records  as  were  in  the  custody  of  the  Dis- 
trict." 

The  writ  was  ordered  to  be  granted.  The 
return  to  the  rule  was  made  the  return  to 
the  writ.  Subsequently,  the  court,  reciting 
that  the  cause  having  been  argued  by  coun- 
sel, and  submitted  to  the  court  on  the  writ 
of  certiorari,  and  the  return  thereto  filed 
herein  by  respondent,  adjudged  the  tax  to 
9  be  "illegal  and  void,"  and  that  it  should 
•  be  "quashed  and  held « for  naught"  The 
respondent  was  "forthwith  directed  to  can- 
cel the  same  on  its  tax  records." 

The  judgment  was  affirmed  by  the  court 
of  appeals.     29  App.  D.  G.  563. 

Messrs.  Francis  H.  Stephens  and  Ed* 
ward  H.  Thomas  for  plaintiff  in  error. 

Messrs.  John  Ridont  and  George  C.  Gert- 
man  for  defendant  in  error. 

7    *Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

Defendant  in  error,  to  sustain  her  con- 
tention that  the  record  does  not  show  no- 
tice to  her  of  the  proposed  work,  says  that 
it  shows  only  that  a  "parcel"  was  mailed  to 
her,  not  a  letter,  and  that  the  contents  of 
the  parcel  are  not  disclosed.  To  the  ex- 
treme technicality  of  this  contention  the 
court  of  appeals  answered  that  no  objec- 
tion was  made  to  the  return,  and  that  it 
averred  that  the  officers  and  agents  of  the 
District  made  diligent  search  for  defend- 
ant in  error  in  the  District,  and  that  she 
could  not  be  found  there,  and  that  plaintiff 
in  error  believed  that  she  was  a  citizen  and 
resident  of  the  state  of  Maryland.  The 
court  also  pointed  out  that  the  return  al- 
leged that  notice  was  given  to  her  by  pub- 
lication, as  required  by  the  act  of  Con- 
gress, and  by  registered  letter,  postage  pre- 
paid,  which  was  received  by  her.    A  regis- 


try return  receipt,  with  her  signature  at- 
tached thereto,  was  made  part  of  the  re- 
turn. Commenting  on  this,  the  court  said 
that,  if  there  was  a  defect  in  the  return,  it 
was  purely  technical,  and  could  have  been 
corrected.  "Upon  the  granting  of  the  writ," 
the  court  observed,  "had  objection  been 
made  to  the  adoption  by  the  commissioners 
of  their  preliminary  return,  the  court  un- 
doubtedly would  have  permitted  an  amend- 
ment to  the  record  for  the  purpose  of  sup- 
plying the  defects  now  complained  of  ij 
petitioner  [defendant  in  error  here].  Hav- 
ing, then,  made  no  objection  to  the  form  of 
the  return,  it  is  too  late  to  do  so  now."  If 
we  could  concede  that  the  record  justifies 
the  distinction  made  by  defendant  in  error 
between  a  parcel  and  a  letter,  we  should  g, 
adopt  without  hesitation  the  reply  made  J 
by  the  court* of  appeals  to  the  contention* 
based  on  that  distinction,  or  upon  any  de- 
fect in  the  return  which  could  have  been 
removed  if  objection  had  been  seasonably 
made. 

The  second  contention  of  defendant  in 
error  is  that  the  record  fails  to  disclose 
that  any  nuisance  existed  on  her  property, 
or  that  the  means  of  drainage  already  there 
was  unsanitary  or  insufficient,  or  that  any 
necessity  existed  for  making  the  connection. 
This  contention  seems  to  be  made  in  this 
court  for  the  first  time.  It  certainly  re- 
ceived no  notice  from  the  court  of  appeals, 
and  the  fact  that  it  assumes  that  there  was 
means  of  drainage  on  defendant  in  error's 
lot  is  not  alleged  in  her  petition.  But, 
suppose  the  fact  had  been  alleged;  a  prop- 
erty owner  cannot  urge  against  the  drain- 
age system  of  the  District  that  he  had 
adopted  a  system  of  his  own,  and  chal- 
lenge a  comparison  with  that  of  the  Dis- 
trict, and  obey  or  disobey  the  law  accord- 
ing to  the  result  of  the  comparison.  The 
contention  virtually  denies  any  power  in 
Congress  to  create  a  system  of  drainage  to 
which  a  lot  owner  must  conform. 

Finally,  defendant  in  error  attacks  the 
validity  of  the  law,  and  bases  attack,  to  use 
her  words,  "upon  certain  salient  vices  in 
the  act  which  are  apparent  on  its  face,  of 
which  the  principal  are — 

"(a)  The  attempt  to  give  controlling 
evidential  effect  to  the  mere  existence  of 
an  improvement  in  case  of  improved  prop- 
erty, and  to  the  ex  parte  certificate  of  the 
health  officer  in  the  case  of  unimproved 
property,  thus  violating  the  'due  process' 
clause  of  the  Constitution. 

"(b)  Because  the  act  lacks  the  requisite 
uniformity,  inasmuch  as  it  undertakes  to 
provide  one  law  for  property  of  residents 
and  another  for  property  of  nonresident 
owners  in  said  District. 
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"(c)  Because  the  act  is  not  capable  of 
nniyersal  enforcement,  and  creates  unequal 
burdens. 

"(d)  Because  the  act  is  incapable  of  uni- 
form enforcement  as  against  all  property 
in  the  District  of  Columbia." 
^  The  first  objection  was  not  expressed  in 
•  the  petition  nor*made  in  the  lower  courts, 
and  we  might  therefore  decline  to  entertain 
It.  At  best,  defendant  in  error  can  only 
be  heard  against  "the  evidential  effect  of 
the  mere  existence  of  an  improvement,"  be- 
cause her  property  does  not  come  within 
the  category  of  unimproved  property.  Her 
improvements  are  dwelling  houses,  and  their 
mere  existence  indicated  the  necessity  for 
drainage.  That  they  may  sometimes  be 
vacant  is  unimportant.  What  rights  own- 
ers of  lots  differently  improved  or  owners 
•f  unimproved  property  may  have  is  no 
eoncern  of  defendant  in  error.  Her  conten- 
tion, therefore,  that  the  act  deprives  her  of 
due  process  of  law,  is  unsound. 

The  other  objections  expressed  the  same 
fundamental  idea;  to  wit,  that  the  act  dis- 
criminates between  resident  and  nonresident 
owners  of  property,  and,  because  it  does, 
It  is  void.  The  court  of  appeals  yielded  to 
this  eontention,  following  the  authority  of 
McGuire  v.  District  of  Columbia,  24  App. 
D.  G.  22,  65  TjJRJl.  430. 

The  defendant  in  error  asserts  this  dis- 
erimination  and  argues  its  consequences  at 
some  length,  but  does  not  refer  to  any  pro- 
vision of  the  Constitution  of  the  United 
States  which  prohibits  Congress  from  en- 
acting laws  which  discriminate  in  their 
operation  between  persons  or  things.  If 
there  is  no  express  prohibition  of  such 
power,  may  prohibition  be  implied  from  our 
form  of  government?  Upon  that  proposi- 
tion we  need  not  express  an  opinion.  If 
prohibition  exists,  it  must  rest  on  all  the 
powers  conferred  by  the  Constitution.  This 
court,  however,  has  just  held,  in  the  case 
of  United  States  ex  rel.  Atty.  Gen.  v.  Dela- 
ware &  H.  Co.  213  U.  S.  366,  53  L.  ed.  — , 
20  Sup.  Ct.  Rep.  527,  that  Congress  may, 
in  the  exercise  of  the  powers  to  regulate 
commerce  among  the  states,  discriminate 
between  commodities  and  between  carri- 
ers engaged  in  such  commerce.  And  it 
was  said  that  the  assertion  that  "in- 
justice and  favoritism''  might  "be  operated 
thereby,"  could  "have  no  weight  in  pass- 
ing upon  the  question  of  power."  In  the 
case  at  bar  we  are  dealing  with  an  exer- 
cise of  the  police  power,— one  of  the  most 
essential  of  powers,  at  times  the  most  in- 
^  sistent,  and  always  one  of  the  least  limits 
^  able  of  the  powers  of  government. 
•*  *  However,  the  question  of  the  power  of 
Congress,  broadly  considered,  to  discrimi- 
nate in  its  legislation,  is  not  necessary  to 


decide,  for,  whether  such  power  is  expressly 
or  impliedly  prohibited,  the  prohibition  can- 
not be  stricter  or  more  extensive  than  the 
14th  Amendment  is  upon  the  states.  That 
amendment  is  unqualified  in  its  declaration 
that  a  state  shall  not  "deny  to  any  person 
within  its  jurisdiction  the  equal  protection 
of  the  laws."  Passing  on  that  amendment, 
we  have  repeatedly  decided — so  often  that 
a  citation  of  the  cases  is  unnecessary — that 
it  does  not  take  from  the  states  the  power 
of  classification.  And  also  that  such  clas- 
sification need  not  be  either  logically  ap- 
propriate or  scientifically  accurate.  The 
problems  which  are  met  in  the  government 
of  human  beings  are  different  from  those 
involved  in  the  examination  of  the  objects 
of  the  physical  world,  and  assigning  them 
to  their  proper  associates.  A  wide  range 
of  discretion,  therefore,  is  necessary  in  leg- 
islation to  make  it  practical,  and  we  have 
often  said  that  the  courts  cannot  be  made 
a  refuge  from  ill-advised,  unjust,  or  oppres- 
sive laws.  Billings  v.  Illinois,  188  U.  S. 
97,  47  L.  ed.  400,  23  Sup.  Ct  Rep.  272; 
Heath  ft  M.  Mfg.  Co.  v.  Worst,  207  U.  S.  338, 
52  L.  ed.  236,  28  Sup.  Ct.  Rep.  114.  In  the 
light  of  these  principles  the  contentions  of 
defendant  in  error  must  be  judged.  The 
act  in  controversy  makes  a  distinction  in 
its  provision  between  resident  and  nonresi- 
dent lot  owners,  but  this  is  a  proper  basis 
for  classification.  Regarded  abstractly  as 
human  beings,  regarded  abstractly  as  lot 
owners,  no  legal  dlAference  may  be  observed 
between  residents  and  nonresidents;  but, 
regarded  in  their  relation  to  their  respective 
lots  under  regulating  laws,  the  limitations 
upon  jurisdiction,  and  the  power  to  reach 
one  and  not  the  other,  important  differ- 
ences immediately  appear.  We  said  in  St. 
John  V.  New  York,  201  U.  S.  at  page  637 
60  L.  ed.  898,  26  Sup.  Ct.  Rep.  554,  not 
only  the  purpose  of  a  law  must  be  con- 
sidered, but  the  means  of  its  administra- 
tion,— the  ways  it  may  be  defeated.  Legis- 
lation, to  be  practical  and  eflScient,  must 
regard  this  special  purpose  as  well  as  the 
ultimate  purpose.  This  was  in  effect  re- 
peated in  Field  v.  Barber  Asphalt  Paving 
Co.  194  U.  S.  618,  48  L.  ed.  1142,  24  Sup.  ^ 
Ct.  Rep.  784,  where  a  privilege  to  protest  J 
*against  a  street  improvement,  given  by  the  • 
statute  assailed  to  resident  property  own- 
ers and  denied  to  nonresident  property  own- 
ers, was  sustained,  and  the  statute  held 
not  to  violate  the  equality  clause  of  the 
14th  Amendment.  See  Travellers'  Ins.  Co. 
V.  Connecticut,  185  U.  8.  364,  46  L.  ed.  949, 
22  Sup.  Ct.  Rep.  673. 

It  is  not  contended  that  the  act  of  Con- 
gress is  not  impartial  within  the  classes. 
The  act  treats  all  resident  lot  owners  alike 
and  all  nonresidents  alike.    It  is  contended 
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that  there  ib  a  difference  in  the  procedure 
prescribed  in  case  of  default,  and  nonresi- 
dent lot  owners  are  thereby  discriminated 
against,  though  they  stand  in  the  same  re- 
lation to  the  purpose  of  the  law  as  resident 
lot  owners.  In  other  words,  nonresident 
lot  owners  are  not  treated  the  same  as  resi- 
dent owners  in  like  situation,  because 
against  resident  owners  the  coercion  of  the 
law  is  by  criminal  punishment,  while 
against  nonresident  owners  the  remedy  is 
by  civil  proceedings, — the  District  does  the 
work  that  the  nonresident  owners  neglect, 
and  charges  the  expense  thereof  on  their 
property.  This  is  a  distinction,  a  discrimina- 
tion, it  may  be  called,  but  it  has  even  more 
justification  than  that  sustained  in  Field 
T.  Barber  Asphalt  Paving  Co.  supra.  The 
statute  imder  consideration  in  the  case  at 
bar  enjoins  a  duty  on  both  resident  and 
nonresident  lot  owners, —  a  duty  necessary 
to  be  followed  to  preserve  the  health  of  the 
city.  There  is  a  difference  only  in  the 
manner  of  enforcing  it, — a  difference  aris- 
ing from  the  different  situation  of  the  lot 
owners,  and  therefore  competent  for  Con- 
gress to  regard  in  its  legislation.  In  other 
words,  under  the  circumstances  presented 
by  this  record,  the  distinction  between  resi- 
dents and  nonresidents  is  a  proper  basis  for 
classification.  It  might  not  be  under  other 
circumstances.  Blake  v.  McClung,  172  U. 
S.  239,  43  L.  ed.  432,  19  Sup.  Ct.  Rep.  IG5; 
Blake  v.  McClung,  176  U.  S.  69,  44  L.  ed. 
371,  20  Sup.  Ct.  Rep.  307;  Sully  v.  Ameri- 
can Nat.  Bank,  178  U.  S.  289,  44  L.  ed. 
1072,  20  Sup.  Ct.  Rep.  936. 

That  the  remedy  in  the  statute  under 
consideration  against  nonresident  owners 
may  be  more  efficient — more  completely  ful- 
fil the  purpose  of  the  law — than  that 
against  resident  owners,  is  beside  the  ques- 
tion.  Indeed,  the  fact  may  be  disputed. 
M  Usually  the  most  emphatic  and  efficient  en- 
•  forcement*of  a  law  is  through  criminal 
prosecution.  At  any  rate,  it  is  hard  to  be- 
lieve that  there  will  be  many  resident  lot 
owners  whose  delinquency  under  the  statute 
will  be  so  resolute  that  it  will  stand  against 
repeated  charges  of  crime  and  the  conse- 
quent penalties.  But,  be  that  as  it  may, 
it  was  for  Congress  to  decide  whether  such 
possibility  should  be  risked  rather  than  in- 
cur the  greater  possibility  of  more  delin- 
quents in  so  numerous  a  class  as  resident  lot 
owners  if  the  District  was  to  first  bear  the 
expense  of  the  drainage,  and  collect  it  after- 
ward by  civil  proceedings. 

Other  criticisms  are  made  of  the  law  to 
display  what  is  alleged  to  be  its  lack  of 
uniformity.  For  instance,  a  supposition  is 
made  of  tenants  in  common,  some  of  whom 
are  residents  and  the  others  nonresidents, 
and  the  possible  difficulties  that  may  arise 


from  such  ownership  under  the  act;  and 
it  is  asked  if  the  property  belongs  to  resi- 
dent minors  or  insane  persons,  or  persona 
under  legal  disabilities,  can  the  act  be  en- 
forced against  them  or  against  their  prop- 
erty? To  these  suppositions  and  questions 
we  answer  that  it  will  be  time  enough  to 
reply  when  a  case  arises  in  which  they  ars 
presented,  and  to  determine  then  the  open^ 
tion  of  the  act  upon  the  persons  eniuierated. 
Judgment  reversed  with  directions  to  re- 
verse the  judgment  of  the  Supreme  Courts 
quashing  the  tax,  and  to  dismiss  the  peti- 
tion. 

Mr.  Justice  \lliite  did  not  hear  the  argu- 
ment, and  took  no  part  in  the  decision. 


(214  n.  8.  153) 
TEXAS  ft  PACIFIC  RAILWAY  COMPANY 
and  J.  M.  Tucker,  Plffs.  in  Err., 

V. 

EASTIN  &  KNOX,  a  Firm  Composed  of  a 
W.  Eastin  and  D.  L.  Knox,  and  St.  Louis 
k  San  Francisco  Railroad  Company. 

Removal  of  Causes  (§  19*)— Case  In- 
volving Federal  Question— Joint  Ac- 
tion—"Suit  Abisinq  Undsb  Laws  o» 
United  States." 

1.  An  action  brought  jointly  against  a 
corporation  chartered  under  an  act  of  Con- 
gress and  a  local  defendant,  upon  a  joint  lia- 
bility, is  a  suit  arising  under  the  laws  of  ths 
United  States,  and,  as  such,  is  removable 
from  a  state  court  to  a  Federal  circuit  court 
on  petition  of  both  defendants. 

[Ed.  Note.— For  other  cases,  see  Removal  of 
Causes.  Cent  Dig.  S  46;    Dec.  Dig.  §  19.«] 

Removal  of  Causes  (|  89*)— Detebiona- 
TioN  OF  Right  of  Removal. 

2.  The  state  courts  have  no  jurisdiction  to 
pass  finally  upon  the  facts  stated  in  a  peti- 
tion for  the  removal  of  a  cause  from  a  state 
to  a  Federal  circuit  court,  which  show  a 
cause  properly  removable,  since  that  is  the 
exclusive  province  of  the  Federal  court. 

[Ed.  Note.— For  other  cases,  see  Removal  of 
Causes,  Cent.  Dig.  9  193:    Dec  Dig.  §  89.*] 

Removal  of  Causes  (§  17*)  —  Fustheb 
Proceedings  in  State  Coubts  — 
Waives. 

3.  The  right  of  a  Federal  corporation, 
when  sued  in  a  state  court,  to  remove  the 
cause  to  a  Federal  circuit  court,  as  being  one 
arising  under  the  Federal  laws,  is  lost  by  its 
action  in  bringing  into  the  suit  a  cause  of 
action  against  another  corporation,  with 
which  the  plaintiff  has  no  concern,  and  re- 
covering judgment  therein. 

[Ed.  Note.— For  other  cases,  see  Removal  oC 
Causes,  Cent.  Dig.  9  10;    Dec.  Diff.  i  17.*] 

[No.  177.] 

Argued  April  23,  1909.     Decided  May  17p 
1909. 

JN  ERROR  to  the  Supreme  Court  of  th« 
State  of  Texas  to  review  a  judgment 
which,  on  a  second  writ  of  error,  affirmed  • 
judgment  of  the  Court  of  Civil  Appeals,  In 
that  state,  for  the  Second  Judicial  District 


•For  other  oases  see  same  topic  it  §  numbss  in  Dec.  ft  Am.  Digs.  1907  to  date,  it  Rep'r  Indexes 
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aflanning  a  judgment  of  the  District  Court 
of  Parker  County,  in  favor  of  plaintiffa  in 
an  action  against  a  corporation  created  by 
act  of  Congress,  in  which  a  petition  to  re- 
move the  cause  to  a  Federal  circuit  court 
was  denied.    Affirmed. 

See  same  case  below,  100  Tex.  566,  102  S. 
W.  105. 


Statement  by  Mr.  Justice  MoKenna: 
This  action  was  instituted  by  defendant 
in  error  against  plaintiff  in  error,  the  Texas 
ft  Pacific  Bailway  Company,  hereinafter 
called  the  Texas  A  Pacific  Company,  and  J. 
M,  Tucker,  its  agent,  for  wron^uUy  billing 
and  shipping  712  head  of  oows  and  calves 
via  one  road,  though  they  were  requested 
to  be  shipped  via  another,  whereby  they 
were  required  to  go  twice  as  far,  and  were 
seriously  injured  and  damaged  thereby. 

It  is  alleged  in  the  original  petition  that 
plaintiffs  in  the  action,  defendants  here, 
were  residents  of  the  county  of  Jack,  state 
of  Texas;  that  Tucker  resided  in  the  county 
of  Palo  Pinto  in  said  state,  and  that  the 
Texas  &  Pacific  Company  "is  a  body  cor- 
porate, duly  incorporated  under  the  Fed- 
eral statutes,  with  an  office  and  station  in 
the  counties  of  Palo  Pinto  and  Parker,  in 
10  the  state  of  Texas." 

•    *The  Texas  A  Pacific  Company  filed  an 
answer,  and,  at  the  same  time,  filed  a  peti- 
tion and  bond  to  remove  the  cases  to  the 
circuit  court  of  the  United  States  for  the 
northern  district  of  Texas,  sitting  at  Fort 
Worth.    The  petition  alleged  as  the  ground 
of  removal  that  Tucker  was  improperly  and 
wrongfully  joined  with  the  company  for  the 
sole  and  only  purpose  of  preventing  it  from 
removing  the  case  to  the  United  States  cir- 
cuit court.    That  the  suit  against  the  com- 
pany was  a  suit  arising  under  the  laws  of 
the  United  States,  and  more  especially  un- 
der the  law  of  the  United  States  constitut- 
ing the  charter  of  the  company,  under  which 
it  was  incorporated.     Tucker  adopted  the 
statements   of   the   petition   and  joined   in 
the  application  for  removal.     The  applica- 
tion   was    denied,    and    an    exception    was 
entered  to  the  ruling.    The  Texas  &  Pacific 
Company,   protesting  against  the  right  of 
the  court  to  hear  and  determine  the  suit, 
filed   its  amended  original   answer,  among 
other    defenses    alleging    that    "it    carried 
and  delivered  the  cattle  to  Paris,   Texas, 
safely  and  carefully  on  reasonable  time," 
and  further  alleging  that  the  St.  Louis  k 
San    Francisco   Company  was    duly   incor- 
porated and  operated  its  line  of  railway  in 
Lamar  county,  Texas,  and  had  a  local  agent 
at  Paris,  and  that  most  of  the  damage  com- 
plained of  by  plaintiff  (defendant  in  error) 
occurred  on  the   line  of  that  road.     The. 
Texas  &  Pacific  Company  aaked  that  the  St  I 


Louis  &  San  Francisco  Railroad  Company 
be  made  a  party  defendant,  and  that  cita- 
tion be  served  on  it;  that  it  be  required  to 
answer  in  the  case,  and  that,  if  plaintiff 
should  recover  against  the  Texas  &  Pacific 
Company,  the  latter  have  judgment  against 
the  St.  Louis  &,  San  Frandsoo  Company  for 
all  such  damages  as  were  caused  by  it. 

Subsequently,  a  second  amended  original 
answer  was  filed   by  the  Texas  A  Pacific 
Company,  in  which  it  enlarged  its  defenses, 
and,  in  what  it  called  a  "special  and  sepa- 
rate answer,"  averred  its  careful  transpor- 
tation of  the  cattle,  and  again  averred  the 
negligence  of  the  St.  Louis  &  San  Francisco  ^ 
Company,  and  that,  but  for  such  negligence,  w 
the  damages  of. which  plaintiffs  complain? 
would  not  have  occurred.    The  prayer  of  the 
answer  was  as  follows: 

"WTierefore,  this  defendant  prays  that 
citation  be  issued  to  the  said  St  Louis  ft 
San  Francisco  Railroad  Company,  by  serv- 
ice upon  its  local  agent  herein  aforesaid, 
as  the  law  directs,  and  that  upon  hearing 
hereof  that  the  damages  and  injuries  sus- 
tained by  plaintiffs  in  the  shipment  of  said 
cattle  be,  according  to  law,  apportioned  be- 
tween the  defendant  and  the  St  Louis  ft 
San  Francisco  Railroad  Company,  and  that 
this  defendant  he  held  liable  only  forsucB 
damages  as  occurred  to  said  cattle  while  the 
same  were  in  its  possession,  and  that  such 
damages  and  injuries  as  accrued  to  said 
cattle  while  same  were  in  the  possession  of 
the  St.  Louis  ft  San  Francisco  Railroad 
Company  and  its  connecting  carriers  be 
charged  to  it  But,  if  this  defendant  be 
mistaken  in  this,  then  it  prays  that,  upon 
hearing  hereof,  that  it  have  judgment  over 
and  against  the  said  St  Louis  ft  San  Fran- 
cisco Railroad  Company  for  the  full  amount 
of  any  judgment  that  may  be  rendered 
against  this  defendant  upon  the  trial  here- 
of, and  that  it  recover  its  costs  in  this  be- 
half expended,  as  it  will  ever  pray,  etc.,  and 
for  such  general  and  special  relief  in  law 
or  equity  as  it  may  be  entitled  to  under  the 
law  and  the  facts." 

A  citation  was  issued  in  accordance  with 
this  prayer,  and  the  St  Louis  ft  San  Fran- 
cisco Company  was  summoned  to  appear 
"to  answer  the  said  amended  answer  of 
the  Texas  ft  Pacific  Railway  Company,  filed 
as  aforesaid  on  the  7th  day  of  Apni,  a.  d. 
1904."  The  citation  was  duly  served,  to- 
gether  with  certified  copies  of  plaintiff's 
original  petition  and  the  amended  answer 
of  the  Texas  ft  Pacific  Company,  as  directed 
by  the  citation.  The  St  Louis  ft  San  Fran- 
cisco Company  appeared  in  the  action.  In 
what  is  called  its  first  amended  original 
answer  it  demurred  "generally  to  the  an- 
swer and  cross  action"  of  the  Texas  ft  Pa- 
cific Company,  on  the  ground  that  the  same 
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failed  to  show  a  cause  of  action.    The  an- 

swer  also  denied  all  the  allegations  of  the 

10  "said  pleadings  of  the  Texas  &  Pacific  Ck>m- 

•  pany/'  set  up  other  defenses,*  and  alleged 
that,  if  the  cattle  were  damaged  by  delay  in 
shipment,  "that  the  fault  or  liability"  was 
that  "of  the  Texas  ft  Pacific  Railway  Com- 
pany in  not  routing  said  cattle  as  requested 
by  the  plaintiffs  and  as  demanded  by  the 
exigencies  of  the  shipment,"  and  "prayed 
to  be  hence  dismissed  with  its  costs."  The 
issue  thus  made  up  was  tried  by  the  court, 
and  resulted  in  a  judgment  against  the 
Texas  &  Pacific  Company  and  Tucker  for 
$3,600,  and  a  judgment  against  the  St. 
Louis  &  San  Francisco  Company  in  favor  of 
the  Texas  &,  Pacific  Company  for  $1,800. 
All  the  defendants  appealed  to  the  court  of 
civil  appeals  for  the  second  judicial  dis- 
trict, sitting  at  Port  Worth.  That  court 
reversed  the  decision,  and  remanded  the 
case  holding  that  the  trial  court  erred 
in  overruling  the  application  for  removal, 
and  entertaining  jurisdiction  of  the  case. 
A  motion  for  rehearing  was  made  and 
denied,  and  the  plaintiffs  (defendants  in 
A.rror  here)  applied  to  the  supreme  court 
of  Texas  for  a  writ  of  error,  which  was  dis- 
missed for  want  of  jurisdiction,  but  was, 
on  motion  for  rehearing,  granted,  and,  on 
the  2d  of  May,  1006,  the  supreme  court  re- 
versed the  court  of  civil  appeals,  deciding 
that  the  case  was  not  removable,  and  re- 
manded the  case  for  decision  on  the  other 
questions. 

On  the  return  of  the  case  to  the  court  of 
civil  appeals,  that  court,  on  the  16th  of 
June,  1906,  affirmed  the  judgment  of  the 
district  court.  A  motion  for  rehearing  was 
denied,  and,  on  writ  of  error  to  the  su- 
preme court,  the  latter  court  affirmed  the 
judgment  of  the  court  of  civil  appeals. 

Messrs.  W.  L.  Hall,  Rnsh  Taggart,  and 
John  F.  Dillon  for  plaintiffs  in  error. 
Messrs.  Thomas  D.   Sporer  and  H.  C. 
QQ  McClure  for  defendants  in  error. 

•  *Mr.  Justice  McKenna,  after  stating  the 
facts  as  above,  delivered  the  opinion  of  the 
court: 

The  assignments  of  error  present  the  ques- 
tion of  the  right  of  the  Texas  A  Pacific 
Company  to  a  removal  of  the  case  to  the 
circuit  court  of  the  United  States  (1)  Be- 
cause, being  a  corporation  chartered  under 
an  act  of  Congress,  the  suit  was  one  aris- 
ing under  the  laws  of  the  United  States, 
and  that  this  character  was  not  taken  from 
it  by  joining  a  local  defendant  when  it  was 
an  action  to  establish  a  joint  liability.  (2) 
Where  the  facts  stated  in  the  petition  for 
removal  show  a  cause  properly  removable 
from  a  state  to  a  Federal  court,  the  state 


court  has  no  jurisdiction  to  pass  finally 
upon  them;  that  right  is  one  for  the  Fed- 
eral court,  it  having  exclusive  province  of 
passing  upon  such  questions  of  fact.  lo 

*The  first  proposition  is  sustained  in  Re* 
Dunn.  212  U.  S.  374,  53  L.  ed.  — ^.29  Sup. 
Ct.  Rep.  209 ;  the  second  proposition  is  sus- 
tained in  Chesapeake  &  O.  R.  Co.  v.  McCabe, 
213  U.  S.  207.  53  L.  ed.  — ,  29  Sup.  Ct. 
Rep.  430.  The  latter  case  also  decides  that» 
if  an  application  for  removal  be  denied,  the 
petitioner  loses  no  right  by  being  com- 
pelled to  stay  in  the  state  court.  In  other 
words,  that  the  petitioner  may  stay  in  the 
state  court  and  defend  the  action  against 
him,  and,  if  the  judgment  go  against  hinv 
bring  the  case  to  this  court,  and  have  the 
question  of  removal  determined.  But  plain- 
tiffs in  error  did  not  defend  only  against 
the  cause  of  action.  They  instituted  a  cause 
of  action  against  the  St.  Louis  &  San  Fran- 
cisco Railroad  Company,  in  which  the  de- 
fendant in  error  had  no  concern,  and  re- 
covered a  judgment  against  that  company 
in  the  sum  of  $1,800.  By  doing  so  they  in- 
voked the  jurisdiction  of  the  state  court 
on  their  own  account  and  for  their  own  pur- 
pose, and  the  case  is  brought  within  the 
ruling  in  Merchants'  Heat  A,  Light  Co.  ▼. 
J.  B.  Clow  &  Sons,  204  U.  S.  286,  61  L.  ed. 
488,  27  Sup.  Ct.  Rep.  285. 

The  single  question  in  this  court  in  that 
case  was  the  jurisdiction  of  the  circuit 
court  from  which  the  case  came.  The  Mer- 
chants Heat  A  Light  Company,  an  Indiana 
corporation,  contended  that  no  jurisdiction 
had  been  obtained  over  it  by  the  service 
which  was  made  upon  one  Schodd,  who,  it 
was  asserted  by  the  plaintiff  in  the  action, 
was  an  agent  of  the  company.  A  motion 
to  quash  the  return  of  service  was  made 
and  overruled,  and  thereupon  the  company, 
after  excepting,  appeared  as  ordered  and 
pleaded  the  general  issue,  and  also  a  re- 
coupment or  set-off  of  damages  under  the 
same  contract  sued  upon,  and  overcharges 
in  excess  of  the  amount  ultimately  found 
due  to  the  plaintiff.  There  was  a  finding 
for  the  plaintiff  of  $9,082.21. 

Whether  the   company  was   doing   busi- 
ness in  the  state  of  Illinois  within  the  mean- 
ing  of   the    statutes   of   that   state    under 
which  service  was  made,  this  court  did  not 
decide;    but   it   did   decide   that  the   com- 
pany,   **by    setting    up    its    counterclaim  ^ 
.     .     .    became  a  plaintiff  in  its  turn,  in-  9^ 
voked  the  jurisdiction  of  the  •court  in  the» 
same  action,  and,  by  invoking,  submitted  to 
it."     And  this,  notwithstanding  the  coun- 
terclaim arose,  as  it  was  said,  "out  of  the 
same    transaction    that    the    plaintiff   sued 
upon,  and  so  to  have  been  in  recoupment 
rather  than  in  set-off  proper."    It  was  fur- 
ther said:    "There  Is  some  difference  in  thft 
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decisions  as  to  when  a  defendant  becomes  so 
far  an  actor  as  to  submit  to  the  jurisdic- 
tion, but  we  are  aware  of  none  as  to  the 
proposition  that  when  he  does  become  an 
actor  in  a  proper  sense  he  submits."  And 
the  Texas  &  Pacific  Company  was  an  actor 
against  the  St.  Louis  &  San  Francisco  Com- 
pany upon  a  cause  of  action  upon  which  it 
was  its  own  choice  to  bring  into  the  suit. 
On  that  cause  of  action  it  obtained  a  judg- 
ment against  the  St.  Louis  &  San  Francisco 
Company,  and  succeeded  in  having  it  af- 
firmed by  the  supreme  court  of  the  state. 

It  would  be  carrying  too  far  the  right  of 
a  party  who  has  petitioned  for  removal  of 
a  case  to  extend  it  beyond  what  is  necessary 
to  defend  against  the  cause  of  action  as- 
serted against  him.  He  should  not  be  per- 
mitted to  invoke  the  jurisdiction  for  af- 
firmative relief  and  deny  it  afterwards.  It 
must  be  remembered  how  amply  his  right 
of  removal  is  protected.  He  may  file  the 
record  in  the  circuit  court  of  the  United 
States,  and  thereby  completely  take  juris- 
diction from  the  state  court. 

Judgment  affirmed. 

Mr.  Justice  Peckham  and  Mr.  Justice 
Day  dissent 


(214  U.  B.  91) 

FRANCIS   0.    WELCH,   Tnistaa,   Plff.   la 
Err., 

V. 

GEORGE  B.  SWASEY  et  al.,  as  the  Board 
of  Appeal  from  the  Building  Commis- 
sioner of  the  City  of  Boston. 

CouBTS  (S  894*)— Ebbob  to  State  Coubt— 
Fedebal  Question— Validitt  of  State 
Legislation. 

1.  A  decision  sustaining  the  validity  un- 
der the  state  Constitution  of  an  alleged 
■delegation  of  legislative  power  to  a  build- 
ing commission  does  not  present  a  Federal 
question  for  determination  by  the  Federal 
Supreme  Court  on  writ  of  error  to  a  state 
court. 

[Ed.  Nota.— For  other  cases,  see  Courts,  Cent. 
Dig.  »  lOtt.1077:    Dee.  Dig.  «  S94.*]] 

Health  (H  32*)--Const^tl-tional  Law- 
Polios  POWBB— BUILDIITO  RJEOUI.ATI0IIB. 

2.  Regulations  with  respect  to  the  height 
of  buildings  and  in  regara  to  their  mode  of 
construction  in  cities,  made  by  legislative 
enactment  for  the  safety,  comfort,  or  con- 
venience of  the  people,  and  for  the  benefit 
of  property  owners  generally,  are  valid  if 
the  height  and  conditions  provided  for  can 
be  plainly  seen  not  to  be  unreasonable  or 
inappropriate. 

[Ed.  Note.— For  other  eases,  see  Health,  Cent. 
Dig.  8  32;  Dec.  Dig.  I  Zl;*  Mnnlcipal  Corpora- 
tions, Cent  Dig.  §  1S8S.] 

CoNPTiTUTioNAL  Law  (8  278*)— DuE  Pbo- 
CES8  OF  Law— BUILDINO  Reoulations— 
POLIOB  POWSB. 

8.  The  discrimination  or  classification 
made  between  the  commercial  and  residen- 


tial sections  of  Boston,  by  Mass.  Pub.  Acts 
1904,  chap.  333,  and  Acts  1905,  chap.  383, 
limiting  the  maximum  height  of  buildings 
in  the  commercial  district  to  125  feet,  and 
the  residential  districts  to  from  80  to  100 
feet,  will  not,  in  the  face  of  a  decision  of 
the  highest  state  court,  upholding  such 
legislation,  as  passed  in  the  exercise  of  the 
police  power,  be  held  so  unreasonable  as  to 
deprive  the  owner  of  propertv  in  the  resi- 
dential section  of  its  profitable  use  with- 
out justification,  and  hence  to  take  his 
property  without  due  process  of  law  unless 
compensation  be  given  nim  for  such  invasion 
of  his  rights,  even  though  esthetic  considera- 
tions may  have  entered  into  the  reasons  for 
the  passage  of  such  enactments. 

[Bd.  Note.~For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  8  800;    Dea  Dig.  8  278.*] 

CoNBTiTunoNAL  LAW  (8  212^  —  Equal 

PBOTECnON  OF  THE  LaWS— DiSCBIMIIfA- 

TioN  IN  Building  Regulations. 

4.  The  equal  protection  of  the  laws  is  not 
denied  an  owner  of  property  in  the  resi- 
dential section  of  Boston  oy  the  discrimina- 
tion or  classification  made  between  the 
commercial  and  residential  sections  of  that 
city  by  Mass.  Pub.  Acts  1904,  chap.  333, 
and  Acts  1905,  chap.  383,  limiting  the 
height  of  buildings  in  the  commercial  dis- 
trict to  126  feet,  and  in  the  residential  dis- 
tricts to  from  80  to  100  feet 

[Ed.  Note.— For  other  oases,  see  Coastltuttoaal 
Law,  Dec  Dig.  8  8U.^ 
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IN  ERROR  to  the  Supreme  Judicial  Court 
of  the  State  of  Massachusetts  to  review 
a  judgment  denying  a  mandamus  to  compel 
the  board  of  appeal  from  the  building  com- 
missioner of  the  city  of  Boston  to  issue  a 
building  permit.     Affirmed. 

See  same  case  below,  193  Mass.  364,  118 
Am.  St  Rep.  523,  79  N.  E.  745. 

Statement  by  Mr.  Justice  Peckham:  § 
*The  plaintiff  in  error  duly  applied  to  the* 
justices  of  the  supreme  judicial  court  of  the 
state  of  Massachusetts  for  a  mandamus 
against  the  defendants,  who  constitute  a 
board  of  appeal  from  the  building  commis- 
sioner of  the  city  of  Boston,  to  compel  tha 
defendants  to  issue  a  permit  to  him  to 
build  on  his  lot  on  the  comer  of  Arlin^n 
and  Marlborough  streets,  in  that  city.  The 
application  was  referred  by  the  justice 
presiding  to  the  full  court,  and  was  by  it 
denied  (193  Mass.  364,  118  Am.  St.  Rep.  523, 
79  N.  £.  745),  and  the  plaintiff  has  brought 
the  case  here  by  writ  of  error. 

The  action  of  defendants  in  refusing  the 
permit  was  based  on  the  statutes  of  Massa- 
chusetts, chap.  333  of  the  Acts  of  1904,  and 
chap.  383  of  the  Acts  of  1905.    The  two  acts 


*For  other  oases  see  same  topic  ft  8  ntjmbbb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indeaas 
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^  are  set  forth  in  the  margin.t    The  reason 

*  for  the  refusal  to  grant  the*building  permit 
was  because  the  building  site  for  the  pro- 
posed building  was  situated  in  one  of  the 
districts  B,  as  created  under  the  provisions 

^  of  the  acts  mentioned,  in  which  districts  the 

•  height  of*the  buildings  is  limited  to  80,  or, 
in  some  cases,  to  100  feet,  while  the  height 
of  buildings  in  districts  A  is  limited  to  125 
feet.  The  height  of  the  building  which 
plaintiff  in  error  proposed  to  build  and  for 
which  he  asked  the  building  permit  was 
stated  bj  him  in  his  application  therefor  to 
be  124  feet,  6  inches. 

The  designation  of  what  parts  in  districts 
B  and  upon  what  conditions  a  building 
could  be  therein  erected  more  than  80 
while  not  more  than  100  feet  high  was  to 
be  made  by  a  commission,  as  provided  for 
in  the  act  of  1905,  and  the  commission  duly 
carried  out  the  proTisions  of  the  act  in  that 
respect.     The  sole  reason  for  refusing  the 


permit  was  on*  account  of  the  proposed 
height  of  the  building,  being  greater  than 
the  law  allowed. 

The  plaintiff  in  error  contended  that  the 
defendants  were  not  justified  in  their  re- 
fusal to  grant  the  permit,  because  the  stat- 
utes upon  which  their  refusal  was  based 
were  unconstitutional  and  void;  but  he  con- 
ceded that,  if  they  were  valid,  the  defend- 
ants were  justified  in  their  refusal. 

The  court,  while  deciding  that  mandamus 
was  a  proper  remedy,  held  that  the  statutes 
and  the  reports  of  the  commissions  thereun- 
der were  constitutionaL 

Messrs.  Burton  Edward  Eames,  Charles 
H.  Tyler,  and  Owen  D.  Young  for  plaintiff 
in  error. 

Mr.  Thomas  M.  Babson  for  defendants 
in  error. 


*Mr.  Justice  Peckham,  after  making  the  • 


tActs  of  1904,  Chapter  333. 

An  Act  Relative  to  the  Height  of  Build- 
ings in  the  City  of  Boston. 

Be  it  enacted,  etc.,  as  follows: 

Section  1.  The  city  of  Boston  shall  be  divid- 
ed into  districts  of  two  classes,  to  be  desig- 
nated districts  A  and  B.  The  boundaries  of 
the  said  districts,  established  as  hereinafter 
provided,  shall  continue  for  a  period  of  fif- 
teen years,  and  shall  be  determined  in  such 
manner  that  those  parts  of  the  city  in  which 
all  or  the  greater  part  of  the  buildings  situ- 
ate therein  are,  at  the  time  of  such  deter- 
mination, used  for  business  or  commercial 
purposes,  shall  be  included  in  the  district 
or  districts  designated  A,  and  those  parts 
of  the  city  in  which  all  or  the  greater  part 
of  the  buildinffs  situate  therein  are,  at  the 
said  time,  used  for  residential  purposes  or 
for  other  purposes  not  business  or  commer- 
eial,  shall  be  in  the  district  or  districts  des- 
ignated B. 

Sec  2.  Upon  the  passage  of  this  act  the 
mayor  of  the  city  shall  appoint  a  commis- 
sion of  three  members,  to  be  called  "Com- 
mission on  Height  of  Buildings  in  the  Cit^ 
of  Boston.*'  The  commission  shall,  immedi- 
ately upon  its  appointment,  give  notice  and 
public  hearings,  and  shall  make  an  order  es- 
tablishing the  boundaries  of  the  districts 
aforesaid,  and  within  one  month  after  its 
appointment  shall  cause  the  same  to  be  re- 
corded in  the  registry  of  deeds  for  the  coun- 
ty of  Suffolk.  The  boundaries  so  established 
shall  continue  for  a  period  of  fifteen  years 
from  the  date  of  the  said  recording.  Any 
person  who  is  aggrieved  by  the  said  order 
may,  within  thirty  days  after  the  recording 
thereof,  appeal  to  the  commission  for  a  re- 
vision; and  the  commission  may,  within  six 
months  after  its  appointment,  revise  such 
order,  and  the  revision  shall  be  recorded  in 
the  registry  of  deeds  for  the  oountj^  of  Suf- 
folk, and  shall  date  back  to  the  original  date 
of   recording.     The   members   of   the   com- 


mission shall  serve  until  the  districts  have 
been  established  as  aforesaid;  and  any  va- 
cancy in  the  commission  caused  by  resigna- 
tion, death,  or  inability  to  act  shall  be  filled 
by  the  mayor,  on  written  application  by  the 
remaining  members  of  the  commission  or  of 
ten  inhabitants  of  the  city.  The  members  of 
the  commission  shall  receive  such  compen- 
sation as  the  mayor  shall  determine. 

Sec.  3.  In  the  city  of  Boston  no  building 
shall  be  erected  to  a  height  of  more  than 
125  feet  above  the  grade  of  the  street  in  any 
district  designated  A,  and  no  building  shall 
be  erected  to  a  height  of  more  than  80  feet 
above  the  grade  of  the  street  in  any  district 
designated  B.  These  restrictions  shall  not 
apply  to  grain  or  coal  elevators  or  sugar  re- 
fineries in  any  district  designated  A,  nor  to 
steeples,  domes,  towers,  or  cupolas  erected 
for  strictly  ornamental  purposes,  of  fire- 
proof material,  on  buildings  of  the  above 
height  or  less  in  any  district.  The  supreme 
judicial  court  of  the  superior  court  shall 
each  have  jurisdiction  in  equity  to  enforce 
the  provisions  of  this  act,  and  to  restrain  the 
violation  thereof. 

Sec.  4.  This  act  shall  take  effect  upon  its 
passage  (Approved  May  13,  1904.) 

Acts  of  1905,  Chapter  383. 

An  Act  Relative  to  the  Height  of  Buildings 
in  the  City  of  Boston. 

Be  it  enacted,  etc.,  as  follows: 

Section  1.  Within  thirty  days  after  the 
passage  of  this  act  the  mayor  of  the  city  of 
Boston  shall  appoint  a  commission  of  three 
members  to  determine,  in  accordance  with 
the  conditions  hereinafter  provided,  the 
height  of  buildings  within  the  district  desie- 
nated  by  the  commission  on  height  of  build- 
ings in  the  citv  of  Boston  as  district  B,  in 
accordance  with  chapter  333  of  the  acts  of 
the  year  1904. 

Sec.  2.  Said  commission  shall,  immediate- 
ly upon  its  appointment,  give  notice  and 
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foregoing  statementi  delivered  the  opinion 
ol  the  court: 

The  ground  of  objection  of  plaintiff  in 
error  to  this  legislation  is  that  the  statutes 
unduly  and  unreasonably  infringe  upon  his 
constitutional  rights  (a)  as  to  taking  of 
property  without  compensation;  (b)  as  to 
denial  of  equal  protection  of  the  laws. 

Plaintiff  in  error  refers  to  the  existence 
of  a  general  law  in  Massachusetts,  applica- 
ble to  every  city  therein,  limiting  the  height 
of  all  buildings  to  125  feet  above  the  grade 
^f  the  street  (Acts  of  1891,  chap.  355),  and 
states  that  he  does  not  attack  the  validity 
of  that  act  in  any  respect,  but  concedes  that 
it  is  constitutional  and  valid.  See  also,  on 
same  subject.  Acts  of  1892,  chap.  419,  §  25, 
making  such  limitation  as  to  the  city  of 
Boston.  His  objection  is  directed  to  the 
particular  statutes  because  they  provide  for 
a  much  lower  limit  in  certain  parts  of  the 
-city  of  Boston,  to  be  designated  by  a  com- 


mission, and  because  a  general  restriction  of 
height  as  low  as  80  or  100  feet  over  any  sub- 
stantial portion  of  the  city  is,  as  he  con- 
tends,  an  unreasonable  infringement  upon 
his  rights  of  property;  also  that  the  appli- 
cation of  those  limits  to  districts  B,  which 
comprise   the  greater  part  of  the  city   of 
Boston,   leaving  the  general  125-feet  limit  ^ 
in  force  in  those  portions  of  the  city  which  o 
•the  commission  should  designate  (being  the* 
commercial  districts),   is   an   unreasonable 
and  arbitrary  denial  of  equal  rights  to  the 
plaintiff  in  error  and  others  in  like  situa- 
tion. 

Stating  his  objections  more  in  detail,  the 
plaintiff  in  error  contends  that  the  purposes 
of  the  acts  are  not  such  as  justify  the  exer- 
cise of  what  is  termed  the  police  power,  be- 
cause, in  fact,  their  real  purpose  was  of  an 
esthetic  nature,  designed  purely  to  preserve 
architectural  symmetry  and  regular  sky 
lines,  and  that  such  power  cannot  be  exer- 


public  hearing,  and  shall  make  an  order 
•establishing  the  boundaries  of  or  otherwise 
pointing  out  such  parts,  if  any,  of  said  dis- 
trict B,  as  it  may  designate,  in  which  build- 
ings may  be  erected  to  a  height  exceeding  SO 
ieet,  but  not  exceeding  100  feet,  and  the 
height  betw*een  80  feet  and  100  feet  to  which 
buildings  may  so  be  erected,  and  the  condi- 
tions under  which  buildings  may  be  erected 
to  said  height,  except  that  such  order  may 
provide  for  the  erection  of  buildings  as 
aforesaid  to  a  height  not  exceeding  125  feet 
in  that  portion  of  said  district  B  which  lies 
within  50  feet  from  the  boundary  line  sepa- 
rating said  district  B  from  the  district 
designated  by  the  commission  of  height  of 
buildings  in  the  city  of  Boston  as  district  A, 
in  accordance  with  said  chapter  333,  pro- 
vided said  boundary  line  divides  the  prem- 
ises affected  by  such  order  from  other  ad- 
joining premises,  both  owned  by  the  same 
person  or  persons,  and  within  sixty  days 
after  its  appointment  shall  cause  the  same 
to  be  recorded  in  the  registry  of  deeds  for  the 
county  of  Suffolk.  Any  person  who  is  ag- 
grieved by  such  order  may,  within  sixty  days 
after  the  recording  thereof,  appeal  to  the 
commission  for  a  revision;  and  the  commis- 
sion may,  previous  to  the  1st  day  of  Janu- 
ary in  the  year  1906,  revise  such  order,  and 
the  revision  shall  be  recorded  in  the  regis- 
try of  deeds  for  the  county  of  Suffolk,  and 
shall  date  back  to  the  original  date  of  record- 
ing. The  boundaries  so  established  shall  con- 
tinue for  a  period  of  fifteen  years  from  the 
date  of  the  recording  of  the  order  made  by 
the  commission  on  height  of  buildings  in 
the  city  of  Boston  under  chapter  333  of  the 
acts  of  the  year  1904.  The  members  of  the 
commission  shall  receive  such  compensation 
as  the  mayor  shall  determine. 

Sec.  3.  Within  such  parts  of  district  B 
as  may  be  designated  by  the  commission  as 
aforesaid  (which  may,  except  as  hereinafter 
provided,  include  any  parts  of  said  district  B 
affected  by  prior  acts  limiting  the  height ' 


of  buildings),  buildings  may  be  erected  to 
the  height  fixed  by  the  commission  as  afore- 
said, exceeding  80  feet,  but  not  exceeding 
100  feet,  or  125  feet,  as  hereinbefore  pro- 
vided, and  subject  to  such  conditions  as  may 
be  fixed  as  aforesaid  by  the  commission; 
but  within  the  foUowinfi^-described  territory, 
to  wit:  Beginning  at  the  corner  of  Beacon 
street  and  Hancock  avenue,  thence  continu- 
ing westerly  on  Beacon  street  to  Joy  street, 
thence  continuing  northerly  on  Joy  street 
to  Myrtle  street,  thence  continuing  easterly 
on  Myrtle  street  to  Hancock  street,  thence 
continuing  southerly  on  Hancock  street 
and  Hancock  avenue  to  the  point  of 
be^nning,  no  building  shall  be  erected  to  a 
height  greater  than  70  feet,  measured  on 
its  principal  front,  and  no  building  shall 
be  erected  on  a  parkway,  boulevard,  or  pub- 
lic way  on  which  a  buildine  line  has  been 
established  by  the  board  of  park  commis- 
sioners or  by  the  board  of^  street  com- 
missioners, acting  under  any  general  or 
special  statute,  U)  a  greater  height  than 
that  allowed  by  the  order  of  said  boards; 
and  no  building  upon  land  any  owner 
of  which  has  received  and  retained  com- 
pensation in  damages  for  any  limitation  of 
height,  or  who  retains  any  claim  for  such 
damages,  shall  be  erected  to  a  height  greater 
than  that  fixed  by  the  limitation  for  which 
such  damages  were  received  or  claimed. 

Sec.  4.  No  limitations  of  the  height  of 
buildings  in  the  city  of  Boston  shall  apply 
to  churches,  steeples,  towers,  domes,  cupolas, 
belfries,  or  statuary  not  used  for  purposes 
of  habitation,  nor  to  chimneys,  gem  holders, 
coal  or  grain  elevators,  open  balustrades, 
skylights,  ventilators,  flagstaffs,  railings, 
weather  vanes,  soil  pipes,  steam  exhausts, 
signs,  roof  houses  not  exceeding  12  feet 
square  and  12  feet  high,  nor  to  other  simi- 
lar constructions  such  as  are  usually  ei-ect- 
ed  above  the  roof  line  of  buildings. 

Sec.  5.  This  act  shall  take  effect  upon  ito 
passage.     (Approved  May  8,  1905.) 
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cised  for  such  a  purpose.  It  is  further  ob- 
jected that  the  infringement  upon  property 
rights  by  these  acts  is  unreasonable  and  dis- 
proportioned  to  any  public  necessity,  and 
also  that  the  distinction  between  126  feet 
for  the  height  of  buildings  in  the  commer- 
cial districts  described  in  the  acts,  and  80 
to  100  feet  in  certain  other  or  so-called  res- 
idential districts,  is  wholly  unjustifiable  and 
arbitrary,  having  no  well-founded  reason 
for  such  distinction,  and  is  without  the  least 
reference  to  the  public  safety,  as  from  fire, 
and  inefficient  as  means  to  any  appropriate 
end  to  be  attained  by  such  laws. 

In  relation  to  these  objections  the  counsel 
for  the  plaintiff  in  error,  in  presenting  his 
case  at  bar,  made  a  very  clear  and  able  ar- 
gument. 

Under  the  concession  of  counsel,  that  the 
law  limiting  the  height  of  buildings  to  125 
feet  is  valid,  we  have  to  deal  only  with  the 
question  of  the  validity  of  the  provisions 
stated  in  these  statutes  and  in  the  condi- 
tions provided  for  by  the  commissions,  limit- 
ing the  height  in  districts  B  between  80  and 
100  feet. 

We  do  not  understand  that  the  plaintiff 
in  error  makes  the  objection  of  illegality 
arising  from  an  alleged  delegation  of  legisla- 
tive power  to  the  commissions  provided  for 
by  the  statutes.  At  all  events,  it  does  not 
raise  a  Federal  question.  The  state  court 
holds  that  kind  of  legislation  to  be  valid 
under  the  state  Constitution,  and  this  court 
will  follow  its  determination  upon  that 
^  question. 

o  We  come,  then,  to  an  examination  of  the 
•  question  whether *these  statutes  with  refer- 
ence to  limitations  on  height  between  80  and 
100  feet,  and  in  no  case  greater  than  100 
feet,  are  valid.  There  is  here  a  discrimina- 
tion or  classification  between  sections  of  the 
city,  one  of  which,  the  business  or  commer- 
cial part,  has  a  limitation  of  125  feet,  and 
the  other,  used  for  residential  purposes,  has 
a  permitted  height  of  buildings  from  80  to 
100  feet. 

The  statutes  have  been  passed  under  the 
exercise  of  so-called  police  power,  and  they 
must  have  some  fair  tendency  to  accomplish, 
or  aid  in  the  accomplishment  of,  some  pur- 
pose for  which  the  legislature  may  use  the 
power.  If  the  statutes  are  not  of  that  kind, 
then  their  passage  cannot  be  justified  under 
that  power.  These  principles  have  been  so 
frequently  decided  as  not  to  require  the  cita- 
tion of  many  authorities.  If  the  means  em- 
ployed, pursuant  to  the  statute,  have  no 
real,  substantial  relation  to  a  public  object 
which  government  can  accomplish,  if  the 
statutes  are  arbitrary  and  unreasonable, 
and  beyond  the  necessities  of  the  case,  the 
courts  will  declare  their  invalidity.  The 
following  are  a  few  of  the  many  cases  up- 


on this  subject:  Mugler  v.  Kansas,  123  U. 
S.  823,  661,  31  L.  ed.  205,  210,  8  Sup.  Ct. 
Rep.  273;  Minnesota  v.  Barber,  136  U.  S. 
313,  320,  34  L.  ed.  455,  458,  3  Inters.  Conu 
Rep.  185,  10  Sup.  Ct  Rep.  862;  Jacobson  v. 
Massachusetts,  107  U.  S.  II,  28,  49  L.  ed. 
643,  650,  25  Sup.  Ct.  Rep.  358,  3  A.  &  E. 
Ann.  Cas.  765;  Lochner  v.  New  York,  lOa 
U.  S.  45,  67,  49  L.  ed.  937,  941,  25  Sup.  Ct. 
Rep.  639,  3  A.  &  £.  Ann.  Cas.  1133;  Chica- 
go, B.  &  Q.  R.  Co.  V.  Illinois,  200  U.  S.  561^ 
593,  60  L.  ed.  596,  609,  26  Sup.  Ct.  Rep. 
341,  4  A.  &  £.  Ann.  Cas.  1175. 

In  passing  upon  questions  of  this  char- 
acter  as  to  the  validity  and  reasonableness* 
of  a  discrimination  or  classification  in  rela* 
tion  to  limitations  as  to  height  of  buildings- 
in  a  large  city,  the  matter  of  locality  as- 
sumes an  important  aspect  The  particular 
circumstances  prevailing  at  the  place  or  Ia 
the  state  where  the  law  is  to  become  opera- 
tive,*^whether  the  statute  is  really  adapted,, 
regard  being  had  to  all  the  different  and 
material  facts,  to  bring  about  the  results  de- 
sired from  its  passage;  whether  it  is  well 
calculated  to  promote  the  general  and  pub- 
lic welfare, — are  all  matters  which  the  state 
court  is  familiar  with ;  but  a  like  familiar- » 
ity  cannot  be  ascribed  to  this  court,*as8um-  T 
ing  judicial  notice  may  be  taken  of  what  ia 
or  ought  to  be  generally  known.  For  such 
reason  this  court,  in  cases  of  this  kind,  feels 
the  greatest  reluctance  in  interfering  with 
the  well-considered  judgments  of  the  courts 
of  a  state  whose  people  are  to  be  affected  by 
the  operation  of  the  law.  The  highest  court 
of  the  state  in  which  statutes  of  the  kind 
under  consideration  are  passed  is  more 
familiar  with  the  particular  causes  which 
led  to  their  passage  (although  they  may  be 
of  a  public  nature)  and  with  the  general 
situation  surrounding  the  subject-matter  of 
the  legislation  than  this  court  can  possibly 
be.  We  do  not,  of  course,  intend  to  say  that, 
under  such  circumstances,  the  judgment  of 
the  state  court  upon  the  question  will  be 
regarded  as  conclusive,  but  simply  that  it  is 
entitled  to  the  very  greatest  respect,  and 
will  only  be  interfered  with,  in  cases  of  this 
kind,  where  the  decision  is,  in  our  judgment, 
plainly  wrong.  In  this  case  the  supreme  ju- 
dicial court  of  the  state  holds  the  legislation 
valid,  and  that  there  is  a  fair  reason  for  the 
discrimination  between  the  height  of  build- 
ings in  the  residential  as  compared  with  the 
commercial  districts.  That  court  has  also 
held  that  regulations  in  regard  to  the  height 
of  buildings,  and  in  regard  to  their  mode  of 
construction  in  cities,  made  by  legislative 
enactments  for  the  safety,  comfort,  or  con- 
venience of  the  people,  and  for  the  benefit 
of  property  owners  generally,  are  valid. 
Atty.  Gen.  v.  Williams  (Knowlton  v.  Wil- 
liams)   174  Mass.  476,  47  L.R.A.  314,  65 


1908. 
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N.  E.  77.  We  concur  in  that  view,  assum- 
ing, of  course,  that  the  height  and  condi- 
tions provided  for  can  be  plainly  seen  to  be 
not  unreasonable  or  inappropriate. 

In  relation  to  the  discrimination  or  classi- 
fication made  between  the  commercial  and 
the  residential  portion  of  the  city,  the  state 
«ourt  holds  in  this  case  that  ther^  is  rea- 
sonable ground  therefor,  in  the  very  great 
value  of  the  land  and  the  demand  for  space 
in  those  parts  of  Boston  where  a  greater 
number  of  buildings  are  used  for  the  purpos- 
es of  business  or  commercially  than  where 
the  buildings  are  situated  in  the  residential 
^  portion  of  the  city,  and  where  no  such 
e  reasons  exist  for  high  buildings.  While  so 
•  deciding,  the  court  cited,  with  •  approval, 
Com.  V.  Boston  Advertising  Co.  188  Mass. 
848,  69  L.R.A.  817,  108  Am.  St.  Rep.  494,  74 
K.  £.  601,  which  holds  that  the  police  power 
cannot  be  exercised  for  a  merely  esthetic 
purpose.  The  court  distinguishes  between 
the  two  cases,  and  sustains  the  present  stat- 
utes. As  to  the  condition  adopted  by  the 
commission  for  permitting  the  erection,  in 
either  of  the  districts  B,  that  is,  the  residen- 
tial portion,  of  buildings  of  over  80  feet, 
but  never  more  than  100,  that  the  width  on 
each  and  every  public  street  on  which  the 
building  stands  shall  be  at  least  one  half  its 
height,  the  court  refuses  to  hold  that  such 
condition  was  entirely  for  esthetic  reasons. 
The  chief  justice  said:  "We  conceive  that 
the  safety  of  adjoining  buildings,  in  view  of 
the  risk  of  the  falling  of  walls  after  a  fire, 
may  have  entered  into  the  purpose  of  the 
commissioners.  We  are  of  opinion  that  the 
statutes  and  the  orders  of  the  commission- 
ers are  constitutional" 

We  are  not  prepared  to  hold  that  this  limi- 
tation of  80  to  100  feet, while  in  facta  dis- 
crimination or  classification,  is  so  unreason- 
able that  it  deprives  the  owner  of  the  prop* 
erty  of  its  profitable  use  without  justifica- 
tion, and  that  he  is  therefore  entitled  under 
the  Constitution  to  compensation  for  such 
invasion  of  his  rights.  The  discrimination 
thus  made  is,  as  we  think,  reasonable,  and 
is  justified  by  the  police  power. 

It  might  well  be  supposed  that  taller  build- 
ings in  the  commercial  section  of  the  city 
'  might  be  less  dangerous  in  case  of  fire  than 
in  the  residential  portion.  This  court  is  not 
familiar  with  the  actual  facts,  but  it  may 
be  that,  in  this  limited  commercial  area, 
the  high  buildings  are  generally  of  fireproof 
construction;  that  the  fire  engines  are  more 
numerous  and  much  closer  together  than  in 
the  residential  portion,  and  that  an  unlimit- 
ed supply  of  salt  water  can  be  more  readily 
introduced  from  the  harbor  into  the  pipes, 
and  that  few  women  or  children  are  found 
there  in  the  davtime,  and  very  few  people 
sleep  there  at  night.    And  there  may,  in  the 


residential  part,  be  more  wooden  buildings, 
the  fire  apparatus  may  be  more  widely  scat- 
tered, and  so  situated  that  it  would  be  more  ^ 
difficult  to  obtain  the  necessary  amount  of  o 
water,  as  the  residence* quarters  are  more  • 
remote  from  the  water  front,  and  that  many 
women  and  children  spend  the  day  in  that 
section,  and  the  opinion  is  not  strained  that 
an  undiscovered  fire  at  night  might  cause 
great  loss  of  life  in  a  very  high  apartment 
house  in  that  district  These  are  matters 
which,  it  must  be  presumed,  were  known  by 
the  legislature,  and  whether  or  not  such  were 
the  facts  was  a  question,  among  others,  for 
the  legislature  to  determine.  They  are  as- 
serted as  facts  in  the  brief  of  the  counsel  for 
the  city  of  Boston.  If  they  are,  it  would 
seem  that  ample  justification  is  therein 
found  for  the  passage  of  the  statutes,  and 
that  the  plaintiff  in  error  is  not  entitled  to 
compensation  for  the  reasonable  interference 
with  his  property  rights  by  the  statutes. 
That,  in  addition  to  these  sufficient  facts, 
considerations  of  an  esthetic  nature  also 
entered  into  the  reasons  for  their  passage, 
would  not  invalidate  them.  Under  these 
circumstances  there  is  no  unreasonable  in- 
terference with  the  rights  of  property  of 
the  plaintiff  in  error,  nor  do  the  statutes  de- 
prive him  of  the  equal  protection  of  the 
laws.  The  reasons  contained  in  the  opinion 
of  the  state  court  are,  in  our  view,  sufficient 
to  justify  their  enactment.  The  judgment  is 
therefore  affirmed. 


(214  U.  S.  108) 

EAIMIOLA  NAKOOKOO  GRAY,  Appt, 

V. 

DAVID  NOHOLOA. 

CouBTS  (§  387*)  —  Tebbitobial  CouRTa  — 
Appeal  —  Review  of  Facts  —  Concub- 
BBNT  Findings. 

1.  Concurrent  findings  of  the  two  lower 
courts  on  the  question  as  to  what  is  the 
correct  English  translation  of  a  will  written 
in  the  Hawaiian  languace  will  be  followed 
l^  the  Supreme  Court  of  the  United  States 
on  appeal  from  the  Hawaiian  supreme  court. 

[Ed.  Note.~For  other  cases,  see  Courts.  Cent 
Dig.  S  1037:    Dec.  Dig.  8  887.*] 

Wiixs  (I  449*)— Pajstial  Intestacy. 

2.  The  intention  of  the  testatrix,  a  leper, 
residing  at  the  leper  settlement  at  Kalaupa- 
pa,  Hawaii,  to  give  to  her  husband  not  only 
the  property  which  she  left  situated  at  that 
place,  but  also  all  other  property  owned  by 
her,  wherever  situated,  and  of  whatever 
character,  clearlv  appears  from  a  gift  to 
her  husband  of  '^all  property  known  belong- 
ing to  me  and  appearing  in  my  name,  sit- 
uate at  Kalaupapa,"  describing  it  as  three 
horses  and  a  wooden  house,  and  "other 
houses  owned  by  me,  as  well  as  all  other 
property  owned  by  me." 

[Ed.  Nota.'—For  other  oases,  see  Wills,  Cent 
Dig.  S  965;    Dec.  Dig.  8  449.*] 

[No.  174.] 


*For  other  cases  see  same  topic  ft  8  mncBBa  la  Dee.  ft  Am.  Digs.  1907  to  data,  ft  Rep'r  Indexes 
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Submitted  April  20,  1909.    Decided  May  17, 
1909. 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Hawaii  to  review  a  decree 
which  affirmed  a  decree  of  the  Circuit  Court 
of  the  Second  Circuit  of  that  territory,  re- 
fusing to  grant  letters  of  administration 
upon  a  portion  of  the  property  of  a  testa- 
trix, as  to  which  she  was  alleged  to  have 
died  intestate.     Affirmed. 

See  same  case  below,  18  Haw.  205. 

o      Statement  by  Mr.  Justice  Peckham: 

•  *The  appellant  herein  appeals  from  the  de- 
cree of  the  supreme  court  of  the  territory 
of  Hawaii.  The  facta  relating  to  the  case 
are  as  follows: 

Hikaalani  Hobron  Noholoa  was  a  resident 
of  the  island  of  Molokai,  territory  of  Ha- 
waii, which  is  called  the  leper  settlement, 
and  was  a  leper,  about  seventy-five  years  of 
age,  at  the  time  of  her  death,  on  or  about 
the  29th  of  June,  1906.  Deceased  left  a 
husband,  who  was  also  a  resident  of  the 
settlement  and  a  leper,  and  a  niece,  the  ap- 
pellant, Kaimiola  Nakookoo  Gray,  also  re- 
siding on  the  island,  and  two  grandnieces, 
being  minors,  residing  in  Honolulu.  She 
left  a  will  written  in  the  Hawaiian  lan- 
guage, of  which  the  following  waa  taken 
as  a  translation  by  the  courts  below: 

"I,  the  undersigned,  a  leper  residing  at 
Kalaupapa,  island  of  Molokai,  territory  of 
Hawaii,  do  make  this  my  last  will  for  all 
property  known  belonging  to  me  and  appear- 
ing in  my  name  situate  at  Kalaupapa  afore- 
said, with  good  will  (or  intention)  do  hereby 
bequeath  the  same  as  hereinafter  described: 
One  gray  horse,  one  bay  mare;  one  black 
mare;  one  frame  wooden  house  and  other 
houses  owned  by  me,  as  well  as  all  other 
property  owned  by  me,  to  my  husband  David 
Noholoa,  residing  at  Kalaupapa  aforesaid, 
to  him  and  to  his  heirs,  administrators  and 
executors  forever.  Renouncing  all  claims 
that  my  relatives  may  set  up  in  law  to 
this." 

The  above  will  was  duly  admitted  to  probate 
in  the  circuit  court  of  the  second  circuit  of 
the  territory  on  the  12th  day  of  December, 
1906,  and,  upon  petition  duly  made,  the 
court  granted  letters  of  administration  with 
the  will  annexed  to  Enoch  Johnson,  who 
^  thereupon  received  such  letters,  and  entered 
3J  upon  his  duties  as  such  administrator. 

•  *  After  the  application  on  the  part  of  the 
husband  for  the  probate  of  the  will  of  his 
wife,  and  after  the  filing  of  the  same  with 
the  clerk  of  the  circuit  court,  but  before  the 
granting  of  letters  of  administration  to 
Enoch  Johnson,  as  prayed  for  by  the  hus- 
band, a  petition  was  filed  with  the  same 
court  by  Kaimiola  Nakookoo  Gray,  the  ap- 


pellant herein,  and  a  niece  of  the  deceased 
testatrix,  in  which  petition  it  was  aveired 
that  the  will  of  the  testatrix,  which  was  of- 
fered for  probate,  did  not  dispose  of  any  prop- 
erty other  than  which  was  within  and  at  the 
leper  settlement,  and  that  the  testatrix,  at 
the  time  of  her  death,  owned  other  property 
outside  of  the  settlement,  of  the  assessedi 
value  of  several  thousand  dollars,  and  it 
was  averred  that  there  was  no  person  who- 
could  lawfully  demand  settlement  of  the 
people  who  had  possession  of  the  property 
outside  of  the  settlement,  and  therefore  the 
petitioner  asked  for  the  appointment  of 
some  suitable  person  as  administrator  of  the 
estate  of  which  decedent  died  intestate,  and 
that  due  notice  might  be  given  thereof. 

Subsequently  to  the  filing  of  this  petition 
the  probate  court  duly  admitted  the  will  as 
translated  by  the  court  to  probate,  and  alse 
denied  the  petition  of  the  niece  for  letters 
of  administration  upon  that  portion  of  the 
land  of  deceased  which  she  asserted  was  not 
included  in  the  will.  The  translation  of 
the  will  which  she  put  in  evidence  in  her 
proceeding  was  the  same  one  that  waa  made 
by  the  court  in  the  proceeding  to  admit  the 
will  to  probate. 

Kaimiola  Nakookoo  Gray  duly  appealed 
from  the  order  or  decree  of  the  probate 
court,  refusing  to  grant  letters  of  adminis- 
tration, as  petitioned  for,  and  the  appeal  was 
duly  argued,  without  objection,  in  the  su- 
preme court  of  the  territory,  upon  the  same 
translation  of  the  will,  and  the  decree  was 
affirmed. 

A  motion  was  then  made  for  a  rehearing 
of  the  case,  and  upon  that  motion,  for  the 
first  time,  ew  parte  affidavits  were  used  on 
behalf  of  the  appellant  in  regard  to  the 
translation     of     the     will     of     testatrix. 
These  affidavits  asserted  that  the  transla-^ 
tion  adopted,  and  most  of  it  made,  by  the«^ 
probate  court, *and  adopted  by  the  supreme* 
court  upon  a  hearing,  without  protest  or 
question  on  her  part,  was  not  an  accurate 
translation,  and  the  following  was  asserted 
to  be  the  true  translation: 

''I,  the  undersigned,  a  leper  residing  at 
Kalaupapa,  island  of  Molokai,  territory  of 
Hawaii,  make  this  my  last  testament  con- 
cerning all  chattels  known  as  mine  and  in 
my  possession,  being  in  Kalaupapa  afore- 
mentioned; with  sane  mind  I  bequeath  all 
those  said  goods  of  mine  described  as  fol* 
lows,  to  wit, 

''1  Creamed-colored  horse, 

"1  Bay  mare, 

''1  Black  mare, 

"1  Wooden  house  together  with  certain 
other  houses,  and  all  other  chattels  belongs 
ing  to  me,  to  my  husband,  David  Noholoa, 
residing  at  said  Kalaupapa  and  to  his  heirs 
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and  Assigns  foreYer.  My  heirs  shall  not 
hays  any  right  to  claim  these  at  law. 

"In  witness  whereof  I  hereunto  subscribe 
my  name  this  18th  day  of  November,  1901." 

The  court  refused  to  accept  such  transla- 
tion or  to  set  aside  or  correct  the  transla- 
tion already  made  and  adopted  by  it,  and 
thereupon  denied  the  motion  for  a  rehear- 
ing, Frear,  Chief  Justice,  dissenting. 

From  the  decree  of  affirmance,  Kaimiola 
Nakookoo  Gray  has  appealed  to  this  court. 

Messrs.  Bavid  L.  Withington,  J.  Alfred 
Magoon,  and  J.  Lightfoot  for  appellant 

Messrs.  William  Ii.  Stanley,  Clarence 
H.  Olson,  and  Henry  Holmes  for  appellee. 

Mr.  Justice  Peckham,  after  making  the 

foregoing  statement,  delivered  the  opinion 

of  the  court: 

^      The  sole  question  in  this  case  is  whether 

^  property  which  belonged  to  testatrix  in  her 

•  lifetime,  and  was  situated  outside* of  the 

leper  island,  or  settlement,  at  the  time  of 

her  death,  passed  by  her  will. 

The  appellant  asserts  that  the  translation 
of  the  will,  although  made  by  one  and 
adopted  by  both  courts  below  without  op- 
position, and  offered  on  her  part  in  this 
proceeding,  both  in  the  trial  court  and  upon 
review,  is  nevertheless,  inaccurate;  that  the 
translation  which  she  submitted  in  her  mo- 
tion for  a  rehearing,  as  contained,  in  cer- 
tain ew  parte  affidavits,  is  the  more  accu- 
rate of  the  two,  and,  if  it  were  adopted,  the 
original  will  in  such  case,  as  so  translated, 
would  not  dispose  of  any  property  which  be- 
longed to  the  testatrix  at  the  time  of  her 
death,  situated  outside  of  the  leper  settle- 
ment; and,  as  no  executor  was  appointed  in 
the  will,  the  petition  of  the  appellant  for 
the  appointment  of  an  administrator  with 
the  will  annexed  as  to  all  outside  property 
of  which  the  testatrix  died  intestate  should, 
as  she  claims,  have  been  granted,  and  to 
that  end  the  order  should  be  reversed. 

What  is  the  correct  English  translation 
of  the  original  will  in  this  case,  written  in 
the  Hawaiian  language,  is  a  pure  question 
of  fact. 

The  record  shows  that  Judge  Kepoikai, 
judge  of  the  probate  branch  of  the  circuit 
court,  second  circuit,  himself  translated,  at 
least  in  part,  the  will  now  before  us  for  con- 
struction. The  record  discloses  no  objection 
or  opposition  to  such  translation,  or  any 
criticism  of  its  accuracy  at  that  time.  The 
supreme  court,  on  appeal,  used  the  same 
translation,  without  criticism  or  opposition* 
as  had  been  used  by  the  trial  court,  and, 
upon  that  translation,  affirmed  the  decree. 
Mr.  Justice  Hartwell,  in  writing  the  opin- 
ion of  the  supreme  court,  said:  "The 
original  of  the  will  shows  more  clearly  than 


does  the  evidently  defective  translation  that 
the  intention  was  to  dispose  of  'also  all  the 
other  property  known  to  be  mine.'    The  do 
cedent  evidently  knew  well  what  her  prop* 
erly  at  Kalaupapa  was,  and  there  is  no 
reason  to  suppose  that  she  did  not  know  of 
the  property  in  Honolulu."  [18  Haw.  2C«.] 
So  that  whether  the  translation  adopted  by  ^ 
the   court   below   and    the    supreme    court  ^ 
was  defective  or  not,  the* view  of  the  latter  • 
court  was  that  a  correct  translation  showed 
the  intention  of  the  testatrix  to  dispose  of 
all  her  property,  or,  as  the  court  said,  "al- 
so   all    the    other    property   known    to    be 
mine." 

As  the  two  courts  below  have  determined 
the  question  of  fact,  we  follow  our  usual 
course  in  such  cases,  and  adopt  the  transla- 
tion of  the  will  which  they  have  adopted. 

The  legal  question  then  arising  is,  Wliat 
did  the  testatrix  mean  by  her  willT  Her 
intention  is  to  be  derived  from  her  lan- 
guage, and  we  are  of  opinion  that  the  lower 
court  was  correct  in  its  construction  as 
given  to  us. 

A  perusal  of  the  will  as  translated  and 
adopted  by  the  courts  below  leaves  us  in  no 
doubt  that  the  testatrix's  intention  was  to 
give  to  her  husband,  not  only  the  property 
which  she  left  situated  at  Kalaupapa,  but  al- 
so all  other  property  owned  by  her,  wherever 
it  might  be  situated  and  whatever  it  might  be. 
We  do  not  think  she  intended  to  die  intes- 
tate as  to  any  portion  of  her  property,  or 
to  limit  her  bounty  to  her  husband  to  such 
property  only  as  was  situated  at  Kalaupapa. 

The  decree  of  the  Supreme  Court  of  the 
Territory  is  therefore  affirmed. 


(214  U.  S.  113) 
GEORGE  D.  COLLINS,  Plff.  In  Err, 
v. 
THOMAS  F.  O'NEIL,   Sheriff  of  the  City 
and  County  of  San  Francisco,  Stata  of 
California,  et  al.  [No.  241.] 


GEORGE  D.  COLLINS,  Appt., 
v. 
SHERIFF  OF  THE  CITY  &  COUNTY  OF 
SAN  FRANCISCO,  State  of  California,  et 
al.  [No.  320.] 

EXTBADITION   (J   19*)   —   PBOSECUTION   FOB 
OTHEB  CBIMJ^—OpPOBTUNITY  TO  ReTUBN. 

1.  Immunity  from  trial  for  an  offense 
committed  by  a  person  after  his  extradition 
until  he  has  been  afforded  an  opportunity  to 
return  to  the  country  whence  he  was  ex- 
tradited was  not  given  by  the  provisions  of 
the  treaties  with  Great  Britain  of  August  9, 
1842  (8  Stat,  at  L.  676),  and  July  12,  1889 
(26  Stat,  at  L.  1608,  1509),  or  of  U.  S.  Rev. 
Stat.  §  6276,  U.  S.  Comp.  Stat.  1901,  p.  3696, 
under  which  such  immunity  as  to  prior  of- 
fenses only  is  secured. 

[Ed.  Note.— For  other  cases,  see  Bztradition. 
Cent.  Dls.  S9  22-24;    Dec.  Dig.  9  19.*] 


•For  other  cases  see  same  topte  A  |  kummkr  In  Dec  A  Am.  Diss.  1907  to  date,  A  Rep'r  Indexes 
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ExTBADiTion  (S  10*)  —  Pbosecution  fob 

SUBSEQUXNT  OVWESBM. 

2.  An  extradited  person  is  giTen  ne  right 
to  have  the  trial  of  the  offense  for  which  he 
was  extradited  brought  to  a  conclusion  be- 
fore he  can  be  tried  for  an  offense  subse- 
quently committed  by  the  provisions  of  the 
treaties  with  Great  Britain  of  August  9, 
1842,  and  July  12,  1889,  or  of  U.  S.  Rev. 
Stat.  §  5275,  U.  S.  Comp.  SUt.  1901,  p. 
3596,  under  which  he  is  entitled  to  a  reason- 
able time  to  return  to  the  country  whence  he 
was  extradited  before  he  can  be  tried  for 
another  offense  committed  prior  to  his  ex- 
tradition. 

[Ed.  Note.— For  other  caBes,  see  Bxtradition, 
Cent  Dls.  §§  22-24;    Dec  Dig.  i  19.*] 

[Nos.  241  and  320.] 

Argued  and  submitted  April  5,  1909.    De- 
cided May  17«  1909. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  California  to  review  a  judgment 
dismissing  a  writ  of  habeas  corpus  to  in- 
quire into  a  detention  under  a  conviction  for 
an  offense  committed  by  the  accused  subse- 
quent to  his  extradition.  Affirmed.  Also 
APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  Dis- 
trict of  California  to  review  an  order  dis- 
missing a  similar  writ.    Affirmed. 

See  same  case  below,  in  No.  241,  151  Cal. 
340,  90  Pac.  827,  91  Pac.  397. 

^      Statement  by  Mr.  Justice  Peckham : 

•  *In  No.  241,  the  plaintiff  in  error,  being 
imprisoned  in  the  county  jail  of  San  Fran- 
cisco, in  the  state  of  California,  by  the  sher- 
iff, applied  to  the  supreme  court  of  that 
state  in  banc  for  a  writ  of  habeas  corpus  to 
obtain  his  discharge  from  imprisonment. 
The  writ  was  granted,  and,  after  hearing, 
was  dismissed,  and  the  petitioner  remanded 
to  the  custody  of  the  sheriff.  151  Cal.  340, 
70  Pac.  827,  91  Pac.  397.  A  writ  of  error 
was  then  sued  out  from  this  court  and  the 
case  brought  here. 

In  No.  320,  the  appellant  applied  to  the 
circuit  court  of  the  United  States  for  the 
northern  district  of  California  for  a  similar 
writ,  which  was  issued,  and  a  hearing  had, 
and  the  writ  dismissed  by  the  court.  149 
Fed.  573,  and  see  151  Fed.  358,  154  Fed. 
980.  From  the  order  of  dismissal  an  ap- 
10  peal  was  allowed  to  this  court.  The  two 
^  cases  have  been  heard  here  as  one. 

•  *Tlie  material  facts  are  these:  On  July 
13,  1905,  an  indictment  was  found  by  the 
grand  jury  of  San  Francisco  county,  Cali- 
fornia, against  tne  plaintiff  in  error  char- 
ging him  with  the  crime  of  perjury,  alleged 
to  have  been  committed  in  San  Francisco 
on  June  30  of  that  year.  The  plaintiff  in 
error  not  being  found  within  the  state,  was 
subsequently    discovered    was    in    Victoria, 


British  Columbia,  and  proper  demand,  un- 
der the  treaty  between  the  United  States 
and  Great  Britain,  being  made  for  his  sur- 
render upon  that  indictment  for  trial,  his 
was,  on  October  7,  1905,  duly  surrendered, 
and  removed  from  Victoria  by  one  Gibson, 
the  agent  designated  in  the  Canadian  extra* 
dition  warrant,  to  San  Francisco,  where  he 
was  placed  in  the  custody  of  the  then  sher- 
iff, who  also  had  a  bench  warrant  issued 
from  the  superior  court  on  the  perjury  in- 
dictment against  the  plaintiff  in  error. 

His  trial  upon  the  indictment  upon  which 
he  had  been  extradited  began  in  San  Fran- 
cisco in  December,  1905,  and  resulted  in  the 
disagreement  of  the  jury  on  the  23d  of  De- 
cember of  that  year,  and  the  case  was  then 
continued,  to  be  thereafter  reset  for  trial. 
Upon  the  trial  of  the  indictment  for  which 
plaintiff  in  error  was  extradited,  he  was 
himself  sworn,  and  testified  as  a  witness, 
and,  on  the  29th  of  December,  1905,  after  he 
had  given  such  evidence,  he  was  indicted 
again  by  the  grand  jury  of  San  Francisco 
county,  the  indictment  charging  him  with 
perjury  committed  on  December  12,  1905, 
while  testifying  on  his  own  behalf  on  the 
trial,  as  already  stated.  He  was  arrainged 
on  this  indictment  in  January,  1906,  and 
after  he  had  made  all  objections  to  his  being 
arrainged  or  placed  on  trial  on  this  second 
indictment  until  the  conclusion  of  the  first, 
and  until  he  had  then  been  afforded  oppor- 
tunity to  return  to  Victoria,  he  was,  never^ 
theless,  brought  to  the  bar  and  the  trial  pro- 
ceeded with,  resulting  in  a  verdict  of  guilty 
on  February  27,  1908,  upon  which  judgment 
was  entered  that  he  be  imprisoned  in  the 
state  prison  for  the  term  of  fourteen  years.  ^ 

From  that  judgment  he  appealed  to  the;J 
district  court  of  •  appeal  of  California,  • 
where  it  was  affirmed,  and  thereafter  he 
applied  to  the  state  supreme  court  for  a  re- 
hearing by  that  oourt,  which  was  denied. 
People  V.  Collins,  6  CaL  App.  492,  92  Pac 
513. 

Thereupon  the  plaintiff  in  error,  being 
restrained  of  his  liberty,  as  well  under  the 
judgment  of  conviction,  as  otherwise  under 
the  extradition  warrant,  applied  to  the 
state  supreme  court  for  a  writ  of  habeas 
corpus,  as  above  stated,  contending  that  his 
conviction  and  sentence  were  void  and  in 
excess  of  the  jurisdiction  of  the  state  court, 
as  being  in  contravention  of  his  extradition 
rights  under  the  treaty  between  the  United 
States  and  Great  Britain,  and  9  5275  of 
the  United  States  Revised  Statutes  (U.  a 
Comp.  Stat.  1901,  p.  359G),  set  forth  in  the 
margin.t 

tU.  S.  Rev.  Stat.  §  5275,  U.  S.  Comp. 
Stat.  1901,  p.  3596. 

"Whenever   any   person   is   delivered   fay 
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The  writ  was  issued  and  a  return  made, 
denying  many  of  the  allegations  of  the  peti- 
tion, and,  after  hearing,  it  was  finally  dis- 
missed, and  the  plaintiff  in  error  remanded 
to  the  custody  of  the  sheriff.    154  Fed.  080. 

Mr.  George  D.  Collins  in  propria  per- 
9<ma  for  plaintiff  in  error  and  appellant. 

Mr.  William  Hoff  Cook  for  defendants 
in  error  and  appellees. 
ei 

•*  •Mr.  Justice  Peckbam  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  objections  which  the  plaintiff  in  er- 
ror urges  to  his  further  imprisonment  are 
founded  upon  what  he  insists  is  implied 
from  the  provisions  of  the  treaties  between 
the  United  States  and  Great  Britain  (1842- 
1889  [8  Stat,  at  L.  572,  26  Stat,  at  L. 
1608]),  and  he  contends  that,  under  those 
treaties,  the  state  of  California  had  no 
right  or  jurisdiction  to  try  him  for  any  of- 
fense whatever  other  than  the  one  for  which 
he  was  extradited  and  delivered  to  the  Gov- 
ernment of  the  United  States  for  trial,  even 
though  he  committed  an  offense  subsequent- 
ly to  the  extradition;  and  he  further  asserts 
that  after  a  trial  has  been  had  for  the  of- 
fense for  which  he  was  extradited,  he  is 
entitled  to  be  afforded  reasonable  time  and 
opportunity  after  his  final  release  on  that 
charge  to  return  to  the  country  of  asylum, 
and  that  the  trial  of  the  crime  for  which  he 
was  extradited  must  be  had  within  a  rea- 
sonable time  after  his  extradition,  or  he 
is,  for  that  reason,  entitled  to  his  discharge. 
^  In  other  words,  the  plaintiff  in  error  claims 
01  immunity,  under  the  treaties,  from  arrest 
•  or  detention  for  any  crime  *  committed  by 
him  after  he  had  been  brought  back  upon 
the  extradition  warrant  until  he  has  been 
allowed  a  reasonable  time  to  return  to  the 
place  from  which  he  was  taken.  He  con- 
tends that  the  duty  originally  resting  upon 
the  demanding  country  to  try  him  only  for 
the  offense  for  which  he  was  extradited, 
and  to  then  afford  him  reasonable  opportu- 
nity to  return,  is  unaffected  by  the  fact  that 
he  committed  another  crime  after  his  extra- 
dition. 

The  treaty  of  1842,  August  9  (8  Stat,  at 
L.  576,  9  10) ,  is  the  one  in  regard  to  which 
discussions  as  to  its  meaning  have  arisen. 


United  States  v.  Rauscher,  110  U.  S.  407, 
30  L.  ed.  425,  7  Sup.  Ct  Rep.  234.  Subse- 
quently to  the  treaty,  Great  Britain  passed 
the  extradition  act  of  1870  (32  and  33 
Vict.  chap.  52),  and  also  in  1873  an  act  to 
amend  the  extradition  act  of  1870  (36  and 
37  Vict.  chap.  60).  Both  these  acts  are 
cited  as  the  extradition  acts  of  1870  and 
1873.  See  1  Moore,  Extradition,  1891, 
pp.  741, 755.  In  subdivision  2  of  §  3  of  the 
act  of  1870  it  is  provided:  "(2)  A  fugi- 
tive criminal  shall  not  be  surrendered  to  a 
foreign  state  unless  provision  is  made  by 
the  law  of  that  state,  or  by  arrangement^ 
that  the  fugitive  criminal  shall  not,  until 
he  has  been  restored  or  had  an  opportunity 
of  returning  to  her  Majesty's  dominions, 
be  detained  or  tried  in  that  foreign  state 
for  any  offense  committed  prior  to  his  sur- 
render, other  than  the  extradition  crime 
proved  by  the  facts  on  which  the  surrender 
is  grounded/' 

Article  3  of  the  treaty  or  convention  of 
1889,  July  12,  between  Great  Britain  and 
the  United  States,  is  to  be  found  in  26  Stat, 
at  L.  1508,  1509,  and  is  also,  among  others, 
set  out  in  Johnson  v.  Browne,  205  U.  S. 
309,  319,  51  L.  ed.  816,  819,  27  Sup.  Ct 
Rep.  539,  542,  10  A.  &  E.  Ann.  Cas.  636, 
638,  as  follows:  "Article  3.  No  person 
surrendered  by  or  to  either  of  the  high  con- 
tracting parties  shall  be  triable  or  be  tried 
for  any  crime  or  offense  committed  prior 
to  his  extradition,  other  than  the  offense  for 
which  he  was  surrendered,  until  he  shall 
have  had  an  opportunity  of  returning  to 
the  country  from  which  he  was  surren- 
dered." The  treatment  of  the  criminal  for 
all  acts  committed  or  said  to  have  been 
conunitted  by  him  prior  to  extradition  is 
thus  fully  provided  for.  et 

*The  contention  of  the  plaintiff  in  error* 
that  the  duty  to  afford  opportunity  to  re- 
turn after  a  trial  or  other  termination  of 
the  case  upon  which  he  was  extradited  is 
unaffected  by  any  subsequent  crime  he  may 
have  committed  is  not  even  plausible. 
Nothing  in  the  Rauscher  Case  (supra)  is 
authority  for  any  such  contention.  The 
duty  to  afford  opportunity  to  return  after 
trial,  as  stated,  is  limited  to  matters  which 
happened  before  extradition;  and,  in  the 
nature  of  things,  such  duty  cannot  be  ex- 
tended by  implication  so  as  to  cover  a  to- 
tally different  state  of  facts.     Because,  in 


any  foreign  government  to  an  agent  of  the 
United  States,  for  the  purpose  of  being 
brought  within  the  United  States  and  tried 
for  any  crime  of  which  he  is  duly  accused, 
the  President  shall  have  power  to  take  all 
necessary  measures  for  the  transportation 
and  safe-keeping  of  such  accused  person, 
and  for  his  security  against  lawless  vio- 
lence, until  the  final  conclusion  of  his  trial 


for  the  crimes  or  offenses  specified  in  the 
warrant  of  extradition,  and  until  his  final 
discharge  from  custody  or  imprisonment  for 
or  on  account  of  such  crimes  or  offenses,  and 
for  a  reasonable  time  thereafter,  and  may 
employ  such  portion  of  the  land  or  naval 
forces  of  the  United  States,  or  of  the  mili- 
tia thereof,  as  may  be  necessary  for  the 
safe-keeping  and  protection  of  the  accused.'^ 
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■ome  cases,  in  construing  the  treaty,  it  has 
been  stated  that  a  person  extradited  can  be 
tried  only  for  the  offense  for  which  he  was 
surrendered  for  trial  until  he  has  had  an 
opportunity  of  returning,  it  is  assumed  by 
the  plaintiff  in  error  that  such  language 
prohibits  the  trial  of  a  person  so  extradited 
for  any  crime  committed  by  him  subse- 
quently as  well  as  prior  to  the  surrender, 
without  an  opportunity  for  his  return  to 
the  other  country.  The  whole  question  is 
simply  one  as  to  the  meaning  of  the  treaty, 
and  we  cannot  doubt  for  a  single  moment 
what  that  meaning  is. 

Much  is  said  by  the  plaintiff  in  error  as 
to  his  right  to  an  asylum,  as  if  it  inhered  in 
himself.  The  right  is,  however,  simply  pro- 
vided for  by  treaty,  and  must  be  found 
therein,  so  far  alone  as  the  criminal  is  con- 
cerned. 

The  question  then  is,  does  either  the 
treaty  or  convention,  by  express  provision 
or  by  inference,  provide  for  a  return  of  the 
criminal  to  the  surrendering  country  after 
his  surrender,  and  after  a  subsequent  com- 
mission of  a  crime  in  the  country  to  which 
he  was  surrendered  T  To  ask  the  question  is 
to  answer  it.  The  plaintiff  in  error  oon- 
tends  for  the  treaty  right  to  leave  the  coun- 
try, notwithstanding  his  commission  of  the 
subsequent  crime.  This  we  cannot  assent 
to.  It  is  impossible  to  conceive  of  represent- 
atives of  two  civilized  countries  solemnly 
entering  into  a  treaty  of  extradition,  and 
therein  providing  that  a  criminal  surren- 
dered according  to  demand,  for  a  crime  that 
^  he  has  committed,  if,  subsequently  to  his 
g  surrender,  he  is  guilty  of  murder  or  treason 
•  or  other  crime,  is,  nevertheless,  to^have  the 
right  guaranteed  to  him  to  return  unmo- 
lested to  the  country  which  surrendered  him. 
We  can  imagine  no  country,  by  treaty,  as 
desirous  of  exacting  such  a  condition  of  sur- 
render, or  any  country  as  willing  to  accept 
it.  When  a  treaty  or  statute  contains  a 
provision  that  the  party  surrendered  shall 
be  tried  for  no  other  offense  until  he  has 
had  an  opportunity  to  leave  the  country, 
the  meaning  of  such  a  provision  is  perfectly 
plain,  and  must  receive  a  reasonable  and 
sensible  construction.  The  party  proceeded 
against  must  not  be  tried  for  any  other  of- 
fense existing  at  the  time  when  he  was  ex- 
tradited (whether,  at  the  time  of  such  ex- 
tradition, it  had  or  had  not  been  discov- 
ered), until  he  shall  have  had  a  reasonable 
time  to  return  to  the  country  from  which  he 
was  taken,  after  his  trial  or  other  termin- 
ation of  the  proceeding.  That  such  privi- 
lege should  be  acorded  to  one  who  commits 
a  crime  after  his  surrender  to  a  demanding 
government  lacks  all  semblance  of  reason 
or  sense. 

Spear,  in  the  second  edition  of  his  work 


on  the  Law  of  Extradition,  says,  at  page  84, 
that  the  party  extradited  is  not  "proteeted 
against  trial  for  any  offenses  which  he  may 
commit  against  the  receiving  government 
subsequently  to  his  extradition,  and  while 
in  its  custody,  or  after  his  discharge  there- 
from.'' Such  a  criminal  has  no  asylum,  be- 
cause he  never  had  an  asyliun  within  the 
jurisdiction  of  the  government  delivering 
him,  with  regard  to  the  crime  which  he 
committed  since  such  delivery.     Ibid. 

The  contention  is  also  without  merit  that 
he  has,  at  any  rate,  the  right  to  a  trial  to 
a  conclusion  of  the  case  for  which  he  was 
extradited,  before  he  can  be  tried  for  a 
crime  subsequently  committed.  The  matter 
lies  within  the  jurisdiction  of  the  state 
whose  laws  he  has  violated  since  his  extra- 
dition, and  we  cannot  see  that  it  is  a  matter 
of  any  interest  to  the  surrendering  govern- 
ment. 

There  is  nothing  in  the  section  of  the  U. 
S.  Rev.  Stat,  supra,  which  gives  the  least 
countenance  to  the  claims  of  the  plaintiff^ 
in  error.  ei 

*  The  other  objections  made  by  him  in  re-  • 
gard  to  the  person  who  now  has  him  in  cus- 
tody under  the  various  warrants  and  proc- 
esses, copies  of  which  are  returned  in  the 
record,  we  regard  as  unimportant. 

As  soon  as  the  judgments  herein  are  af- 
firmed the  plaintiff  in  error  will,  of  course, 
pursuant  to  the  judgment  entered  upon  the 
verdict  of  conviction  against  him,  be  taken 
to  the  state  prison  in  California,  provided 
for  in  the  sentence,  and  there  confined  ao- 
cording  to  law.  The  orders  and  Judgments 
in  the  two  cases  are  affirmed. 

(a*  U.  S.  82) 
JULIAN  E.  WOODWELL^  Appt, 

V. 

UNITED  STATES. 

United  States  (§  39*)— Officebs— Com- 
pensation—Extra  Services. 
Compensation  for  the  services  of  an  in- 
spector of  electric  light  plants  in  the  Treas- 
ury Department,  rendered  in  connection  with 
the  installation  of  an  electric  light  plant  for 
the  buildings  of  the  Interior  Department,  at 
the  request  of  the  Secretary  of  the  Interior, 
and  by  the  direction  of  the  Secretary  of  the 
Treasury,  is  forbidden  by  U.  S.  Rev.  Stat. 
§  1765,  U.  S.  Comp.  Stat  1901,  p.  1207,  al- 
though  such  services  were  valuable,  and  were 
performed  after  hours,  and  in  addition  to  a 
full  discharge  of  regular  duties,  since  the 
case  is  one  of  the  performance  of  extra 
services  which  the  law  did  not  specially 
require,  and  for  which  it  did  not  tx  the 
remuneration,  and  not  a  case  of  the  filling 
of  two  distinct  places,  offices,  or  employ- 
ments. 

[Bd.  Note.— For  other  cases,  see  United  SUtesL 
Dec.  Dig.  i  ».•]  ^ 

[No.  143.] 
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Argued   April   8,   12,   1909.    Decided   May 
17,  1909. 

APPEAL  from  the  Court  of  aaims  to 
review  a  judgment  dismissing  a  peti- 
tion to  recover  for  extra  services  rendered 
bj  an  inspector  of  electric  light  plants  in 
the  Treasury  Department.    Affirmed. 

See  same  case  below,  41  Ct.  CI.  367. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  U.  Robeson  for  appel- 
lant. 

Assistant  Attorney  Qeneral  John  Q. 
Thompson  and  Mr.  Clark  McKercher  for 
appellee. 

Mr.  Justice  White  delivered  the  opinion 
of  the  court: 

This  appeal  is  from  a  judgment  of  the 
court  of  claims,  dismissing  a  petition  filed 
by  the  appellant  to  recover  from  the  United 
States  the  sum  of  $3,676.  41  Ct  CI.  367. 
From  the  findings  of  the  court  below  the 
facts  upon  which  the  claim  was  based  are 
substantially  as  follows:  Woodwell,  the 
appellant,  is  by  profession  a  mechanical  and 
electrical  engineer.  From  a  date  prior  to 
March  3,  1901,  up  to  the  time  of  the  bring- 
ing of  this  suit,  he  was  an  inspector  of  elec- 
tric light  plants  under  the  jurisdiction  of 
the  Treasury  Department,  receiving  a  salary 
M  of  $2,000  per  annum.  In  the  sundry  civil 
•  act,  approved  March  3,  1901,  the  following 
appropriation  was  made  (31  Stat,  at  L. 
1166,  chap.  863) : 

"For  the  establishment  of  an  electric  light- 
ing phint  for  buildings  occupied  by  offices  of 
the  Department  of  the  Interior,  the  Patent 
Office  building,  the  old  Postoffice  building, 
now  occupied  by  the  General  Land  and  In- 
dian Bureaus,  and  the  Pension  Office  build- 
ing, and  for  improvement  in  the  heating  of 
the  Patent  Office  buildings,  including  neces- 
sary conduits,  the  laying  and  construction 
of  which  are  hereby  authorized,  $74,000." 

On  March  11,  1901,  the  Secretary  of  the 
Interior  sent  to  the  Secretary  of  the  Treas- 
ury a  communication  in  which,  after  recit- 
ing the  terms  of  the  appropriation  act  above 
referred  to,  he  said: 

"When  this  item  was  under  consideration, 
the  committee  on  appropriation  of  the  House 
of  Representatives  secured,  through  the 
Assistant  Superintended  of  the  Treasury, 
the  itemized  estimate  of  cost  of  the 
proposed  work,  upon  which  the  amount 
of  apropriation  is  based,  and,  all  tht 
hearing  before  the  committee,  it  was  al- 
so indicated  by  members  thereof  that  it 
would  be  expected  that  the  projected  work 
should  conform  to  the  estimate  and  the  gen- 
eral plan  outlined  therein. 

"I  have,  therefore,  to  request  that,  if  prac- 
ticable,   some    competent   person    connected 
with  the  Treasury  Department,  expert  in 
29  S.  C— 57. 


such  matters,  may  be  authorized  to  prepare 
detailed  plans  and  specifications,  upon  which 
proposals  for  the  work  contemplated  in  the 
appropriation  may  be  called  for  at  an  early 
date." 

On  March  14,  1901,  the  Secretary  of  the 
Treasury,  acknowledging  the  receipt  of  this 
letter,  said: 

"In  reply  you  are  informed  that  the  work 
incident  to  the  preparation  of  the  plans  and 
specifications  can  be  performed  under  the 
supervision  of  a  qualified  employee  of  this 
office,  who  is  familiar  with  the  require- 
ments; but,  as  the  work  will  involve  the  em- 
ployment of  draftsmen  and  other  persons 
who  cannot  be  supplied  from  the  regular  J 
force  of  this  Department* without  detriment* 
to  its  business,  it  is  assumed  that  such 
service  can  be  paid  for  from  the  appropria- 
tion provided  for  the  installation  of  the 
plant.  Such  expense  will  not  exceed  $600, 
including  the  expense  incident  to  a  general 
inspection  of  the  work  during  the  period 
of  the  installation. 

"It  is  the  judgment  of  this  Department 
that  the  installation  can  be  completed  in  all 
its  details,  in  the  most  satisfactory  manner, 
without  exceeding  the  limits  of  tht 
appropriation  provided  therefor, — ^namely, 
$74,000." 

In  answering  this  letter  the  Secretary  of 
the  Interior  said: 

"Referring  to  your  letter  of  March  14, 
1901,  in  which  you  state  that,  in  compliance 
with  the  request  of  this  Department,  a  com- 
petent person  connected  with  the  Treasury 
Department  will  be  authorized  to  prepare 
necessary  plans  and  specifications  covering 
the  installation  of  the  electric  lighting  plant 
for  the  buildings  of  this  Department,  and  to 
your  suggestion  that  the  work  will  involve 
the  employment  of  draftsmen  and  other  per- 
sons who  cannot  be  supplied  from  the  regu- 
lar force  of  the  Treasury  Department,  and 
which  would  involve  an  expense  not  to  ex- 
ceed $600,  which  would  include  the  expense 
incident  to  the  general  inspection  of  the 
work  during  the  period  of  installation,  I 
have  the  honor  to  inclose  herewith  a  copy  of 
the  decision  of  the  Comptroller  of  the 
Treasury,  to  whom  the  matter  was  submit- 
ted by  this  Department,  in  which  the  con- 
clusion is  reached  that  prior  to  July  1,  1901, 
the  preliminary  expenses  necessary  to  carry 
into  effect  the  appropriation  for  the  electric 
lighting  plant  may  be  incurred,  although 
payment  therefor  cannot  be  made  previous 
to  that  date. 

"The  Department  would  be  glad  to  have 
the  preliminary  work  commenced  at  the 
earliest  practical  date,  and  would  be  pleased 
to  consider  any  recommendations  as  to  the 
employment  of  the  services  of  draftsmen, 
etc,   referred  to  in  your  letter.     If  such 
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■enrioeB  cannot  be  procured  upon  the  terms 
named  by  the  Comptroller,  it  is  believed 
that  it  can,  in  the  meantime,  be  furnished 
by  detail  from  some  branch  of  this  Depart- 
gment." 

•  «And  on  May  10,  1901,  the  Secretary  of  the 
Treasury  notified  the  Secretary  of  the  In- 
terior as  follows: 

"Referring  to  your  letter  of  May  8,  1901, 
you  are  informed  that  Mr.  J.  E.  Woodwell, 
inspector  of  electric  light  plants,  has  been 
directed  to  confer  with  E.  M.  Dawson,  chief 
clerk.  Department  of  the  Interior,  relative 
to  the  installation  of  an  electric  light,  heat, 
and  power  plant  in  the  old  Postoffice  De- 
partment building  of  this  city." 

Subsequently,  the  Secretary  of  the  In- 
terior made  the  following  order,  an  official 
copy  of  which  was  sent  to  Mr.  Woodwell 
through  the  Secretary  of  the  Treasury: 

Order. 
Department  of  the  Interior, 
Washington,  June  21,  1901. 

A  board  to  consist  of  Mr.  Edward  M. 
Dawson,  chief  clerk  of  the  Department,  Mr. 
J.  E.  Woodwell,  inspector  of  electric  light 
plants,  Treasury  Department,  and  Mr.  Jos- 
eph S.  HiU,  engineer,  etc.,  'Ceneral  Post- 
office,'  is  hereby  constituted  to,  from  time 
to  time,  open  bids  and  recommend  awards  of 
contracts  for  the  work  embraced  in  the  in- 
stallation of  the  electric  lighting  plant  for 
the  buildings  of  the  Interior  Department 
and  in  the  improvement  of  the  heating  of 
the  Patent  Office  building. 

The  board  will  meet  at  the  office  of  the 
chief  clerk  of  the  Department  at  such  time 
is  may  be  designated  by  advertisements  for 
opening  proposals  for  the  work. 

On  November  23,  1901,  the  Acting  Secre- 
tary of  the  Treasury  sent  the  following  com- 
munication: 

"Referring  to  your  letter  of  November  21, 
1901,  requesting  that  Mr.  J.  £.  Woodwell, 
inspector  of  electric  light  plants,  Treasury 
Department,  be  instructed  to  conduct  a  test 
of  the  engines  and  dynamos  being  manufac- 
tured by  the  Ridge  way  Dynamo  &  Engine 
Company,  Ridgeway,  Pennsylvania,  for  the 
Interior  Department,  I  have  the  honor  to 
Jg  state  that,  owing  to  prior  and  important  in- 

*  structions,  it  will  be  impractical  for^Mr. 
Woodwell  to  make  the  test  the  25th  instant, 
as  desired  by  you. 

"You  are  advised,  however,  that,  if  the 
matter  can  be  held  in  abeyance  until  Decem- 
ber 2,  1901,  Mr.  Woodwell  will  be  instructed 
to  make  the  test." 

Thereafter  the  following  from  the  Acting 


Secretary  of  tha  Interior  was  reeelTsd  by 
Mr.  Woodwell: 

Department  of  the  Interior, 
Washington,  January  2,  1902. 

Permission  having  been  obtained  from  the 
Secretary  of  the  Treasury  for  you  to  per- 
form such  service,  you  are  hereby  authorized 
and  directed  to  proceed  to  Ridgeway,  Penn- 
sylvania, as  the  representative  of  this  de- 
partment at  shop  tests  to  be  made,  com- 
mencing on  Monday  next,  the  6th  instant,  of 
the  engines  and  dynamos  to  be  furnished  by 
the  Ridgeway  Dynamo  &  Engine  Company, 
under  contract  with  this  Department. 

There  is  herewith  inclosed,  for  your  infor- 
mation and  guidance,  a  copy  of  the  specifi- 
cations of  the  contract,  wherein  it  is  pro- 
vided that  "the  regulation,  guaranteed  effi- 
ciency, heating  effect,  and  insulation  re- 
sistance shall  be  determined  by  actual  test 
in  the  presence  of  the  department's  author- 
ized inspector,  who  shall  determine  test  con- 
ditions. The  tests  to  be  made  at  the  shops 
where  the  dynamos  are  constructed,  upon 
due  notification  by  contractors  of  their 
readiness  to  commence  said  test,  and  at  the 
expense  of  the  contractor,  except  travel- 
ing and  other  necessary  expenses  of  De- 
partment's agent.  Should  the  test  be  de- 
layed or  require  repetition  for  any  reason 
for  which  the  contractor  is  justly  responsi- 
ble, the  cost  of  the  delayed  or  any  subse- 
quent test,  including  the  traveling  and  other 
necessary  expenses  of  the  Department's 
agent,  shall  be  at  the  expense  of  the  con- 
tractor." 

Mr.  L.  K,  Sager,  of  this  Department  ( Pat- 
ent Office),  will  be  detailed  to  accompany 
you  and  assist  in  making  the  tests. 

Your  actual  expenses  while  engaged  upong 
this  service^will  be  paid  by  this  Department  * 
upon   presentation  of  proper  accounts  and 
vouchers  from  funds  available. 

Because  of  the  foregoing  oorrespondenosb 
Mr.  Woodwell,  as  a  mechanical  and  electri- 
cal engineer,  performed  certain  services  in 
and  about  the  installation  of  said  electric 
lighting  and  heating  plant,  between  the  10th 
day  of  May,  1901,  and  the  1st  day  of  Febru- 
ary, 1902,  and  devoted  897  hours  to  said 
service,  and  also  necessarily  expended  $110 
in  connection  therewith. 

The  services  rendered  were  performed  by 
Woodwell  outside  of  his  regular  office  hours 
as  an  employee  in  the  Treasury  Department, 
and  during  the  time  when  the  services  were 
rendered  he  also  fully  discharged  his  duties 
as  such  employee  of  the  Treasury  Depart- 
ment. 

While  the  court  of  claims  declared  that 
the  facts  above  recited  presented  a  strong 
equitable  case  in  favor  of  the  claimant^  en- 
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titling;  him  to  a  reasonable  allowance  if  au- 
thority  of  law  existed  therefor,  it  neverthe- 
less entered  judgment  for  the  government 
upon  the  ground  that  the  law — ^as  con- 
tained in  §§  1763,  1764,  and  1765  of  the 
Revised  Statutes  (U.  S.  Comp.  Stat.  1901, 
pp.    1205-1207),   copied  in   the  marginf — 

JO  forbade  the  awarding  of  any  compensation. 

•  It  was  held  that  the  facts  did  not  make  out 
a  case  of  the  holding  by  one  person  at  the 
same  time  of  two  distinct  offices,  places,  or 
employments,  each  having  its  own  duties 
and  its  own  compensation,  but  was  merely  a 
ease  of  the  performance  of  extra  services  by 
a  government  employee,  for  the  performance 
of  which,  even  if  it  be  assumed  that  there 
was  authority  of  law  therefor,  nevertheless 
there  was  no  ''appropriation  therefor  ex- 
plicitly stating  that  it  was  for  such  addi- 
tional pay,  extra  allowance,  or  compensa- 
tion." 

We  see  no  reason  to  doubt  the  correctness 
of  the  reasoning  and  conclusion  of  the  court 
below.  A  succinct  history  of  the  legislation 
respecting  the  question  of  extra  compensa- 
tion for  government  employees  is  contained 
in  the  case  of  United  States  v.  King,  147  U. 
S.  676, 679-681,  37  L.  ed.  328-330,  i3  Sup. 
Ct  Rep.  439.  The  decision  of  this  case  does 
not  require  that  we  should  restate  that  his- 
tory. If  the  facts  presented  by  the  record  be- 
fore us  exhibit  a  case  merely  of  the  perform- 
ances of  extra  services,  and  not  one  of  the 
filling  of  two  distinct  places,  offices,  or  em- 
ployments, payment  for  such  extra  service 
is  plainly  prohibited  by  the  terms  of  §  1765, 
Rev.  Stat.  That  section  was  taken  from 
two  statutes,  the  first  passed  March  3,  1839 
(5  Stat,  at  L.  349,  chap.  83,  U.  S.  Comp. 
Stat.  1901,  p.  1207),  and  the  second  August 
23,  1842  (5  Stat,  at  L.  510,  chap.  183,  U.  S. 
Comp.  Stat.  1901,  p.  1207),  and  may  be 
considered  to  be,  to  some  extent,  in  pari 
materia  with  §§  1763  and  1764.  United 
States  V.  Saunders,  120  U.  S.  126,  30  L.  ed. 
694,^  7  Sup.  Ct.  Rep.  467.  As  said  in  the 
Saunders  Case,  speaking  of  §§  1763-1765: 
"Taking  these  sections  all  together,  the 
purpose  of  this  legislation  was  to  prevent 
a  person  holding  an  office  or  appointment  for 
which  the  law  provides  a  definite  compensa- 


tion by  way  of  salary  or  otherwise,  which  is 
intended  to  cover  all  the  services  which,  as 
such  officer,  he  may  be  called  upon  to  render, 
from  receiving  extra  compensation,  addi- 
tional allowances  or  pay  for  other  services 
which  may  be  required  of  him  either  by  act 
of  Congress  or  by  order  of  the  head  of  his 
department,  or  in  any  other  mode  added  to 
or  connected  with  the  regular  duties  of  the  ^ 
place  which  he  holds;  but  that* they  have* 
no  application  to  the  case  of  two  distinct 
offices,  places,  or  employments,  each  of  which 
has  its  own  duties  and  its  own  compensa- 
tion, which  offices  may  both  be  held  by  one 
person  at  the  same  time.  In  the  latter  ease 
he  is,  in  the  eye  of  the  law,  two  officers,  or 
holds  two  places  or  appointments,  the  func- 
tions of  which  are  separate  and  distinct^ 
and,  according  to  all  the  decisions,  he  is,  in 
such  case,  entitled  to  recover  the  two  com- 
pensations. In  the  former  case,  he  performs 
the  added  duties  under  his  appointment  to  a 
single  place,  and  the  statute  has  provided 
that  he  shall  receive  no  additional  compen- 
sation for  that  class  of  duties  unless  it  is 
so  provided  by  special  legislation." 

Not  only  was  there  no  specific  provision  in 
the  appropriation  for  the  employment  and 
compensation  of  an  electrical  engineer  to 
prepare  plans  and  supervise  the  construction 
and  installation  of  the  plant  in  question,  but 
the  correspondence  does  not  permit  an  infer^ 
ence  that  it  was  the  intention  of  the  Depart- 
ment of  the  Interior  to  call  upon  Mr.  Wood- 
well  to  fill  a  separate  and  distinct  office  or 
employment  from  that  which  he  already 
held  under  the  government.  The  letter  of 
the  Secretary  of  the  Interior  of  date  March 
11,  1901,  imports  that  the  estimate  upon 
which  the  appropriation  was  based  was 
made  upon  the  assumption  that  such  work 
as  was  desired  to  be  performed  by  the  ex- 
perts requested  from  the  Treasury  Depart- 
ment would  be  without  extra  cost  to  the 
government,  and  the  whole  correspondence 
tends  to  negate  the  conception  of  either  an 
express  or  implied  contract  between  the  Sec- 
retary of  the  Interior  and  Mr.  Woodwell,  by 
which  the  latter  was  to  perform  services  for 
which  he  was  to  be  especially  compensated 
out  01  the  appropriation  in  question  or  other- 


tSec.  1763.  No  person  who  holds  an  office, 
the  salary  or  annual  compensation  attached 
to  which  amounts  to  the  sum  of  two  thous- 
and, five  hundred  dollars,  shall  receive  com- 
pensation for  discharging  the  duties  of  any 
other  office,  unless  expressly  authorized  by 
law. 

Sec.  1764.  No  allowance  or  compensation 
shall  be  made  to  any  officer  or  clerk,  by  rea- 
son of  the  discharge  of  duties  which  belong 
to  any  other  officer  or  clerk  in  the  same  or 
any  other  department;  and  no  allowance  or 
compensation  shall  be  made  for  any  extra 
services  whatever  which  any  officer  or  clerk 


may  be  required  to  perform,  unless  express- 
ly authorized  by  law. 

Sec.  1765.  No  officer  in  any  branch  of  the 
public  service,  or  any  other  person  whose 
salary,  pay,  or  emoluments  are  fixed  by  law 
or  regulations,  shall  receive  any  additional 
pay,  extra  allowance,  or  compensation,  in 
any  form  whatever,  for  the  disbursement  of 

Sublic  money,  or  for  any  other  service  or 
uty  whatever,  unless  the  same  is  author- 
ized  by  law,  and  the  appropriation  therefo' 
explicitly  states  that  it  is  for  such  add! 
tional  pay,  extra  allowance,  or  compensa* 
tion. 
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wise.  The  request  made  of  the  Secretary 
of  the  Treasury  was  not  that  he  should 
name  a  competent  person  with  whom  the 
Secretary  of  the  Interior  might  contract  for 
the  performance  of  the  desired  services,  but 
was  that  he  should  "authorize/'  that  is, 
designate,  "a  competent  person"  to  do  such 
work.  The  reply  to  such  request,  dated 
§  March  14,  1901,  we  think  makes  eyident  the 
*  fact  that  it  was  not  expected  that  the  per- 
son who  was  to  be  supplied  from  the  regular 
force  of  the  Treasury  Department,  because 
it  could  be  done  without  detriment  to  the 
public  service,  would  be  additionally  com- 
pensated. Indeed,  any  inference  that  such 
thought  was  entertained  by  the  Secretary 
of  the  Treasury  is  rebutted  by  the  circiun- 
stance  that,  in  his  letter,  he  directed  the  at- 
tention of  the  Secretary  of  the  Interior  to 
the  fact  that  an  expense  of  about  $500 
would  be  necessary  for  the  employment  of 
draftsmen  and  others  who  could  not  be  sup- 
plied by  the  Treasury  Department,  and  that 
this  sum  would  be  regarded  as  sufficient  for 
"the  expense  incident  to  a  general  inspection 
of  the  work  during  the  period  of  installa- 
tion." The  direction  given  to  Mr.  Wood- 
well  to  confer  with  the  chief  clerk  of  the 
Department  of  the  Interior  "relative  to  the 
installation  of  a  electric  light,  heating,  and 
power  plant  in  the  old  Postoffice  Depart- 
ment building"  was  addressed  to  him  in 
his  capacity  of  "inspector  of  electric  light 
plants"  in  the  Treasury  Department.  Pre- 
sumptively, the  aid  which  Mr.  Woodwell 
rendered  by  direction  of  the  Secretary  of  the 
Treasury  to  the  Department  of  the  Interior 
was  done  by  him  in  and  by  virtue  of  the  or- 
der and  direction  of  his  superior  officer,  and 
was  not,  therefore,  a  distinct  employment. 
Certainly  It  cannot  be  said  that  Mr.  Wood- 
well,  whatever  may  have  been  the  value  of 
his  services,  was  called  upon  to  render  a 
service  specially  required  by  an  existing 
law,  and  for  the  performance  of  which  the 
remuneration  was  fixed  by  law.  These  con- 
clusions clearly  bring  the  case  within  the 
prohibitions  against  payment  contained  in 
§1765,  Rev.  Stat.  As  there  is  no  conten- 
tion in  argument  respecting  the  claim  for 
expenses  ($110),  which  it  is  assumed  has 
been  paid,  we  eliminate  it  from  considera- 
tion. 
Affirmed. 


(214  U.  S.  71) 

GEORGE  G.  GOODRICH,  Appt, 

V. 

JOHN  W.  FERRIS  et  al. 

Courts  (§  385*)  —  Dikect  Appeal  fbom 
Circuit    Court   —   FRivoLousNEafl   or 
Federal  Question  —  Notice  iw  Pbo- 
bate  proceeuinos. 
A  claim  that  ten  days'  statutory  notice 


of  the  time  appointed  for  action  upon  a 
petition  for  the  settlement  of  the  final  ac- 
count of  an  executor  and  for  the  final  dis- 
tribution of  the  decedent's  estate  is  so  un- 
reasonable as  to  a  nonresident  claimant  as 
to  be  wanting  in  due  process  of  law  is  too 
clearly  unsubstantial  and  devoid  of  merit 
to  furnish  a  basis  for  a  direct  appeal  to 
the  Federal  Supreme  Court  from  a  decree 
of  a  circuit  court. 

[Bd.  Note.— For  other  cases,  see  Ck>urta,  Deo. 
Dig.  I  385.»] 

[No.    120.] 

Argued  March  19,  22.  1909.    Decided  May 
17,  1909. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  Dis- 
trict of  California  to  review  a  decree  dis- 
missing a  bill  to  set  aside  the  probate  of  a 
will  and  to  reopen  the  probate  proceedings 
in  which  the  final  account  of  the  executor 
has  been  passed  and  the  estate  finally  dis- 
tributed. Dismissed  for  want  of  juris- 
diction. 

See  same  case  below,  145  Fed.  844. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  G.  Johnson,  Tyson  S. 
Dines,  L.  Sidney  Carr^re,  and  Henry  Ar> 
den  for  appellant. 

Messrs.  J.  W.  Dorsey,  Henry  E.  Davis, 
and  Henry  A^h  for  appellees. 

*Mr.  Justice  White  delivered  the  opinion* 
of  the  court: 

Upon  demurrers,  the  court  below  dis- 
missed the  bill  filed  by  Goodrich,  the  appel- 
lant, for  want  of  equitable  jurisdiction  to 
grant  the  relief  which  was  prayed.  145  Fed. 
844.  To  review  that  decree  this  appeal 
direct  to  this  court  is  prosecuted.  Juris- 
diction to  review  is  challenged.  That  ques- 
tion, therefore,  at  the  outset  requires  at- 
tention. 

To  clarify  the  issue  for  decision,  instead 
of  reciting  the  allegations  of  the  bill  in 
the  order  in  which  they  are  therein  stated, 
we  shall  briefly  recapitulate  the  facts  al- 
leged in  their  chronological  order,  in  so  far 
as  essential  to  be  borne  in  mind  for  the 
purpose  of  the  question  of  our  jurisdiction. 

In  February,  1886,  Thomas  H.  Williams, 
a  resident  of  California,  died  in  San  Fran-g 
Cisco,  leaving  as  his  lawful  heirs  four*son8,* 
viz.,  Sherrod,  Thomas  H.,  Jr.,  Percy,  and 
Bryant,  and  one  daughter,  Mary,  who  was 
the  wife  of  Frank  S.  Johnson.  The  wife 
of  the  deceased  and  the  mother  of  his  chil- 
dren had  died  before  him.  Williams  left  an 
estate  of  large  value,  composed  principally 
of  real  property.  Shortly  after  his  death, 
on  April  2,  1886,  in  the  court  having  pro- 
bate jurisdiction  in  San  Francisoo,  a  last  will 


*For  other  cues  see  same  topio  A  i  numbbb  in  Dec.  A  Ahl  Digs.  1907  to  date,  A  Rop'r  Indexes 
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and  codicil  thereto  of  Williams  were  duly 
admitted  to  probate.  Leaving  out  of  view 
certain  bequests  of  personal  property  and 
small  legacies  in  money,  the  estate  was  prin- 
cipally disposed  of  as  follows:  The  title  of 
the  property  was  vested  in  the  executor  and 
trustee  named  in  the  will,  George  E.  Wil- 
liams, a  brother  of  the  deceased,  for  the 
purpose  of  making  the  distribution  which 
the  will  provided.  To  one  of  the  sons,  Sher- 
rod,  nothing  was  given.  It  was  provided 
that  the  sum  of  $50,000  should  be  absolutely 
vested  in  the  son  Percy,  that  $200,000  should 
"be  set  aside  absolutely"  for  the  benefit  of 
the  daughter,  Mary,  wife  of  Johnson,  and 
that  $100,000  should  be  set  aside  for  the 
benefit  of  each  of  the  sons,  Thomas  H.,  Jr., 
Percy,  *nd  Bryant  The  will,  however,  pro- 
vided that  the  gifts  to  the  children  above 
stated,  other  than  the  gift  of  $50,000,  which 
was  to  vest  absolutely  in  Percy,  were  only 
intended  for  the  use  and  benefit  of  the  chil- 
dren to  whom  they  were  given  during  their 
respective  lives,  with  the  remainder  in  fee 
to  the  lineal  descendants,  or,  if  none  such, 
to  the  surviving  brothers  or  sister,  as  the 
case  might  be.  The  residuum  of  the  estate 
was  directed  to  be  set  aside  in  equal  shares 
for  the  benefit  of  the  daughter  and  two  of 
the  sons  (Thomas  H.,  Jr.,  and  Percy)  dur- 
ing their  respective  lives,  with  the  remain- 
der in  fee,  as  heretofore  recited.  The  will 
contained  the  following  clause: 

"Item  4.  When  the  term  of  three  years 
after  my  death,  shall  have  elapsed,  unless 
the  executor,  herein  named,  shall  for  good 
cause  extend  it  for  two  years,  or  in  case 
there  be  another  executor,  three  of  my  chil- 
dren, or  representatives,  shall  by  writing, 
extend  it  for  two  years,  distribution  of  my 
Z  estate,  shall  be  made,  as  herein  directed.*' 
*  *Until  the  setting  aside  or  distribution 
thus  directed,  the  executor  was  authorized 
to  advance  monthly  to  .the  daughter  the  sum 
of  $250,  and  to  each  of  the  three  sons,  $100. 
The  executor  was  authorized  to  carry  on 
the  business  in  which  the  testator  was  en- 
gaged at  the  time  of  his  death,  and  ex- 
tensive powers  were  conferred  in  regard  to 
the  sale  and  reinvestment  of  the  property  to 
be  set  aside  for  the  benefit  of  the  children, 
etc.  George  E.  Williams  qualified  as  ex- 
ecutor, and  entered  upon  the  performance 
of  his  duties. 

In  1888  one  of  th<>  sons,  Sherrod,  died  un- 
married and  without  issue.  In  the  same 
year  Frank  S.  Johnson,  the  husband  of 
Mary,  the  daughter,  obtained  a  decree  of 
divorce  against  his  wife,  by  which  he  was 
awarded  the  custody  of  an  infant  son,  Frank 
Hansford  Johnson,  the  issue  of  the  mar- 
riage. In  December  of  the  following  year, 
Mary,  the  divorced  wife,  married  George 
G.  Goodrich,  and  thereafter  lived  with  him 


in  the  city  of  New  York.  The  son  Percy 
was  married  in  August,  1888;  a  child  was 
bom  in  1889,  but  died  the  year  following; 
and  Percy  died  on  October  3,  1890,  leaving 
his  widow  surviving.  Bryant  Williams,  an- 
other son,  died  in  May,  1893,  unmarried  and 
without  issue.  In  that  year  also  Mrs.  Good- 
rich, the  daughter,  died  in  the  city  of  New 
York,  without  issue  from  her  marriage  with 
Goodrich,  leaving  her  husband  surviving. 

In  the  nearly  eight  years  which  super- 
vened between  the  death  of  the  father  and 
the  death  of  Mary,  the  daughter,  the  latter 
undoubtedly  received  from  the  executor  of 
the  estate  of  the  father,  by  way  of  revenue 
or  allowance,  the  provision  made  for  her 
benefit  by  the  will  of  the  father.  By  the 
various  deaths  it  came  to  pass  that,  at  the 
end  of  1893,  those  entitled  to  the  estate  of 
Williams  by  the  terms  of  the  will,  either 
for  life  or  in  remainder,  were  the  surviving 
son,  Thomas  H.  Williams,  Jr.,  and  the  in- 
fant son  of  Mary,  the  daughter,  represented 
by  his  father,  Frank  S.  Johnson,  who  had, 
in  1889,  in  the  proper  probate  court,  been 
duly  appointed  the  guardian  of  the  estate 
of  such  minor. 

After  the  death  of  Mrs.  Goodrich,  herg 
husband  went  from*New  York  to  California* 
for  the  purpose  of  the  interment  of  the  re- 
mains of  his  wife,  and,  while  being  there  i^ 
short  time,  undoubtedly  met  the  executor. 
Goodrich  returned  to  New  York,  where  ho 
continued  to  reside.  In  1896,  three  years 
after  the  return  of  Goodrich  to  New  York, 
in  the  court  having  jurisdiction  over  the 
estate  and  person  of  the  minor,  the  guardian 
Johnson  applied  for  authority  to  agree  with 
the  executor  of  the  estate  of  Williams  on  a 
final  distribution  of  the  estate.  In  mak- 
ing this  application  no  reference  was  made 
to  the  fact  of  the  marriage  of  Goodrich  with 
the  mother  of  the  minor  after  her  divorce. 
Conforming  to  the  requirements  of  the 
California  Code  of  Procedure,  after  hearing, 
the  guardian  was  authorized  to  make  the 
agreement  for  final  distribution.  Simul- 
taneously or  thereabouts  the  executor  also 
filed  in  the  proper  probate  court  a  petition 
asking  the  authority  of  the  court  to  pass 
his  accoiuits  and  make  a  final  distribution 
of  the  estate.  Express  notice  was  given  to 
Williams,  the  surviving  son,  and  to  John- 
son, the  guardian  of  the  minor,  and,  in  ac- 
cordance with  the  provisions  of  the  Cali- 
fornia Code,  a  publication,  by  a  posting  of 
notice  for  a  period  of  ten  days,  was  ordered 
and  duly  made.  On  January  5,  1897,  after 
hearing,  and  in  view  of  the  consent  of  the 
parties,  the  acco\mts  were  finally  passed 
and  a  full  distribution  of  the  estate  was 
made  between  the  parties  in  interest;  that 
is,  40  per  cent  of  the  estate  was  transferred 
to    the   minor,    Frank   Hansford    Johnson, 
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through  his  guardian,  26%  per  cent  to 
Thomas  H.  Williams,  Jr.,  the  son,  in  fee, 
and  33%  per  cent  was  vested  in  Williams  as 
trustee  for  the  henefit  during  life  of  Thomas 
H.  Williams,  Jr. 

Nearly  three  years  after  the  entry  of  the 
decree  of  final  distribution,  in  December, 
1899,  Williams,  the  trustee,  died,  and,  by 
proceedings  in  the  superior  court  of  the  city 
and  county  of  San  Francisco,  John  W. 
Ferris  was  appointed  trustee. 

More  than  eighteen  years  after  the  death 
of  Williams  and  the  probate  of  his  will, 
about  eleven  years  from  the  date  of  the 
death  of  the  daughter,  Mary,  the  wife  of 
g  Goodrich,  and  more  than  seven  years  after 
*  the  passing  of  the  final  account  of  the*ex- 
ecutor,  and  the  final  distribution  of  the 
estate  by  the  probate  court,  viz,,  on  May 
19,  1904,  the  bill  which  Is  here  in  question 
was  filed.  Ferris,  trustee,  Williams,  the 
fturviving  son  of  the  deceased,  and  Johnson, 
•s  guardian,  and  his  minor  son,  were  made 
defendants.  The  facts  above  recited  in 
various  forms  of  statement  were  alleged, 
4uid,  in  substance,  it  was  charged  that  the 
will  and  codicil  of  Williams,  the  deceased, 
were  void  because  the  absolute  power  of 
Alienation  of  the  property  of  the  deceased, 
contrary  to  the  laws  of  California  against 
(perpetuities,  was,  by  the  terms  of  the  will, 
«uspended  for  a  period  of  three  years,  and 
not  for  a  period  measured  by  the  continu- 
ance of  lives  in  being,  and  therefore,  as  to 
all  property  included  in  the  trust  which 
Williams,  the  deceased,  attempted  to  create 
by  his  will,  he  had  died  intestate,  and  all 
his  property,  by  reason  thereof,  vested  at 
bis  death  in  his  heirs  at  law.  It  was 
averred  that  complainant,  as  heir  of  his  de- 
ceased wife,  was  entitled  to  a  stated  share 
of  her  estate.  It  was  charged  that  all  the 
proceedings  had  in  the  probate  court  were 
fraudulent  and  subject  to  be  avoided;  that, 
in  those  proceedings,  the  fact  of  the  re- 
marriage of  the  daughter,  Mary,  and  the 
survivorship  of  her  husband.  Goodrich,  the 
complainant,  had  been  sedulously  concealed 
for  the  purpose  of  misleading  the  court; 
that  when  Goodrich  was  in  California,  after 
the  death  of  his  wife,  he  was  notified,  as 
the  result  of  an  inquiry  made  of  the  ex- 
ecutor, that  the  death  of  his  wife  termi- 
nated her  interest  in  the  estate  of  her 
father;  that  the  proceedings  in  the  probate 
court  concerning  the  final  accounting  and 
distribution  were  fraudulently  had  for  the 
purpose  of  depriving  the  complainant  of 
his  interest  in  the  estate,  and  it  was  ex- 
pressly charged  that,  in  those  proceedings, 
the  existence  of  the  complainant  and  his 
interest  in  the  estate  were  concealed.  The 
whole  proceedings,  it  was  also  averred,  were 
not  only  subject  to  be  avoided  because  of 


fraud,  but  to  have  been  absolutely  wanting 
in  due  process  of  law,  because  of  the  absence 
of  express  notice  to  the  complainant,  and 
because  the  provisions  of  the  statutes  of 
California  providing  for  notice  \jfy  ten  days' g 
posting  were  void,  because*insufficient  as  to* 
a  resident  of  the  city  of  New  York,  and,  in 
consequence,  repugnant  to  the  due  process 
clause  of  the  14th  Amendment.  Without 
stating  the  various  grounds  upon  which  the 
defendants  demurred^  it  suffices  to  say  that 
the  bill,  having  been  submitted  to  the  court 
on  the  demurrers,  was,  by  it,  dismissed,  as 
we  have  said,  because  the  court  was  with- 
out jurisdiction  in  equity  to  set  aside  the 
probate  of  the  will  and  to  reopen,  upon  the 
grounds  alleged  in  the  bill,  the  probate  pro- 
ceeding had  conformably  to  the  local  law. 

It  is  manifest  from  the  foregoing  state- 
ment that  the  only  possible  ground  upon 
which  the  assertion  that  we  have  jurisdic- 
tion by  direct  appeal  to  review  the  action  of 
the  trial  court  can  rest  is  the  contention 
made  below,  that,  as  to  the  complainant,  the 
notice  of  the  hearing  in  the  probate  court 
upon  the  petition  for  the  settlement  of  the 
account  of  the  executor  and  for  the  final 
distribution  of  the  estate  of  Williams  did 
not  amount  to  due  process  of  law.  Farrell 
V.  O'Brien  (O'Callaghan  v.  O'Brien)  199 
U.  8.  89,  100,  50  L.  ed.  101,  107,  26  Sup. 
Ct.  Rep.  727,  and  cases  cited.  It  is  equal- 
ly certain,  as  held  in  the  cited  case,  that 
the  mere  fact  that  a  constitutional  ques- 
tion is  alleged  does  not  suffice  to  give  us 
jurisdiction  to  review  by  direct  appeal  if 
such  question  is  unsubstantial,  and  so  de- 
void of  merit  as  to  be  clearly  frivolous. 

The  grounds  for  the  contention  that  a 
constitutional  question  exists  are  thus 
stated  in  the  brief  of  counsel  for  appellant: 

"4.  Sections  1633  and  1634  of  the  Civil 
Code  of  California,  upon  which  jurisdiction 
of  the  court  to  make  the  consent  decree  of 
distribution  is  based,  are  in  contravention 
of  §  1,  article  6,  of  the  Constitution  of  the 
United  States. 

''The  notice  of  final  settlement  and  dis- 
tribution, posted  for  ten  days  in  the  city 
and  county  of  San  Francisco,  did  not  consti- 
tute due  process  of  law  as  to  appellant,  who 
was  and  is  a  citizen  and  resident  of  the 
state  of  New  York." 

The  sections  of  the  California  Code  above 
referred  to  are  thus  set  forth  in  the  bill: 

"Sec.  1633.  When  any  account  is  rendered 
for  settlement,  the  clerk  of  the  court  must§ 
appoint  a  day  for  the* settlement  thereof,* 
and  thereupon  give  notice  thereof  by  caus- 
ing notices  to  be  posted  in  at  least  three 
public  places  in  the  county,  setting  forth 
the  name  of  the  estate,  the  executor  or  ad- 
ministrator, and  the  day  appointed  for  the 
settlement  of   the   account.     If,   upon   the 
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final  hearing  at  the  time  of  settlement,  the 
court,  }T  a  judge  thereof,  should  deem  the 
notice  insufficient  from  any  cause,  he  may 
order  such  further  notice  to  be  given  as 
may  seem  to  him  proper. 

"Sec  1634.  If  the  account  mentioned  ip 
the  preceding  section  be  for  a  final  settle- 
ment, and  a  petition  for  the  final  distri- 
bution of  the  estate  be  filed  with  said  ac- 
count, the  notice  of  settlement  must  state 
those  facts,  which  notice  must  be  given  b^ 
posting  or  publication.  ...  On  the 
settlement  of  said  account,  distribution  and 
partition  of  the  estate  to  all  entitled  there- 
to may  be  immediately  had,  without  further 
notice  or  proceedings." 

While  various  decisions  of  this  court  and 
of  the  courts  of  two  states  are  cited  in  the 
brief  of  counsel  for  appellant  under  each  of 
the  foregoing  propositions,  none  of  them 
are  apposite,  and  indeed,  although  citing 
them,  counsel  have  specifically  commented 
upon  but  one;  viz,.  Roller  v.  Holly,  176  U. 
8.  398,  44  L.  ed.  520,  20  Sup.  Ct.  Rep.  410. 
That  case,  however,  concerned  the  validity 
of  original  process  by  which  the  conceded 
property  of  a  nonresident,  situate  within  the 
jurisdiction  of  the  state  of  Texas,  was 
sought  to  be  subjected  to  the  control  of  its 
courts.  The  proposition  which  was  pre- 
sented for  decision  in  that  case  was  whether 
a  statutory  notice  of  five  days,  given  to  a 
resident  of  Virginia,  requiring  him  to  ap- 
pear in  Texas  and  defend  a  suit  brought 
against  him  to  foreclose  a  vendor's  lien  upon 
his  land,  constituted  reasonable  and  ade- 
quate notice  for  the  purpose.  Manifestly, 
that  case  is  not,  in  any  particular,  analo- 
gous to  the  one  under  consideration,  which 
is  a  case  involving  the  devolution  and  ad- 
ministration of  the  estate  of  a  decedent, — 
a  subject  peculiarly  within  state  control. 
Broderick's  Will  (Kieley  v.  McGlynn)  21 
WaU.  503,  519,  22  L.  ed.  509,  605.  It  is 
elementary  that  probate  proceeding  by 
which  jurisdiction  of  a  probate  court  is  as- 
serted over  the  estate  of  a  decedent  for  the 
gj  purpose  of  administering  the  same  is  in  the 
*  nature  of  a*  proceeding  in  rem,  and  is  there- 
fore one  as  to  which  all  the  world  is  charged 
with  notice.  And  that  the  law  of  Cali- 
fornia conforms  to  this  general  and  ele- 
mentary rule  is  beyond  question.  William 
Hill  Co.  V.  Lawler,  116  Cal.  359,  48  Pac. 
323.  The  distribution  of  the  estate  of 
Williams  was  but  an  incident  of  the  pro 
ceeding  prescribed  by  the  laws  of  California 
in  respect  to  the  administration  of  an  estate 
in  the  custody  of  one  of  its  probate  courts. 
Under  such  circumstances,  therefore,  and 
putting  aside  the  question  of  whether  or 
not  the  state  of  California  did  or  did  not 
possess  arbitrary  power  in  respect  to  the 
eharacter  and  length  of  notice  to, be  given 


of  the  various  steps  in  the  administration 
of  an  estate  in  the  custody  of  one  of  ita 
courts,  we  hold  that  the  claim  that  ten  days' 
statutory  notice  of  the  time  appointed  for 
clie  settlement  of  the  final  account  of  tne 
executor,  and  for  action  upon  the  petition 
for  final  distribution  of  the  Williams  estate, 
was  so  unreasonable  as  to  be  wanting  in 
due  process  of  law,  was  clearly  imsub- 
stantial  and  devoid  of  merit,  and  furnishea 
no  support  for  the  contention  that  righta 
under  the  Constitution  of  the  XTnited 
States  had  been  violated.  As  held  In  Bc»ll- 
ingham  Bay  &  B.  C.  R.  Co.  v.  New  Whatr 
com,  172  U.  S.  314,  318,  43  L.  ed.  460,  461, 
19  Sup.  Ct.  Rep.  205,  even  althnuith  the 
power  of  a  state  legislature  to  prescribe 
length  of  notice  is  not  absolute,  yet  it  is 
certain  "that  only  in  a  clear  case  will  a 
notice  authorized  by  the  legislature  be  set 
aside  as  wholly  ineffectual  on  account  of  the 
shortness  of  the  time." 

The  jurisdiction  to  determine  this  appeal 
upon  the  merits  being  dependent  upon  the 
existence  of  a  constitutional  question  in  the 
record,  and  the  mere  averment  that  such  a 
question  was  raised  below  not  being  suf- 
ficient where  the  all^;ed  Federal  question 
is  so  wanting  in  merit  as  to  cause  it  to  be 
frivolous  or  without  any  support  whatever 
in  reason,  it  follows  that  the  appeal  must 
be  and  it  is  dismissed  for  want  of  j aria- 
diction. 

Mr.  Justice  McKenna  took  no  part  in 
the  decision  of  this  case. 


(214  U.  8.  47) 
J.  M.  CEBALLOS  &  COMPANY,  Appts^ 

V. 

UNITED  STATES. 

CouBTS  (I  389*)— United  States  Sitpbems 
CouBT— Appeal  fbom  Coubt  of  Culjmb 
—Review  op  Facts. 

1.  The  refusal  of  the  court  of  claims  to 
make  an  allowance  for  the  transportation 
from  the  Philippine  Islands  to  Spain, 
under  a  contract  with  the  United  States, 
of  certain  Spanish  prisoners  of  war,  cer- 
tified by  an  American  consul  to  have  been 
landed  in  a  Spanish  port,  will  not  be  dis- 
turbed on  appeal  where  the  method  pre- 
scribed by  the  contract  for  determining  the 
initial  fact  that  such  persons  had  been 
taken  on  board  in  the  Philippine  Islands 
had  not  been  pursued,  and  the  evidence  did 
not  establish  to  the  satisfaction  of  that 
court  that  such  persons  were  entitled  to 
transportation  under  the  contract. 

[Bd.  Note.— For  other  cases,  see  Courts,  Dee. 
Dig.  9  389.»] 

United  States  (§70*)— Govebxment  Con- 
tract—Constbuction  . 

2.  The  manifest  spirit  of  the  oontraet 
fnd   the  prior  conduct  of  the  parties  de- 


*For  other  cases  see  same  topic  ft  |  number  in  Dec.  A  Am.  Digs.  19C7  to  data,  ft  Rep'r  Indexes 
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mand  that  the  United  States  be  charged 
at  the  cabin  rate,  with  the  usual  reduc- 
tion for  children  under  ten  years,  for  the 
transportation  to  Spain  as  cabin  passen- 
gers of  the  wives  and  children  of  Spanish 
military  and  civil  officers  in  the  Philip- 
pine Islands,  under  a  contract  calling  for 
the  transportation  of  such  officers  at  that 
rate,  and  of  such  other  persons  as  might  be 
designated  by  the  Secretary  of  War  at  the 
steerage  rate. 

[Bd.  Note.— For  otber  cases,  see  United  States, 
Dec.  Dig.  9  70.*] 

United   States   (§   70*)   —  Government 

Contract  —  Construction  —  '*Otheb 

Persons.'* 

3.  All  noncombatants  except  the  wives 
and  children  of  military  and  civil  officers 
were  embraced  in  the  words  "other  per- 
sons" in  a  contract  with  the  United  States 
for  the  transportation  to  Spain  at  the  cab- 
in rate  of  Spanish  military  and  civil  offi- 
cers in  the  Philippine  Islands,  and  at  the 
steerage  rate  of  such  other  persons  as 
might  be  designated  by  the  Secretary  of 
War. 

[Ed.  Note.— For  otber  cases,  see  United  SUtee, 
Dec.  Dig.  §  70.* 

For  other  definitions,  see  Words  and  Phrases, 
▼oL  6,  pp.  6089-6091.] 

[No.    108.] 

Argued  March  10,  1909.    Decided  May  17, 
1909. 

APPBAL  from  the  Court  of  Claims  to 
review  a  judgment  refusing  to  allow 
certain  items  claimed  under  a  contract 
with  the  United  States  for  the  repatria- 
tion of  certain  persons  from  the  Philip- 
pine Islands  to  Spain.     Reversed. 

See  same  case  below,  42  Ct.  CI.  318. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  V.  Bowe,  John  J. 
Hemphill,  and  Sullivan  &  Cromwell  for 
appellants. 

Assistant  Attorney  General  John  Q. 
Thompson  and  Mr.  Franklin  W.  Collins 
for  appellee. 

•  ♦Mr.  Justice  White  delivered  the  opinion 
of  the  court: 

Speaking  in  a  general  sense,  this  case  in- 
volves determining  how  much,  if  anything, 
$is  due  by  the    United    States    to    J.    M. 

•  Ceballos  &  Company,  the  appellants,  for 
services  rendered  in  pursuance  of  oral  and 
written  contracts  for  the  repatriation  of 
certain  persons  from  the  Philippine  Islands 
to  Spain.  Before  coming  to  the  case  as 
made  by  the  record  it  is  necessary  to  dis- 
pose of  a  preliminary  consideration  which 
may  throw  light  upon  one  of  the  questions 
arising  for  decision. 

Ceballos  k  Company — who  here  assert 
their  rights  as  arising  from  contracts  made, 
as  we  have  said,  concerning  transportation 
of  persons  from  the  Philippine  Islands  to 
Spain — after  the  surrender  of  the  Spanish 


forces  at  Santiago,  made  a  contract  with 
the  United  States  for  the  repatriation  from 
Cuba  to  Spain  of  the  prisoners  of  war  re- 
sulting from  that  surrender.  That  contract 
was  performed,  and  it  is  conceded  that  all 
obligations  of  the  United  States  under  the 
same  were  discharged.  It  is  admitted,  how- 
ever, that,  at  the  trial  below,  the  Cuban 
contract,  as  it  is  termed,  was  offered  and 
the  mode  of  execution  thereof  was  estab- 
lished by  competent  evidence,  upon  the  as- 
sumption that  such  facts  were  proper  to  be 
taken  into  view  in  the  elucidation  of  the 
particular  contracts  which  are  here  in- 
volved. No  finding  was  made  by  the  lower 
court  on  the  subject,  although  one  was  re- 
quested. After  the  filing  of  the  record  in 
this  court  a  motion  was  made,  praying  that 
the  lower  court  be  directed  to  find  whether 
or  not  the  Cuban  contract  had  been  made, 
as  stated,  and  whether  or  not  the  wives  and 
children  of  Spanish  officers  transported 
thereunder  were  also  transported  under  the 
contract,  and,  if  they  were,  the  rate  paid 
for  such  transportation.  The  motion  was 
resisted,  and  action  thereon  was  postponed 
until  the  hearing  on  the  merits.  In  the  dis- 
cussion at  bar  it  was  conceded  by  the  gov- 
ernment that  the  Cuban  contract  had  been 
offered  in  evidence  below,  that  the  contract 
was  correctly  printed  in  one  of  the  briefs, 
and  that  it  had  been  performed  in  a  par- 
ticular manner.  It  was,  however,  insisted 
that  the  Philippine  contracts  here  involved 
were  unambiguous,  and  therefore  the  Cuban 
contract  was  irrelevant.  It  was  conceded, 
if  it  was  deemed  that  there  was  such  am- 
biguity in  the  Philippine  contracts  as  to  re-  g 
quire  construction,  and  that*  the  construe-  • 
tion  might  be  elucidated  by  the  Cuban  con- 
tract and  the  mode  of  its  performance,  that 
contract  and  the  admission  as  to  the  manner 
in  which  it  had  been  performed  might  be 
treated  as  part  of  the  record  for  the  pur- 
poses of  the  case  before  us,  without  the 
necessity  of  directing  findings  on  the  sub- 
ject. As  we  are  clearly  of  opinion  that  the 
contracts  which  are  here  involved  require 
construction,  and  that  the  previous  con- 
tract between  the  parties  as  to  the  move- 
ment of  the  prisoners  of  war  from  Cuba  to 
Spain,  and  the  construction  which  obtained 
in  the  execution  thereof,  may  serve  within 
proper  limitations  to  throw  light  upon  the 
construction  of  the  contracts  here  involved, 
we  treat  the  Cuban  contract  and  its  mode 
of  performance  as  embraced  in  the  record, 
and  review  the  case  in  the  light  thereof. 

In  the  month  of  July,  1898,  and  from  that 
time  until  the  commencement  of  this  liti- 
gation, the  members  of  the  appellant  firm 
were  the  American  operators  and  agents  of 
the  Compafila  Transatl&ntica,  a  steamship 
line  engaged  in  the  transportation  of  freight 
and  passengers  between  the  ports  of  Spaia 


*For  other  oases  see  same  topic  &  {  nitmbeb  in  Dec.  &  Am.  Digs.  1907  to  date,  A  Rep'r  Indexes 
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and  tlie  Philippine  Islands.    As  such  agents, 

Ceballos  &  Company    executed    a    contract 

with  the  United  States,  a  copy  of  which 

g  i»  in  the  marginf  to  safely  transport  from 

*  Cuba  to  Spain  the^troops  of  Spain  sur- 
rendered at  Santiago  de  Cuba.  Under  this 
contract  the  wives  and  children  of  Spanish 
officers  were  carried  in  the  cabins,  and, 
without  question,  the  first-class  rate  was 
paid  for  the  transportation. 

c«     The  city  of  Manila  surrendered  the  13th 

•  of  August,*1898,  and  August  14  the  United 
States  and  Spanish  authorities  agreed  upon 


written  terms  of  capitulation,  of  which 
article  5  is  as  follows: 

"All  questions  relating  to  the  repatria- 
tion of  officers  and  men  of  the  Spanish 
forces  and  of  their  families,  and  of  the  ex- 
penses which  said  repatriation  may  oc- 
casion, shall  be  referred  to  the  government 
of  the  United  States  at  Washington.'' 

The  following  statement  as  to  the  situa- 
tion at  Manila  and  the  making  of  an  oral 
contract  and  subsequently  of  a  written  con- 
tract are  taken  from  findings  made  below. 

There    was    surrendered    to    the    United 


tCuban  Contract. 

Sealed  proposals  having  been  invited  for 
the  transportation  of  the  Spanish  prisoners 
of  war  who  surrendered  to  the  United  States 
forces  in  Cuba,  from  Santiago  de  Cuba  to 
Cadiz,  or  such  port  of  same  as  might  there- 
after be  designated,  and  the  proposal  sub- 
mitted by  J.  M.  Ceballos  &  Company,  of 
New  York,  having  been  duly  accepted : 

It  is  hereby,  on  this  21st  day  of  July, 
1898,  agreed  by  and  between  the  Secretary 
of  War  of  the  United  States  and  said  J.  M. 
Ceballos  &  Company,  that  said  company 
shall  transport  well  and  safely  all  of  the 
troops  of  Spain  that  were  surrendered  by 
General  Toral  to  the  Army  of  the  United 
States  in  Cuba,  in  the  capitulation  entered 
into  by  him  at  Santiago  de  Cuba,  and  from 
said  Santiago  de  Cuba  to  such  port  in  Spain 
as  the  Secretary  of  War  of  the  United  States 
may  designate,  and  that  the  government  of 
the  Unit^  States  will  pay  for  such  transpor- 
tation, and  for  the  subsistence  and  delivery 
on  shore  of  the  prisoners,  the  sum  of  twenty 
dollars  ($20)  for  each  enlisted  man  or  pri- 
vate soldier,  and  the  sum  of  fifty-five  dol- 
lars ($56)   for  each  officer  so  delivered. 

The  said  company  further  stipulates  that 
said  subsistence  furnished  by  the  company 
shall  be  equal  to  United  States  Army  gar- 
rison rations;  that  cabin  accommodations 
are  to  be  supplied  for  the  said  officers,  and 
third-class  or  steerage  accommodations,  hav- 
ing suitable  galley  accommodations,  with 
ample  space  and  ventilation,  for  the  enlisted 
men  or  privates;  that,  for  the  purpose 
aforesaid,  it  will  have  at  Santiago  de  Cuba 
within  seventeen  (17)  calendar  days  from 
this  day  (that  is  to  say,  on  or  before  the 
7th  day  of  the  month  now  next  following) 
seven  (7)  steam  vessels  with  a  total  ca- 
pacity for  the  conveyance  of  at  least  ten 
thousand  (10,000)  prisoners  in  conformity 
with  the  foregoing  stipulations,  and  ready 
to  take  them  on  board  and  proceed  imme- 
diately to  Spain ;  and  the  remaining  vessels, 
in  number  and  capacity  as  the  Secretary  of 
War  may  notify  the  company,  within  twen- 
ty-one (21)  days  from  the  date  of  such  no- 
tice. 

The  Secretary  of  War  stipulates  that  the 
United  States  will  nve  safe  conduct  as 
against  the  Army  and  Navy  of  the  United 
States  to  the  vessels  of  the  company  en- 
gaged in  the  business  aforesaid  while  pro- 
ee^lng  to  Santiago  and  from  there  to  Spain,  | 


such  safe  conduct  not  to  apply  to  ships 
already  seized  or  in  blockaded  ports,  and  the 
ships  employed  as  aforesaid  to  have  only 
such  armament  as  is  customarily  carried 
by  merchant  ships.  Such  safe  conduct  is 
to  extend  to  foreign  West  Indian,  Cuban, 
and  Spanish  ports,  and  to  remain  in  effect 
until  the  prisoners  are  unloaded  in  a  Span- 
ish port  designated,  and  is  expressly  made 
applicable  to  steamers  of  the  Spanish  Trans- 
atlantic Line  under  the  Spanish  fiag. 

For  the  better  security  of  such  safe  con- 
duct a  document  in  the  following  form  and 
duly  signed  will  be  furnished  to  the  com- 
pany for  each  ship,  which  shall  be  exhibited 
on  demand,  together  with  a  copy  of  this 
contract,  to  any  officer  of  the  Army  or  Navy 
of  the  United  States  visiting  the  vessel: 

"The  President  of  the  United  States  to 
all  whom  it  may  concern,  greeting:  This  is 
to  certify  that  the is  employed  un- 
der contract  with  the  government  of  the 
United  States  in  the  business  of  transport- 
ing from  Santiago  de  Cuba  to  a  port  in 
Spain  Spanish  prisoners  heretofore  surren- 
dered to  the  Army  of  the  United  States  in 
Cuba;  that  the  government  of  the  United 
States  has  guaranteed  safe  conduct  for  this 

purpose  to  the   in  going  to  and 

from  Santiago  de  Cuba  and  until  the  disem- 
barking of  said  prisoners  in  a  Spanish  port. 

"All  persons  under  the  jurisdiction  of  the 
United  States  are  required  to  respect  such 
guarantee. 


The  company  further  stipulates  that  it 

will  furnish  the  bond  of for  the 

proper  and  faithful  performance  of  this  con- 
tract. 

The  Secretary  of  War  agrees  that  the 
United  States  will  deliver  the  prisoners 
aforesaid  on  board  at  Santiago  within  a 
reasonable  time  after  the  vessels  are  ready, 
and  to  the  number  of  at  least  ten  thousand 
(10,000)  men,  five  hundred  (500)  officers, 
and  that  the  payment  of  the  said  twenty 
($20)  dollars  and  fifty-five  ($55)  dollars 
for  each  man  and  officer  to  the  numbers 
last  aforesaid  shall  be  made  when  satisfac- 
tory evidence  that  the  prisoners  have  been 
transported  and  delivered  in  accordance 
with  this  contract  is  presented  to  him. 

Witness  our  hands  and  seals  this  21st 
day  of  July,  1898. 

R.  A.  Alger,  Secy,  of  War. 
J.  M.  Ceballos  &  (Company. 
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States  forces  at  Manila  on  August  13,  1898, 
a  large  number  of  civil,  naval,  and  military 
officers  and  their  families,  and  a  much 
larger  number  of  enlisted  men,  together 
with  the  wives  and  children  of  some  of 
these  enlisted  men.  Many  of  these  were 
in  a  pitiable  condition  physically,  ex- 
hausted with  exposure  and  disease, — 1,200 
Jg  being  sick  at  one  time, — all  of  them  fed, 

•  guarded,  and  attended  at^'the  expense  of 
the  United  States.  Smallpox  had  been 
prevalent  and  infection  was  apprehended. 
The  civil  prisoners  included  Spanish  civil 
officers  on  duty  in  the  Philippine  Islands 
under  the  government  of  Spain.  Many  of 
these  had  wives  and  children  with  them. 
There  were  besides  a  number  of  civilians, 
such  as  nurses,  nuns,  monks,  friars,  sisters 
of  charity,  and  lady  pensioners.  The  Unit- 
ed States  treated  all  of  these  classes  as 
prisoners  of  war,  and  had  supreme  con- 
trol of  them  after  the  surrender  of  Manila 
until  they  were  delivered  aboard  plaintiff's 
«hip8  for  transportation,  at  which  time  the 
supervision  of  the  United  States  ceased. 
:SpaniBh  officers  had,  in  the  meantime,  only 
«uch  supervision  over  their  troops  as  the 

^  United  States  permitted. 

General  Otis,  commanding  the  United 
States  forces  in  Manila,  considered  that  an 
emergency  existed  requiring  immediate 
action;  and,  on  October  7  and  October  24, 
1898,  cabled  the  War  Department  at  Wash- 
ington the  request  of  the  Spanish  general  at 
Manila  for  permission  to  allow  sick  Spanish 
officers  and  soldiers  to  depart  for  Spain. 
Permission  being  granted,  these  officers  and 
soldiers  were  shipped  on  vessels  of  the 
Compafila  Transal&ntica  by  the  Spanish 
Authorities  in  Manila,  acting  under  the 
supervision  and  conl^rol  of  the  United 
States  authorities,  but  under  an  oral  agree- 
ment with  Ceballos  &  Ck>mpany,  as  herein- 
after stated. 

In  the  emergency  deemed  existing  by  the 
commanding  general,  and  communicated  to 
the  War  Department,  the  Secretary  of  War, 
in  October  or  November,  1898,  entered  into 
4UI  oral  agreement  with  Ceballos  &  Com- 
pany, by  which  the  latter  agreed  to  trans- 
port such  of  the  Philippine  prisoners  as 
the  United  States  desired  to  return  to 
Spain,  the  price  to  be  paid  for  such  trans- 
portation to  be  the  price  fixed  after  the 
United  States  should  advertise  for  bids  for 
such  transportation,  under  contract  ex- 
pected thereafter  to  be  entered  into  under 
the  terms  of  a  treaty  of  peace  between  the 
United  States  and  Spain. 

Under   this   oral   agreement,   Ceballos   & 

Company     immediately     began     furnishing 

2  imuels,    and    the    transportation    of    the 

*  Philippine  prisoners  commenced  by  a  ves- 


sel which  sailed  from  Manila,  November  7, 
1898,  and  continued  until  another  and  a 
written  contract  was  entered  for  the  trans- 
portation of  those  prisoners  not  trans- 
ported mider  the  oral  agreement. 

The  shipments  under  the  oral  contract 
were  five  in  number,  and  the  wives  and 
children  of  officers  were  carried  in  the 
cabin,  as  under  the  Cuban  contract. 

On  December  10,  1898  [30  Stat,  at  L. 
1754],  by  the  treaty  of  peace,  it  was  stipu- 
lated in  paragraph  1,  article  5,  that — 

"The  United  States,  will,  upon  the  signa- 
ture of  the  present  treaty,  send  back  to 
Spain,  at  its  own  cost,  the  Spanish  soldiers 
taken  as  prisoners  of  war  on  the  capture  of 
Manila  by  the  American  forces." 

And  in  article  6,  that — 

"Spain  will,  upon  the  signature  of  th« 
present  treaty,  release  all  prisoners  of  war, 
and  all  persons  detained  or  imprisoned  for 
political  offenses  in  connection  with  the 
insurrections  in  Cuba  and  the  Philippines 
and  the  war  with  the  United  States. 

"Reciprocally,  the  United  States  will  re- 
lease all  persons  made  prisoners  of  war 
by  the  American  forces,  and  will  undertake 
to  obtain  the  release  of  all  Spanish  prison- 
ers in  the  hands  of  the  insurgents  in  Cuba 
and  the  Philippines. 

"The  government  of  the  United  States 
will,  at  its  own  cost,  return  to  Spain,  and 
the  government  of  Spain  will,  at  its  own 
cost,  return  to  the  United  States,  Cuba, 
Porto  Rico,  and  the  Philippines,  according 
to  the  situation  of  their  respective  homes, 
prisoners  released  or  caused  to  be  released 
by  them,  respectively,  under  this  article." 

On  January  20,  1899,  the  Quartermaster 
Qeneral,  U.  S.  Army,  by  direction  of  the 
Secretary  of  War,  invited  sealed  proposals 
"for  the  transportation  of  the  Spanish 
prisoners  of  war  now  in  the  Philippine 
Islands  ...  to  Cadiz  or  such  other 
ports  of  Spain  as  may  hereafter  be  desig- 
nated." Among  other  things  it  was  stated 
in  the  advertisement  as  follows: 

"Their  number  is  estimated  as  about  Jg 
16,000  officers  and^enlisted  men.  Cabin  ao-  * 
commodations  are  to  be  supplied  for  the 
officers  and  third-class  or  steerage  accommo- 
dations, having  suitable  galley  accommo- 
dations, conforming  to  the  United  States 
requirements  as  to  space  and  ventilation, 

for  the  enlisted  men. 

•  •#••• 

'Troposals  will  state  the  price  per  capita 
for  transporting  officers  and  for  transport- 
ing enlisted  men,  and  for  their  subsistence, 
and  delivering  them  on  shore  at  the  Spanish 
port  or  ports  to  be  designated,  and  will  be 
accompanied  by  a  guaranty  that  the  prison- 


1008. 


J.  M.  CEBALLOS  &  CO.  v.   UNITED  STATES. 


6S7 


era  will  be  comfortably  cared  for  and  sub- 
sisted while  on  the  journey. 

•  ••••• 

'Tayment  for  the  service  will  be  made 
when  evidence  is  furnished  that  the  ship 
has  arrived  with  her  passengers  at  point 
of  destination.  The  niunber  of  ofBcers  and 
men  counted  aboard  at  place  of  embarkation 
by  the  quartermaster  is  to  determine  the 
number  to  be  paid  for." 

The  following  bid  was  submitted: 

"Sir:  In  accordance  witth  the  advertise- 
ment of  Gen.  M.  I.  Luddington,  Quarter- 
master General,  U.  S.  Army,  copy  of  which 
is  hereto  attached,  I  propose,  on  behalf  of 
Messrs.  J.  M.  Ceballos  &  Company,  agents 
of  the  Compafifa  Transatl&ntica,  de  Barce- 
lona, to  furnish  transportation  for  the 
Spanish  prisoners  now  in  the  Philippine 
Islands  to  any  port  or  ports  in  Spain. 
Their  number  estimated  at  16,000  officers 
and  enlisted  men.  I  propose  to  use  in  this 
service  the  steamers  named  in  the  annexed 
list,  which  fully  sets  forth  the  classification 
of  each,  the  tonnage  capacity  of  each,  their 
speed,  the  berth  accommodations  upon  each, 
and  the  approximate  length  of  time  re- 
quired by  each  vessel  to  make  the  voyage 
to  Spain.  (The  length  of  time  is  estimated 
from  Manila.)  Said  list  gives  the  time  at 
which  each  vessel  will  arrive  in  or  off  the 
harbor  of  Manila  for  orders,  the  act  of  God 
and  all  dangers  of  the  sea  excepted. 
§  "It  is  proposed  not  to  load  the  steamers 
*  beyond  two  thirds^of  their  steerage  capacity. 
This  is  considered  not  only  advisable  as  an 
act  of  humanity,  but  absolutely  necessary, 
owing  to  climatic  conditions  and  length  of 
voyage. 

"I  further  propose  to  call  at  any  port  of 
the  Philippine  Islands  that  the  U.  S.  gov- 
ernment may  designate,  provided  the  ves- 
sels can  safely  lay  afloat. 

"The  charge  for  this  service  is  dependent 
on  the  ports  of  call  in  the  Philippines,  and 
also  on  the  quarantine  regulations  in 
Spain;  but  I  propose  and  hereby  agree  to 
do  this  service  at  a  price  not  to  exceed  in 
any  case: 

For  each  officer $215  00 

For  each  enlisted  man 73  75 

"It  is  proposed  to  furnish  subsistence 
equal  to  the  United  States  garrison  rations, 
or,  if  preferred,  the  usual  rations  furnished 
under  Spanish  regulations. 

"I  will  furnish  a  satisfactory  bond  for  the 
faithful  fulfilment  of  this  service." 

This  bid  was  accepted,  and  on  March  4, 
1890,  a  contract  was  executed  between  the 
Secretary  of  War  and  Ceballos  &  Company, 
by  their  attorney  in  fact,  which,  omitting 
the  attestation  clause  and  signatures,  is 
•s  follows: 

"Whereas,  under  the  terms  of  the  treaty 


of  peace  entered  into  by  and  between  the 
representatives  of  the  governments  of  the 
United  States  and  of  Spain,  signed  at  Paris 
on  December  10,  1808,  it  is  mutually  agreed 
and  stipulated  in  the  first  paragraph  of 
article  5  that — 

"'The  United  Stotes  will,  upon  the- 
signature  of  the  present  treaty,  send  back 
to  Spain,  at  its  own  cost,  the  Spanish 
soldiers  taken  as  prisoners  of  war  on  the 
capture  of  Manila  by  the  American  forces.' 

"And  in  article  6,  which  reads  as  follows : 

"'Spain  will,  upon  the  signature  of  the 
present  treaty,  release  all  prisoners  of  war, 
and  all  persons  detained  or  imprisoned  for 
political  offenses  in  connection  with  the  in- 
surrection in  Cuba  and  the  Philippines  and 
the  war  with  the  United  States.  ^ 

•"'Reciprocally,  the  United  States  will* 
release  all  persons  made  prisoners  of  war 
by  the  American  forces,  and  will  undertake 
to  obtain  the  release  of  all  Spanish  prison- 
ers in  the  hands  of  the  insurgents  in  Cuba 
and  the  Philippines. 

"'The  government  of  the  United  States 
will,  at  its  own  cost,  return  to  Spain,  and 
the  government  of  Spain  will,  at  its  own 
cost,  return  to  the  United  States,  Cuba, 
Porto  Rico,  and  the  Philippines,  according 
to  the  situation  of  their  respective  homesy 
prisoners  released  or  caused  to  be  released 
by  them,  respectively,  under  this  article.' 

"And  whereas  sealed  proposals  having 
been  invited  for  the  transportation  of  the 
Spanish  prisoners  from  Manila  or  sucb 
other  port  in  the  Philippine  Islands  as  may 
be  designated,  to  Cadiz  or  such  other  port 
in  Spain  as  may  be  designated,  and  in  re* 
sponse  thereto  the  proposal  of  J.  M.  Ceballos 
&  Company,  of  New  York,  having  been  duly 
accepted  by  the  Secretary  of  War  of  the 
United  States: 

"Therefore  this  article  of  agreement  is 
made  and  entered  into  this  4th  day  of 
March,  1800,  by  and  between  the  said  J.  M.. 
Ceballos  &  Company,  for  the  transportation 
of  the  said  prisoners  of  war  from  the  Philip- 
pine Islands  to  Spain,  as  are  designated  in 
the  terms  of  the  treaty  of  peace,,  referred 
and  quoted  herein. 

"The  said  J.  M.  Ceballos  &  Company  here*- 
by  agree  to  furnish  good  and  safe  trans- 
portation for  such  number  ol  prisoners  of 
war  and  persons  as  may  be  designated  by 
the  Secretary  of  War,  from  the  Philippine 
Islands  to  such  port  in  Spain  as  may  be 
designated  by  the  Secretary  of  War,  and  to- 
furnish  to  them  subsistence  while  en  route 
and  on  board  the  ships,  and  to>  deliver  then* 
on  shore  in  Spain. 

"The  said  company  further  agrees  thai;, 
for  the  purpose  herein  stipulated,  they  will 
provide  a  sufficient  number  of  steamships 
for  the  safe  and  comfortable  traneportatioa 
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of  the  prisoners  of  war  and  such  other  per- 
sons as  may  be  designated  by  the  Secretary 
of  War,  with  cabin  accommodations  for  all 
^  officers,  and  third-class  or  steerage  accommo- 

•  dations,  space,* and  ventilation  for  the  en- 
listed men  and  other  persons  on  board  each 
ship;  that  the  subsistence  furnished  by  the 
company  shall  be  equal  in  every  respect  to 
the  United  States  army  garrison  rations. 

"The  company  further  agrees  to  provide 
a  sufficient  number  of  steamships  in  the 
harbor  of  Manila  to  perform  the  entire 
service  as  herein  stipulated,  so  that  the  em- 
barkation of  the  last  of  the  prisoners  of 
war  and  the  other  persons  may  be  made  not 
later  than  May  1st,  1899;  that  the  ships 
to  be  used  for  the  purpose  are  named  and 
described  in  the  list  submitted  with  their 
proposals,  copy  of  which  is  hereto  attached 
as  a  part  of  this  agreement,  and  the  com- 
pany agrees  that  no  troops  shall  be  trans- 
ported upon  any  one  of  said  ships  in  ex- 
cess of  two  thirds  of  the  steerage  capacity 
of  each  ship,  as  shown  in  the  list  referred  to. 

*'In  consideration  of  the  faithful  perform- 
ances of  the  foregoing  stipulations  and  in 
compensation  therefor,  the  Secretary  of 
War  hereby  agrees,  on  behalf  of  the  United 
States,  to  pay  to  the  said  J.  M.  Ceballos  & 
Company,  for  the  transportation,  subsist- 
ence, and  delivery  on  shore  of  each  commis- 
sioned officer,  the  sum  of  two  hundred  and 
fifteen  dollars  ($215),  and  for  each  enlisted 
man,  private  soldier,  or  other  person  desig- 
nated by  the  Secretary  of  War  for  trans- 
portation the  sum  of  seventy-three  dollars 
and  seventy-five  cents  ($73.75),  the  said 
sums  to  be  due  and  payable  upon  evidence 
that  said  officers,  enlisted  men,  or  persons 
have  been  transported,  subsisted,  and  de- 
livered on  shore  in  Spain. 

"It  is  further  agreed  that  the  prisoners 
of  war  and  all  other  persons  to  be  transport- 
ed shall  be  delivered  by  the  United  States 
on  board  the  ships  at  such  ports  in  the 
Philippine  Islands  as  may  be  designated  by 
the  Secretary  of  War,  within  five  (5)  work- 
ing days  after  the  vessel  or  vessels  are 
ready  to  receive  them.  Demurrage,  if  any, 
earned  by  any  such  steamer  or  steamers,  to 
be  paid  by  the  United  States  at  the  rate  of 
fifteen  cents  (15c.)  per  gross  ton  register 
per  day,  and  for  any  prisoners  on  board  at 
Sthe  rate  of  $1.50  for  each  officer  per  day 

*  and*40  cents  for  each  enlisted  man  per  day. 
An  account  of  the  number  of  officers,  en- 
listed men,  or  other  persons  to  be  taken  at 
the  time  of  embarkation  by  a  representa- 
tive of  the  government  of  the  United  States 
and  a  representative  of  the  said  J.  M. 
Ceballos  ft  Company,  and  payment  to  the 
said  company  shall  be  made  upon  the  basis 
of  the  number  of  officers,  enlisted  men,  and 
persons  counted  on  each  ship. 


"It  is  further  agreed  that  all  steamers 
shall  call  at  the  port  of  Manila  for  orders, 
and  should  the  Secretary  of  War  elect  to 
deliver  prisoners  to  any  steamer  or  steam- 
ers at  any  other  port  in  the  Philippine 
Islands,  orders  to  that  effect  must  be  given 
within  twenty- four  hours  after  the  steam- 
er or  steamers  have  reported  to  the  com- 
manding officer  at  the  port  of  Manila. 

"No  member  or  delegate  to  Congress,  nor 
any  person  belonging  to,  or  gmployed  in,  the 
military  service  of  the  United  States,  is  or 
shall  be  admitted  to  any  share  or  part  of 
this  contract,  or  to  any  benefit  which  may 
arise  therefrom." 

The  findings  show  that  the  vessels  which 
were  supplied  to  perform  this  contract,  like 
those  which  were  supplied  to  perform  the 
Cuban  contract  and  the  subsequent  Philip- 
pine oral  contract,  were  furnished  with 
cabin  and  steerage  accommodations,  and 
that  the  officers,  civil  and  military,  with 
their  respective  families,  were  carried  in 
the  cabin,  and  in  the  steerage  were  carried 
the  enlisted  men  and  their  families  and 
other  persons  entitled  to  third-class  pas- 
sage. 

For  the  first  twenty-five  shipments  pay- 
ment was  made  by  the  United  States  upon 
certificates  of  the  masters  of  the  respective 
ships  on  which  said  prisoners  of  war  and 
other  persons  were  transported,  certified  to 
be  correct  at  the  place  of  landing,  showii^ 
the  different  classes  of  passengers. 

The  court  below  also  found  as  follows: 

The  obligation  of  this  country  to  repa- 
triate any  other  persons  or  classes  of  per- 
sons than  those  who  were  actually  prison- 
ers of  war  or  political  prisoners  was  ques- 
tioned by  the  Secretary  of  War. 

On  December  18,  1899,  the  Secretary  of  g 
War  addressed  an*official  letter  to  the  At-* 
tomey  General,  stating  that,  under  the 
terms  of  the  treaty  of  peace,  the  obligation 
of  the  United  States  to  send  to  Spain  at 
its  own  cost  the  wives  and  children  of  of- 
ficers and  soldiers  and  civil  prisoners 
designated  as  officials,  and  their  wives  and 
children,  was  not  clearly  defined,  and  that 
the  rates  of  compensation  for  the  trans- 
portation of  such  persons  were  not  set  forth 
in  the  contract.  But  in  that  connection  the 
Secretary  requested  an  opinion  as  to  the 
construction  of  the  treaty  of  peace  in  re- 
gard to  the  scope  of  the  description  of 
Spanish  prisoners, — whether  and  to  what 
extent  the  treaty  included  the  repatriation 
of  noncombatants  at  the  cost  of  the  United 
States.  The  Secretary  further  requested  a 
construction  of  the  contract  rate  of  com- 
pensation which  might  be  allowed  and  paid 
per  capita  for  each  class  of  persons  charged 
for  under  the  terms  of  the  contract  with 
Ceballos  ft  Company.    On  Januaxy  0,  I90O9 
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the  Attorney  General  answered  this  official 
eommunication  of  the  Secretary  of  War, 
and  construed  the  contract  substantially  as 
follows:  That  it  was  questionable  whether 
all  the  persons  tendered  and  transported 
were  not  within  the  purview  of  the  treaty, 
but  that  this  was  a  question  for  the  United 
States  authorities,  and  not  for  the  carrier, 
who  would  have  been  guilty  or  might  have 
been  guilty  of  a  breach  of  his  contract  in 
refusing  to  carry  persons  designated  to  be 
carried  by  the  United  States.  The  At- 
torney General  further  informed  the  Secre- 
tary of  War  that  the  contract  related  to  the 
transportation  of  prisoners;  that,  as  be- 
ti^reen  the  oontracting  parties,  it  rested 
alone  with  the  United  States  to  say  whom 
it  would  send  back  to  Spain,  and,  in  doing 
so,  to  alone  determine  who  were  prisoners, 
and  who  came  within  the  purview  of  the 
treaty  or  the  contract.  That  the  words 
"other  persons"  were  included  within  ''en- 
listed men;''  and  that,  as  to  all  enlisted 
men,  and  all  persons  other  than  officers, 
military  and  civil,  $73.75,  and  no  more,  wa^ 
payable  by  the  United  States  under  the  con- 
traet. 


On  January  19,  1900,  the  Secretary  of 
War  notified  one  of  the  firm  of  Ceballos  ft  j 
Co.  that  he  had,  on  January  17,  cabled*Gen-  * 
eral  Otis,  at  Manila,  that  civil  officials, 
prisoners'  wives  and  children,  were  entitled 
to  passage  to  Spain,  and  that  the  contract 
provided  for  shipment  of  civil  officials  as 
officers  on  the  basis  of  $215  per  capita;  that 
wives  and  children  of  officers,  soldiers,  and 
civil  officials  were  entitled  to  transportation 
to  Spain  on  the  basis  of  $73.75  per  capita. 

As  shown  on  statement,  copied  in  the 
margin,t  the  United  States  paid  to  Ceballos 
&  Company,  under  the  Philippine  oral  and 
written  contracts,  the  sum  of  $1,544,505.  It 
will  be  seen  that  no  payments  were  made  in 
respect  of  the  transportation  of  other  per- 
sons than  officers  and  enlisted  men  until 
after  the  Attorney  General  had  rendered  the 
opinion  above  referred  to.  Of  the  various 
classes  of  persons  specified,  all  but  "of-  g 
fleers"*  were  paid  for  at  steerage  or  third-  • 
class  rates,  and  this  regardless  of  whether 
cabin  or  steerage  accommodationB  wer« 
furnished.  Minor  children,  that  is,  those 
under  the  age  of  ten  years,  were  paid  for  at 
half  the  adult  rate. 


t  Payments. 

Sundry  Checks  Beoeived  by  J.  M.  Oeballoe  ft  Company— Payments  on  a/o  by  United 

States  Government. 


i 

1 

11 

! 

i 

Warrantii 

June  20/99 

1019 

181 

288 
148 

7067 

1198 

8728 
1426 

f666;S47.68    (174,028.62,  10  per  cent 

retained  by  Govorumeoti) 

190,646.12  (iDCIudlnff  previous 

..^  o-«  -     1^  P®'  <*°*  ^  above. 

447,863.78 

UO^SSS  60 

Nov.  28/99 

July  30/1900 

Oct    6/lflOO 

1908 
68 

406 

Apr.  11/1902 

893 

88,U88.76 

Apr.  21/J902 

9,740.25  CB15  Civ.J 
84,747.60  (Off.  A  $141 JB6.  dlf.  beL 

July   8/1908 

Oct.  81/1908 

...... 

8 

1 

(  • 

10 
19 
0 

i 

1st  and  8d  olaik 
1,180.00      "*■"""*  •'"* 

1.401.1% 

mw 

610.00 

Nov.  8/1908 

216.00 

10 

1 

17 

1 
91 

737.50 

78.75 

Nov.  8,  received 
^n*\  T^V^  .  ...  .. 

6 
8 

8,410jeS 

49B.35 

Feb.  26/8,  depo»- 

7,78B.25 

1,936  00 

12 
8 
9 

1 

1 

aird 

........ 

18 
8 
8 

4,7^').00 

March7/JW8 

1,020.00 

Sup.  liill  No.  28... 

L308T5 

73.76 

8 

less 
not 

866  Jtt 

IVtals 

1618 

18688 

1302 

400 

416 

11,644,696.00 
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On  Auguit  15,  1008,  Ceballos  ft  Company 
commenced  this  action  in  the  court  of  claims 
to  recover  a  balance  alleged  to  be  due  under 
the  Philippine  contracts  for  the  carriage 
of  8,445  cabin  passengers,  at  $215  each; 
415  minor  children,  carried  in  cabin  at  half 
rate,  $107.50;  13,647  steerage  passengers  at 
$73.75  each,  and  20  minor  children  carried 
in  steerage  at  half  steerage  rate,  $36.75 
each.  For  this  service  it  was  averred  $1,- 
792,491.25  had  been  earned,  and  after  de- 
ducting payments  of  $1,544,595  there  was 
still  due  Ceballos  ft  Company,  $247,896.25. 
Subsequently  an  amended  petition  was  filed, 
in  which  full  adult  cabin  and  steerage  rates 
were  demanded  for  minor  children,  increas- 
ing the  alleged  indebtedness  of  the  United 
States  to  the  sum  of  $293,246.25. 

A  counterclaim,  contained  in  three  num- 
bered paragraphs,  was  filed  on  behalf  of  the 
United  States.  In  paragraph  first  it  was 
in  substance  averred  that  the  United  States 
was  entitled  to  recover  back  from  the  claim- 
ants the  sum  of  $371,988.75,  paid  for  the 
transportation  of  persons  under  the  alleged 
oral  contract  in  November  and  December, 
1898,  and  January,  1899,  because  the  same 
was  paid  without  authority  of  law,  prior 
to  the  execution  of  any  contract,  expressed 
or  implied,  between  the  United  States  and 
Ceballos  ft  Company,  or  anyone  in  its  be- 
half. In  paragraph  second  an  indebted- 
ness from  Ceballos  ft  Company  of  $12,- 
788.75  was  alleged,  because  of  moneys  paid 
to  the  firm  for  the  transportation  of  per- 
sons who  were  not  actually  landed  in 
Spain,  as  required  by  the  contract.  In 
paragraph  third  it  was  averred  that  as  to 
two  shipments  made  on  November  25,  1899, 
and  December  18,  1899,  the  claimants,  by 
means  of  a  supplemental  bill,  had  collected 
a  second  time  transportation  charges  for 
fourteen  military  officers  (at  the  rate  of 
$215  each)  and  91  enlisted  men  (at  the 
rate  of  $73.75  each),  whereby  $9,721.25  had 
been  overpaid  by  the  United  States  to  Cebal- 
«  los  ft  Company. 

♦There  was  contention  then  in  the  court 
below  in  regard  to  the  number  of  persons 
carried  from  the  Philippines  to  Spain,  and 
as  to  the  compensation  to  be  paid.  For  the 
government  it  was  urged  that,  deducting  the 
overcharge  covered  by  the  third  counter- 
claim for  the  transportation  of  105  per- 
sons, payment  in  full  had  been  made  for  all 
persons  legally  shown  to  have  been  trans- 
ported; viz.,  17,305.  On  the  other  hand, 
the  appellants  contended  that  17,527  per- 
sons had  been  carried, — a  difference  of  222 
persons.  As  to  such  excess,  the  govern- 
ment alleged  it  had  refused  payment  as  to 
198  persons  because  it  had  not  been  shown 
by  the  evidence  stipulated  for  in  the  con- 
traet  that  such  persons  had  embarked  and 


been  carried  to  Spain,  and  that  it  had  re- 
fused payment  as  to  the  remaining  24,  be- 
cause twice  counted. 

The  dispute  as  to  compensation  arose 
from  the  contention  by  Ceballos  ft  Com- 
pany that  it  had  carried  the  wives  and 
children  of  Spanish  military  officers  and 
civil  officials  in  the  cabin,  and  the  cabin 
rate  was  properly  chargeable,  while  the 
government  insisted  that  the  steerage  rat* 
applied  and  had  been  paid.  Ceballos  ft 
Company  also  contended  that,  for  the  car- 
riage of  other  noncombatants,  who  were  en- 
titled to  be  considered  prisoners  of  war,  the 
cabin  rate  applied,  whereas  the  government 
contended  that  all  noncombatants  were  em- 
braced within  the  category  of  "other  per- 
sons," who,  under  the  contract,  were  to  be- 
carried  in  the  steerage  and  paid  for  at  the 
steerage  rate. 

The  court  rejected  the  first  and  second 
counterclaims  of  the  government,  and  al- 
lowed the  third.  It  sustained  the  conten- 
tion of  the  United  States  as  to  the  number 
of  persons  carried  to  Spain,  and  the  rate 
of  transportation  which  governed,  except  it 
was  held  that  Ceballos  ft  Company,  instead 
of  being  paid  half  adult  steerage  rate  for 
the  transportation  of  minor  children,  should 
have  been  allowed  the  full  adult  rate  for 
each  child,  and  judgment  was  entered  on 
that  basis,  in  favor  of  Ceballos  ft  Company 
for  the  sum  of  $5,391.25.    42  Ct.  CI.  318. 

Without  hereafter  reproducing  the  flnd-^ 
ings  verbatim,   we* shall   state.  In  a  con-* 
densed  form,  such  of  the  facts  found  as  we 
think  material  to  be  recited. 

Ceballos  ft  Ck)mpany  alone  have  appealed, 
and  the  argument  at  bar  on  their  behalf 
has  been  confined  to  two  questions:  1,  The 
construction  of  the  contract  in  respect  to 
the  persons  entitled  to  be  carried  at  cabin, 
rates;  2,  the  correctness  of  the  action  of  the 
court  below  in  disallowing  the  claim  for 
the  alleged  transportation  of  198  persons, 
asserted  to  have  been  actually  carried  under 
the  contracts. 

The  court  below  substantially  followed^, 
the  construction  of  the  contract  adopted  by 
the  Attorney  General,  and  decided  that  the 
**higher  rate"  specified  in  the  contract  re- 
lated to  one  class,  and  the  lower  rate  to- 
another  class,  and  within  the  second  dass 
the  contract  embraced  priests,  nuns,  sisters 
of  charity,  all  women  and  children,  and. 
every  other  person  designated  within  the 
term  "prisoners"  by  the  United  States,  and 
whether  carried  in  the  cabin  or  steerage.. 
Civil  officials  were  held  entitled  to  be  classi- 
fied with  military  officers,  and  their  trans- 
portation properly  chargeable  at  the  cabini 
rate. 

In  disposing  of  the  questions  arising  for 
consideration  we  will  first  consider  that  n^ 
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lating  to  the  198  persons  claimed  bj  the 
appellants  to  have  been  transported  to 
Spain,  but  for  whose  transportation  the 
United  States  refused  to  make  payment.  As 
already  mentioned,  for  the  first  twenty-five 
shipments  of  prisoners  of  war  from  the 
Philippine  Islands  to  Spain  payment  was 
made  by  the  government  of  the  United 
States  upon  the  certificates  of  the  masters 
of  the  respective  ships  on  which  said 
prisoners  of  war  and  other  persons  were 
transported,  showing  the  different  classes 
of  passengers  certified  to  be  correct  at  the 
place  of  landing. 

The  method  of  determining  the  persons 
entitled  to  transportation  under  the  written 
contract  was,  however,  changed  as  to  the 
last  fifteen  shipments, — running  from  Febru- 
ary 20,  1900,  to  July  14,  1901,  during  which 
time  it  is  claimed  said  198  persons  were 
earned  to  Spain, — ^so  that  requests  for 
S  transportation  with  reference  to  available 
*  space  were  required  to*be  made  upon  the 
appellants.  Thereupon  the  United  States 
quartermaster  at  Manila  made  demand  upon 
the  appellants  in  writing  to  furnish  trans- 
portation "to  the  following  Spanish  prison- 
ers," separately  enumerating,  as  the  case 
might  be,  the  number  of  commissioned  of- 
ficers, the  number  of  enlisted  men,  the  num- 
ber of  civil  officials,  the  number  of  wives  of 
officers  and  officials,  the  number  of  children 
under  three  years  of  age,  the  number  of 
children  between  three  and  ten  years  of 
age,  the  number  of  children  over  ten  years 
-of  age,  etc. 

Pursuant  to  the  requisition  of  the 
•Quartermaster  General,  all  the  men  who 
were  placed  on  the  list  of  passengers  for 
•each  shipment  were  required  to  be  at  a 
particular  place  at  a  certain  time  in  the 
morning,  and  they  were  counted  by  an  of- 
ficer of  the  Quartermaster's  Department, 
And  taken  aboard  launches,  and  carried  out 
to  the  Spanish  vessel,  ready  to  sail;  and, 
as  they  went  on  board,  the  persons  men- 
tioned in  the  requisitions  were  counted  by 
another  United  States  officer,  accompanied 
with  the  officer  who  represented  the  steam- 
ship company.  Occasionally  permission  was 
given  to  officers  of  considerable  rank  to  go 
aboard  in  their  own  conveyances,  and  these 
were  checked  off  when  they  went  aboard  by 
an  officer  representing  the  government  and 
an  officer  representing  Ceballos  k  Com- 
pany, and  were  thereby  included  in  the 
numbers  called  for  by  the  requisitions. 

No  objections  were  offered  by  Ceballos  it 
Company  at  the  time  of  the  change  in  the 
method  of  computing  the  niunber  of  persona 
to  go  aboard. 

The  198  persona  in  question  were  not  em- 
braced in  the  requests  sent  by  the  quarter^ 
Aiaster  for  transportation,  nor  were  they 


included  in  the  count  at  the  time  and  place 
of  embarkation.  The  accounts  presented  to 
the  Treasury  for  payment  asked  compensa- 
tion for  the  transportation  of  such  persona, 
based  upon  certificates  signed  by  the  Ameri- 
can consul  at  the  landing  place  in  Spain, 
to  the  effect  "that  the  following  Spanish 
prisoners,"  classifying  the  persons  sub- 
stantially as  in  the  requisitions  above  re- 
ferred to,  had  been  "furnished  transporta- 
tion from  Manila,  Philippine  Islands,  tog 
Spain,"  by  the  appellants  on  a* named* 
steamship.  For  the  reason  that  the  method 
prescribed  by  the  contract  for  determining 
the  initial  fact  that  the  persons  had  been 
taken  on  board  in  the  Philippine  Islands 
by  the  appellants  had  not  been  pursued, 
and  further,  because  the  evidence  did  not 
establish  to  the  satisfaction  of  the  court 
that  said  198  persons,  although  certified  by 
the  counsel  to  have  been  landed  in  Spain, 
were  entitled  to  transportation  under  the 
contract,  the  court  of  claims  refused  to 
make  any  allowance  for  the  transportation 
of  such  persons.  The  passages  of  the  con- 
tract relating  to  this  branch  of  the  contro- 
versy are  as  follows: 

"An  account  of  the  number  of  officers,  en- 
listed men,  or  other  persons  to  be  taken  at 
the  time  of  embarkation  by  a  representative 
of  the  government  of  the  United  States  and 
a  representative  of  the  said  J.  M.  Ceballos 
&  Company,  and  payment  to  the  said  com- 
pany shall  be  made  upon  the  basis  of  the 
number  of  officers,  enlisted  men,  and  persons 
counted  on  each  ship." 

After  reciting  the  compensation  to  be 
paid,  the  contract  recited: 

''The  said  sums  to  be  due  and  payable 
upon  evidence  that  said  officers,  enlisted 
men,  or  persons  have  been  transported,  sub- 
sisted, and  delivered  on  shore  in  Spain." 

In  refusing  to  make  any  allowance  for  the 
asserted  transportation  of  these  198  per- 
sons, we  cannot  say,  in  view  of  the  findings 
of  the  court  below,  that  error  was  commit- 
ted. 

We  come  to  consider  the  remaining  sub- 
ject of  contention,  which  is  thus  succinctly 
stated  in  the  third  specification  of  error 
made  in  the  brief  of  counsel  for  Ceballos  A 
Company:  "The  court  erred  in  holding  that 
the  wives  and  children  of  Spanish  officers, 
civil  and  military,  and  other  noncombatant 
prisoners  of  war,  although  transported  as 
first-class  passengers,  and  afforded  cabin  ac- 
commodations aboard  ship,  were  to  be  paid 
for  at  the  third-class  rate  specified  in  the 
contract,  to  wit,  $73.75.** 

The  principal  question  involved  in  this 
assignment  is  whether  the  United  States 
shall  pay  cabin  rates  for  the  transportation 
of  the  wives  and  children  of  Spanish  of- 
ficers, and  other  officials  of  equal  rank,  who 
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»  were  in  fact  returned  to^Spain  with  such 
officers  as  cabin  passengers.  As  stated  in 
the  findings,  the  oral  agreement  made  in 
October  or  November,  1898,  between  Cabal- 
los  &  Company  and  the  Secretary  of  War, 
was  "to  transport  such  of  the  Philippine 
prisoners  as  the  United  States  desired  to  re- 
turn to  Spain,"  the  compensation  therefor 
to  be  fixed  by  the  written  contract  which 
was  expected  to  be  thereafter  entered  into. 
There  was  no  substantial  change  in  the 
method  of  carrying  out  this  oral  contract 
from  that  pursued  with  respect  to  the 
Cuban  contract.  In  the  Philippines,  as  in 
Cuba,  the  United  States  tendered  with  the 
military  officers  and  civil  officials  which  it 
desired  carried  to  Spain  their  wives  and 
children.  The  proposals  invited  as  the  basis 
of  a  written  contract  were  couched  in  simi- 
lar phraseology  to  that  employed  in  the 
Cuban  contract,  and  called  for  proposals  for 
the  transportation  "of  the  Spanish  prison- 
ers of  war  now  in  the  Philippine  Islands 
.  .  •  in  number  estimated  as  about 
16,000  officers  and  enlisted  men."  When, 
therefore,  Ceballos  &  Company  submitted  a 
bid  for  furnishing  such  transportation,  in 
reason  they  held  themselves  out  as  ready, 
if  the  United  States  tendered  for  transpor- 
tation the  wives  and  children  of  the  officers 
and  enlisted  men  of  the  Spanish  forces,  to 
regard  them  as  entitled  to  the  same  treat- 
ment required  by  the  government  for  the 
head  of  the  family.  We  cannot  impute  to 
the  parties  to  the  contract  an  intention  to 
condemn  and  refuse  to  give  effect  to  the 
practice  which  had  been  pursued  in  carrying 
out  the  oral  agreement,  that  is,  the  treating 
the  wives  and  children  as  entitled  to  trans- 
portation, and  as  being,  for  the  purpose  of 
the  accommodations  to  be  furnished,  of  the 
class  to  which  the  government  had  in  effect 
assigned  their  male  relatives.  That  the 
classification  referred  to  as  "such  other  per- 
sons as  may  be  designated  by  the  Secretary 
of  War"  was  not  intended  to  embrace  the 
wives  and  children  of  officers  is,  it  seems 
to  us,  manifest  from  the  entire  text.  The 
government  was  concerned  not  only  with  the 
furnishing  of  safe  but  of  comfortable  ac- 
commodation to  those  were  to  be  carried  on 
g  the  long  voyage  from  Manila  to  Spain.  It 
*  exacted  from*Ceballos  ft  Company  a  stipula- 
tion that  it  should  provide  "safe  and  com- 
fortable transportation"  for  those  to  be  car- 
ried; the  officers  with  "cabin  accommoda- 
tion that  it  should  provide  "safe  and  com- 
dations,  space,  and  ventilation  to  be  supplied 
for  the  enlisted  men  and  other  persons  on 
board  each  ship."  It  is  to  be  presumed  that 
the  agents  of  the  United  States  in  the 
Philippines  saw  to  it  that  this  stipulation 
of  the  contract  was  observed.  It  is  incon- 
ceivable, however,  that  the  goyermnent  or 


the  appellants  intended  to  commit  such  an 
act  of  inhumanity  as  would  necessarily 
have  arisen  if  the  written  contract  required 
that  the  family  of  an  officer  should  be 
separated  from  the  husband  and  father  on 
shipboard,  and  be  relegated  to  the  discom- 
forts of  the  steerage  and  the  society  of  en- 
listed men  and  other  persons.  Clearly,  the 
spirit  of  the  contract  is  opposed  to  any 
such  conception.  The  wives  and  children 
of  the  officers  and  enlisted  men  were  asso- 
ciated with  them  in  the  written  terms  of 
capitulation  of  the  Spanish  forces  at  Ma- 
nila, signed  August  14,  1898,  the  5th  article 
which,  again  reproduced,  is  as  follows: 

"All  questions  relating  to  the  repatri- 
ation of  officers  and  men  of  the  Spanish 
forces,  and  of  their  families,  and  of  the  ex- 
penses which  said  repatriation  may  occa- 
sion, shall  be  referred  to  the  government  of 
the  United  States  at  Washington." 

Under  the  Cuban  contract,  the  wives  and 
children  of  officers  were  treated  as  entitled 
to  be  classed  with  the  head  of  the  family  in 
respect  to  the  accommodation  to  be  sup- 
plied, and,  in  the  performance  of  the  Phil- 
ippine oral  contract,  a  like  practice  waa 
pursued.  In  effect,  therefore,  by  a  course  of 
conduct,  the  United  States  had  associated 
the  wives  and  children  of  the  officers  and 
enlisted  men  with  such  officers  and  men  for 
the  purpose  of  the  transportation  to  be  fur- 
nished and  the  treatment  to  be  accorded 
them  on  the  homeward  voyage.  Just  as, 
in  the  opinion  rendered  by  the  Attorney 
General,  civil  officials  of  equal  grade  with 
military  officers  were  assimilated  to  such 
officers  in  construing  the  terms  of  the  con- 
tract,  00  we  think  an  enlarged  meaning  must  • 
be  taken  as  intended  by*the  terms  "officers* 
and  enlisted  men"  where  employed  in  the 
written  contract.  As  observed  by  the  At- 
torney General,  in  the  light  of  the  purpose 
of  the  contract,  which  was  to  carry  out  the 
engagements  made  by  this  government  with 
Spain,  a  liberal  construction  should  be  ac- 
corded to  the  terms  employed,  in  order  to 
effectuate  to  the  fullest  extent  the  purposes 
intended  by  the  treaty.  Construing  the 
written  contract  of  March  4,  1908,  accord- 
ing to  its  manifest  spirit,  and  looking  to 
the  prior  conduct  of  the  parties,  we  are  of 
opinion  that  such  contract,  and  the  oral 
contract  which  was  dependent  upon  it,  so 
far  as  the  wives  and  children  of  officers  and 
enlisted  men  were  concerned,  should  receive 
the  same  construction  as  under  the  Cuban 
contract;  viz.,  that  the  wives  and  children 
of  Spanish  officers  tendered  by  the  United 
States  for  transportation  were  to  be  classed 
with  such  officers,  and  the  wives  and  chil* 
dren  of  enlisted  men  were  to  receive  like 
aceonunodations  as  were  given  to  <^ftltfftfd 
men. 
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As  it  is  not  questioned  by  the  United 
States  that  dvil  officials  representing  the 
Spanish  government  in  the  Philippines  were 
entitled,  both  under  the  oral  and  written 
contracts,  to  cabin  accommodations,  we  have 
assumed  that  construction  to  be  well  found- 
ed. It  follows  from  the  reasoning  heretofore 
employed  that  the  wives  and  children  of 
sudi  officials  were  likewise  entitled,  when 
tendered  by  the  agents  of  the  United  States 
for  transportation,  to  receive  cabin  accom- 
modations, and  Ceballos  k  Company,  on 
furnishing  such  accommodations,  were  enti- 
tled to  compensation  at  the  rate  stipulated 
for  cabin  service.  In  view,  however,  of  the 
distinction  shown  to  have  been  made  in  the 
requisitions  for  space  between  adults  and 
minor  children,  the  practice  shown  as  to 
payments  made  under  the  contract,  and  the 
original  demand  of  Ceballos  &  Company  in 
the  court  below,  we  think  it  results  that 
the  parties,  in  actual  practice,  treated  the 
full  rate  for  children  under  ten  years  as  but 
half  the  adult  rate  specified  in  the  contract, 
and  we  think  that  rate  ought  to  have  been 
applied  by  the  court  below  for  each  minor 
child,  whether  carried  in  the  cabin  or  in 

g  the  steerage. 

•  *  We  are  unable  to  yield  our  assent  to  the 
eontention  that  other  noncombatants  than 
the  wives  and  children  of  officers,  enlisted 
men,  and  officials  of  the  government  of 
Spain,  should  be  embraced  in  the  class  en- 
titled as  of  right  to  cabin  accommodations, 
for  which  appellants  were  entitled  to  be 
compensated  at  cabin  rates.  The  mere  cir- 
cumstance that  a  particular  person,  al- 
though a  noncombatant,  was  a  constructive 
prisoner,  did  not — at  least,  in  the  absence 
of  evidence  that  the  United  States  tendered 
such  person  as  a  cabin  passenger — serve  to 
take  the  person  out  of  the  category  of  per- 
sons whom  the  Secretary  of  War  might 
designate  to  receive  transportation  in  the 
steerage  at  third-class  rates. 

From  finding  14  it  appears  that  the  wives 
and  children  above  the  age  of  ten  years  of 
military  officers  and  civil  officials  aggregat- 
ed 1,327,  and  that  the  appellants  were  paid 
for  the  transportation  of  each  the  steer- 
age rate  of  $73.75,  instead  of  the  cabin  rate 
of  $215  each.  The  appellants  are,  there- 
fore, entitled  to  a  further  payment  on  ac- 
count of  the  transportation  of  such  persons 
of  $141.25  each,  in  all,  $187,438.75.  It  is 
also  shown  in  such  finding  that  the  number 
of  children  of  Spanish  military  officers  and 
dvil  officials  who  were  carried  to  Spain  and 
were  under  the  age  of  ten  years  aggregated 
805,  and  that  Ceballos  &  Company  were  paid 
for  their  transportation  $36.87^1^  each,  one 
half  the  adult  steerage  rate,  instead  of 
$107.50  each,  one  half  the  adult  cabin  rates. 
Ceballos  ft  Company  were  therefore  entitled 


for  such  service  to  a  further  payment  as  to 
each  child  of  $70.62^,  aggregating  for  the 
395  children  $27,896.87.  From  the  total  of 
these  sums,  via,,  $215,335.62,  must,  how- 
ever, be  deducted  the  overpayment  recited 
in  the  third  counterclaim  (which  counter- 
claim the  court  below  sustained),  wa.,  $0,- 
721.25,  leaving  due  to  Ceballos  k  Company 
the  sum,  $205,614.37. 

It  results  that  the  judgment  of  the  Court 
of  Claims  must  be  reversed,  with  instruc- 
tions to  enter  a  judgment  in  favor  of  the 
appellants  for  the  sum  of  $205,614.37;  and 
it  is  so  ordered. 


(214  U.  S.  33) 
MERCHANTS     NATIONAL     BANK     OF 
BALTIMORE,  Appt., 

V. 

UNITED  STATES. 

INTEBNAL    REVENUE    (§    9*)— TAXATION    OF 

National  Bank  Cibculation. 

A  national  bank  whose  outstanding  cir- 
culatinff  notes  amount  to  less  than  5  per 
cent  of  its  capital  is  not  exempted  from 
the  payment  of  the  half-yearly  duty  im- 
posed by  U.  S.  Rev.  Stat.  §  5214,  U.  S. 
Comp.  Stat.  1901,  p.  3500,  upon  the  av- 
erage amount  of  its  notes  in  circulation,  by 
the  provision  of  §  3411  (U.  S.  Comp.  Stat. 
1901,  p.  2248),  that  the  outstanding  cir- 
culation of  any  bank,  association,  corpora- 
tion, company,  or  person  shall  be  free  from 
taxation  when  reduced  to  an  amount  not 
exceeding  5  per  cent  of  its  capital,  although 
the  latter  section  is,  by  §  3417  (U.  S. 
Comp.  Stat.  1901,  p.  2251),  expressly  made 
applicable  to  national  banking  associations, 
since  it  was  so  made  applicable,  as  clearly 
appears  from  the  legislation  from  which 
its  provisions  were  drawn,  in  order  to  give 
national  banks  representing  state  banks 
the  benefit  of  the  presumption  of  loss  or 
inability  to  retire  the  circulation  of  the 
state  bank  when  95  per  cent  thereof  had 
been  actually  retired. 

[Bd.  Note^— For  otber  cases,  see  Internal  Rsv- 
enue,  Deo.  Dig.  fi  9.*] 

[No.  20.] 

Argued  March  12,  15,  1909.    Decided  May 
17,  1909. 

APPEAL  from  the  Court  of  Claims  to 
review  a  judgment  denying  the  right 
of  a  national  bank  to  be  exempted  from 
the  statutory  tax  on  its  outstanding  cir- 
culation where  the  amount  of  such  circu 
lation  was  less  than  6  per  cent  of  its  capi- 
tal.   Affirmed. 

See  same  case  below,  42  Ct.  CI.  6. 

The  facts  are  stated  in  the  opinion. 

Messrs.  B.  E.  Lee  Marshall,  James  H. 
Hayden,  and  J.  Hanson  Thomas  for  ap- 
pellant. 
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Aisittant  Attorn^  General  Jobn  Q. 
Thompson  and  Mr.  Philip  M.  Ashford 

for  appellee. 

ao 

•  *Mr.  Justice  White  dellTered  the  opinion 
of  the  court: 

Organized  aa  a  state  bank  in  1834,  the 
appellant  was  converted,  in  June,  1866,  into 
a  national  banking  association.  For  nearly 
thirty  [sic]  years  after  its  organization  as  a 
national  bank,  that  is,  up  to  July  1,  1904, 
the  bank  was  assessed  for  and  paid  the  duty 
of  one-half  of  1  per  cent  upon  the  average 
amount  of  its  notes  in  circulation,  in  con- 
formi^  with  §  6214,  Rev.  Stat  (U.  S.  Comp. 
Stat.  1901,  p.  3600).  Availing  iUelf  of  the 
right  conferred  by  S  6218,  Rev.  Stat.,  copied 
in  the  margin,t  the  bank  made  application 
to  be  refunded  the  sum  of  $4,713.01,  on  the 
ground  that,  in  making  certain  of  the  half- 
yearly  payments  under  (6214,  there  had 
been  a  miscalculation,  and  besides,  because 
of  an  error  of  law,  some  of  the  half-yearly 
payments  had  been  exacted  when  the  bank 
was  exempt.  We  put  aside  so  much  of  the 
elaim  aa  was  based  upon  mere  errors  of  cal- 
culation, as  no  contention  on  that  subject 
is  here  presented. 

The  alleged  error  of  law  or  asserted  right 
to  exemption  rests  upon  the  assumption 
that,  by  the  operation  of  S  3411,  Rev.  SUt. 
(U.  S.  Comp.  Stat  1901,  p.  2248), the  bank 
was  not  liable  to  pay  the  half-yearly  duty 
on  its  outstanding  circulation  whenever  the 
amount  of  its  circulation  fell  below  6  per 
oent  of  its  capital, — a  contingency  which,  it 
was  insisted,  had  arisen  during  certain  of 
the  half-yearly  periods  between  January, 
1888,  and  July,  1904.  The  request  to  be 
refunded  having  been  rejected  by  the  Treas- 
urer of  the  United  States,  this  suit  was 
commenced,  and  this  appeal  was  taken  from 
a  judgment  in  favor  of  the  United  States. 

42  ct  a.  6. 

In  the  argument  for  the  bank  it  ia  stated 
that  all  the  errors  relied  upon  are  embraced 
A  in  the  following  propositions: 

•  *  ''1.  The  said  court  erred  in  holding  and 
deciding  that  the  claimant  being  a  national 
bank,  was  not  exempt  from  taxation  on  its 
notes  in  circulation  during  the  half-yearly 
periods  when  the  average  amount  of  its  said 
notes  was  less  than  6  per  centum  of  its 
chartered  capital. 

fSec.  5218.  In  all  cases  where  an  associa- 
tion has  paid  or  may  pay  in  excess  of  what 
may  be  or  haa  been  found  due  from  it,  on 
account  of  the  duty  required  to  be  paid  to 
the  Treaaurer  of  the  United  States,  the  as- 
sociation may  state  an  aeoount  therefor, 
whidi,  on  being  certified  bv  the  Treasurer 
ef  the  United  States,  and  found  correct  by 
the  First  Comptroller  of  the  Treasurer, 
•hall  be  refunded  in  the  ordinary  manner 
bj  warrant  on  the  Treasury. 


"2.  The  said  court  erred  in  holding  and 
deciding  that  (  3411,  Revised  Statutes,  re- 
lates solely  to  the  taxation  of  the  outstand- 
ing circulating  notea  of  state  banks  which 
had  ceased  to  exist,  or  had  been  converted 
into  national  banks,  and  did  not  limit  the 
claimant's  liability  to  taxation  on  its  own 
outstanding  circulation." 

Without  presently  detennining  whether 
the  right  to  be  refunded,  even  if  otherwise 
well  founded,  waa  without  merit  because  of 
the  voluntary  nature  of  the  payments  or  the 
effect  of  the  statute  of  limitations,  we  come 
to  consider  the  merits  of  the  contention.  It 
depends  upon  whether  %  6214,  Rev.  Stat» 
is  limited  and  controlled  by  the  provisions  of 
§  3411,  Rev.  Stat  The  two  sectiona  are  as 
follows : 

"Sec.  6214.  In  lieu  of  all  existing  taxes, 
every  association  shall  pay  to  the  Treasurer 
of  the  United  States,  in  the  months  of  Janu- 
ary and  July,  a  duty  of  one  half  of  one  per 
centum  each  half-year  upon  the  average 
amount  of  its  notes  in  circulation,  and  a 
duty  of  one  quarter  of  one  per  centiim  eadi 
half-year  upon  the  average  amount  of  its 
deposits,  and  a  duty  of  one  quarter  of  one 
per  centum  each  half-year  on  the  average 
amount  of  its  capital  stock,  beyond  the 
amount  invested  in  United  States  bonds.** 

"Sec.  3411.  Whenever  the  outstanding 
circulation  of  any  bank,  association,  corpo- 
ration, company,  or  person  is  reduced  to  an 
amount  not  exceeding  five  per  centum  of 
the  chartered  or  declared  capital  existing  at 
the  time  the  same  was  issued,  said  circu- 
lation shall  be  free  from  taxation;  and 
whenever  any  bank  which  haa  ceased  to  ia- 
sue  notes  for  circulation  deposits  in  the 
Treasury  of  the  United  States,  in  lawful 
money,  the  amount  of  its  outstanding  cir- 
culation, to  be  redeemed  at  par,  under  such 
regulations  as  the  Secretary  of  the  Treaa-  $ 
ury  shall*prescribe,  it  shall  be  exempt  from  * 
any  tax  upon  such  circulation." 

It  is  insisted  that  the  sections,  conaideied 
as  applicable  to  the  same  subject,  are  har- 
monious, and  that  giving  effect  to  both* 
while  leaving  a  national  banking  association 
liable  to  the  duty  imposed  by  §6214,  wiU 
yet  entitle  it  to  the  exemption  provided  in 
§3411  when  the  contingency  stated  in  that 
section  has  come  to  pass.  And  as  this  re- 
sult, it  is  argued,  is  dear  and  free  from  all 
doubt,  considering  the  text  of  the  two  see- 
tions,  recourse  may  not  be  had  to  legislation 
prior  to  the  Revised  Statutes,  from  which 
the  provisions  of  the  sections  were  drawn, 
in  order  to  arrive  at  their  correct  meaning. 
Reference  to  such  prior  legislation,  it  ia  in- 
sisted, cannot  be  resorted  to  for  the  pur- 
pose of  creating  a  doubt,  but  only  to  solve 
one  otherwise  arising  from  the  text,  citing 
Hamilton  v.  Rathbone,  176  U.  8.  418,  44  'L, 
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ed.  220,  20  Sup.  Ct.  Bep.  155;  Bate  Re- 
frigerating Co.  ▼.  Sulzberger,  157  U.  S.  1,  36, 
89  L.  ed.  601,  611,  15  Sup.  Gt.  Rep.  608, 
and  cases  cited. 

Accurately  considering  the  text  of  the  two 
sections  and  the  context  of  the  respective 
titles  of  the  Revised  Statutes  in  which  they 
are  found,  we  think  the  contention  that  the 
sections  are  free  from  ambiguity  and  may 
be  harmoniously  applied  without  the  neces- 
sity of  construction  is  without  merit.  It  is 
eonceded  that  for  the  more  than  thirty-five 
years  since  the  enactment  of  the  Revised 
Statutes,  in  the  administration  of  the  na^ 
tional-bank  act,  national  banking  associa- 
tions have  been  required  to  and  have,  with- 
out question,  paid  the  half-yearly  duty  on 
drcttlation,  wholly  irrespective  of  the  ex- 
emption provided  in  $3411, — a  condition 
whieh  clearly  suffices,  to  say  the  least,  to 
engender  doubt  as  to  the  correctness  of  the 
belated  contention  now  urged.  Besides,  the 
sections  are  in  different  titles  of  the  Revised 
Statutes,  the  one  (§3411)  "Internal  Rev- 
enue,"  the  other  (§5214)  ''National  Banks." 
While  (5214  and  the  other  sections  con- 
tained in  the  title  in  which  it  is  found 
leave  no  doubt  that  5214  was  intended  to 
deal  with  the  outstanding  circulation  of  na- 
tional banks,  not  only  the  text  of  3411,  but 
H  the  other  sections  of  the  chapter,  under  the 
•  general  •title  "Internal  Revenue,"  in  which 
it  is  found,  cause  it  to  be  questionable 
whether  that  section  is  at  all  concerned 
with  the  subject  of  the  circulating  notes  of 
a  national  banking  association.  As  sug- 
gesting doubt  and  ambiguity  concerning  the 
contention  that  national  banking  asaocia- 
tions  are  embraced  within  the  enumeration 
of  banks  and  bankers  made  in  §  3411,  whose 
outstanding  circulation  would  become  "free 
from  taxation"  in  the  specified  contingency, 
it  is  to  be  observed  that  the  enumeration 
conforms  generally  to  that  made  in  other 
sections  of  the  chapter,  which  other  enumer- 
ations clearly  relate  only  to  state  banks 
and  private  bankers.  Indeed,  this  is 
strengthened  by  the  fact  that,  in  the  Re- 
vised Statutes,  associations  organized  under 
the  national  bank  act  are  distinctively  char- 
acterised as  national  banking  associations, 
and  that  their  designation  by  that  call  is 
explicitly  made  use  of  in  various  sections  of 
the  chapter  in  which  §3411  appears.  In 
view  (a)  of  the  distinct  provisions  as  to  the 
circulating  notes  of  national  banks,  found 
in  the  appropriate  title  of  the  Revised  Stat- 
utes (b)  of  the  general  subject  to  which  the 
ehapter  in  which  3411  is  contained  relates, 
and  (c)  that  in  that  chapter,  when  it  was 
deemed  essential  to  legislate  concerning  na- 
tional banking  associations,  they  were 
specially  designated  by  that  appellation,  it 
would  seem  to  result  that  it  cannot  possi- 


bly be  said  that  §  3411  clearly  has  relation 
to  the  outstanding  circulation  of  national 
banking  associations.  Moreover,  the  as- 
sumption that,  considering  the  text  of  the 
two  sections,  and  treating  them  as  relating 
to  the  same  subject,  they  are  each  suscepti- 
ble of  being  fully  enforced,  is  a  mistaken 
one.  The  duty  upon  the  outstanding  cir- 
culation imposed  by  §  5214  is  assessed  half- 
yearly,  not  upon  the  amount  outstanding  at 
any  particular  time,  but  upon  the  average 
for  the  six  months.  Section  3411,  however^ 
provides  that  the  outstanding  circulation 
to  which  it  refers  "shall  be  free  from  tax- 
ation whenever  such  outstanding  circula- 
tion is  reduced  to  an  amount  not  exceeding 
five  per  centum  of  the  chartered  or  declared 
capital  existing  at  the  time  the  same  was 
issued," — a  provision  which  clearly  con-  et 
templates  a  positive  and*permanent  exemp-  T 
tion,  to  arise  from  the  reduction  to  the 
limit  specified,  and  wholly  incompatible 
with  the  system  of  average  provided  in 
§5214.  This  results  because,  by  that  sys- 
tem of  average,  even  although  the  sum  of 
the  outstanding  circulation  of  a  national 
banking  association  might,  on  a  particular 
day  or  days  of  a  half-yearly  period,  fall  be- 
low 6  per  centum  of  its  capital,  yet  the  du^ 
to  be  paid  would  attach  wholly  without 
reference  to  that  condition,  and  be  deter- 
mined by  the  average  for  the  six  months. 
Besides,  when  there  is  taken  into  account 
the  plain  meaning  of  the  concluding  portion 
of  §3411,  concerning  a  deposit  with  the 
Treasurer  of  the  United  States  of  money  to 
meet  outstanding  circulation  of  the  banks 
embraced  within  that  section,  it  becomes 
manifest  that  the  circulation  referred  to  in 
§3411  cannot  be  the  circulation  of  a  na- 
tional banking  association  referred  to  in 
§5214,  since  the  method  of  deposit  of 
money  to  secure  the  payment  of  outstanding 
circulation  provided  by  §  3411  is  absolutely 
in  conflict  with  the  methods  provided  for  se- 
curing and  redeeming  outstanding  circu- 
lation of  national  banking  associations,  as 
expressly  provided  in  the  sections  of  the  Re- 
vised Statutes  concerning  national  banking 
associations,  which  sections  are  cognate  to 
and  inseparably  connected  with  the  provi- 
sions of  §  5214.  And,  beyond  all  this,  it  is 
apparent  that,  to  treat  the  outstanding  cir- 
culation referred  to  in  §  3411  as  embracing 
the  outstanding  circulation  of  national  bank- 
ing associations,  contemplated  by  §  5214, 
would  require  it  to  be  held  that  the  very  pur- 
pose intended  to  be  accomplished  by  the 
national-bank  act  was  frustrated  by  the 
exemption  accorded  by  §  3411.  It  has 
long  been  settled  that  one  of  the  public 
policies  embodied  in  the  national-bank  act 
was  to  secure  the  public  credit  and  eneour- 
age  the  issue  of  notes  to  circulate  as  cur- 
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rency,  founded  upon  the  Beenrity  of  the 
bonds  of  the  United  States, — a  purpose 
which  would  be  directly  discouraged  by 
exempting  a  national  banking  association 
which  reduced  its  circulation  below  6  per 
centum  of  its  capital  from  the  payment  of 
a  duty  thereon,  and  yet  enforcing  the  pay- 
ee ment  of  such  duty  against  a  national  bank 
7  which  had  not  reduced  its'outstanding  cir- 
culation to  the  limit  stated.  In  addition, 
as  the  half-yearly  duty  provided  by  §6214 
was  intended,  among  other  things,  at  least, 
te  create  a  general  fund  for  paying  the  cost 
of  engraving  and  printing  the  circulating 
notes  of  national  banking  associations 
(Twin  City  Nat.  Bank  v.  Nebeker,  167  U. 
8.  196,  42  L.  ed.  134,  17  Sup.  Ct.  Rep.  766), 
(  3411  could  not  be  construed  as  now  claimed 
without  giving  rise  to  the  assumption  that 
it  was  without  reason  intended  to  exempt 
national  banking  associations  which  might 
choose  to  allow  their  circulation  to  fall  be- 
low 5  per  centum  from  a  burden  which,  in 
the  nature  of  things,  was  common  to  all 
such  banks. 

But,  in  effect,  it  is  argued,  conceding  that 
all  the  ambiguities  just  stated  arise  from 
treating  the  two  sections  as  relating  to  the 
same  subject,  and  from  seeking  to  harmoni- 
ously enforce  them  on  that  hypothesis,  yet 
there  is  no  warrant  for  considering  the 
genesis  of  the  provisions  in  order  to  dispel 
the  apparent  conflict  between  them,  because 
ef  the  express  terms  of  §  3417,  Rev.  Stat. 
(U.  S.  Comp.  Stat.  1901,  p.  2251),  found 
in  the  same  chapter  which  embraces  §  3411. 
The  section  relied  upon  is  in  the  margin.f 
It  will  be  observed  that  it  is  expressly  de- 
clared therein  that  the  provisions  of  the 
chapter  in  which  the  section  is  contained 
shall  "not  apply  to  associations  which  are 
taxed  under  and  by  virtue  of  title  'National 
Banks.'"  This  declaration,  however,  is 
limited  by  the  words  "except  as  contained  in 
sections,"  which  are  enumerated,  one  of 
them  being  §  3411.  From  this  it  is  argued 
that,  whatever  may  otherwise  be  the  conflict 
between  5214  and  3411,  construed  together, 
as  (  3417  causes  3411  to  be  broadly  applica- 
ble to  national  banking  associations,  that 


tSec.  3417.  The  provisions  of  this  chapter 
relating  to  the  tax  on  the  deposits,  capital, 
and  circulation  of  banks,  and  to  their  re- 
turns except  as  contained  in  sections  thirty- 
four  hundred  and  ten,  thirty-four  hundred 
and  eleven,  thirty-four  hundred  and  twelve 
[thirty-four  hundred  and  thirteen],  and 
thirty-four  hundred  and  sixteen,  and  such 
parts  of  sections  thirty-four  hundred  and 
fourteen  and  thirty-four  hundred  and  fifteen 
as  relate  to  the  tax  of  ten  per  centum  on 
certain  notes,  shall  not  apply  to  associa- 
tions which  are  taxed  under  and  1^  virtue 
of  the  title  "National  Banks." 


section  must*t>e  treated  as  limiting  and  con-  • 
trolling  the  provisions  of  §  6214.  But  § 
3417,  unless  It  be  treated  as  surplusage,  im- 
plies that  §  3411  might  not,  in  and  of  itself, 
be  broadly  applicable  to  national  banking 
associations.  While  there  is  no  doubt  that 
the  result  of  §  3417  is  to  cause  §  3411  to  be 
applicable  to  national  banks,  the  doubt  and 
ambiguity  which  must  arise  from  the  at- 
tempt to  make  that  provision  broadly  appli- 
cable, so  as  to  cause  it  to  be  controlling 
upon  §  5214,  is  in  nowise  removed  by  3417. 
In  other  words,  giving  full  effect  to  S  3417 
requires  us  yet  to  determine  the  nature  and 
extent  of  the  application  of  the  provisions 
of  (  3411  to  national  banking  associa- 
tions,—  a  determination,  as  we  have  seen, 
essential  in  order  to  reconcile  the  confusion 
and  contradiction  which  otherwise  would 
prevail  from  the  coassociation  of  the  pro- 
visions without  limitation  or  interpretation. 
A  consideration  of  the  origin  of  the  pro- 
visions at  once  demonstrates  the  unsound- 
ness of  the  contention  relied  upon,  estab- 
lishes the  correctness  of  the  administrative 
construction  which  has  prevailed  from  the 
beginning,  and  dispels  the  confusion  and 
contradiction  which  necessarily  result  from 
the  interpretation  contended  for.  We  need 
not  specifically  trace  and  develop  the  origin 
of  the  provisions,  since  it  is  expressly  con- 
ceded in  the  argument  for  the  appellant 
that  "the  provisions  of  the  acts  of  Congress 
.  .  .  which  are  carried  into  the  Revised 
Statutes  as  §§  3407-3417,  U.  S.  Comp.  Stat. 
1001,  pp.  2246-2251,  did  not,  token  and  oe 
originally  passed,  relate  to  national  banks 
or  to  the  circulation  of  national  banks,  but 
related  to  state  and  private  banks.  .  .  ." 
So,  also,  it  is  conceded  that,  wholly  irre- 
spective of  the  provisions  of  the  national 
bank  act  of  1864  [13  Stat,  at  L.  99,  chap. 
106],  there  were  imposed  by  acts  of  Con- 
gress relating  to  internal  revenue  burdens 
of  taxation  so  heavy  upon  the  circulation 
of  the  state  banks  and  private  bankers  as, 
by  their  necessary  operation,  caused  the  re- 
tirement of  such  circulation  as  far  as  pos- 
sible. Nor  need  we  refer  specially  to  the 
origin  of  §  3411,  since  it  is  conceded  that 
the  provision  was  enacted  originally  in 
order  not  to  compel  the  payment  by  state 
banks  of  a  tax  on  circulation  when  such  u 
'circulation  no  longer  existed,  upon  the  aa-  7 
sumption  that,  if  95  per  cent  had  been  f- 
tired,  the  remainder  was  no  longer  in  exist- 
ence, or,  at  all  events,  was  not  within  the 
power  of  the  bank  to  retire.  It  is  also  un- 
questioned that  where  a  state  bank  had  be- 
come converted  into  a  national  bank,  or 
where  a  national  bank  had  assumed  the  lia- 
bilities of  a  state  bank,  the  national  bank 
was  liable,  in  addition  to  the  duty  on  its 
own  eireulation,  to  the  payment  of  the  in- 
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temal  revenue  tax  npon  the  outBtanding 
circulation  of  the  state  bank  absorbed  by  it, 
or  the  liabilities  of  which  had  been  assumed, 
and  that,  as  to  such  circulation,  national 
banks  were  given  the  benefit  of  the  pre- 
sumption of  loss  or  destruction  or  possible 
retirement  when  all  but  5  per  cent  of  the 
circulation  of  the  state  bank  had  been 
actually  retired.  The  concrete  result  of  the 
provisions  just  stated  and  of  the  antecedent 
legislation  is  aptly  portrayed  in  the  re- 
enactment  in  §  9  of  the  act  of  July  13,  1866 
(14  Stat  146,  147,  chap.  184,  U.  S.  Ckmip. 
Stat.  1901,  pp.  2248,  2251),  of  previous  pro- 
visions on  the  subject,  said  §  9  reading  aa 
follows: 

'That  the  capital  of  any  state  bank  or 
banking  association  which  has  ceased  or 
shall  cease  to  exist,  or  which  has  been  or 
■hall  be  converted  into  a  national  bank, 
shall  be  assumed  to  be  the  capital  as  it 
existed  immediately  before  such  bank  ceased 
to  exist  or  was  converted  as  aforesaid;  and 
whenever  the  outstanding  circulation  of 
any  bank  association,  corporation,  company, 
or  person  shall  be  reduced  to  an  amount  not 
exceeding  5  per  centum  of  the  chartered  or 
declared  capital  existing  at  the  time  the 
same  was  issued,  said  circulation  shall  be 
free  from  taxation;  and  whenever  any  bank 
which  had  ceased  to  issue  notes  for  circula- 
tion shall  deposit  in  the  Treasury  of  the 
United  States,  in  lawful  money,  the  amount 
of  its  outstanding  circulation,  to  be  re- 
deemed at  par,  under  such  regulations  as 
the  Secretary  of  the  Treasury  shall  pre- 
scribe, it  shall  be  exempt  from  any  tax  upon 
such  circulation;  and  whenever  any  state 
bank  or  banking  association  has  been  con- 
verted into  a  national  banking  association, 
and  such  national  banking  association  has 
o  assumed  the  liabilities  of  such  state  bank 
•  or* banking  association,  including  the  re- 
demption of  its  bills,  by  any  agreement  or 
understanding  whatever  with  the  repre- 
sentatives of  such  state  bank  or  banking 
association,  such  national  banking  associa- 
tion shall  be  held  to  make  the  required  re- 
turn and  payment  on  the  circulation  out- 
standing, so  long  as  such  circulation  shall 
exceed  5  per  centum  of  the  capital  before 
such  conversion  of  such  state  bank  or  bank- 
ing association." 

It  is  apparent  that  these  provisions  were 
in  substance  adopted  in  the  Revised  Stat- 
utes, and  now  constitute  §§  3410,  3411,  and 
3416,  and  that,  as  illumined  by  the  history 
which  we  have  given,  it  clearly  results  that 
llie  provision  of  $  3417,  expressly  making 
i  3411  applicable  to  national  banking  aa- 
■odations,  caused  that  section  to  apply  not 


in  the  broad  sense  now  claimed,  but  that 
it  was  expressly  made  applicable  in  order, 
beyond  peradventure,  to  give  to  national 
banks,  as  representing  state  banks,  the  bene- 
fit of  the  presumption  of  loss  or  inability  to 
retire  the  circulation  of  the  state  bank  when 
such  circulation  had  been  reduced  by  95 
per  centum  of  the  volume  thereof. 

It  is  strenuously  argued  that  to  thus  con- 
strue the  provisions  in  question  will  destroy 
the  effect  of  the  revision  by  causing  one  or 
more  of  the  sections  contained  in  the  re- 
vision to  become  redundant  or  superfluous. 
To  test  this  contention  we  must  recur  to  the 
provision  of  the  act  of  1806,  which  has  been 
previously  quoted.  By  that  provision  (a) 
what  should  constitute  the  sum  of  the 
capital  of  a  state  bank  for  the  purpose  of 
taxation  was  declared;  (b)  the  right  to  an 
exemption  of  circulation,  when  such  circu- 
lation was  less  than  5  per  cent,  was  also  de- 
clared, and  the  power  to  deposit  money  with 
the  Treasurer  of  the  United  States  to  the 
extent  of  the  outstanding  circulation,  and 
thus  avoid  the  continuance  of  a  tax  thereon, 
was  also  given;  (c)  the  liability  of  a  nation- 
al banking  association  for  the  tax  upon  the 
circulation  of  a  state  bank  which  had  been 
assumed,  as  well  as  the  right  of  the  na- 
tional banking  association  to  the  benefits  of 
the  exemption  when  95  per  cent  of  the 
circulation  of  the  state  bank  had  been  re- 
tired, was  also  expressed.  The  argument  is  !• 
that  to  give^to  §  3411,  the  restrictive  sig- ? 
niflcance  we  have  adopted  is  to  render  ( 
3416  superfluous.  It  is  indeed  true  that  the 
effect  of  the  eonstruction  in  an  extremely 
narrow  and  technical  sense  might  be  con- 
sidered as  operating  a  redundancy.  But  the 
asserted  redundancy  is  more  seeming  than 
real,  as  §  3416  was  plainly  not  enacted  in 
order  to  reiterate  what  was  expr«jssly  or  im- 
pliedly embodied  in  3411,  but  was  to  declare 
the  obligation  of  a  national  bank  in  a  stated 
contingency  to  make  return  and  payment  on 
the  outstanding  circulation  of  a  state  bank 
which  was  subject  to  taxation. 

The  elaborate  argument  made  at  bar,  to 
the  effect  that  Congress,  at  the  time  of  the 
revision,  must  have  contemplated  the  non- 
existence of  state  banks  and  the  extinguish- 
ment of  their  circulation,  and,  therefore, 
must  be  considered  as  having  intended  to 
make  §  3411  applicable  to  the  outstanding 
circulation  of  national  banks,  is,  we  think, 
so  clearly  in  conflict  with  the  plain  manifes- 
tation of  the  purpose  of  Congress,  as  shown 
by  the  re-enactment  in  the  revision  of  the 
provisions  as  to  state  banks  and  their  circu- 
lation, as  to  require  no  farther  notice. 

Affirmed. 
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(214  U.  S.  9) 

RE  MART  HATCH  RIGGS. 

Mandamus   (i   10*)   —  To   Bankbuftot 

COUBT— SUBSTITUTI    TOB    WBIT    OF    EB- 
BOB« 

All  adjudication  of  bankruptcy  against  a 
tunnel  company  on  a  petition  alleging  that 
■uch  company  was  "engaged  in  the  business 
of  building  and  contracting"  calls  for  a 
decision  of  a  question  of  fact,  or  of  mixed 
law  and  fact,  as  to  whether  the  principal 
business  of  such  company  was  that  of  man- 
ufacturing, and  contracting  for  such  manu- 
facturing, so  as  to  be  within  the  purview 
of  the  bankrupt  act  of  July  1,  1898  (30 
SUt.  at  L.  647,  chap.  641,  U.  S.  Comp.  Stat. 
1901,  p.  3423),  as  amended  by  the  act  of 
February  6,  1903  (32  Stat,  at  L.  797,  chap. 
487,  U.  S.  Comp.  Stat  Supp.  1907,  p. 
1026),  which  deciaion  cannot  be  reviewed 
by  mandamus. 

[Ed.  Note.— For  other  eases,  see  Mandamus, 
Dec.  Dig.  8  10.*] 

[No.  11,  Original.] 

Argued  April   12,  1909.     Decided  May   17, 
1909. 

APPLICATION  for  mandamus  to  the 
Judges  of  the  District  Court  of  the 
United  States  for  the  Southern  District 
of  New  York  and  to  the  District  Court  of 
that  District  to  review  an  adjudication  of 
bankruptcy.    Denied. 

The  facts  are  stated  in  the  opinion. 

Mr.  Benjamin  8.  Catchtngs  for  peti- 
tioner. 

Mr.  Charles  K.  Beekman  for  respond- 
ents. 

*  *Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

This  is  an  application  by  the  petitioner 

for  mandamus   against  Judges    Holt    and 

Hough  of  the  district  court  of  the  United 

CO  States  for  the  southern  district  of  New  York 

•  and  the*district  court  of  that  district,  com- 
manding them  and  each  of  them  to  dismiss 
all  proceedings  in  bankruptcy  against  the 
New  York  Tunnell  Company,  or,  in  the  al- 
ternative, to  reopen  the  adjudication  in 
bankruptcy,  and  allow  the  petitioner  or  any 
party  in  interest  to  appear  and  be  heard  in 
opposition  to  the  petition  and  adjudication 
thereof;  or,  in  still  further  alternative,  for- 
bidding them  from  taking  any  further  pro- 
ceedings in  the  matter  of  the  tunnel  com- 
pany, its  property,  assets,  and  effects. 

The  facts,  briefly  stated,  are  that  the  tun- 
nel company  was  engaged  in  constructing  a 
tunnel  from  New  York  to  Brooklyn,  to  be 
used  for  the  purpose  of  a  railroad  between 
the  boroughs  of  Manhattan  and  Brooklyn. 
On  May  23,  1907,  certain  creditors  of  the 
tunnel  company  filed  a  petition  in  bank- 
ruptcy in  the  district  court  of  the  southern 
district  of  New  York,  upon  which  petition, 


on  May  29,  1907,  Judge  Holt  entered  an 
order  adjudicating  it  a  bankrupt,  and  ap- 
pointing a  receiver.  By  direction  of  the- 
bankruptcy  court  tho  receiver  proceeded 
with  the  construction  of  the  tunnel,  and 
successfully  completed  the  work.  At  the 
time  of  the  petition  in  bankruptcy  this  ap- 
plicant had  an  action  pending  in  the  stat» 
court  to  recover  damages  on  account  of  the 
death  of  her  husband,  resulting,  as  charged^ 
from  the  negligence  of  the  tunnel  company. 
On  May  31,  1007,  Judge  Holt  issued  an  or^ 
der  to  show  cause  why  that  action  should 
not  be  restrained,  and  proof  of  the  claim^ 
be  made  before  a  special  master.  An  order 
of  restraint  was  granted  upon  this  applica- 
tion, which  was  afterwards  set  aside  by  the- 
court  of  appeals,  and  the  applicant,  on  May^ 
26,  1908,  reduced  her  claim  to  judgment. 

It  is  contended  by  the  applicant  that,  al- 
though the  petition  in  bankruptcy  alleged 
that  the  tunnel  company  was  "engaged  in 
the  business  of  building  and  contracting," 
it  failed  to  show  that  the  principal  busi- 
ness of  the  company  was  ''manufacturings 
trading,  printing,  publishing,  mining,  or 
mercantile  pursuits,"  that  being  the  lan- 
guage of  the  bankruptcy  act  of  1898  [30 
Stat,  at  L.  647,  chap.  641,  U.  S.  Comp.  Stat. 
1901,  p.  3423],  as  amended.  [32  Stat,  at  L. 
797,  chap.  487,  U.  S.  Comp.  Stat.  Supp. 
1907,  p.  1026.]  3 

*We  have  recently  given  full  consideration* 
to  the  circumstances  under  which  manda- 
mus will  be  issued  by  this  court  to  restrain 
the  action  of  inferior  tribunals.  Re  Winn,. 
213  U.  S.  458,  53  L.  ed.  — ^,29  Sup.  Ct.  Rep. 
516.  Hence  we  deem  it  unnecessary  to  go  into« 
other  details  of  the  proceedings  in  the  bank- 
ruptcy or  the  state  courts,  nor  to  consider 
the  many  questions  fully  and  elaborately^ 
presented  in  briefs  and  argued  by  counsel. 
Obviously,  this  application  is  largely  in  the- 
nature  of  a  writ  of  error  to  review  the  ae- 
tion  of  the  district  court  of  the  southemr 
district  of  New  York  and  its  judges,  and  a 
writ  of  mandamus  is  no  proper  substitute 
for  a  writ  of  error. 

The  allegation  in  the  petition  in  bank* 
ruptcy  is  general  in  its  terms,  that  the  tun- 
nel company  is  engaged  in  the  business  of 
building  and  contracting,  but  it  fails  to  dis- 
close the  particular  kind  of  work  for  which 
it  is  contracting,  or  which  it  is  engaged  in 
building.  It  might  be  inferred  from  the 
work  which  it  was  shown  it  was  doing  in 
this  particular  case,  as  well  as  from  its 
name,  that  its  principal  business  was  thai 
of  contracting  for  the  construction  of  tun- 
nels; but  that  would  be  only  an  inference^ 
and  not  conclusive.  Its  principal  business 
may  have  been  that  of  manufacturing,  and 
contracting  for  such  manufacturing,  and 
this  particular  work  only  a  small  part  of 
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that  which  it  was  generally  engaged  in.  What 
evidence  was  presented  to  the  district  eonrt 
to  sustain  the  application  for  an  adjudica- 
tion in  bankruptcy  is  not  disclosed.  We 
may  not  assume  that  it  was  insufficient,  or 
that  it  failed  to  make  certain  or  probable 
that  the  principal  business  of  the  company 
was  that  of  manufacturing,  and  contracting 
for  such  manufacturing.  We  do  not  deem 
it  necessary  to  decide  the  question  which 
is  argued  by  counsel,  whether  the  adjudica- 
tion of  the  bankruptcy  court  can  be  chal- 
lenged collaterally,  or  whether,  indeed,  this 
is  only  a  collateral  attack.  Manson  ▼.  Wil- 
liams, 213  U.  S.  463,  53  L.  ed.  — ,  29  Sup. 
Ct.  Rep.  519.  We  rest  our  conclusion  upon 
the  proposition  that  the  district  court,  in 
adjudicating  the  tunnel  company  a  bank- 
rupt, was  called  upon  to  decide,  and  did  de- 
cide, a  question  of  fact  or  of  mixed  law  and 
«  fact,  and  that  such  adjudication  cannot  be 
•  reviewed  by  proceedings  in  mandamus.  Re 
Pollitz,  206  U.  8.  323,  331,  61  L.  ed.  1081, 
1083,  27  Sup.  Ct.  Rep.  729;  Re  Winn,  supra. 
The  rule  is  discharged  and  the  writ  of 
mandamus  denied. 


(214  u.  S.  15) 

JOHN  B.  WHITCOMB,  Surviving  Partner 
of  the  Firm  of  Moses  P.  Whitcomb  and 
John  B.  Whitcomb,  Copartners  as  Whii- 
eomb  Brothers,  et  al.,  Plffs.  in  Err., 

V. 

JOHK  E.  WHITE  and  Roberta  B.  Whita. 
Public  Lands  (|  106*)— Lard  Dbpabt- 

MBNT  —  CONOLUSXVKNXaS  Or  DSPABT- 

lUNTAi.  FnrDiNoa. 

A  finding  of  the  Land  Department  in  fa- 
yoT  of  a  homestead  entry  in  a  contest  with 
persons  claiming  to  have  been  occupants 
of  the  premises  as  a  town  site,  which  rests, 
not  solely  upon  the  fact  that  the  applica- 
tion for  the  homestead  entry  was  filed  a 
few  hours  before  that  of  the  trustee  for 
the  occupants  of  the  town  site,  but  rather 
ehiefly  on  the  priority  of  the  homesteader's 

2[uitable  rights,  must  be  r^^arded  as  con- 
usive  by  the  Pederal  Supreme  Court,— 
•speciality  where  such  finding  is  reinforced 
by  the  judgments  of  the  state  eourts,— un- 
less there  is  the  clearest  and  most  con- 
Tindng  evidence  of  mistake  or  injustice. 
[EM.  Note.~For  otber  eases,  see  Pnblte  Lead^ 
Cent  Dig.  I  301;    Dec.  Dig.  8  106.*]  ^^ 

[No.    185.] 

Argued  April  28,  29,  1909.     Decided  May 
17,    1909. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Idaho  to  review  a  judgment  set- 
ting aside  an  award  of  damages  by  the 
Distriet  Court  of  the  First  Judicial  Dis- 


trict of  that  state  in  and  for  the  County 
of  Kootenai  in  an  action  to  recover  poa- 
session  of  real  property,  but  affirming  the 
judgment  below  in  favor  of  plaintiflfs  for 
the  recovery  of  possession.     Affirmed. 

See  same  case  below,  13  Idaho,  490»  90 
Pac.  1080. 

Statement  by  Mr.  Justice  Brewer: 

This  was  an  aetlon  brought  lyy  John  E. 
White  and  Roberta  B.  White,  his  wife,  in 
the  district  court  of  the  first  judicial  dis- 
trict of  the  state  of  Idaho,  in  and  for  the 
county  of  Kootenai,  to  recover  the  posses- 
sion of  the  'Northwest  quarter  of  the  south- 
west quarter  and  lots  five  (5),  six  (6),  and 
seven  (7)»  of  section  two  (2),  township 
fifty-five  (55)  north  of  range  two  (2)  east, 
Boistf  meridian." 

The  defendants'  answer  was  in  the  nature 
of  a  cross  bill  in  equity,  admitting  that 
the  legal  title  to  the  premises  was  in  the 
plaintiffs,  and  seeking  to  charge  them  as 
holders  of  that  title  in  trust  for  the  use  and 
benefit  of  the  defendants.  A  trial  before  the 
court  without  a  jury  resulted  in  a  judg- 
ment for  the  plaintiffs  for  the  recovery  of« 
possession,  and  damages  •for  the  detention.  T 
On  appeal  to  the  supreme  court  of  the  state, 
the  award  of  damages  was  set  aside,  but  the 
judgment  for  the  recovery  of  possession  was 
affirmed.  Thereupon  the  case  was  brought 
here  on  error. 

The  plaintiffs'  title  was  a  patent  from  the 
United  States  to  plaintiff  John  £.  White, 
based  upon  a  homestead  entry.  The  defend- 
ants claimed  to  have  been  occupants  of  the 
premises  as  a  town  site,  and  that  therefore 
the  land  was  not  subject  to  entry  as  a  home- 
stead. The  application  for  the  homestead 
entry  was  fonnally  made  at  the  land  office 
a  few  hours  before  that  of  the  probate  judge 
of  the  eounty,  acting  under  the  statutes  as 
trustee  for  the  occupants  of  the  town  site. 
A  contest  was  had  in  the  local  land  office, 
which  resulted  in  a  finding  in  favor  of  the 
plaintiff  John  B.  White.  This  decision  was 
sustained  by  the  Commissioner  of  the  Gen- 
eral Land  Office  and  affirmed  by  the  Secre- 
tary of  the  Interior. 

Mr.  Albert  Allen  for  plaintiffs  in  error. 
Messrs.  George  H.  Lamar  and  EL  M. 

Stephens  for  defendants  in  error, 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

The  decision  of  the  Land  Department  was 
not  rested  solely  upon  the  fact  that  White's 
formal  application  was  filed  a  few  hours 
before  that  of  the  trustee  for  the  occupants 
of  the  town  site,  but  rather  chiefiy  upon 
the  priority  of  the  former's  equitable  rights. 
So  far  as  sueh  decision  involves  questions 
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of  faet,  it  it  eondiuiTe  upon  the  oonrti. 
Johnson  y.  Towaley,  13  Wall.  72,  86,  20  L. 
ed.  485,  487 ;  Shepley  ▼.  Cowan,  91  U.  8.  330, 
340,  23  L.  ed.  424,  427;  Marquez  ▼.  Frisbie, 
101  U.  S.  473,  476,  25  L.  ed.  800,  801; 
Quinby  y.  Gonlan,  104  U.  S.  420,  425, 426, 26 
L.  ed.  800, 802 ;  Burf enning  y.  Chicago,  St.  P. 
M.  &  0.  R.  Co.  163  U.  8.  321,  823,  41  L.  ed. 
175,  176,  16  Sup.  Ct  Rep.  1018;  De  Cam- 
bra  y.  Rogers,  180  U.  8.  119,  120,  47  L.  ed. 
734,  23  Sup.  Ct.  Rep.  519. 
^  And  this  rule  is  applied  in  eases  where 
?  there  is  a  mixed*question  of  law  and  fact, 
unless  the  court  is  able  to  so  separate  the 
question  as  to  see  dearly  what  and  where 
the  mistake  of  law  is.  As  said  by  Mr.  Jus- 
tice Miller  in  Marquez  y.  Frisbie,  supra,  p. 
476: 

'This  means,  and  it  is  a  sound  principle, 
that  where  there  is  a  mixed  question  of  law 
and  of  fact,  and  the  court  cannot  so  separate 
it  as  to  see  dearly  where  the  mistake  of 
law  is,  the  decision  of  the  tribunal  to  which 
the  law  has  confided  the  matter  is  condu- 
dye."     Quinby  y.  Conlan,  supra,  426. 

Further,  the  88th  and  39th  findings  of 
the  trial  court,  which  were  not  disturbed 
by  the  supreme  court  in  its  opinion,  were: 

''38.  That  the  officers  of  the  Interior  De- 
partment did  not  exclude  any  testimony, 
and  there  was  in  said  Land  Office  and  said 
Department  a  full,  fair,  and  complete  hear- 
ing. 

"39.  That  the  officers  of  said  Interior  De- 
partment, of  said  Land  Office,  or  any  or 
dther  of  them,  were  not  guilty  of  any  fraud 
or  any  unlawful  conduet." 

Clearly,  the  findings  of  the  Land  Depart- 
ment cannot  be  disregarded,  especially  since 
they  are  reinforced  by  the  judgment  of  the 
state  eourts.  This  court  ought  not  to  re- 
yerse  sudi  judgment  except  upon  the  clear- 
est and  most  eonyincing  eyidenoe  of  mistake 
or  injustice. 

These  are  among  the  matters  shown  by 
the  testimony  and  upon  which  the  dedsions 
of  the  Land  Department  and  the  state  court 
were  based:  While  the  entire  quarter  sec- 
tion was  public  land,  and  before  settlement 
by  any  indiyidual,  the  Northern  Pacific  con- 
structed its  road,  crossing  Clark's  fork  of 
the  Columbia  riyer  near  the  tract.  At  that 
time  the  public  suryeys  had  not  been  ex- 
tended oyer  this  region;  indeed,  were  not  so 
extended  until  1893,  and  the  approved  plat 
of  the  township  was  not  filed  in  the  local 
land  office  until  Noyember  27,  1895,  the  day 
the  formal  applications  of  these  parties  were 
made.  Between  1884  and  1890  some  four 
or  fiye  persons  settled  on  the  tract,  who, 
with  others,  at  the  time  of  the  application 
OD  for  the  town  dte  entry,  in  1895,  daimed  to 
•  be  then*  occupying  it  for  the  purposes  of 
trade  and  budness,  and  to  bays  established 


a  town,  which  they  called  Clark's  Fork. 
The  right  of  way  of  the  Northern  Padfio 
was  400  feet  in  width  (13  Stat  at  L.  365, 
chap.  217),  and,  at  first,  the  houses  were 
upon  this  right  of  way,  the  settlers  beliey- 
ing  that  it  was  only  200  feet  in  width.  The 
original  occupants  were  not  seeking  to  es- 
tablish a  town,  but  to  enter  the  land  as  a 
homestead.  The  first  attempt  to  obtain 
title  to  the  tract  in  controversy  under  the 
town  site  laws  was  made  on  October  29, 
1895,  when  a  petition  signed  by  ten  persons 
was  filed  with  the  probate  judge  of  the 
county,  asking  him  to  secure  the  tract  as  a 
town  site.  Melder  y.  White,  28  Land  Dec. 
412,  415.  In  1890  the  plaintiff  White  was 
the  station  agent  of  the  Northern  Padfio 
at  that  place,  and  in  1891  settled  upon  the 
land,  making  his  home  outside  the  right  of 
way,  and  intending  to  enter  it  as  a  home- 
stead. There  was  talk  between  him  and 
some  of  the  other  occupants  in  reference  to 
an  apportionment  of  the  quarter  section  be- 
tween them,  but  no  agreement  was  reachedL 
In  other  words,  the  occupation  at  first  was 
with  no  thought  of  a  town,  but  by  parties 
contemplating  securing  homes  under  the 
homestead  law.  After  it  had  been  ascer- 
tained that  the  railroad  right  of  way  was 
400  feet  in  width,  and  in  1893,  the  settlers 
were  notified  by  the  railroad  company  of 
its  title.  Thereupon  some  leased  from  the 
company  while  others  moved  their  houses 
off  the  company's  ground.  Under  those  dr* 
cumstances  questions  of  fact  arose  as  to  the 
first  occupant,  and  for  what  purpose  he  oc- 
cupied it.  In  deciding  the  contest,  the 
Secretary  of  the  Interior  held  (28  Land  Dee. 
412,421): 

''In  the  case  at  bar,  at  the  time  of  the 
suryqr  in  the  field,  White  was  the  only  set- 
tler on  this  subdividon  except  Whitcomb, 
the  other  parties  at  that  time  being  located 
on  the  right  of  way,  and  as  to  them  White's 
right,  as  a  prior  settler,  attached  to  the  en- 
tire  tract  from  such  time.  Any  right  Whit- 
comb may  have  had  as  a  homestead  settler 
by  reason  of  his  settlement  before  survey 
in  the  fidd  is  lost  by  his  failure  to  assert 
the  same  under  the  homestead  law. 

"The  evidence  shows  that,  after  the  sur-  • 
vey  in  the  field,* White  made  claim  to  the  • 
entire  tract,  and  exercised  rights  of  owner- 
ship over  the  same.  It  was  necessary  for 
him  to  adjust  his  settlement  claim  to  the 
lines  of  the  public  surveyi  and,  in  so  do- 
ing, to  include  the  legal  subdivision  on 
whidi  his  improvements  were  placed." 

Notwithstanding  some  conflict  in  the  tes- 
timony, there  was  abundant  to  support  tho 
findings  of  the  Secretary  of  the  Interior, 
and,  as  heretofore  stated,  such  findings  of 
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iaets  aie  to  be  regarded  as  oondiiBiTe  in 
any  eontroveny  in  the  eourta. 

Hiere  was  no  error  in  the  decisions  of  the 
Supreme  Court  of  Idaho,  and  its  judgment 
ii  affirmed. 

(214  U.  a  19) 

SMITHSONIAN  INSTITUTION  and  Mel- 
Tille  W.  Fuller,  as  Chancellor  of  said 
l^ithsonian   Institution,   Plffs.    in   Err., 

V. 

OA^fALIEL  C.  ST.  JOHN,  as  Executor 
and  Trustee  under  the  Last  Will  and 
Testament  of  Wallace  C.  Andrews,  De- 
ceased, et  al. 

Courts  (§  398*)--Unitkd  States  Supreme 
Court— Decisions  of  State  Courts. 

1.  An  affidavit  in  support  of  a  petition  for 
rehearing  in  the  highest  state  court,  stat- 
ing that,  in  the  brief  as  well  as  upon  oral 
argument,  a  specified  Federal  question  had 
beoi  presented  and  discussed,  will  not  sup- 
port a  writ  of  error  from  the  Federal  Su- 
preme Court,  where  the  state  court  denied 
the  petition,  with  the  statement  that  no 
Federal  question  had  been  raised  in  that 
court,  which  may  be  construed  as  denying 
that  any  such  matter  was  brought  to  its 
attention,  as  stated  in  the  affidavit,  or  as 
holding  that  it  presented  no  Federal  ques- 
tion. 

[Bd.  Note.— For  other  capes,  see  Courts,  Cent. 
Dig.  9  10S5:    Dec.  Dig.  §  39S.*] 

Courts  (§  394*)  —  United  Stater  Su- 
PRBME  Court  —  Decisions  of  State 
Courts. 

2.  A  decision  of  a  state  court  sustaining 
ihe  validity  of  a  statute  of  another  state, 
which  is  asserted  to  violate  the  Constitu- 
tion of  that  state,  does  not  necessarily  in- 
volve a  decision  respecting  the  full  faith  and 
■credit  to  be  given  such  Constitution,  so  as 
to  sustain  a  writ  of  error  from  the  Federal 
Supreme  Court,  where  the  state  court  did 
not  question  the  validity  of  the  state  Con- 
atitution,  but,  rightly  or  wrongly,  held  that 
the  statute  was  not  repugnant  to  it. 
liS^i  NoU.— For  otlier  eases,  eee  Courts,  Dea 

[No.  613.] 

Axgned  April  5,  6,  1009.    Decided  May  17, 
1909. 

IN  ERROK  to  the  Supreme  Court  of  the 
State  of  New  York  in  and  for  the  Coun- 
ty of  New  York  to  review  a  Judgment  en- 
tered pursuant  to  a  judgment  of  the  Court 
of  Appeals  of  that  state,  which,  with  a 
slight  modification,  had  affirmed  a  judg- 
ment of  the  Appellate  Division  of  the  Su- 
preme Court  of  that  state.  First  Depart- 
ment, affirming  a  judgment  of  the  Special 
Term  of  the  Supreme  Court  of  the  County 
of  New  York,  sustaining  the  validity  of  a 
charitable  bequest.  Dismissed  for  want  of 
jurisdiction. 


See  same  case  below,  Appellate  Division, 
117  App.  Div.  698,  102  N.  Y.  Supp.  808; 
Court  of  Appeals,  191  N.  Y.  264,  83  N.  S. 
981. 

Statement  by  Mr.  Justice  Brewer;  e 

*  This  is  in  effect  a  controversy  between  the  • 
Smithsonian  Institution  of  Washington, 
District  of  Columbia,  and  the  Andrews 
Institute  for  Girls,  a  corporation  of  the 
state  of  Ohio,  concerning  a  will  made  by 
Wallace  C.  Andrews,  a  resident  of  the  city, 
county,  and  state  of  New  York,  who  died  in 
that  city  on  April  7,  1899.  Both  Mr.  An- 
drews and  his  wife  perished  on  that  day  in 
a  fire  in  their  dwelling  house  in  New  York 
city.  Whether  husband  or  wife  died  first 
is  not  known.  She  was  twelve  years  young- 
er than  he.  Tliey  had  no  children.  The  will 
was  executed  on  November  12,  1891.  After 
some  special  gifts,  which  need  not  be  noticed, 
the  will  provides: 

"Fourth:  Upon  the  death  of  my  said 
wife,  I  devise  and  bequeath  to  the  corpora^ 
tion  hereinafter  directed  to  be  formed,  all 
the  excess  and  residue  of  my  estate  over  the 
sum  of  $500,000  specified  in  the  third  para- 
graph hereof. 

"Fifth:  I  direct  my  executor  and  ex- 
ecutrix as  soon  as  practicable  after  my  de- 
cease and  during  the  lives  of  my  said  wife 
and  her  said  brother  or  the  life  of  the  long-  *4 
est  liver  of  them,  to*procure  under  the  laws  • 
of  the  state  of  Ohio,  an  incorporation  to  be 
formed  with  proper  powers,  for  the  purpose 
of  establishing  an  institution  on  the  farm 
known  as  the  Williams  farm,  formerly 
owned  by  me  and  now  owned  by  my  wife, 
fronting  on  Erie  street,  in  the  town  of 
Willoughby,  Lake  county,  Ohio,  or  if  said 
farm  be  for  any  cause  not  available,  then 
on  other  suitable  premises  in  the  said  town 
of  Willoughby,  for  the  free  education  of 
girls  and  for  their  support  in  proper  cases 
during  education,  with  a  special  view  toward 
rendering  them  self-supporting. 

"Said  institution  shall  contain,  among 
others,  a  sewing  department,  cooking  de- 
partment, designing  department  and  depart- 
ments of  phonography  and  typewriting  and 
other  useful  work  that  would  afford  the 
pupils  employment  in  life,  including  such 
new  discoveries  and  inventions  as  may  be 
made  from  time  to  time  tending  to  enlarge 
the  opportunitiefl  for  useful  and  honorable 
employment  for  women,  and  such  as  will 
aid  them  in  obtaining  honorable  and  inde- 
pendent positions  in  life.  Such  school  to  be 
open  only  to  girls  between  the  ages  of  ten 
and  sixteen,  both  inclusive. 

"Not  exceeding  one  tenth  of  the  sum  de- 
voted to  the  said  institution  by  the  fourth 
paragraph  hereof  may  be  used  for  the  erec- 
tion of  suitable  buildings  therefor  on  the 


•For  otlier  cMes  see  same  topic  ft  |  number  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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taid  farm,  or  in  the  ecmtiiigeii^  abore 
tpeeifled,  for  the  purchase  of  suitable 
premises  in  said  town  and  the  erection  of 
such  buildings  thereon,  and  the  income  of 
the  remaining  nine  tenths  shall  be  devoted 
to  the  support  and  maintenance  of  said 
institution. 

''If,  when  the  said  sum  shall  be  reoeiTcd 
bj  said  corporation,  the  one  tenth  thereof 
shall  not,  in  the  Judgment  of  the  directors, 
be  sufficient  for  such  erection  or  such  pur- 
chase and  erection  as  the  case  may  be,  the 
whole  sum  may,  in  their  discretion,  be  al- 
lowed to  accumulate  until  the  one  tenth 
thereof  with  its  accumulation  shall  be  so 
sufficient,  when  such  one  tenth  may  be  used 
therefor,  while  the  income  of  the  remaining 
nine  tenths  of  said  sum  and  accumulations 
shall  be  devoted  to  the  support  and  main- 
g  tenance  of  said  institution. 
•  •  <«rhe  charter  of  the  said  corporation  shall 
also  provide,  if  and  so  far  as  may  be  con- 
sistent with  law  and  practicable,  for  the 
management  of  the  said  corporation  by  a 
board  of  five  directors,  to  consist  of  the 
governor  for  the  time  being  of  the  state  of 
Ohio,  the  member  of  congress  for  the  time 
being  for  the  congressional  district  embrti- 
eing  said  town  of  Willoughby,  the  treasurer 
for  the  time  being  of  said  county  of  Lake, 
the  mayor  for  the  time  being  of  Willoughby, 
and  the  said  Gamaliel  G.  St.  John,  and  for 
the  choice  of  a  resident  of  Willoughby  by 
the  said  governor  as  successor  to  the  said 
St.  John  as  often  as  the  fifth  place  shall 
become  or  be  vacant. 

"Sixth:  If  my  said  wife  shall  die  before 
me,  then  the  dispositions  provided  for  in 
the  third  and  fourth  paragraphs  hereof  shall 
take  effect  upon  my  death. 

"Seventh:  I  direct  my  said  executor  and 
executrix  as  soon  as  they  may  deem  ad- 
visable, but  within  two  years  after  my  de- 
cease, to  sell  all  my  real  estate  and  invest 
the  proceeds  in  interest-paying  securities, 
and  as  to  all  my  estate  I  give  them  and  my 
trustees  power  to  invest  and  re-invest  the 
same  or  any  part  thereof,  having  regard 
both  to  income  and  safety. 

"Eighth:  In  case  my  intention  with  re- 
spect to  the  said  institution  for  girls  shall 
because  of  illegality  fail,  or  become  im- 
possible of  realization,  I  then  devise  and  be- 
queath the  sum  intended  for  it  to  the  Smith- 
sonian Institution  at  Washington,  District 
of  Ck>lumbia,  to  be  devoted  to  the  purposes 
for  which  it  was  established. 

"Ninth:  I  appoint  my  said  wife  executrix 
and  my  said  brother-in-law  executor  of  this 
my  will,  and  neither  as  such  nor  as  trustees 
shall  they  be  required  to  give  security.  All 
the  powers  herein  granted  to  them  may  be 
exercised  by  the  survivor  of  them  and  un- 
less  limited   to  their  lives,  by  their  suo- 


oesaor  or  snecesson  in  the  administration 
of  my  estate." 

Mrs.  Andrews  dying  at  the  same  time  her 
husband  did,  his  brother-in-law,  Mr.  St. 
John,  duly  qualified  as  executor  and  trustee 
under  the  will.  Thereafter  he  commenced 
this  suit  in  the  supreme  court  of  New  York  eo 
county,  seeking  a  •construction  of  the  will* 
and  a  determination  of  the  rights  of  the 
Andrews  Institute  for  Girls,  the  Smith- 
sonian Institution,  and  the  heirs  at  law  and 
next  of  kin  of  the  deceased.  The  Andrewa 
Institute  for  Girls,  the  Smithsonian  Insti- 
tution, Chief  Justice  Melville  W.  Fuller,  aa 
Chancellor  thereof,  the  attorney  general  of 
the  state  of  New  York,  and  the  heirs  and 
next  of  kin  of  the  deceased,  were  made 
parties  defendant.  At  a  hearing  in  a  special 
term  of  the  supreme  court  of  the  county  of 
New  York  it  was  held  that  ''the  defendant 
the  Andrews  Institute  for  Girls  is  entitled 
to  the  residuary  estate  of  the  said  Wallace 
C.  Andrews,  deceased,  together  with  the  in- 
come thereof  which  has  accrued  since  the 
death  of  said  deceased,  after  paying  the  ex- 
penses of  administration,"  and  also  that  the 
defendant  the  Smithsonian  Institution  has- 
no  interest  in  the  estate  of  the  said  Wallace 
C.  Andrews,  deceased.  This  decision  waa 
sustained  by  the  appellate  division  of  the 
first  department,  and  thereafter,  with  a- 
slight  modification,  by  the  court  of  appeala 
of  the  state,  which  remitted  the  record  of 
the  supreme  court  of  New  York  city,  where 
the  final  Judgment  was  entered.  Thereupon 
that  judgment  was  brought  here  on  a  writ 
of  error  by  the  Smithsonian  Institution  and 
its  chancellor. 

The  defendants  in  error  filed  a  motion  to^ 
dismiss,  which  was  postponed  until  the  final 
hearing,  and  the  case  is  now  before  us  on. 
such  final  hearing  and  motion  to  dismiss. 

Messrs.  Frank  W.  Hackett  and  Ed-^ 
mund  Wetmore  for  plaintiffs  in  error. 

Messrs.  James  W.  Hawes,  Virgil  P» 
Kline,  Harold  Nathan,  Henry  Wollman^ 
Sheldon  H.  Tolles,  and  Henry  M.  Earle  for 
defendants  in  error. 


*Mr.  Justice  Brewer  delivered  the  opin-? 
ion  of  the  court: 

It  is  difficult  to  spell  out  from  the  record 
in  this  case  the  decision  of  any  question 
arising  under  the  Constitution  and  laws  of 
the  United  States.  Neither  in  the  pleadings 
nor  in  the  opinions  is  there  a  direct  refer- 
ence to  any  special  provision  of  the  Federal 
Constitution.  It  is  true  that,  after  the  de- 
cision by  the  court  of  appeals,  an  affidavit 
was  filed  by  one  of  the  counsel  for  plaintiffa 
in  error  in  support  of  a  petition  for  a  re- 
hearing, stating  that,  in  the  brief,  as  well 
as  upon  the  oral  argument  in  that  court,  a. 
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Federal  question  (describing  it)  had  been 
presented  and  dismissed^  which  petition  was 
denied  bj  the  eourt  of  appeals  in  these 
words: 

"Ordered,  that  the  said  motion  be  and  the 
aame  hereby  is  denied,  with  $10  costs,  no 
Federal  question  having  been  raised  in  this 
•eourt** 

It  is  unnecessary  tc^  determine  whether  this 
•of  itself  is  sufficient  to  givf  jurisdiction  to 
this  court.  The  language  of  the  court  of  ap- 
peals may  be  construed  as  denying  that 
«ny  such  matter  was  brought  to  its  atten- 
tion as  stated  in  the  affidavit,  or  as  hold- 
ing that  it  presented  no  Federal  question. 
Mallett  V.  North  Carolina,  181  U.  S.  689, 
45  L.  ed.  1016,  21  Sup.  Ct.  Rep.  780;  Mia- 
aouri,  K.  ft  T.  R.  Co.  V.  Elliott,  184  U.  6. 
^0,  46  L.  ed.  673,  22  Sup.  Ct.  Rep.  446; 
Leigh  V.  Green,  103  U.  8.  70,  48  L.  ed.  623, 
^4  Sup.  Ct.  Rep.  300;  McKay  v.  E:alyton, 
204  U.  S.  468,  61  L.  ed.  666, 27  Sup.  Ct.  Rep. 
346. 

Counsel  further  contend  that  there  was 
necessarily  involved  in  the  decision  of  the 
•ease  the  determination  of  a  question  aris- 
ing under  the  Constitution  and  laws  of  the 
United  States,  and  that  hence  this  eourt 
has  jurisdiction  of  this  writ  of  error,  even  if 
«)  the  question  was  not  formally  referred  to  by 
•  counsellor  the  state  courts.  Chapman  v. 
Goodnow  (Chapman  v.  Crane)  123  U.  S. 
640-548,  31  L.  ed.  235-238,  8  Sup.  Ct  Rep. 
211;  Des  Moines  Nav.  ft  R.  Co.  v.  Iowa 
Homestead  Co.  123  U.  S.  662,  31  L.  ed.  202, 
8  Sup.  Ct.  Rep.  217;  McCuUougb  ▼.  Vir- 
ginia, 172  U.  &  102,  117,  43  L.  ed.  382,  387, 
19  Sup.  Ct.  Rep.  134;  Missouri,  E.  ft  T.  R. 
Co.  V.  Elliott,  184  U.  6.  630,  634,  46  L.  ed. 
673,  676,  22  Sup.  Ct  Rep.  446;  Rogers  ▼. 
Alabama,  102  U.  S.  226,  230,  48  L.  ed.  417, 
418,  24  Sup.  Ct  Rep.  267,  268,  in  which 
last  case  it  is  said: 

"It  is  a  necessary  and  well-settled  rule 
that  the  exercise  of  jurisdiction  by  this 
eourt  to  protect  constitutional  rights  can- 
not be  declined  when  it  is  plain  that  the 
fair  result  of  a  decision  is  to  deny  the 
rights.  .  .  .  There  can  be  no  doubt 
that,  if  full  faith  and  credit  were  denied  to 
a  judgment  rendered  in  another  state  upon 
a  suggestion  of  want  of  jurisdiction,  with- 
out evidence  to  warrant  the  finding,  this 
court  would  enforce  the  constitutional  re- 
quirement See  German  Sav.  ft  L.  Soe.  v. 
Dormitzer,  192  U.  S.  126,  48  L.  ed.  373,  24 
Sup.  Ct  Rep.  221." 

The  question  upon  which  counsel  rely 
arises  upon  article  4,  §  1,  of  the  Federal 
Constitution,  which  reads: 

''Full  faith  and  credit  shall  be  given  each 
state  to  the  public  acts,  records,  and  ju- 
dicial proceedings  of  every  other  state;  and 
the  Congress  may  by  general  laws  prescribe 


the  manner  in  which  such  acta,  reoorda,  and 
proceedings  shall  be  proved,  and  the  efTeet 
thereof." 

It  is  not  pretended  that  any  judgment  of 
the  state  of  Ohio  was  disregarded  by  the 
courts  of  New  York,  but  it  is  contended  that 
full  force  and  effect  was  not  given  to  the 
Constitution  of  the  state  of  Ohio.  This 
duty  is  as  obligatory  as  the  similar  duty  in 
respect  to  the  judicial  proceedings  of  that 
state.  South  Ottawa  v.  Perkins,  94  U.  S. 
260,  268,  24  L.  ed.  164,  167;  Chicago  ft 
A.  R.  Co.  V.  Wiggins  Ferry  Co.  119  U.  S. 
616,  622,  30  L.  ed.  610,  622,  7  Sup.  Ct  Rep. 
398,  401,  in  which  Mr.  Chief  Justice  Waits 
said: 

"Without  doubt  the  constitutional  re- 
quirement, art,  4,  §  1,  that  full  faith  and 
credit  shall  be  given  in  each  state  to  the 
public  acts,  records,  and  judicial  proceed- 
ings  of  every  other  state,'  implies  that  the 
public  acts  of  every  state  shall  be  given  the 
same  effect  by  the  courts  of  another  state 
that  they  have  by  law  and  usage  at  home. 
This  is  dearly  the  logical  result  of  the 
principles  announced  as  early  as  1813  ing 
MUls^v.  Duiyee,  7  Cranch,  481,  3  L.  ed.  411,? 
and  steadily  adhered  to  ever  since."  Han- 
cock Nat  Bank  ▼.  Famum,  176  U.  8.  640, 
642,  44  L.  ad.  610,  620,  20  Sup.  Ct  Rep. 
606. 

On  the  other  hand,  it  is  settled  that  the 
mere  construction  by  a  state  court  of  the 
statute  of  another  state,  without  question- 
ing its  validity,  does  not  deny  to  it  the  full 
faith  and  credit  demanded  by  the  constitu- 
tional provision.  Glenn  v.  Garth,  147  U.  S. 
360,  37  L.  ed.  203,  13  Sup.  Ct  Rep.  350; 
Lloyd  V.  Matthews,  166  U.  S.  222,  39  L. 
ed.  128,  16  Sup.  Ct  Rep.  70;  Banholzer  ▼• 
New  York  L.  Ins.  Co.  178  U.  S.  402,  44  L. 
ed.  1124,  20  Sup.  Ct  Rep.  972;  Johnson  ▼• 
New  York  L.  Ins.  Co.  187  U.  S.  491,  47  L. 
ed.  273,  23  Sup.  Ct  Rep.  194;  Finney  v. 
Guy,  189  U.  S.  336,  47  L.  ed.  839,  23  Sup. 
Ct  Rep.  668;  Allen  v.  Alleghany  Co.  196 
U.  S.  468,  49  L.  ed.  651,  26  Sup.  Ct  Rep. 
311. 

In  the  light  of  these  decisions  we  pass  to 
consider  the  particular  question  presented. 
Sections  1  and  2  of  article  13  of  the  Ohio 
Constitution  read: 

"Sec  1.  The  general  assembly  shall  pass 
no  special  act  conferring  corpoHite  powers. 

"Sec  2.  Corporations  may  be  formed 
under  general  laws;  but  all  such  laws  may, 
from  time  to  time,  be  altered  or  repealed." 

By  §  3236,  vol.  2,  Bates's  Anno.  Stat 
(Ohio)  6th  ed.  p.  1836,  it  is  provided i 
"Corporations  may  be  formed  in  the  manner 
provided  in  this  chapter  for  any  purpose  for 
which  individuals  may  lawfully  associate 
themselves,  except  for  carrying  on  profea- 
sional  business;"  and  immediately  follow* 
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ing  this  section  are  those  naming  the  con- 
ditions and  methods  of  incorporation.  After 
the  death  of  the  testator,  and  on  March  19, 
1902,  the  general  assembly  of  the  state  of 
Ohio  passed  an  act  (Laws  1902,  p.  61),  the 
lat  section  of  which  is  as  follows: 

"Sec.  1.  Whenever,  by  the  last  will  and 
testament  of  any  person  which  has  hereto- 
fore been,  or  shall  hereafter  be,  duly  admit- 
ted to  probate  in  this  state  or  elsewhere, 
any  decedent  has  devised  or  bequeathed,  or 
may  devise  or  bequeath,  his  or  her  property, 
or  any  portion  thereof,  for  charitable  uses 
within  this  state,  or  for  the  establishment 
and  maintenance  of  any  industrial  or  edu- 
cational school  or  institution  to  be  located 
g  at  any  place  within  this  state;  and  when- 
•  ever,  in  any*such  will  and  testament,  H  has 
been,  or  may  be,  provided  that  the  executor 
or  executors  thereof  shall  organize  a  corpo- 
ration under  the  laws  of  this  state  for  the 
purpose  of  receiving  the  property  so  devised 
or  bequeathed,  and  carrying  out  the  chari- 
table purposes  in  such  will  expressed,  or 
establishing  and  maintaining  the  institu- 
tion or  school  therein  provided  for,  and 
such  will  further  provides  for  the  manage- 
ment of  such  corporation  by  a  board  of  trus- 
tees or  directors,  consisting,  in  part,  of  of- 
ficials of  this  state,  of  the  county  in  which 
such  charities  are  to  be  administered  or 
such  institution  or  school  located,  the  of- 
ficials of  any  municipal  incorporation  in 
said  county,  and  the  member  of  Congress  for 
the  district  of  which  said  county  forms  a 
part,  or  any  of  such  oflScials,  and  names  any 
other  person  or  persons  to  be  associated 
with  said  officials  or  any  of  them,  and  pro- 
vides for  the  appointment  of  a  successor  or 
successors  to  the  person  or  persons  so  ap- 
pointed, to  act  with  such  officials  in  any 
manner  specified  in  said  will,  such  executor 
or  executors,  or  his  or  their  successors  in 
office,  and  the  persons  hereinafter  named, 
may  constitute  themselves  a  body  corporate, 
with  the  general  powers  of  benevolent  in- 
corporations." 

The  2d  section  requires  that  a  copy  of 
the  will  or  testament,  for  the  carrying  out 
of  the  provisions  of  which  the  corporation 
is  organized,  shall  be  set  forth  in  the 
articles  of  incorporation.  Thereafter  the 
Andrews  Institute  for  Girls  was  incorpo- 
rated, cont^fning,  as  required  by  §  2,  the 
will  of  the  testator.  Now  it  is  contended 
by  counsel  for  the  plaintiffs  in  error  that 
this  act  was  a  special  act,  conferring  corpo- 
rate powers,  and  that  therefore  it  and  the 
incorporation  made  under  it  was  in  conflict 
with  the  Constitution  of  Ohio.  It  is  not 
suggested  that  there  has  been  any  decision 
of  the  courts  of  Ohio  in  reference  to  the 
validity  of  the  act  or  subsequent  incorpo- 
ration of  the  Andrews  Institute,  but  it  is 


insisted  that  it  is  so  obvious  that  the  act  is  a 
special  act,  conferring  corporate  powers,  in- 
asmuch as  the  terms  of  the  will  of  an  in- 
dividual are  the  basis  of  the  act  and  the  in-  *« 
corporation,  that  the  courU  of  •New  York? 
could  not  have  given  force  and  effect  to  the 
prohibitions  of  the  Constitution  of  Ohio. 
Nevertheless,  whether  rightly  or  wrongly, 
the  New  York  courts  held  that  there  was  no 
violation  of  the  Constitution  of  Ohio,  the 
court  of  appeals  saying  in  its  opinion: 

"At  the  death  of  the  testator  the  general 
statutes  of  Ohio  provided  that  corporations 
might  be  formed  for  any  purpose  for  which 
individuals  might  lawfully  associate  them- 
selves, except  for  carrying  on  professional 
business.  2  Bates's  Anno.  Stat.  (Ohio)  6th 
ed.  p.  1836. 

"Subsequent  to  the  death  of  the  testator, 
and  in  March,  1902,  an  act  was  passed  by 
the  general  assembly  of  the  state  of  Ohio 
entitled,  «An  Act  to  Provide  for  the  Ad- 
ministration of  Charitable  Trusts  in 
Certain  Cases.'  If  we  assume  that  such  act 
was  passed  to  aid  in  the  incorporation  of 
the  Andrews  Institute  for  Girls,  it  is  not 
necessarily,  unconstitutional  for  that 
reason.  It  is  not  an  uncommon  thing  in 
any  state  for  questions  to  arise  making  it 
desirable  or  perhaps  necessary  for  further 
general  legislation  to  enable  persons  inter- 
ested to  carry  out  desired  and  desirable 
measures.  The  fact  that  such  further  gen- 
eral statute  is  passed  to  aid  a  particular 
person  for  the  time  being  does  not  make  the 
act  a  special,  as  distinguished  from  a  gen- 
eral, one.  Whether  an  act,  general  in  form, 
is  a  mere  device  to  evade  a  wholesome 
constitutional  provision,  is  largely  depend- 
ent upon  the  special  circumstances  of  each 
case.  If  the  act  relates  to  persons,  places, 
and  things  as  a  class,  and  is  neither  local 
nor  temporary,  the  mere  fact  that  its  practi- 
cal effect  is  special  and  private  does  not 
necessarily  prove  that  it  violates  constitu- 
tional provisions  against  special  legislation. 
Re  New  York  Elev.  R.  Co.  70  N.  Y.  327- 
344;  Re  Church,  92  N.  Y.  1;  Re  Henne- 
berger,  166  N.  Y.  420,  426,  42  L.R.A.  132, 
60  N.  E.  61 ;  People  v.  Dunn,  157  N.  Y.  628, 
43  L.R.A.  247,  62  N.  E.  672;  Kittinger  v. 
Buffalo  Traction  Co.  160  N.  Y.  377,  64  N. 
E.  1081;  People  ex  rel.  Clauson  ▼.  New- 
burgh  ft  6.  PL  Road  Co.  86  N.  Y.  1;  Re 
New  York  &  L.  I.  Bridge  Co.  148  N.  Y.  640, 
42  N.  £.  1088;  Waterloo  Woolen  Mfg.  Co.  v. 
Shanahan,  128  N.  Y.  345,  14  L.R.A.  481, 
28  N.  E.  368;  Ferguson  v.  Ross,  126  N.  Y.^ 
•469,  27  N.  E.  964;  Sun  Printing  &  Pub,* 
Asso.  V.  New  York,  162  N.  Y.  267,  37  LJLA. 
788,  46  N.  £.  499. 

"The  act  so  passed  by  the  general  as- 
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■embly  of  the  state  of  Ohio  m  1002  woald 
not  seem  to  be  a  Tiolation  of  the  Constitu- 
tion of  that  state.  Piatt  ▼.  Craig,  66  Ohio 
6t  76,  63  N.  E.  504;  State  ▼.  Spellmire,  67 
Ohio  St.  77,  65  N.  £.  610;  Gentseh  v.  State, 
71  Ohio  St.  151,  72  N.  K  000;  Cincinnati 
Street  R.  Co.  ▼.  Horstman,  72  Ohio  St.  03, 
73  N.  E.  1075;  State  ex  rel.  Atty.  Gen.  v. 
Sherman,  22  Ohio  St.  411. 

"Subsequent  to  the  death  of  the  testator, 
and  on  the  8th  day  of  May,  1002,  The  An- 
drews Institute  for  Girls'  was  incorporated 
pursuant  to  the  laws  of  the  state  of  Ohio 
'for  the  purpose  of  receiving  the  property 
devised  and  bequeathed  in  and  by  the  wills 
of  Wallace  C.  Andrews,  and  Margaret  M. 
St.  John  Andrews,  late  of  the  city  and  state 
of  New  York,  to  the  corporation  therein 
directed  to  be  formed,  and  for  the  purpose 
of  carrying  out  the  charitable  purposes  in 
such  wills  expressed,  and  of  establishing 
and  maintaining  the  institution  therein 
provided  for.' 

"The  articles  of  incorporation  include  a 
complete  copy  of  the  will  of  the  testator, 
and  also  of  the  will  and  codicil  of  Margaret 
M.  St.  John  Andrews.  They  also  provide 
that  the  corporation  shall  be  located  in  the 
town  of  Willoughby,  Ohio,  and  name  as 
members  of  the  corporation  the  persons 
proposed  in  the  will  of  said  testator,  to- 
gether with  two  other  persons  in  the  state 
of  Ohio,  which  persons  so  named  constitute 
the  board  of  directors  for  the  administra- 
tion and  management  of  the  property  and 
trust  or  other  funds  of  the  corporation,  and 
for  the  control  and  management  of  said 
institution.  Said  act  of  the  general  as- 
sembly of  the  state  of  Ohio  among  other 
things  provides:  'The  attorney  general  of 
the  state  of  Ohio  shall,  in  his  official  ca- 
pacity, have  power  to  bring  proceedings  in 
any  court  of  record,  and  enforce  any  such 
devise  or  bequest,  whenever  he  deems  such 
action  necessary  for  the  protection  and 
carrying  out  of  the  purposes  named  in  said 
last  will  and  testament,  without  waiting  for 
g  the  organization  of  such  corporation.' " 
*  *That  there  is  some  foundation  for  the 
•onclusion  reached  by  the  court  of  appeals 
is  obvious  from  the  opinions  of  the  supreme 
court  of  Ohio,  cited  in  the  foregoing  quota- 
tion. It  is  unnecessary  to  hold  that  there 
was  no  error  in  the  ruling  of  the  court  of 
appeals.  It  is  enough  for  the  purposes  of 
this  case  to  hold  that  that  court  did  not 
question  the  validity  of  any  provision  of 
the  constitution  of  the  state  of  Ohio,  and 
did  not  sustain  any  act  or  incorporation 
which  it  held  to  be  in  conflict  with  such 
provision.  At  most,  there  was  simply  a 
matter  of  error,  and  not  a  repudiation  of 
the  obligations  of  the  Federal  Constitution. 
We  do  not  see  that  any  provision  of  the 


Federal  Constitution  has  been  violated,  and 
the  writ  of  error  is  dismissed. 

The  Chief  Justice  did  not  hear  the 
arguments  and  took  no  part  in  the  decision 
of  this  case. 


(214  u.  S.  1) 
J.  D.  COMPTON,  Plff.  in  Err., 

V. 

STATE  OF  ALABAMA. 
Extradition  (i  32*)  —  Necessity  of  Ih- 

DIOTMEMT    OB    AFFIDAVIT. 

1.  The  executive  of  a  state  upon  whom 
demand  is  made  for  the  arrest  and  extradi- 
tion of  a  fugitive  criminal  has  no  power  to 
issue  his  warrant  of  arrest  for  a  crime  com- 
mitted in  another  state,  so  far  as  any  au- 
thority has  been  conferred  upon  him  by  the 
Federal  statutes,  unless  he  is  furnished 
with  a  copy  of  the  indictment  or  affidavit 
required  by  the  provisions  of  U.  S.  Rev. 
Stat  §  5278,  U.  S.  Comp.  Stat.  1001,  p. 
3607,  governing  interstate  extradition. 

[Bd.  Note.— For  other  cases,  see  Bxtraditlon. 
Cent.  Dig.  S  36;    Dec.  Dig.  6  32.*] 

BxTBADmoN  (5  32*)— Affidavit— NoTABT 
Public  as  Magistrate. 

2.  An  affidavit  made  before  a  notary  pub- 
lic who,  under  Ga.  Code  1895,  vol.  2,  p. 
982;  Id.  vol.  3,  p.  93,  is  ex  officio  a  justice 
of  the  peace,  must  be  regarded  as  satisfying 
the  requirement  of  the  provisions  of  U.  S. 
Rev.  StaL  {  5278,  governing  interstate  ex- 
tradition, that  such  affidavit  be  made  before 
a  magistrate,  where  the  governor  of  Georgia 
has  based  his  requisition  upon  such  affidavit, 
and  a  warrant  of  arrest  has  been  issued 
thereon  by  the  governor  of  the  state  upon 
whom  the  demand  for  arrest  and  extradition 
was  made. 

[Ed.  Note.— For  other  cases,  see  IBxtradltion. 
Dec  Dig.  S  32.*]  . 

[No.  175.1 

Submitted   April   20,    1000.    Decided   May 
17,  1900. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Alabama  to  review  a  judgment 
which  affirmed  a  judgment  of  the  City 
Court  of  Montgomery  in  that  state,  deny- 
ing habeas  corpus  sought  on  behalf  of  a 
person  arrested  pursuant  to  an  extradi- 
tion requisition.    Affirmed. 

See  same  case  below,  152  Ala.  68,44  Sa 
685. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  M.  Chilton  for  plaintiff  in 
error. 

Messrs.  Alexander  M.  Garber  and 
Thomas  W.  Martin  for  defendant  in  errOr. 

•  Mr.  Justice  Harlan  delivered  the  opin*  • 
ion  of  the  court: 
By  an  affidavit,  proper  in  form  and  sab> 
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fltantially  sufBcient  in  its  statement  of  lacti» 
made  before  a  notary  pnblic  of  Fulton  comi- 
ty, Georgia,  Compton,  the  plaintiff  in  error, 
was  charged  with  having  committed  the  of- 
fense of  being  a  common  cheat  and  swindler. 
The  solicitor  of  the  criminal  court  of  Atlan- 
ta officially  notified  the  governor  that  the 
accused  had  been  so  charged  and  had  fled  to 
Alabama,  and  a  requisition  on  the  gover- 
nor of  Alabama  was  asked  for  the  extradi- 
tion of  Compton,  to  the  end  that  he  might 
be  brought  back  to  Georgia,  to  be  tried  ac- 
cording to  law  for  the  offense  charged. 

The  governor  of  Georgia  thereupon  made 
«  requisition  on  the  governor  of  Alabama, 
who,  having  received  the  requisition,  issued 
his  warrant  for  the  arrest  of  Compton,  if 
to  be  foimd  in  Alabama,  and  his  delivery 
into  the  custody  of  the  agent  of  Georgia. 
Having  been  arrested  under  that  warrant  by 
«  sheriff,  the  accused  sued  out  a  writ  of 
habeas  corpus  before  the  judge  of  the  city 
court  of  Montgomery,  Alabama,  and  sought 
discharge  from  custody  upon  the  ground 
that  he  was  illegally  restrained  of  his 
liberty.  The  return  by  the  sheriff  to  the 
writ  justified  the  detention  of  Compton 
under  the  requisition  of  the  governor  of 
Georgia  and  the  warrant  of  arrest  issued 
by  the  governor  of  Alabama. 

Upon  the  hearing  of  the  case  before  the 
judge  of  the  Montgomery  city  court,  the 
accused  demurred  to  the  return,  and  the 
demurrer  having  been  overruled,  he  was  or- 
dered into  the  custody  of  the  agent  of  Geor- 
gia for  extradition  pursuant  to  law.  From 
that  order  Compton  prosecuted  an  appeal 
to  the  supreme  court  of  Alabama,  and  that 
court  affirmed  the  order  of  the  Montgomery 
dty  court. 

It  is  contended  that  the  affidavit  upon 
which  the  governor  of  Georgia  based  his 
J?  requisition,  although  certified  by  him  to*be 
authentic,  was  not  in  compliance  with  the 
Revised  Statutes  of  the  United  States;  that 
the  proceedings  in  Georgia  were  not  suffi- 
cient to  authorize  the  governor  of  Alabama 
to  issue  his  warrant  of  arrest;  and  that  the 
proceedings  on  the  hearing  of  the  petition 
for  habeas  corpus  did  not  show  that  there 
had  been  an  indictment  against  Compton  or 
such  an  affidavit  before  a  magistrate  of 
Georgia,  charging  the  accused  with  crime, 
as  is  required  by  the  statutes  of  the  United 
States. 

In  OUT  judgment  the  only  material  ques- 
tion not  substantially  covered  by  the  former 
decisions  of  this  court  is  that  raised  by  the 
objection  that  the  affidavit  in  Georgia  on 
which  the  governor  of  that  state  based  his 
requisition  was  made  before  a  notary  public, 
and  not  before  a  "magistrate,"  as  required 
by  the  Revised  Statutes  of  the  United 
fitates,  enacted  in  the  execution  of  the  con- 


stitutional provisioA  relating  to  fngitivea 
from  Justice.  This  speeifie  objection  was 
raised  by  the  assignments  of  error  for  the 
supreme  court  ef  the  state,  but  that  court 
did  not  seem  to  have  regarded  it  as  of  suffi- 
cient gravity  to  be  specially  noticed  in  its 
opinion.  But,  as  the  objection  is  covered  by 
the  assignment  etf  errors  for  this  court,  and 
as  it  asserts  a  right  under  the  laws  of  the 
United  States,  we  deem  it  appropriate  to 
meet  and  dispose  of  it. 

The  proceedings  against  Compton  were 
had  under  fi  6278  of  the  Revised  Statute* 
(U.  S.  Comp.  Stat.  1901,  p.  3597),  as  fol- 
lows: 'MiVhenever  the  executive  authority 
of  any  state  or  territory  demands  any  pei^ 
son,  as  a  fugitive  from  justice,  of  the  execn* 
tive  authority  of  any  state  or  territoiy  to 
which  such  person  has  fied,  and  produces  a 
copy  of  an  indictment  found  or  an  affidavit 
made  before  a  ma^strate  of  any  state  or 
territory,  charging  the  person  demanded 
with  having  committed  treason,  felony,  or 
other  crime,  certified  as  authentic  by  the 
governor  or  chief  magistrate  of  the  state 
or  territory  from  whence  the  person  so 
charged  has  fled,  it  shall  be  the  duty  of  the 
executive  authority  of  the  state  or  terri- 
tory to  which  such  person  has  fled  to  cause 
him  to  be  arrested  and  secured,  and  to 
cause  notice  of  the  arrest  to  be  given  to  the 
executive  authority  making  such  demand,  ^ 
or  to*the  a^ent  of  such  authority  appointed  • 
to  receive  the  fugitive,  and  to  cause  the 
fugitive  to  be  delivered  to  such  agent  when 
he  shall  appear.  If  no  such  agent  appears 
within  six  months  from  the  time  of  the  ar- 
rest, the  prisoner  may  be  discharged.  All 
costs  or  expenses  incurred  in  the  apprehend- 
ing, securing,  and  transmitting  such  fugi- 
tive to  the  state  or  territory  making  such 
demand,  shall  be  paid  by  such  state  or  terri- 
tory." 

Undoubtedly,  the  statute  does  not  make  it 
the  duty  of  a  governor  to  issue  a  warrant 
for  the  arrest  of  an  alleged  fugitive  from 
justice  unless  the  executive  of  the  demand- 
ing state  produces  to  him  either  a  copy  of 
an  indictment  against  the  accused  in  the  de- 
manding state,  or  an  affidavit  before  a  mag^ 
Utrate  of  such  state,  charging  the  fugitive 
with  the  commission  of  crime  in  the  state 
making  the  demand.  It  is,  we  think,  equal- 
ly clear,  that  the  executive  of  the  state  in 
which  the  fugitive  is  at  the  time  may  de- 
cline to  honor  the  requisition  of  the  governor 
of  the  demanding  state  if  the  latter  fails  to 
furnish  a  copy  of  an  indictment  against  the 
accused,  or  of  any  affidavit  before  a  magis- 
trate. But,  has  the  executive  of  the  state 
upon  whom  the  demand  is  made  for  the  ar- 
rest and  extradition  of  the  fugitive,  the 
power  to  issue  his  warrant  of  arrest  for  a 
crime  committed  in  another  state,  unless 
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be  is  farnithed  with  a  topy  of  the  reqxdred 
indictment  or  affidavit?  We  are  of  opinion 
that  he  has  not,  so  far  as  any  authority  in 
respect  to  fugitives  from  Justice  has  been 
conferred  upon  him  by  the  ttatuie  of  the 
United  States.  The  statute,  we  think,  makes 
it  essential  to  the  right  to  arrest  the  al- 
leged fugitive  under  a  warrant  of  the  execu- 
tive of  the  state  where  the  alleged  fugi- 
tive is  found  that  such  executive  be  fur- 
nished, before  issuing  his  warrant,  with  a 
copy  of  an  indictment  or  an  affidavit  before 
a  magistrate  in  the  demanding  state,  and 
charging  the  fugitive  with  crime  committed 
by  him  in  such  state.  It  is  therefore  mate- 
rial under  this  interpretation  to  inquire 
whether  the  affidavit  made  the  basis  in  this 
ease  of  the  requisition  by  the  governor  of 
Georgia,  and  which  is  certified  to  be  authen- 
tic, was  such  an  affidavit  as  the  Revised 
^  Statutes  of  the  United  States  required  (in 
•  the* absence  of  an  indictment)  to  be  pro- 
duced to  the  governor  of  Alabama  as  the 
basis  of  any  warrant  of  arrest  that  he  might 
issue. 

The  record  shows  that  the  affidavit,  a  copy 
of  which  accompanied  the  requisition  of  the 
governor  of  Georgia,  was  made,  as  we  have 
already  said,  before  a  notary  public.  Was 
that  sufficient  under  §5278  of  the  Revised 
Statutes,  requiring  an  affidavit  to  be  made 
before  a  "magistrate,"  that  is,  before  one 
who  could  properly  be  deemed  a  magistrate 
within  the  meaning  of  the  law  of  the  state 
under  whose  authority  he  acts  as  notary 
public,  and  in  which  his  duties  are  dis- 
charged T  In  a  general  sense  a  magistrate  is 
a  public  civil  officer,  possessing  such  power— 
legislative,  executive,  or  judicial — as  the 
government  appointing  him  may  ordain.  In 
a  narrow  sense,  a  magistrate  is  regarded — 
perhaps,  commonly  regarded — ^as  an  inferior 
judicial  officer,  such  as  a  justice  of  the  peace. 
2  Bouvier's  Law  Diet.  92.  But  the  appella- 
tion of  magistrate  "is  not  confined  to  justices 
of  the  peace,  and  other  persons,  ejiudem 
generie,  who  exercise  general  judicial  pow- 
ers; but  it  includes  others  whose  duties  are 
strictly  executive."  Anderson's  Law  Diet. 
643,  644.  In  Gordon  v.  Hobart,  2  Summ. 
401,  405,  Fed.  Cas.  No.  5,609,  the  question 
was  whether  an  alderman  of  Philadelphia, 
who  was  invested  by  law  with  all  the  powers 
and  authority  of  a  justice  of  the  peace,  was 
not  to  be  deemed,  in  the  strictest  sense,  a 
magistrate,  within  the  meaning  of  a  statute 
relating  to  the  acknowledgment  of  deeds 
"before  a  justice  of  the  peace  or  magis- 
trate." Mr.  Justice  Story  said  that  the 
alderman  was  to  be  deemed  a  magistrate 
within  the  statute  referred  to;  "for,"  said 
he,  "I  know  of  no  other  definition  of  the 


term  'magistrate^  than  that  hs  is  a  person 
clothed  with  power  as  a  public  dvil  officer," 
—citing  1  Bl.  Com.  146. 

Could  a  notary  public  be  deemed  a  magis- 
trate in  Georgia?  If  so,  §5278  of  the  Re- 
vised Statutes  was  satisfied;  for  that  stat- 
ute must  be  held  to  mean  that  a  person 
may  be  regarded  as  a  magistrate,  before 
whom  the  required  affidavit  can  be  made,  if 
he  is  so  regarded  under  the  law  of  the  state 
where* the  alleged  crime  was  committed.* 
l^pon  looking  into  the  Code  of  Georgia  we 
find  that  provision  is  made  for  the  appoint- 
ment of  notaries  public  by  the  judges  of  the 
superior  courts,  on  the  recommendation  of 
the  grand  juries  of  the  several  counties. 
Their  term  of  office  is  four  years,  and  they 
are  commissioned  by  the  governor,  and  are 
"ew  officio  justices  of  the  peace,  and  shall  be 
removable  on  condition  for  malpractice  in 
office."  Georgia  Code,  vol.  2,  1 4052,  p.  982. 
They  are  designated  as  commissioned  no- 
taries public.  And  it  is  further  provided 
that  "justices,  and  notaries  public  who  are 
em  offioio  justices  of  the  peace  shall  keep 
separate  dockets  of  all  civil  and  criminal 
causes  disposed  of  by  them,"  and  "lay  their 
dockets  before  the  grand  juries  of  their  re- 
spective counties  on  the  first  day  of  each 
term  of  the  superior  court  for  inspection." 
Id.  1805,  VOL  8,  p.  83. 

In  view  of  tiiese  provisions  of  the  Code 
of  Georgia,  we  hold  that  the  notary  public 
before  whom  the  affidavit  in  that  state  was 
made  may  be  regarded  as  a  magistrate  with- 
in the  meaning  of  §5278  of  the  Revised 
Statutes  of  the  United  States.  Such,  it 
must  be  assumed,  was  the  view  of  the  gov- 
ernor of  Alabama  when  issuing  his  war- 
rant of  arrest  under  the  authority  of  that 
statute.  When  it  appears,  as  it  does  here, 
that  the  affidavit  in  question  was  regarded 
by  the  executive  authority  of  the  respective 
states  concerned  as  a  sufficient  basis,  in  law, 
for  their  acting, —  the  one  in  making  a 
requisition,  the  other  in  issuing  a  warrant 
for  the  arrest  of  the  allied  fugitive, — the 
judiciaiy  should  not  interfere,  on  habeas 
corpus,  and  discharge  the  accused  upon 
technical  grounds,  and  unless  it  be  clear 
that  what  was  done  was  in  plain  contraven- 
tion of  law. 

No  question  other  than  the  one  herein 
disposed  of  is  of  such  importance  or  diffi- 
culty as  to  require  notice  at  our  hands,  and 
we  adjudge  that,  as  the  Supreme  Court  of 
Alabama  did  not,  by  its  final  order,  deny 
any  right  secured  to  the  plaintiff  in  error 
by  the  Constitution  or  laws  of  the  United 
States,  its  judgment  must  be  affirmed. 

It  is  so  ordered. 
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(214  U.  S.  260) 

JOS&  ELIAS  SANTIAGO  and  Ana  Matildc 
Gonzales,  Plffs.  in  Err., 
▼. 
ANTOOTO  PONS  NOGUERAS,  Juan  Pons 
Colon,   and   Amador   Pons   Colon,   Doing 
Business  under  the  Name  of  Pons  &  Com- 
pany, and  the  American  Colonial  Bank. 

CSOUBTS  (§  442*)— MiLITABT  POWSB  IN  CED- 
ED  TEBBITOBT  —   ESTABUaHINO   PBOVI- 

BiONAL  Court. 

1.  The  creation  of  the  United  States  pro- 
visional court  for  Porto  Rico  between  April 
11,  1899,  when  the  ratifications  of  the  treaty 
of  peace  by  which  Porto  Rico  was  ceded  to 
the  United  States  were  exchanged,  and  May 
1,  1900,  when  the  act  of  April  12,  1900  (31 
Stat,  at  L.  77,  chap.  191 ) ,  establishing  a  civ- 
il government  in  Porto  Rico,  took  effect, 
was  within  the  scope  of  the  military  power, 
acting  by  the  authority  of  the  President  as 
Commander  in  Chief,  although  peace  then 
prevailed,  and  the  courts  established  under 
the  Spanish  sovereignty  were  open. 

[Ed.  Note.— For  other  cases,  sea  Courts,  Dec 
Dig.  S  442. •] 

COUBTS    (§    442*)— JUBISDIGTION    OF    POBTO 

Rico  Pbovisional  Coubt— Divebse  Cit- 
izenship. 

2.  A  controvert^  between  a  Porto  Rican 
and  a  Spaniard  furnishes  the  diversity  of 
eitizenship  which  the  order  establishing  the 
United  States  provisional  court  for  Porto 
Rico  made  jurisdictional. 

[Ed.  Note.— For  other  oases,  see  Courts.  Dee. 
Dig.  f  442.*] 

COUBTS   (§   442*)— Pbovisignal   Coubtb— 

Sxbvice  of  Pbocess. 

8.  Service  of  the  process  of  the  United 
States  provisional  court  for  Porto  Rico  by 
deliverine  the  summons  at  the  usual  place 
of  defendant's  abode,  into  the  hands  of  his 
wife,  is  sufficient,  such  service  being  in 
strict  accordance  with  the  procedure  es- 
tablished by  that  court. 

[Ed.  Note.— For  other  oases,  see  Courts.  Dee. 
Dig.  S  442.*] 

Judgment  (|  604*)— Oollatebal  Attack. 

4.  Whether  or  not  the  United  States  pro- 
visional court  for  Porto  Rico  lost  jurisdio- 
tion  of  a  cause  and  of  the  parties  because^ 
in  the  course  of  its  proceedings,  it  disre- 
garded certain  provisions  of  the  Code  of 
Civil  Procedure  which  were  binding  upon  it, 
is  a  question  which  cannot  be  raised  by  col- 
lateral attack  on  its  judgment. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  i  604.*] 

[No.  127.] 

Submitted  April  7,  1909.    Decided  May  24, 
1909. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  District  of  Porto 
Rico  to  review  a  judgment  in  favor  of  de- 
fendants in  an  action  to  recover  certain  par- 
cels of  land  sold  under  an  execution  issued 
upon  a  judgment  of  the  United  States  Pro- 
visional Court.    Affirmed. 

See  same  case  below,  2  Porto  Rico  Fed. 
Rep.  468. 

The  facts  are  stated  in  the  opinion. 


Mr.  Francis  H.  Dexter  for  plaintiffs  ia 
error. 

Messrs.  Charles  Hartzell  and  Manuel 
Rodriguez-Serra  for  defendants  in  error.       ^ 

*Mr.  Justice  Moody  delivered  the  opinion* 
of  the  court: 

The  plaintiffs  in  error  brought  in  the  die- 
trict  court  of  the  United  States  for  Porto 
Rico  an  action  for  the  recovery  of  certain 
parcels  of  land  held  by  the  defendants  in  er- 
ror. There  was  judgment  for  the  defendants 
in  the  court  below,  and  the  case  is  here  upon 
writ  of  error.  We  need  pay  attention  only 
to  such  facts  as  will  make  clear  the  question 
which  we  think  is  decisive  of  the  case. 

One  of  the  plaintiffs  once  owned  the  lands 
in  dispute,  but  they  were  sold  upon  an  exe- 
cution issued  upon  a  judgment  rendered 
against  him  by  the  United  States  provisional 
court.  The  defendants,  by  mesne  conveyances, 
hold  the  title  conveyed  by  the  execution  sale. 
The  plaintiffs  attack  that  title  solely  upon 
the  grounds  that  the  United  States  provision- 
al court  had  no  lawful  existence,  and  if  law- 
fully constituted  was  entirely  without  ju- 
risdiction to  render  the  judgment  which  it 
did,  and  that,  for  the  one  reason  or  the  oth- 
er, the  judgment  is  a  nullity  everywhere. 

The  ratifications  of  the  treaty  of  peace  by 
which  Porto  Rico  was  ceded  to  the  United 
States  were  exchanged  April  11,  1899.     30 
Stat,  at  L.  1764.    The  act  of  Congress  es- 
tablishing a  civil  government  in  Porto  Rico, 
passed  April  12,  1900    (31  SUt.  at  L.  77,^ 
chap.  191 ) ,  took  effect  on  May  1  of  that  year,  e 
Between  these  two  dates,*on  June  27,  1899,? 
the  United  States  provisional  court,  here  in 
question,  was  established  by  military  au- 
thority, with  the  approval  of  the  President^ 
by  general  order  No.  88,  series  of  1899.    The 
parts  of  the  order  material  here  follow: 

"1.  In  view  of  the  existing  and  steadily 
increasing  legal  business  requiring  judicial 
determination,  which  does  not  fall  within  the 
jurisdiction  of  the  local  insular  courts,  such 
as  smuggling  goods  in  evasion  of  revenue 
laws,  larceny  of  United  States  property,  con- 
troversies between  citizens  of  different  states 
and  of  foreign  states,  violation  of  the  United 
States  postal  law,  etc.,  etc.,  and  pursuant 
to  authority  from  the  President  of  the  Unit- 
ed States,  conveyed  by  indorsement  of  April 
14,  1899,  from  the  Acting  Secretary  of  War, 
and  after  full  conference  with  the  supreme 
court  and  members  of  the  bar  of  the  island, 
a  United  States  provisional  court  is  hereby 
established  for  the  department  of  Porto  Rico. 

**2,  The  judicial  power  of  the  provisional 
court  hereby  established  shall  extend  to  all 
cases  which  would  be  properly  cognizable  by 
the  circuit  or  district  courts  of  the  United 
States  under  the  Constitution,  and  to  all 
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oommon-Iaw  offenaes  within  the  restrictions 
hereinafter  specified." 

"10.  Civil  actions  when  the  amount  in  con- 
troTersy  is  fifty  dollars  ($60)  or  over,  and 
in  which  any  of  the  classes  of  persons  above 
enumerated  in  paragraph  8  are  parties,  or 
in  which  the  parties  litigant  by  stipulation 
invoke  its  jurisdiction,  shall  be  brought  in 
the  provisional  court:  Provided,  that,  in 
the  determination  of  all  suits  to  which  Porto 
Ricans  are  parties,  or  of  suits  arising  from 
contracts  which  have  been  or  shall  be  made 
under  the  provisions  of  Spanish  or  Porto 
Rican  laws,  the  court  shall,  as  far  as  prac- 
ticable, conform  to  the  precedents  and  deci- 
sions of  the  United  States  courts  in  similar 
cases  which  have  been  tried  and  determined 
in  territory  formerly  acquired  by  the  United 
States  from  Spain  or  Mexico.  In  all  other 
civil  actions  the  case  shall  lie  within  the 
jurisdiction  of  the  proper  insular  court  as 
^  now  provided  by  local  law." 
o  By  paragraph  11,  the  losing  party  is  af- 
•  forded  an  opportunity* to  apply  to  this  court 
for  a  "writ  of  certiorari  or  other  suitable 
process  to  review  such  judgment  or  de- 
eree."  At  the  time  this  order  was  issued 
peace  prevailed  in  Porto  Rico,  and  the 
courts  established  under  Spanish  sovereign- 
ty were  open. 

The  plaintiffs  contend  that  the  military 
power,  acting  by  the  authority  of  the  Presi- 
dent, as  Commander  in  Chief,  does  not  war- 
rant the  creation  of  the  United  States  pro- 
visional court. 

By  the  ratifications  of  the  treaty  of  peace, 
Porto  Rico  ceased  to  be  subject  to  the  Crown 
of  Spain,  and  became  subject  to  the  legisla- 
tive power  of  Congress.  But  the  civil  gov- 
ernment of  the  United  States  cannot  ex- 
tend immediately  and  of  its  own  force  over 
oonquered  and  ceded  territory.  Theoretical- 
ly, Congress  might  prepare  and  enact  a 
scheme  of  civil  government  to  take  effect  im- 
mediately upon  the  cession,  but,  practically, 
there  always  have  been  delays  and  always 
will  be.  Time  is  required  for  a  study  of  the 
situation,  and  for  the  maturing  and  enact- 
ing of  an  adequate  scheme  of  civil  govern- 
ment. In  the  meantime,  pending  the  action 
of  Congress,  there  is  no  civil  power  under 
our  system  of  government,  not  even  that  of 
the  President  as  civil  executive,  which  can 
take  the  place  of  the  government  which  has 
eeased  to  exist  by  the  cession.  Is  it  possible 
that,  under  such  circumstances,  there  must 
be  an  interr^numT  We  think  clearly  not. 
The  authority  to  govern  such  ceded  territory 
is  found  in  the  laws  applicable  to  conquest 
and  eession.  That  authority  is  the  military 
power,  under  the  control  of  the  President  as 
Commander  in  Chief.  In  the  case  of  Cross 
T.  Harrison,  16  How.  164,  14  L.  ed.  880,  a  sit- 
uation of  this  kind  was  referred  to  in  the 
29  &  C— 39. 


opinion  of  the  court,  where  it  said;  "It  [the 
military  authority]  was  the  government 
when  the  territory  was  ceded  as  a  conquest^ 
and  it  did  not  cease  as  a  matter  of  course, 
or  as  a  necessary  consequence  of  the  restora- 
tion of  peace.  The  President  might  have 
dissolved  it  by  withdrawing  the  army  and 
navy  officers  who  administered  it,  but  he 
did  not  do  so.  Congress  could  have  put  an 
end  to  it,  but  that  was  not  done.  The  right 
inference  from  the  inaction  of  both  is  that  it  ^ 
was  meant  to  be  continued  until  it  had  been  g 
legislatively  changed.  ^No  presumption  of  a  • 
contrary  intention  can  be  made.  Whatever 
may  have  been  the  causes  of  delay,  it  must 
be  presumed  that  the  delay  was  consistent 
with  the  true  policy  of  the  government." 
Pp.  193,  194.  And  see  Leitensdorfer  ▼. 
Webb,  20  How.  176,  15  L.  ed.  891,  and  opin- 
ion of  Mr.  Justice  Gray  in  Downes  v.  Bid- 
well,  182  U.  S.  244,  345,  45  L.  ed.  1088,  1128, 
21  Sup.  Ct.  Rep.  770. 

The  authority  of  a  military  government 
during  the  period  between  the  cession  and 
the  action  of  Congress,  like  the  authority  of 
the  same  government  before  the  cession,  is 
of  large,  though  it  may  not  be  of  unlimited, 
extent.  In  fact,  certain  limits,  not  material 
here,  were  put  upon  it  in  Dooley  v.  United 
States,  182  U.  S.  222,  45  L.  ed.  1074,  21  Sup. 
Ct  Rep.  762,  and  Lincoln  v.  United  States, 
197  U.  S.  419,  49  L.  ed.  816,  25  Sup.  Ct.  Rep. 
455,  though  it  was  said  in  the  Dooley  Case, 
page  234:  "We  have  no  doubt,  however, 
that,  from  the  necessities  of  the  case,  the 
right  to  administer  the  government  of  Porto 
Rico  continued  in  the  military  commander 
after  the  ratification  of  the  treaty,  and  un- 
til further  action  by  Congress," — citing 
Cross  V.  Harrison,  supra. 

But,  whatever  may  be  the  limits  of  the 
military  power,  it  certainly  must  include 
the  authority  to  establish  courts  of  justice, 
which  are  so  essential  a  part  of  any  govern- 
ment. So  it  seems  to  have  been  thought  in 
Leitensdorfer  v.  Webb,  supra.  \^th  this 
thought  in  mind,  the  military  power  not 
only  established  this  particular  court  in 
Porto  Rico,  but  as  well  a  system  of  courts 
which  took  the  place  of  the  courts  under 
Spanish  sovereignty,  and  were  continued  by 
the  oiiganic  act.  The  same  course  was  pur- 
sued in  the  Philippine  Islands. 

By  §  34  of  the  organic  act  (31  Stat,  at  L. 
77,  chap.  191 )  a  district  court  of  the  United 
States  for  Porto  Rico  was  created,  and  it 
was  provided  that  the  same  "shall  be  the 
successor  to  the  United  States  provisional 
court  established  by  general  orders  num- 
bered eighty-eight,  promulgated  by  Briga- 
dier General  Davis,  United  States  Volun- 
teers, and  shall  take  possession  of  all  reeords 
of  that  court,  and  take  jurisdiction  of  all 
cases    and    proceedings    pending    therein. 
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I,  tnd  said  United  States  proTitioaal  oonrt  is 
^  hereby  discontinued/' 
*  *The  reeord  shows  that,  in  conformity  with 
this  provision,  the  newly-created  district 
court  of  the  United  States  for  Porto  Rico 
issued  an  execution  upon  this  judgment  of 
the  United  States  provisional  court,  and  the 
property  was  sold  upon  that  execution. 

A  further  contention  of  the  plaintiffs  is 
that  the  United  States  provisional  court 
was  without  jurisdiction  because  the  diver- 
sity of  citizenship  made  requisite  by  the  or- 
der did  not  exist.  Assuming,  without  de- 
ciding, that  this  question  is  open  at  this 
time,  we  are  of  the  opinion  that  the  citizen- 
ship of  the  parties  to  the  action  in  the 
United  States  provisional  court  was  such  as 
lo  give  that  court  jurisdiction.  The  plain- 
tiff there  was  a  Spanish  subject  and  the  de- 
fendant a  citizen  and  a  resident  of  Porto 
Rico.  Taking  the  second  and  the  tenth  para- 
graphs into  consideration,  and  the  classes  of 
persons  enumerated  in  paragraph  8,  which 
included  "foreigners,"  there  can  be  no  doubt 
that  the  case  was  within  the  jurisdiction 
which  the  order  sought  to  confer.  In  view 
of  the  whole  order,  we  think  that  a  contro- 
versy between  a  Porto  Rican  and  a  Spaniard 
furnished  the  diversity  of  citizenship  which 
the  order  made  jurisdictional.  Undoubted- 
ly, one  of  the  main  purposes  of  the  establish- 
ment of  this  court  was  to  afford  a  court 
where  Spanish  subjects  could  obtain  justice 
against  Porto  Ricans  at  a  time  when  it 
might  be  feared  that  the  embers  of  the  old 
disputes  between  Spaniards  and  Porto  Ri- 
cans were  still  aflame. 

The  plaintiffs,  one  of  whom  was  the  de- 
fendant in  the  action  before  the  United 
States  provisional  court,  further  suggest 
that  that  defendant  was  not  served  with 
process,  and  never  appeared,  and  that  the 
judgment  rendered  against  him  by  default 
was  a  nullity.  This  point  does  not  appear 
to  be  pressed  and  there  is  nothing  in  it. 
The  service  was  in  strict  accordance  with  the 
procedure  established  by  the  court,  and  by 
delivering  a  summons  at  the  usual  place  of 
abode  of  the  defendant,  into  the  hands  of  his 
wife. 
oo  The  plaintiffs  further  contend  that,  if  the 
e«  United  States  provisional  court  had  juris- 
*  diction  of  the  case  and  the  parties,*  in  some 
way  it  had  lost  it,  because,  in  the  course  of 
its  proceedings,  it  disregarded  certain  pro- 
visions of  the  Code  of  Civil  Procedure  which 
were  binding  upon  it.  But  clearly  no  such 
question  is  open  on  a  collateral  attack,  such 
as  this  is,  and  we  need  delay  no  further  upon 
that  point. 

There  were  other  questions  in  the  case, 
which  the  view  we  have  taken  of  it  render  it 
nnnecessaiy  to  consider. 

We  are  of  the  opinion  that  the  Judgment 


of  the  United  States  proviaional  court  mm 
not  a  nullity,  and  that  the  sale  on  ezeeutioii, 
under  which  the  defendants  claim,  eownytd 
to  them  a  good  title.  Aa  the  court  below 
took  the  same  view,  its  judgment  la  af- 
firmed. 

By  agreement,  Nos.  128,  129,  130  abide 
the  result  of  this  case,  and  corresponding 
judgments  will  be  entered  in  them. 

(214  U.  8.  268) 
MIGUEL  TUPlSO  «t  al.,  Plffs.  in  Err.. 

V. 

LA  COMPAf^A  GENERAL, DE  TABAOOS 
DE  FILDPINAS. 

CouBTS  (§  387*)  —  Appeal  —  Amouwt  ih 

Dispute— Uniting  Intbsbsts  of  Sbvxb- 

▲L  Pastier 

The  judgment  in  an  action  to  recover  real 
property  in  which  plaintiff,  although  claim- 
ing under  a  single  title  all  the  land  occupied 
separately  by  the  various  defendants,  doea 
not  allege  joint  ownership  or  joint  posses- 
sion or  joint  action  of  any  kind,  the  contro- 
versy with  each  defendant  relating  to  a  sep- 
arate and  distinct  parcel,  does  not  show  an 
amount  in  dispute  sufficient  to  sustain  a  writ 
of  error  from  the  Federal  Supreme  Courts 
where  such  judgment,  while  apparently  ren- 
dered jointly,  so  far  as  the  damages  are  con- 
eemed,  against  all  the  defendants,  runs  sep- 
arately against  each  defendant  for  recovery 
of  possession  of  that  part  of  the  land  <» 
which  he  was  alleged  and  foimd  to  be  in 
possession,  and  the  whole  amount  of  the 
damages  added  to  the  value  of  the  land  in 
controversy  with  any  of  the  defendants  doea 
not  equal  the  jurisdictional  amount. 

[Ed.  Note.— For  other  cases,  see  Courts,  Deo. 
Dig.  i  887.*] 

[No.  148.] 

Argued  April  14,  15,  1909.  Decided  May  24, 
1909. 

IN  ERROR  to  the  Supreme  Ck>urt  of  tha 
Philippine  Islands  to  review  a  judgment 
which  affirmed  a  judgment  of  the  court  of 
First  Instance  of  the  Province  of  Isabela  da 
Luzon  for  the  restoration  of  possession  of 
certain  lands,  for  damages,  and  for  an  in- 
junction against  further  disturbance  of  the 
plaintiff's  rights.  Dismissed  for  want  of 
jurisdiction. 

See  same  case  below,  4  Philippine,  33. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  C.  Gittings,  William 
Steele  Grey,  and  Justin  M.  Chamberlin  for 
plaintiffs  in  error. 

Messrs.  Aldla  B.  Browne,  Alexander 
Britton,  W.  A.  Kincaid,  and  J.  H.  Blount 
for  defendant  in  error.  § 

et 
*Mr.  Justice  Moody  delivered  tha  opinion 
of  the  court: 

The  defendant  in  arror  brought  thia  mm 
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tion  for  the  recovery  of  oertain  lands,  in 
the  court  of  first  instance  of  the  Philippine 
Islands,  against  eighty-fonr  persons,  who 
are  now  the  plaintiffs  in  error.  The  prayer 
of  the  complaint  was  for  restoration  of 
possession,  for  damages,  and  an  injunction 
against  further  disturbance  of  the  plain- 
tiff's right.  The  court  of  first  instance 
rendered  judgment  for  the  plaintiff,  award- 
ing the  relief  prayed  for,  and  the  judgment 
was  affirmed  by  the  supreme  court  of  the 
Philippine  Islands.  The  case  is  now  here  up- 
on writ  of  error,  accompanied  by  a  large 
number  of  assignments  of  error.  The  de- 
fendant in  error  has  moved  to  dismiss  the 
writ  for  lack  of  jurisdiction  of  this  court 
to  entertain  it,  and  that  motion  must  first 
receive  consideration. 

The  jurisdiction  of  this  court  is  rested 
by  the  plaintiffs  in  error  solely  upon  the 
ground  that  the  value  of  the  real  estate  in 
oontroversy  exceeds  the  sum  of  $25,000. 
Sec.  10  of  act  approved  July  1,  1902,  32 
Stat,  at  L.  691,  695,  chap.  1369,  U.  S.  Comp, 
Stat.  Supp.  1907,  p.  214.  The  disposition 
of  the  motion  to  dismiss  turns  upon  the 
question  whether,  within  the  true  meaning 
of  the  statute,  land  of  the  value  of  $25,000 
was  in  controversy.  In  the  solution  of  this 
question  it  is  useful  to  examine  the  plead- 

^  ingt,  the  course  of  the  trial,  and  the  judg- 

H  ment. 

•  *The  company  alleged  itself  to  be  the 
owner  of  lands  known  as  the  Hacienda  de 
San  Luis  y  la  Ck)ncepci6n,  having  certain 
defined  boundaries  and  an  area  of  some 
4,000  hectareas.  The  complaint  further  al- 
leged "that  the  defendants  above  named,  for 
more  than  one  and  less  than  six  years  ago, 
illegally  seiased  and  continued  to  hold  oer- 
tain portions  of  the  said  property,"  having 
an  "area  of  446  hectareas,  79  areas,  and  4 
eentiareas  as  to  the  fields,  and  4  hectareas, 
approximately,  as  to  the  lots  on  which  their 
houses  and  warehouses  are  built,  distributed 
among  distinct  and  separate  parcels,  but  all 
within  the  perimeter  of  the  said  estate 
above  described;  and  for  a  better  under- 
standing thereof  the  following  statement  is 
given  of  the  parcels  held  by  each  one  of  the 
defendants."  There  then  follows  eighty- 
four  separate  descriptions  of  the  separate 
holdings  of  each  of  the  defendants.  The  case 
of  Miguel  Tupifio  is  agreed  upon  by  the  par- 
ties as  typical  of  the  others,  and  the  allega- 
tion with  respect  to  him  is:  "Miguel  Tupifio 
has  a  lot  of  6  areas  with  a  dwelling  and.  two 
warehouses  thereon,  and  2  fields,  containing 
4  hectareas  and  50  areas  and  2  hectareas  and 
26  areas,  respectively."  Xhen  follows  an  al- 
legation that  "the  plaintiff  has  been  dam- 
aged in  the  sum  of  9,000  Mexican  pesos  by 
reason  of  the  unlawful  detention  above  de- 


scribed," and  the  eomplaint  doses  with  ths 
prayer  before  stated. 

Each  of  the  defendants  filed  separate  an- 
swers. The  answer  of  Tupifio  may  be  taken 
as  a  type.  In  it  he  denies  the  title  of  the 
plaintiff  and  that  it  suffered  the  damages  al- 
leged; denies,  specifically,  that  the  plahitiff 
had  a  record  title  to  the  portion  of  the  land 
described  as  possessed  by  him;  denies  that 
that  portion  of  the  land  was  situated  within 
the  boundaries  of  the  Hacienda  de  San  Luis 
y  la  Ck)ncepci6n;  denies  that  the  plaintiff 
is  the  owner  of  the  portion  of  the  land  de- 
scribed as  possessed  by  the  defendant,  or  any 
part  thereof,  or  that  the  plaintiff  has  ever 
been  entitled  to  the  possession  thereof;  ds-  h 
nies  that  the  plaintiff  has  any  interest  in  thsei 
portion  of  the  land* described  as  possessed* 
by  the  defendant,  or  ever  has  had  any;  de- 
nies that  the  defendant  has  unlawfully  with- 
held from  the  plaintiff  the  portion  of  land 
described  as  possessed  by  the  defendant. 

In  the  opinion  of  the  judge  of  the  court 
of  first  instance  he  describes  the  defense  in 
part  as  being  "that  each  and  every  one  of 
them  (the  defendants)  is  the  owner  of  the 
parcel  of  land  occupied  by  him,  because  it 
has  been  cultivated  and  possessed  by  some 
of  them  for  more  than  ten  years  and  by  all 
of  them  for  more  than  one  year." 

After  the  supreme  court  of  the  Philippine 
Islands  had  rendered  its  judgment,  the  de- 
fendants made  a  motion  for  a  rehearing,  in 
which  they  complained  that  the  court  had 
overlooked  an  assignment  of  error  in  assess- 
ing damages  jointly  against  all  the  defend- 
ants, and  said,  in  this  oonnection,  "inss- 
much  as  each  of  said  defendants  is  alleged 
by  plaintiff,  and  found  by  the  trial  court,  to 
be  occupying  a  distinct  and  separate  pared 
of  land,  with  no  privity  or  community  of  in* 
terest  with  his  oodefendants,  and  each  of 
said  defendants  has  filed  a  separate  answer 
for  such  distinct  parcel,  and  maintained  a 
separate  defense." 

It  is  very  dear,  although  the  plaintiff 
claimed  under  a  single  title  all  the  land  oe- 
cupied  separately  by  the  various  defendants, 
that  the  action  itself  was  not  against  the  de- 
fendants as  joint  disseisors,  but  was  an  ae- 
tion  against  eadi  of  them  separately  as  the 
holder  of  a  distinct  parcel  or  parcds  of  land. 
There  was  no  allegation,  in  either  the  com- 
plaint or  the  answer,  of  joint  ownership  or 
joint  possession  or  joint  action  of  any  kind. 
The  proceeding,  in  effect,  consisted  of  eighty- 
four  separate  and  distinct  actions  against 
the  eighty -four  defendants.  The  complaint 
alleged  that  eadi  defendant  was  in  posses- 
sion of  a  separate  and  distinct  parcel  of 
land,  described  separately,  however  inade- 
quately. The  answer  of  eadi  defendant,  while 
denying  in  ioto  the  title  of  the  plaintiff,  in 
other  respects  rdated  soldy  to  the  tract  of 
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n  iMid  alleged  to  be  unlawfully  held  by  that 
gpartienlar  defendant.    Undoubtedly,  where 

•  a  eomplain1*allegea  a  Joint  entry  and  ouster, 
and  the  answer  takes  issue,  without  setting 
vp  separate  elaims  to  distinct  parcels  by  the 
sereral  defendants,  and  the  judgment  for  the 
reooTsry  of  possession  is  against  all  the  de- 
fendants jointly,  then  the  measure  of  appel- 
late jurisdiction  is  the  value  of  the  whole 
land.  Friend  ▼.  Wise,  111  U.  8.  707,  28  L. 
ed.  602,  4  Sup.  Ct.  Hep.  605.  But  where  the 
pleadings  show  that  there  was  no  allegation 
of  joint  ownership  or  joint  possession,  and 
that  the  oontroversy  with  each  defendant 
related  to  a  separate  and  distinct  lot  of 
land,  and  the  judgment  is  rendered  sepa- 
rately against  the  defendants,  then  the 
measure  of  jurisdiction  on  appeal  or  writ  of 
error  is  not  the  value  of  the  whole  land,  but 
the  value  of  each  part  separately.  Tupper 
▼.  Wise,  110  U.  &  808,  28  L.  ed  180,  4  Sup. 
Ct.  Rep.  26,  where  it  was  said:  "The  rule  is 
well  settled  that  distinct  judgments  in  favor 
of  or  against  distinct  parties,  though  in  the 
same  record,  cannot  be  joined  to  give  this 
court  jurisdiction.** 

We  think  that  the  case  at  bar  falls  within 
the  rule  of  Tupper  v.  Wise.  It  appears  in 
point  of  fact  that  the  value  of  the  whole 
land  which  the  plaintifiF  sought  to  recover  in 
separate  parcels  from  the  eighty-four  de- 
fendants exceeds  926,000.  But  it  also  ap- 
pears that  the  value  of  the  land  in  contro- 
versy with  any  one  of  the  defendants  is  far 
less  than  $25,000. 

Stopping  at  this  point,  it  would  follow 
that  the  writ  of  error  should  be  dismissed. 
But  the  form  of  the  judgment  in  this  case 
is  peculiar  and  must  receive  consideration 
before  the  motion  to  dismiss  is  finally  dis- 
posed of.  The  judgment  of  the  supreme 
court  of  the  Philippine  Islands  simply  af- 
firmed the  judgment  of  the  court  of  first  in- 
stance. In  that  court,  as  there  was  no  for- 
mal judgment,  the  terms  of  it  must  be  gath- 
ered from  the  opinion  of  the  judge.  The 
opinion  concludes  as  follows: 

"I  decide:  First,  that  the  Campafiia  Gen- 
eral de  Tabacos  de  Filipinas  shall  be  re- 
stored by  the  sheriff  or  by  any  of  his  depu- 
ties to  the  possession  of  the  Hacienda  San 
Luis  y  la  Concepci6n  by  giving  possession 
CO  thereof  to  D.  Miguel  Madas  y  Toro,  or  any 
{J  ether  person  lawfully  representing  the  said 

*  company.  .  .  .  Third,  that  both  the 
present  defendants  as  well  as  those  declared 
in  default,  be  required  to  immediately  va- 
cate the  said  hacienda  or  be  evicted  there- 
from, together  with  their  houses  and  ware- 
houses. Fourth,  that  the  preliminary  in- 
junction issued  on  the  15th  of  November 
last,  and  modified  on  the  third  inst,  be  re- 


garded as  perpetual  from  this  date,  and  the 
injunction  bond  of  $10,000  given  is  to  be 
canceled  after  the  proper  1^^  formalities. 
The  tobacco  in  the  hands  of  the  receiver  will 
be  delivered  to  the  Compafiia  General,  and 
the  bond  given  by  the  receiver  canceled,  aft- 
er rendition  by  him  of  the  acoounts  of  his 
receivership.  Fifth,  and  last,  that  the  de- 
fendants present,  and  those  in  default,  pay 
the  costs  and  ds^nages  in  the  sum  of  0,000 
Mexican  pesos;  and  finally,  that  the  said 
defendants  are  enjoined  absolutely  from  per- 
forming any  act  hereafter  tending  in  the 
slightest  degree  to  disturb  the  possession 
by  the  Compafiia  General  of  the  lands  com- 
prised within  the  hacienda  of  San  Luis  y 
la  Concepci6n.    So  ordered.'' 

If  this  language  is  to  be  taken  as  express- 
ing the  judgment  of  the  court,  it  certainly 
has  some  tendency  to  show  that  the  judg- 
ment for  the  restoration  of  the  lands  was  a 
joint  one  against  all  the  defendants.  But 
we  are  not  inclined  to  scrutinise  too  strictly 
the  language  of  a  learned  judge,  trained  in 
another  system  of  jurisprudence  than  our 
own;  and  in  view  of  the  separate  issues 
dearly  made  by  the  pleadings,  and  the 
prayer  of  the  complaint  that  the  plaintiff 
be  restored  'to  the  possession  of  the  various 
parcels  of  the  said  estate  above  indicatedt 
after  the  eviction  or  expulsion  therefrom 
of  all  the  defendants,  including  the  houses 
and  warehouses  which  they  have  erected 
thereon,"  we  construe  this  judgment  to  run 
separately  against  each  defendant  for  that 
part  of  the  land  of  which  he  was  alleged 
and  found  to  be  in  possession.  It  was  so 
treated  by  the  judge  of  the  supreme  court 
of  the  Philippine  Islands,  in  refusing  to  al- 
low a  writ  of  error.  The  judgment  for  dam- 
ages appears  to  be,  so  far  as  we  can  see,  a^ 
joint  judgment  against  all  the  defendants.  |r 
But  even  the  whole  amount*of  the  damages,  • 
0,000  Mexican  pesos,  added  to  the  value  of 
the  land  in  controversy  with  any  of  the  de- 
fendants, does  not  make  a  sum  exceeding 
$25,000.  We  think,  therefore,  that  the  writ 
of  error  must  be  dismissed. 

It  may  not  be  improper  to  say  that  if  we 
had  jurisdiction  on  this  writ  of  error  wo 
should  find  grave  difficulty  in  sustaining  the 
joint  judgment  for  damages  against  all  the 
defendants,  if,  indeed,  we  have  properly  con- 
strued it  to  be  joint.  But  we  have  no  such 
jurisdiciion,  and  therefore  refrain  from  de- 
dding  that  point.  Doubtless,  if  there  is  any- 
thing in  it,  some  way  may  be  found,  by  ap- 
plication to  the  supreme  court  of  the  Philip- 
pine Islands,  to  correct  the  error,  if  anj; 
exists. 

Writ  of  error  dismissed. 
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WBSTKRN    UNION    TELEGRAPH    COM- 
PANY, Plflf.  in  Err., 

▼. 
SAMUEL  CHILES. 

United  States  (|  8*)— Power  over  Navy 
Yard— ExoLUSivBNEsa  of  Federal  Ju- 

RISDIOTIOn. 

The  exclusive  legislative  power  which  Con- 
gress possesses  over  the  Norfolk  Navy  Yard 
excludfes  the  giving  of  any  operation  or  ef- 
fect, within  the  limits  of  such  navy  yard,  to 
the  provisions  of  Va.  Code  1904,  pp.  696,  697, 
imposing  a  penalty  upon  telegraph  compa- 
nies for  failure  to  deliver  a  message  to  the 
addressee. 

[Ed.  Note.— For  other  eases,  see  United  StatM, 
Cent  Dig.  i  t:  Dec.  Dig.  t  t.^ 
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1909. 


Decided  May  24, 


IN  ERROR  to  the  Supreme  Court  of  Ap- 
peals of  the  State  of  Virginia  to  review 
a  judgment  which  affirmed  a  judgment  of 
the  Court  of  Hustings  of  the  city  of  Ports- 
mouth, in  that  state,  imposing  a  penalty 
upon  a  telegraph  company  for  failure  to  de- 
liver a  telegram  addressed  to  a  person  on 
board  a  government  vessel  lying  at  the  Nor- 
folk Navy  Yard.    Reversed. 

See  same  case  below,  107  Va.  60,  67  S.  E. 
687. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Francis  Raymond  Stark,  Rush 
Taggart,  Robert  M.  Hughes,  and  George  H. 
Fearons  for  plaintiff  in  error. 

Mr  W.  D.  Stoakley  (by  special  leave) 
tt  for  defendant  in  error. 

H 

•  *  Mr.  Justice  Moody  delivered  the  opinion 
ef  the  court: 

The  defendant  in  error,  a  gunner  in  the 
Navy,  was  stationed  on  board  the  U.  S.  S. 
Abarenda,  which  was  lying  at  the  Norfolk 
Navy  Yard.  A  telegram  addressed  to  him 
aboard  the  ship  was  received  for  transmis- 
sion at  Richmond,  Virginia,  thence  trans- 
mitted, so  far  as  appears,  with  due  dispatch, 
to  Portsmouth,  Virginia,  which  adjoins  the 
Norfolk  Navy  Yard,  and  is  the  place  to 
which  telegrams  directed  to  the  navy  yard 
are  commonly  sent.  The  message  was  never 
received  by  the  defendant  in  error.  He 
brought  this  action  in  the  court  of  hustings 
of  the  city  of  Portsmouth  against  the  pUiin- 
tiff  in  error,  the  telegraph  company,  to  re- 
eover  a  penalty  imposed  by  the  laws  of  Vir- 
ginia. The  Virginia  Code  1904,  pp.  696,  697, 
after  providing  for  a  penalty  for  failure 
duly  to  transmit  a  message,  contains  the 
following  provision: 

"(6) 

"It  shall  be  the  duty  of  every  telegraph 
company,  upon  the  arrival  of  a  dispatch  or 


message  at  the  point  to  which  it  is  to  be 
transmitted,  to  cause  the  same  to  be  for- 
warded by  a  messenger  to  the  person  to 
whom  the  same  is  addressed,  or  his  agent, 
and,  upon  the  payment  of  any  charges  due 
on  this  dispatch  or  message,  to  deliver  it; 
provided,  such  person  or  agent  reside  within 
the  city  or  incorporated  town  in  which  such 
station  is,  or  that  at  such  point  the  regula- « 
tions  of  the  company  require  such  delivery.^ 
''^t  shall  also  be  the  duty  of  such  com-* 
pany  to  forward  a  dispatch  or  message 
promptly,  as  directed,  where  the  same  is  to 
be  forwarded.  For  every  failure  to  deliver 
or  forward  a  dispatch  or  message  as  prompt- 
ly as  practicable  the  company  shall  forfeit 
$100  to  the  person  sending  the  dispatch  or 
message,  or  the  person  to  whom  it  was  ad- 
dressed." 

The  plaintiff's  declaration  contained  two 
counts:  the  first,  for  failure  to  transmit  the 
telegram  in  conformity  with  the  law  of  Vir- 
ginia; and  the  second,  for  failure  to  deliver 
it  in  accordance  with  the  part  of  the  law 
just  quoted.  Aa  there  was  no  proof  in  sup- 
port of  the  first  count,  and  it  was  apparent- 
ly not  submitted  to  the  jury  at  the  trial,  it 
may  pass  out  of  view. 

The  second  count,  after  alleging  the  re- 
ceipt of  the  message  at  the  point  of  origin, 
and  its  transmission,  and  receipt  at  the  of- 
fice at  Portsmouth,  avers  that  it  was  the 
duty  of  the  telegraph  company  to  deliver 
it  to  the  plaintiff  on  the  U.  S.  S.  Abarenda 
at  the  navy  yard  as  promptly  as  practica- 
ble, and  that  the  defendant  failed  to  per- 
form its  duty  in  that  regard,  wherefore  it 
became  indebted  to  the  plaintiff  for  the 
amount  of  the  statutory  penalty.  There 
was  a  demurrer  to  the  declaration,  and  one 
of  the  reasons  alleged  was  "that  the  place 
at  which  the  message  was  to  be  delivered 
was  on  board  a  government  vessel,  at  a 
yard  which  is  under  the  jurisdiction  and  con- 
trol of  the  United  States,  and  neither  the 
state  nor  this  honorable  court  has  jurisdic- 
tion to  impose  any  penalty  for  failure  to 
deliver  a  message  at  such  place."  The  de- 
murrer was  overruled,  and  the  case  was  tried 
before  a  jury.  There  was  testimony  in  be- 
half of  the  defendant  that,  seasonably  aft- 
er the  message  was  received  at  Portsmouth, 
it  was  intrusted  to  a  messenger  boy  for  de- 
livery to  the  plaintiff  on  board  the  ship; 
that  it  was  taken  to  the  gangway  of  the  ship, 
and  there,  in  accordance  with  the  practice  in 
such  cases,  delivered  to  the  man  on  duty  at 
that  place,  who  receipted  for  it.  With  the 
weight  of  this  testimony  we  have  no  ooncera. 
It  also  appeared  that  the  message  never 
reached  the  plaintiff.  The  defendant  re-  n 
quested  the  presiding  judge  to  instruct  the  ^t 
jury,  in*substance,  that  if  the  default  in  do-  * 
livery  occurred  within  the  limits  of  the  ter- 
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ritorj  of  the  Norfolk  Navy  Yard,  plaintiff 
oould  not  recover  by  yirtue  of  the  Virginia 
law,  which  had  no  authority  within  those 
limits.  The  court  declined,  under  exception, 
to  give  this  instruction,  and  the  jury  re- 
turned a  verdict  for  the  plaintiff  for  the 
amount  of  the  penalty.  There  was  judg- 
ment for  the  plaintiff,  which,  upon  writ  of 
error  duly  raising  the  questions  which  have 
been  stated,  was  affirmed  by  the  supreme 
court  of  appeals  of  the  state.  Thereupon 
a  writ  of  error  from  this  court  was  allowed. 
Part  of  the  land  composing  the  Norfolk 
Navy  Yard,  formerly  known  as  the  Qosport 
Navy  Yard,  was  once  owned  by  the  state  of 
Virginia.  Title  to  the  remainder  of  it  was 
acquired  by  the  United  States  by  purchase 
from  the  owners.  Title  to  the  land  owned 
by  the  state  was  acquired  by  the  United 
States  under  the  provisions  of  an  act  of  aa- 
flembly  passed  January  25,  1800,  which  au- 
thorized the  governor  of  the  commonwealth 
to  convey  by  deed  the  title  to  the  state  land 
and  "all  the  jurisdiction  which  this  common- 
wealth possesses  over  the  public  lands  com- 
monly called  and  known  by  the  name  of 
Ciosport,"  reserving  only  the  right  of  the  of- 
ficers of  the  state  to  execute  process  within 
the  Jurisdiction  authorized  to  be  ceded.  The 
files  of  the  Department  of  the  Navy  contain 
a  deed  of  Governor  James  Monroe,  dated 
June  15,  1801,  executing  in  precise  conform- 
ity with  the  act  the  authority  which  it  con- 
ferred. The  United  States  had  purchased 
from  the  owners  other  land,  for  the  purpose 
of  extending  the  navy  yard.  That  purchase 
was  recognized  by  the  state  of  Virginia  by 
an  act  of  assembly  passed  February  27, 
1683,  and  the  governor  of  the  commonwealth 
was  authorized  to  cede  the  same  jurisdiction, 
with  the  same  reservation.  The  files  of  the 
Department  of  the  Navy  contain  also  a  deed 
by  Governor  Littleton  W.  Tazewell,  dated 
April  1,  1835,  fully  executing  the  provisions 
of  the  last-named  act. 
The  case  does  not  call  for  the  considera- 
Qotion  of  the  effect  of  a  contract  made  within 
eithe  state  of  Virginia  for  the  seasonable 
*  transmission  and  delivery  of  a  telegram. 
The  record  presents  the  single  question 
whether  a  law  of  the  state  of  Virginia  im- 
posing a  penalty  has  any  effect  or  operation 
within  the  limits  of  the  navy  yard.  This 
question,  if  not  fully  raised  by  the  demurrer, 
was  distinctly  raised  by  the  request  for  in- 
structions, which  was  refused.  On  one 
aspect  of  the  evidence  it  might  have  been 
found  that  the  only  default  of  the  defendant 
was  entirely  within  the  limits  of  the  navy 
yard,  and  the  defendant  was  entitled  to  an 
appropriate  instruction  on  the  issue  thus 
raised.  By  the  refusal  to  give  the  instruc- 
tion requested,  the  jury  in  effect  was  per- 
mitted to  find  for  the  plaintiff,  even  if  the 
default  was  entirely  within  the  navy  yard. 


We  think  this  waa  dearly  erroneoua.  By 
the  terms  of  the  Constitution,  Congress  is 
given  the  power  'to  exercise  exclusive  legis- 
lation in  all  cases  whatsoever  .  .  .  over 
all  places  purchased  by  the  consent  of  the 
legislature  of  the  state  in  which  the  same 
shall  be,  for  the  erection  of  forts,  magazines, 
arsenals,  dockyards,  and  other  needful  build- 
ings."   Art.  1,  §  8,  II  17,  of  the  Constitution. 

It  is  apparent  from  the  history  of  the  es- 
tablishment of  the  Norfolk  Navy  Yard,  al- 
ready given,  that  it  is  one  of  the  places  where 
the  Congress  possesses  exclusive  legisla- 
tive power.  It  follows  that  the  laws  of  the 
state  of  Virginia,  with  the  exception  re- 
ferred to  in  the  acts  of  assembly,  cannot  be 
allowed  any  operation  or  effect  within  the 
limits  of  the  yard.  The  exclusive  power  of 
legislation  necessarily  includes  the  exclusive 
jurisdiction.  The  subject  is  so  fully  dis- 
cussed by  Mr.  Justice  Field,  delivering  the 
opinion  of  the  court  in  Ft.  Leavenworth  B. 
Co.  V.  Lowe,  114  U.  S.  525,  29  L.  ed.  264,  6 
Sup.  Ct.  Rep.  995,  that  we  need  do  no  more 
than  refer  to  that  case  and  the  cases  dted 
in  the  opinion.  It  is  of  the  highest  publio 
importance  that  the  jurisdiction  of  the  stata 
should  be  resisted  at  the  borders  of  thosa 
places  where  the  power  of  exclusive  legisla* 
tion  is  vested  in  the  Congress  by  the  Con- 
stitution. Congress  already,  with  the  design 
that  the  places  under  the  exclusive  jurisdic^ 
tion  of  the  United  States  shall  not  be  freed  ^ 
from  the  restraints  of  the  law,  has  enacted  l! 
for^them  (Revised  Statutes,  title  70,  chapter* 
3,  U.  S.  Comp.  Stat.  1901,  p.  3625)  an  exten- 
sive criminal  code,  ending  with  the  provi- 
sion (§  5391  [U.  S.  Comp.  Stat  1901,  p. 
3651])  that  where  an  offenae  is  not  specially 
provided  for  by  any  law  of  the  United 
States,  it  shall  be  prosecuted  in  the  courts  of 
the  United  States,  and  receive  the  sama 
punishment  prescribed  by  the  laws  of  the 
state  in  which  the  place  is  situated  for  like 
offenses  committed  within  its  jurisdiction. 
We  do  not  mean  to  suggest  that  the  statute 
before  us  creates  a  crime  in  the  technical 
sense.  If  it  is  desirable  that  penalties  should 
be  inflicted  for  a  default  in  the  delivery  of 
a  telegram  occurring  within  the  jurisdiction 
of  the  United  States,  Congress  only  has  the 
power  to  establish  thenu 

Judgment  reversed. 

(214  U.  S.  279) 
THAD  A.  BRYANT,  Trustee  in  the  Matter 
of  E.  M.  Newton  &  Company,  Bankrupts^ 
Appt., 

V. 

SWOFFORD    BROS.    DRY    GOODS   COM- 
PANY. 

CoTntTS  (I  859*)— Fedebal  Coubt9— Fol- 
LOWiNO    Local    Law    —   Conditionax. 
Sale. 
1.  Whether  a  contract  under  which  goods 
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were  ddivered  to  the  bankrupts  was  one  of 
aonditional  sale,  and  yalid  without  record, 
are  questions  on  which  a  court  of  bankrupt- 
ed follows  the  local  law. 

tBd.  Note.— Per  other  cases,  tee  Courts,  Dec 
Dig.  I  S59.*] 
8aLE8   (fi   454*)    —    GONDITIONAI.   Salb  — 

Right  to  Re^vli/— Rxcobdino. 

2.  A  contract  which  gives  the  purchaser 
the  right  to  resell  in  the  ordinary  course  of 
business,  but  provides  that  title  shall  re- 
main in  the  seller  until  such  resale,  and 
that  the  proceeds  derived  therefrom,  in  what- 
ever form  existing,  shall  be  the  property  of 
the  seller,  is,  in  Arkansas,  a  conditional  sale, 
and  valid  without  record. 

[Ed.  Note.— Fbr  otber  oases,  see  Sales,  Dee. 
DlK.  i  454.*] 

Bawkbitptct  (f  140*)— Title  op  Trustee. 

3.  A  trustee  in  bankruptcy  has  no  higher 
rights  than  the  bankrupts  themselves  in 
property  delivered  to  the  bankrupts  under 
a  contract  of  conditional  sale. 

[Ed.  Notew— For  etlier  cases,  see  Bankruptcy, 
Cent.  Dig.  S  IM;   Dec.  Dig.  6  140.*] 
Bawkbuptot    (8    114*)— Stipulation— Bt 

Receives  iw  Bawkbuptct  —  Binding 

Effect  on  Tbustbe. 

4.  A  trustee  in  bankruptcy  is  bound  by 
the  stipulation  of  the  receiver  in  bankruptcy, 
approved  by  the  referee,  on  the  faith  of 
wmch  the  bankrupt's  conditional  vendor  sur- 
rendered possession,  that  all  the  property 
in  dispute  should  be  deemed  to  have  been 
that  delivered  under  the  conditional  con- 
tracty  or  to  be  the  proceeds  of  the  resale  of 
property  so  delivered. 

[Ed.  Notec-For  other  cases,  see  Bankruptev. 
Dec  Dig.  t  U4.*] 

[No.  172.] 

Argued  April  22,  23,  1909.    Decided  May  24, 
1909. 


APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Cir* 
cuit  to  review  a  judgment  which  reversed  a 
judgment  of  the  District  Court  for  the  West- 
em  District  of  Arkansas,  denying  the  right 
of  a  conditional  vendor,  presented  by  a  pe- 
tition in  intervention,  to  certain  moneys  and 
property  in  the  hands  of  a  trustee  in  bank- 
ruptcy.   Affirmed. 

See  same  case  below,  83  C.  C.  A.  23,  153 
Fed.  841. 

e 

jc    Statement  by  Mr.  Justice  Moody: 

•   *The  record  in  this  appeal,  transmitted  to 

this  court  from  the  circuit  court  of  appeals, 

contains  the  following  findings  of  fact  and 

•onolusions  of  law: 

1.  On  July  20,  1904,  Ernest  M.  Newton 
and  John  F.  Newton,  partners  as  E.  M. 
Newton  &  Company,  merchants  at  whole- 
sale and  retail  in  Arkansas,  and  Swofford 
Bros.  Dry  Goods  Company,  a  corporation,  of 
Kansas  City,  Missouri,  engaged  in  the  whole- 


sale dry  goods  business,  entered  into  a  wrlt^ 
ten  contract  as  follows: 

E^now  all  men  by  these  presents:  That  Mr. 

E.  M.  Newton  ft  Company  of  New  Lewis- 
ville,  Lafayette  county,  Arkansas,  a  copart- 
nership composed  of  E.  M.  Newton  and  J. 

F.  Newton,  party  of  the  first  part,  has  this 
day  purchased  from  Swofford  Bros.  Dry 
Goods  Company  and  said  Swofford  Bros. 
Dry  Goods  Company,  party  of  the  second 
part,  has  sold  to  said  B.  M.  Newton  ft  Com- 
pany, certain  goods  upon  the  following  ex- 
pressed conditions: 

1.  Said  goods  shall  be  selected  by  said 
first  party  from  sample  or  from  stock  of 
said  second  party  at  Kansas  City,  Missouri, 
and  same  shall  be  shipped  to  said  first  party 
upon  their  request  to  New  Lewisville,  Ar- 
kansas, from  which  place  they  shall  not  be 
removed  without  the  written  consent  of 
said  second  party,  save  and  except  that  said 
first  party  shall  have  the  right  to  sell  said 
goods  in  the  ordinary  course  of  business, 
but  not  otherwise. 

2.  Said  second  party  shall  prepare  at  time 
of  shipment  full  and  complete  invoices  of 
the  goods  so  sold  and  selected,  and  shall  de- 
liver copies  of  said  invoices  by  mail  or  other-  ^ 
wise  to  said  first  party.    Such  invoices  shall « 
consist  of  itemized  list  of  the*articles  so* 
sold  and  shipped,  with  the  price  and  value 
of   each   article,   and   shall   show   also  the 
credit  terms  upon  which  the  same  are  sold, 
and  the  rate  of  discount,  if  any,  which  is  to 
be  allowed  upon  payment  of  the  purchase 
price  in  cash  upon  delivery  or  at  an  earlier 
date  than  that  specified  in  said  credit  terms. 

3.  The  title  to  and  right  to  immediate 
possession  of  all  the  goods  so  sold  and 
shipped  by  said  Swofford  Bros.  Dry  Goods 
Company  and  of  the  proceeds  derived  from 
the  sale  of  the  same  by  the  first  party, 
whether  in  cash  or  note  or  book  account, 
shall  be  vested  and  remain  in  said  Swofford 
Bros.  Dry  Goods  Company  until  the  full  pur- 
chase price  and  the  agreed  value  of  the  same 
shall  be  paid  by  said  E.  M.  Newton  ft  Com- 
pany to  said  Swofford  Bros.  Dry  Goods  Com- 
pany in  cash;  and  any  and  all  notes,  checks, 
and  accepted  drafts  shall  not  be  considered 
as  payment,  but  merely  as  evidence  of  in- 
debtedness. And  upon  taking  possession  of 
any  notes  and  book  accounts  derived  by 
said  first  party  from  the  sale  of  said  goods  or 
any  part  thereof,  said  Swofford  Bros.  Dry 
Goods  Company  shall  have  the  right  to  col- 
lect the  same,  either  in  its  name  or  in  the 
name  of  E.  M.  Newton  ft  Company,  by  suit 
or  otherwise,  and  in  case  of  disputed  notes 
and  accounts  against  persons  of  doubtful 
solvency,  said  second  party  may  compromise 
and  settle  the  same,  or  may  extend  the  time 
of  payment  thereof  in  such  manner  and  upon 
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such  terms  as  may  to  it  seem  advantageous, 
and  any  new  notes  taken  thereafter,  whether 
in  the  name  of  Mr.  E.  M.  Newton  &  Com- 
pany, or  in  the  name  of  said  Swofford  Bros. 
Dry  Goods  Company,  shall  be  held  and  con- 
sidered in  all  respects  the  same  as  the  origi- 
nal evidence  of  indebtedness. 

4.  This  contract  and  the  terms  thereof 
shall  apply  to  all  future  orders  given  by  the 
E.  M.  Newton  &  Company,  and  to  all  future 
sales  and  shipments  made  to  them  by  said 
Swofford  Bros.  Dry  Goods  Company;  so 
long  as  any  part  or  portion  of  the  purchase 
price  of  the  goods  sold  and  delivered  here- 
under shall  remain  unpaid,  said  Swofford 
Bros.  Dry  Goods  Company  shall  have  the 
^  right  to  terminate  this  contract  at  any  time, 
X  and  said  E.  M.  Newton  &  Company  may  ter- 
?  minate  the  same  at  any  time  by  paying*in 
full  in  cash  whatever  balance  of  the  pur- 
chase price  of  the  goods  purchased  and 
shipped  shall  then  remain  unpaid.  Delivery 
of  the  goods,  properly  packed  and  marked, 
to  a  common  carrier  at  Kansas  City,  Mis- 
souri, consigned  to  the  first  party,  as  above 
specified,  shall  be  deemed  and  considered  a 
full  and  complete  delivery  thereof  by  said 
second  party,  and  all  freight  and  transporta- 
tion charges  shall  be  paid  by  said  con- 
signees. The  acceptance  of  goods  subse- 
quently sold  and  shipped  by  the  first  party, 
and  the  placing  of  the  same  in  their  stores 
and  warehouses  at  New  Lewisville,  Arkan- 
sas, or  elsewhere,  shall  be  held  and  con- 
sidered sufficient  to  bring  such  goods  within 
and  under  the  terms  hereof,  shall  be  men- 
tioned or  referred  to  in  the  order  so  given  or 
in  the  invoices  given  and  delivered  with  each 
invoice. 

Said  first  party  shall  keep  all  goods  pur- 
chased hereunder  properly  insured  at  their 
expense  for  the  benefit  of  second  party;  but 
the  loss  or  destruction  of  such  goods  by  fire 
OT  otherwise  shall  not  cancel  the  indebted- 
ness thereof,  but  said  first  party  shall  still 
remain  liable  to  second  party  for  any  part 
of  the  purchase  price  remaining  unpaid. 

In  witness  whereof  the  parties  above 
named  have  hereunto  placed  their  hands  and 
seals  in  duplicate  this  20th  day  of  July, 
1005. 

E.  M.  Newton  &  Co., 
Swofford  Bros.  Dry  Goods  Co., 
Signed  by  Wm.  Moore,  Sec. 

2.  The  contract  was  not  filed  or  recorded. 

8.  Pursuant  to  the  contract,  and  prior  to 
June  30,  1005,  the  dry  goods  company  de- 
livered to  the  Newtons  goods  of  the  value 
of  $15,360.57.  The  latter  paid  on  account 
thereof  the  sum  of  $2,050.01.  On  June  30, 
1005,  the  unpaid  balance  was  $13,310.56. 

4.  The  goods  delivered  under  the  contract 
were  placed  by  the  Newtons  in  their  stock 


with  other  goods  obtained  from  other  par- 
ties, but  they  were  of  such  character  ande» 
contained  such  marks  as  rendered  them  cap-  Jt 
able  of  being  identified  and*separated.     It  * 
was  contemplated  by  the  parties  that  the 
Newtons  might  sell  the  goods  so  delivered  in 
the  usual  course   of  their  business.     The 
Newtons  did  not  keep  separate  accounts  of 
their  resales  of  the  goods,  nor  did  the  dry 
goods  company  require  them  to  make  re- 
ports thereof. 

5.  On  June  30,  1005,  when  the  Newtons 
were  insolvent  and  the  dry  goods  company 
knew  it,  they  surrendered  to  the  dry  goods 
company,  as  belonging  to  it  under  the  pro- 
visions of  the  contract,  goods  of  the  value 
of  $5,337.21,  notes  to  the  amount  of  $1,684.32, 
and  customers'  accounts  to  the  amount  of 
$8,277.04.  The  goods  were  so  surrendered 
by  the  Newtons  as  being  the  imsold  part  of 
those  delivered  under  the  contract,  and  the 
notes  and  accounts  as  representing  proceeds 
of  their  sales  of  like  goods.  Actual  posses- 
sion was  taken  by  the  dry  goods  company. 

6.  In  fact,  the  goods  surrendered  to  the 
dry  goods  company  were,  with  slight  excep- 
tion, goods  that  had  been  delivered  under 
the  contract;  but  only  about  one  half  in 
amount  of  the  notes  and  accounts  surren- 
dered represented  proceeds  of  other  goods  de- 
livered under  the  contract. 

7.  On  July  3,  1005,  three  days  after  the 
surrender  of  tHe  property  is  above  men- 
tioned, the  Newtons  filed  their  voluntary 
petition  in  bankruptcy,  were  adjudged 
bankrupts,  and  Thad.  A.  Bryant  was  ap- 
pointed receiver.  In  one  of  the  schedules  at- 
tached to  the  verified  petition  in  bankruptcy 
the  dry  goods  company  was  listed  as  a  se- 
cured creditor,  with  a  statement  of  the 
facts  upon  which  its  rights  were  based,  and 
recitals  of  the  surrender  to  it  of  the  goods, 
notes,  and  accounts,  that  the  notes  and  ac- 
counts were  proceeds  of  the  goods  furnished 
by  the  dry  goods  company  under  the  con- 
tract and  resold  by  the  Newtons  to  their 
customers,  and  that  the  goods,  notes,  and 
accounts  were  then  in  possession  of  thai 
company. 

8.  After  the  appointment  of  the  receiver 
in  the  bankruptcy  proceeding  he  demanded 
from  the  dry  goods  company  possession  of  ^ 
the  goods,  notes,  and  accounts  mentioned.  JJ 
The* demand  was  refused,  but  afterwards* 
the  dry  goods  company  surrendered  them  to 
the   receiver   under   a   written   stipulation 
that  they  might  be  disposed  of  by  him  in 
connection  with  the  sale  of  the  other  prop- 
erty in  his  hands,  but  that  the  dry  goods 
company  should  not  be  prejudiced  thereby, 
and  that  the  proceeds  should  be  held  in  lien 
of  the  property  so  surrendered,  to  abide  the 
final  determination  of  a  court  of  competent 
jurisdiction  as  to  the  ownership  thereof^ 
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and,  if  the  dry  goods  company  prevailed,  it 
should  have  the  proceeds  free  of  fees, 
charges,  and  expenses.  As  one  of  the  condi- 
tions upon  which  it  was  made,  it  was  ex- 
pressly admitted  in  this  stipulation  that  the 
goods,  notes,  and  accounts  in  controversy 
were  then  in  the  actual,  exclusive,  and  ad- 
verse possession  of  the  dry  goods  company, 
that  the  goods  were  part  of  those  delivered 
to  the  Newtons  under  the  contract  of  July 
20,  1004,  and  that  the  notes  and  accounts 
were  proceeds  of  other  goods  delivered  under 
that  contract.  This  stipulation  was  made 
subject  to  the  approval  of  the  referee  in 
bankruptcy.  It  was  executed  by  the  dry 
goods  company  and  the  receiver,  and  the 
referee  duly  indorsed  his  approval  thereon. 
Upon  the  faith  thereof  the  goods,  notes,  and 
accounts  were  then  surrendered  to  the  re- 
ceiver. No  fraud  or  deception  was  practised 
by  the  dry  goods  company  upon  the  referee 
or  the  receiver  in  connection  with  the  mak- 
ing of  this  stipulation. 

0.  Thad.  A.  Bryant,  who  had  been  ap- 
pointed receiver,  was  duly  selected  as  trus- 
tee. He  sold  the  goods  in  controversy  for 
$3,135.  The  notes  and  accounts  were  not 
sold,  but,  at  the  time  of  the  hearing  of  this 
matter  before  the  referee,  he  had  collected 
$2,250  on  account  thereof,  and  still  retained 
in  his  hands  those  that  were  uncollected.  He 
has  kept  a  separate  account  of  these  funds, 
and  held  sufficient  funds  to  answer  the  re- 
sult of  the  litigation. 

10.  The  dry  goods  company  thereupon  pre- 
sented its  intervening  petition,  seeking  the 
payment  to  it  of  the  sums  realized  as  men- 
i^tioned  in  the  preceding  finding,  and  the  res- 
JJtitution  to  it  of  the  uncollected  notes  and 
•  accounts.    The  controversy*  in  the  cause  was 
presented  by  the  intervening  petition,  the 
tmstee's  answer  thereto,  and  the  reply  of  the 
dry  goods  company. 

Conclusions  of  Law. 

1.  The  contract  of  July  20,  1004,  is  a 
contract  of  conditional  sale,  and  not  of  mort- 
gage, and  as  such  was  not  required  by  the 
laws  of  Arkansas  to  be  filed  or  recorded. 

2.  Under  the  laws  of  Arkansas  the  con- 
tract was  valid  as  between  the  parties  there- 
to, notwithstanding  the  fact  that  it  author- 
iced  the  vendees  to  resell  the  goods  delivered 
thereunder. 

8.  It  was  also  valid  as  between  the  parties 
thereto  not  only  in  respect  of  such  of  the 
goods  delivered  thereunder  as  remained  un- 
sold when  the  vendor  demanded  and  secured 
possession  from  the  vendees,  but  also  in  re- 
spect of  the  notes  and  accounts  which  repre- 
sented proceeds  of  like  goods  resold  by  the 
vendee  to  their  customers,  and  which  could 
be  so  identified  and  segregated. 

4.  The  contract  being  valid  under  the 
local  law  as  between  the  parties  thereto, 


the  trustee  in  bankruptcy  of  the  vendees 
cannot  avoid  or  defeat  the  title  of  the  vend- 
or, who  took  possession  prior  to  the  institu- 
tion of  the  proceedings  in  which  the  vendees 
were  adjudged  to  be  bankrupts.  The  trustee 
has  no  greater  right  or  title  than  the  bank- 
rupts. 

5.  Inasmuch  as  the  bankruptcy  court  ob- 
tained from  the  vendor  possession  of  the 
notes  and  accounts  in  controversy  upon  the 
faith  of  a  stipulation  made  with  its  approv- 
al, and  without  practice  of  fraud  or  deceit, 
that  such  notes  and  accounts  were  the  pro- 
ceeds of  goods  covered  by  the  contract  of 
conditional  sale,  and  still  holds  to  such  pos- 
session, the  trustee  is  estopped  from  disput- 
ing the  fact  stipulated. 

6.  Swofford  Bros.  Dry  Goods  Company, 
the  vendor,  is  entitled  to  a  decree  that  the 
trustee  in  bankruptcy  pay  to  it  the  sum  of 
$3,135,  the  proceeds  of  the  goods  in  contro- 
versy, and  the  further  sum  of  $2,250,  the 
collections  of  notes  and  accounts  in  ooa-^ 
troversy,  made  by  the  trustee  prior  to  theoD 

^hearing  before  the  referee,  and  also  for  such? 
collections  as  may  have  been  made  since 
that  time,  and  for  the  surrender  of  sueh 
of  said  notes  and  acooimts  as  may 
remain  uncollected,  and  for  coats.  The 
sums  mentioned  should  be  paid  in  full. 

Messrs.  William  H.  Arnold  and  Jamas 

K.  Jones  for  appellant. 

Messrs.  Ernest  S.  Bllis,  Edgar  0.  Bllia, 
and  Webber  A  Webber  for  appeUee. 

« 
*Mr.  Justice  Moody  delivered  the  opinion? 
of  the  court: 

The  merchandise  which  was  delivered  by 
Swofford  Bros.  Dry  Goods  Company  to*S. 
lil.  Newton  &  Company  was  delivered  under 
the  terms  of  a  written  contract.  That  con- 
tract provided  that  the  title  to  the  goods  un- 
til their  sale,  and  to  the  proceeds  derived 
from  their  sale,  whether  in  the  form  of  cash, 
notes,  or  book  accounts,  should  be  and  re- 
main in  the  dry  goods  company.  The  con- 
tract gave  the  Newtons  the  right  to  sell 
the  goods  in  the  ordinary  course  of  business, 
but,  as  has  been  said,  provided  that  the  pro^ 
ceeds  of  the  sale,  in  whatever  form  they  ex- 
isted, should  be  the  property  of  the  dry 
goods  company.  When  the  Newtons  became 
insolvent  and  ceased  business,  they,  in  recog- 
nition of  the  obligations  due  from  them  un- 
der this  contract,  returned  to  the  dry  goods 
company  that  pskrt  of  their  goods  which  re- 
mained unsold.  The  eharaeter  and  marks 
of  the  goods  rendered  them  capable  of  being 
identified  and  separated.  They  turned  over 
at  the  same  time,  as  and  for  the  notes  and 
accounts  respresenting  the  proceeds  of  sales 
of  the  company's  goods,  certain  notes  and 
eustomen'  accounts.     It  was  found  as  a 
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fact  that  one  half  in  amount  of  these  notes 

and  accounts  represented  the   proceeds   of 

sales  of  other  goods  than  those  delivered  un* 

^  der  the  contract    It,  therefore,  now  appears, 

g  if  it  is  sompetent  to  show  it,  that  this  one 

*  half  of* the  notes  and  accounts  did  not  be- 
long to  the  dry  goods  company,  and  ought 
not  to  have  been  turned  over  to  it,  and  that, 
on  the  contrary,  they  should  have  gone  into 
the  estate  of  the  Newtons,  who  subsequently 
became  bankrupt.  Three  days  after  the  sur- 
render of  this  property  the  Newtons,  on 
their  voluntary  petition,  were  adjudged 
Jbankrupts,  and  the  appellant  was  appointed 
ceeeiver.  He  demanded  of  the  dry  goods 
4X)mpany  the  possession  of  the  goods,  notes, 
And  accounts  mentioned,  but  the  demand 
was  refused.  Subsequently  a  written  con- 
itract  was  entered  into  between  the  dry 
•goods  company  and  the  receiver,  with  the 
Approval  of  the  referee.  Ko  fraud  or  deceit 
induced  the  making  of  this  contract.  By  its 
terms  the  dry  goods  company,  on  its  part, 
surrendered  the  goods,  notes,  and  accounts 
to  the  receiver,  and  agreed  that  he  might 
dispose  of  them  in  connection  with  the  as- 
sets of  the  estate,  and  that  the  proceeds  of 
the  property  thus  disposed  of  should  be  held 
in  lieu  of  it  to  abide  the  determination  of  a 
court  of  competent  jurisdiction.  The  re- 
ceiver, on  the  other  hand,  agreed  that  the 
goods,  notes,  and  accounts  were  in  the  actual 
and  adverse  possession  of  the  dry  goods  com- 
pany, and  that  the  goods  were  part  of  those 
delivered  to  the  Newtons  under  the  contract 
between  them  and  the  dry  goods  company, 
before  referred  to,  and  that  the  notes  and 
accounts  were  the  proceeds  of  other  goods 
delivered  under  that  contract.  Subsequent- 
ly, the  receiver  was  appointed  trustee,  and 
sold  the  goods,  and  collected  a  part  of  the 
notes  and  accounts.  I'he  proceeds  of  the 
goods  and  of  the  collections  are  held  to 
await  the  result  of  this  litigation,  which  is 
in  the  form  of  an  intervening  petition  of 
the  dry  goods  company. 

We  think  it  clear  that  the  contract  under 
which  the  goods  w^e  delivered  to  the  New- 
i<His  was  one  of  conditional  sale.  Harkness 
w.  Russell,  118  U  S.  663,  30  L.  ed.  285,  7  Sup. 
Ct.  Rep.  51 ;  William  W.  Bierce  v.  Hutchins, 
205  U.  8.  340,  51  L.  ed.  828,  27  Sup.  a.  Rep. 
524.  There  is  nothing  in  the  nature  of  this 
eoniract  whi^  would  forbid  the  parties 
from  entering  into  it  if  it  is  valid  by  the 
T  laws  of  th»  state  where  made,  but  in  bank- 
Srupt^  tb4  eonstruction  and  validity  of  such 

*  a  ooBtrp«t  must  be*  determined  by  the  local 
laws  9i  the  state.  Thompson  v.  Fairbanks, 
IM  V.  B.  516,  40  L.  ed.  577,  25  Sup.  Ct  Rep. 
m^  tnmphrey  t.  Tatman,  108  U.  B.  01,  40 


L.  ed.  056,  25  Sup.  Ct  Rep.  567;  York  Mfg. 
Co.  V.  OasseU,  201  U.  S.  844,  50  L.  ed.  782, 
26  Sup.  Ct.  Rep.  481.  That  such  a  contract 
is  a  conditional  sale  and  is  valid  without 
record  is  the  law  of  Arkansas.  Triplett  v. 
Mansur  k,  T.  Implement  Co.  68  Ark.  230, 
82  Am.  St.  Rep.  284,  67  S.  W.  261.  The 
trustee  has  no  higher  rights  in  this  regard 
than  the  bankrupt  York  Mfg.  Co.  v.  Cas- 
sell,  supra. 

It  follows  that,  so  far  as  the  identified 
goods  and  notes  and  accounts  are  concerned, 
the  intervener,  the  dry  goods  company,  must 
prevail. 

It  has  turned  out,  according  to  the  finding 
of  facts,  that  some  small  fraction  of  the 
goods  and  about  one  half  of  the  notes  and 
accounts  which  were  delivered  by  the  New- 
tons  to  the  dry  goods  company,  as  and  for 
the  goods,  notes,  and  accounts  which  were 
the  property  of  that  company,  were  not  In 
fact  such,  and  the  question  therefore  arises 
whether,  under  the  dreumstances  disclosed 
in  the  findings,  the  trustee  is  entitled  to 
avail  himself  of  these  facts.  We  think  it 
was  rightly  held  by  the  court  below  that  he 
was  not  There  seems  to  be  no  reason 
for  a  nice  consideration  of  the  powers  of  re- 
ceivers and  trustees.  When  the  receiver  was 
appointed  he  found  all  the  property  in  dis- 
pute in  the  hands  of  the  dry  goods  company, 
to  which  it  had  been  delivered  by  the  New- 
tons,  as  and  for  the  property  of  the  com- 
pany, and  by  which  it  had  been  received  at 
its  own  property.  When  the  receiver  made 
his  demand  for  it  the  return  was  at  first 
refused.  The  parties  in  the  controversy, 
then  being  at  arms'  length,  agreed  that  if 
the  dry  goods  company  would  give  up  the 
advantages  of  possession,  and,  instead  of 
converting  the  goods,  notes,  and  accounts 
into  cash  in  its  own  way  and  on  its  own 
account,  permit  the  receiver  to  do  so,  then 
those  goods  should  be  deemed  part  of  those 
delivered  under  the  contract,  and  the  notes 
and  accounts  the  proceeds  of  other  goods  de- 
livered under  the  contract.  This  arrange- 
ment was  approved  by  the  referee.  The 
trustee  has  taken  the  property  under  it  and^ 
has  never  offered  to  return  the  property,  org 
'any  part  of  it.  The  property  has  in  large* 
part  been  sold  or  otherwise  disposed  of  in 
the  course  of  the  bankruptcy  administration. 
Under  these  eircumstances  we  are  of  opin- 
ion that  the  trustee,  the  appellant  in  this 
case,  was  bound  by  the  agreement  of  the 
receiver,  that  all  the  property  in  dispute 
should  be  conclusively  deemed  that  wbieb 
passed  under  the  original  conditional  eoa* 
tract,  or  the  proceeds  thereof. 

Judgment  aifirmed. 
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(214  U.  8.  292) 
JOSEPH  WILD  k  COMPANY,  Appts., 

V, 

PROVIDENT  LIFE  &  TRUST  COMPANY, 
Trustee  of  the  Estate  of  George  Watkin- 
■on  A  Company,  Bankrupts. 

BaNKBUPTCT  (J  311  ♦)  —  SUBBENDXB  OF 
PSXTEBENCE  TO  PERMIT  PBOOr  OT  CLAIM. 

Payments  made  on  an  open  account  for 
goods  sold  and  delivered  within  four  months 
prior  to  an  adjudication  in  bankruptcy, 
which  are  received  in  good  faith,  without 
the  creditor's  knowledge  of  the  debtor's  in- 
solvency, the  account  being  made  up  of  deb- 
its and  credits,  leaving  a  net  amount  due 
from  the  bankrupt's  estate,  do  not  consti- 
tute preferences  which  the  creditor  is  bound 
to  surrender  before  proving  his  claim. 

[Bd.  Note.— For  otber  cases,  see  Bankruptcy, 
Cent  Dig.  8  497:    Dec.  Dig.  8  3U.*] 

[No.  190.] 

Aigued  April  29,  1900.     Decided  May  24, 
1909. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Third  Circuit 
to  review  a  judgment  which  affirmed  a  judg- 
ment of  the  District  Court  for  the  Eastern 
District  of  Pennsylvania,  disallowing  a  claim 
in  bankruptcy  except  upon  a  surrender  of  an 
alleged  preference.    Reversed. 

See  same  case  below,  82  C.  C.  A.  616,  153 
Fed.  562. 
The  facts  are  stated  In  the  opinion. 
Messrs.  Max  L.  Powell  and  Harris  8. 
Sparhawk  for  appellants. 
Messrs.  Arthur  O.   Dickson  and  Dick- 
9  son,  Beitler,  &  McCouch  for  appellee. 
a 

*  *Mr  Justice  Moody  delivered  the  opinion 
•f  the  court: 

The  appellants,  Joseph  Wild  ft  Company, 
offered  for  proof  against  the  estate  of  George 
Watkinson  ft  Company,  who  had  been  de- 
dared  bankrupts,  a  claim  of  $2,565.92.  The 
claim  was  allowed  by  the  referee,  but  dis- 
allowed by  the  district  court,  except  upon  a 
surrender  of  an  alleged  preference  of 
$634.78,  which  was  received  within  four 
Bonths  of  the  adjudication.  The  judgment 
•f  the  district  court  was  affirmed  by  the 
circuit  court  of  appeals. 

The  facts  of  the  case  are  simple.  The 
bankrupt  because  insolvent  on  or  before 
January  1,  1901,  but  the  claimants  had  no 
knowledge  of  their  insolvency  during  the 
running  of  the  account  hereafter  referred  to, 
and  the  merchandise  therein  specified  was 
sold  and  delivered  in  the  ordinary  course  of 
business.  The  appellants  sold  and  delivered 
merchandise  in  various  items,  beginning 
February  14,  1901,  and  ending  October  8, 
1901.  The  total  price  of  the  merchandise 
thus  delivered  was  $3,377.28.     There  were 


payments  on  account  on  June  29  and  Octo- 
ber 10,  amounting  to  $811.36,  leaving  the  net 
amount  by  which  the  bankrupt  estate  waa 
enriched,  $2,565.92.  The  last  payment,  od 
October  10,  was  $634.78,  and  was  two  day» 
after  the  last  sale  and  delivery  of  merchaiH 
disc. 

The  single  question  in  the  case  is  whether 
that  payment  was  a  preference.  It  is  con- 
ceded that  it  would  not  be  a  preference,  ii» 
view  of  the  other  facts  in  the  case,  if  it  had 
been  followed  by  a  sale  and  delivery  of 
goods  of  any  value,  however  small.  Thi» 
concession  is  made  necessary  by  the  decision 
in  Jaquith  v.  Alden,  189  U.  S.  78,  47  L.  ed. 
717,  23  Sup.  Ct.  Rep.  649,  which  is,  in  alT^ 
respects,  like  the  present  case,  except  thatg 
two  days  after  the  payment  which  was*al-* 
leged  to  be  a  preference,  merchandise  of 
trifling  value  was  sold  and  delivered  to  the 
bankrupt.  But  the  decision  in  that  case 
was  not  rested  upon  the  fact  of  this  slight 
sale  subsequent  to  the  last  payment.  It  was 
rather  put  upon  the  broader  principle  that 
all  the  dealings  between  the  creditor  and  the 
bankrupt  were  after  the  bankrupt's  insol- 
vency, and  that  their  net  effect  was  to  en- 
rich the  bankrupt's  estate  by  the  total  sales, 
less  the  total  payments.  The  majority  of 
the  court  thought  these  facts  distinguished 
the  case  from  Pirie  v.  Chicago  Title  ft  T. 
Co.  182  U.  S.  438,  45  L.  ed.  1171,  21  Sup.  Ct. 
Rep.  906,  though  there  was  a  difference  of 
opinion  upon  that  point.  But  all  doubt  waa 
resolved  in  Yaple  v.  Dahl-Millikan  Grocery 
Co.  193  U.  S.  526,  48  L.  ed.  776,  24  Sup.  Ct. 
Rep.  552,  where  the  precise  question  which 
is  now  here  was  decided  by  the  court,  and  it 
was  held,  where  a  creditor  has  a  dains  upon 
an  open  account  for  goods  sold  and  delivered 
during  the  period  of  four  months  before  the 
adjudication  in  bankruptcy,  the  account  be- 
ing made  up  of  debits  and  credits,  leaving  a 
net  amount  due  from  the  bankrupt  estate, 
that  payments  made  under  such  circum- 
stances did  not  constitute  preferences  which 
the  creditor  was  bound  to  surrender  before 
proving  his  claim  in  bankruptcy. 

It  follows  that  the  judgment  of  the  Cir- 
cuit Court  of  Appeals  was  erroneous,  and 
it  must  be  reversed. 


(S14  V.  8.  249) 
EUGENE  C.  KREIGH,  Petitioner, 

V. 

WESTINGH0U8E,    CHURCH,    KBRBr    h 
COMPANY. 

Rkmotai.  or  Causss  (|  106*)— Nonbesi- 
DENCB  or  Both  Pabtie&— Waiveb. 
1.  Making  up  the  issues  on  the  merits 
without  objection  waives  the  right  to  ob- 
ject, because  of  the  nonresidence  of  both  par- 
ties within  the  district,  to  the  jurisdiction 


•For  other  oases  see  same  topic  ft  9  numbeb  in  Dee.  *  Am.  Diss.  1M»7  to  date,  A  Rep'r  Indexes 


29  SUPREME  COUBT  BEPORTEB. 


Oct.  Tebk, 


of  a  Federal  circuit  court  to  which  the 
sause  has  been  removed  from  the  state  court 
for  diverse  citiMnship. 

[Bd.  Noto.~For  oth«r  easM,  bm  Removal  of 
CausM,  Gent  Dig.  S  21« :   Dea  Dig.  I  106.*] 

Habteb  and  Servant  ($  285*)— Injtjbies 
TO  Sbbvant— Oausb  of  Injury— Ques- 
tion FOR  Jury. 

2.  Expert  testimony  that  the  proper  con- 
struction of  a  derriclc  required  that  its 
boom  be  rigged  with  two  ropes,  or  that  the 
mast  be  provided  with  a  lever  by  which  the 
swing  of  the  boom  can  be  controlled,  is  suf- 
ficient to  cariy  to  the  jury  the  question 
whether  an  injui^  to  a  workman  who  was 
struck  by  the  swmging  bucket  of  a  derrick 
not  so  equipped  was  not  attributable  to 
faults  of  construction  and  equipment  as  well 
as  to  negligent  operation  by  fellow  servants. 
[Bd.  Mote.—For  other  cases,  see  Master  and 
Servant.  Dec.  Dig.  6  285.*] 
Master  and  Servant  (§  201*)— Concur- 
rent Neqlioence  of  Master  and  Fel- 
uow  Servant. 

8.  Concurring  negligence  of  fellow  servants 
does  not  exclude  the  master's  liability  if  hi  a 
negligence  in  failing  to  provide  and  main- 
tfun  a  safe  place  to  work  contributed  to  the 
injury. 

fed.   Note.— For  other  eases,   see  Master  and 
Servant.  Cent  Dig.  i  518;    Dec  Dig.  8  201*] 
Master  and  Servant  (§  289*)— Question 
OF  Law  or  Pact— Contributory  Neoli- 

4.  Whether  an  employee,  injured  while  m 
the  direct  line  of  his  duty  by  the  swinging 
bucket  of  a  derrick,  had  reason  to  expect 
that  such  bucket  might  awing  across  the 
place  where  he  was  at  work,  without  notice 
or  warning,  or  whether  due  regard  for  his 
own  safety  required  him  to  keep  a  constant 
lookout  for  its  approach,  are  questions  for  the 
jury  to  determine  under  proper  Instructions. 

[Bd.  Note.'For  other  eases,  see  Master  and 
Servant.  Dea  Dig.  i  289.*] 

[No.  188.] 

▲rgued  April  27,  28,  1909.    Decided  May  24, 
1909. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  to  review  a  judgment  which 
affirmed  a  judgment  of  the  Circuit  Court  for 
the  District  of  Kansas,  sustaining  a  demur- 
rer to  evidence  in  an  action  for  negligent 
injury  to  an  employee,  which  had  been  re- 
moved to  that  court  from  the  District  Court 
of  Wyandotte  County  in  the  state  of  Kan- 
sas.   Reversed  and  remanded  for  a  new  trial. 

See  same  case  below,  11  L.RJL(N.S.)  684, 
81  C.  C.  A.  338,  152  Fed.  120. 

The  facts  are  stated  in  the  opinion^ 

Messrs.  Rees  Tnrpin  and  James  S.Bot8- 
ford  for  petitioner. 

Messrs.  OUfford  HIsted  and  James  H. 
2  Harkless  for  respondent. 

•  *Mr.  Justice  Bay  delivered  the  opinion  of 
the  court: 

This  case  is  here  upon  a  writ  of  certiorari 


to  the  United  States  circuit  of  appeals  for 
the  eighth  circuit.  The  action  was  original- 
ly brought  to  recover  for  injuries  received 
by  Eugene  C.  Kreigh,  petitioner,  hereinafter 
called  the  plaintiff,  while  engaged  in  the 
employ  of  the  respondent,  Westinghouse, 
Church,  Kerr,  &  Company,  hereinafter  called 
the  defendant,  superintending  the  construc- 
tion of  the  brickwork  in  the  erection  of  a 
brick  and  steel  building  for  which  the  de- 
fendant was  the  contractor. 

The  case  was  originally  commenced  in  tho 
district  court  of  Wyandotte  county,  Kansas. 
On  the  application  of  the  defendant  it  was 
removed  to  the  United  States  circuit  court 
for  the  district  of  Kansas.  In  the  petition 
for  the  allowance  of  the  writ  of  certiorari  a 
question  was  made  as  to  the  jurisdiction  of 
the  Federal  court,  as  it  appears  that  at  the 
time  of  the  removal  neither  party  was  a 
resident  nor  citizen  of  the  Federal  district 
to  which  the  case  was  removed,  and  neither 
of  them  a  resident  nor  citizen  of  the  stats 
of  Kansas.  But  it  appears  that  no  motion 
was  made  to  remand  for  want  of  jurisdiction 
in  the  Federal  court,  and  no  question  as  to 
the  jurisdiction  was  made  until  the  case 
came  here.  In  that  state  of  the  record  tho 
defect  as  to  the  jurisdiction  being  simply 
as  to  the  district  to  which  the  suit  was  ro-^ 
moved,  the  parties  being  citizens  of  differ-^ 
ent  states,  the*objection  as  to  the  jurisdio-* 
tion  might  be,  and,  in  our  opinion,  was, 
waived,  by  making  up  the  issues  on  the  mer- 
its without  objection  as  to  the  jurisdiction 
of  the  court.  It  is  unnecessary  to  enlarge 
upon  this  feature  of  the  case,  as  it  is  con- 
trolled by  the  recent  cases  of  Re  Moore,  209 
U.  S.  490,  62  L.  ed.  904,  28  Sup.  Ct.  Rep. 
685,  706;  Western  Loan  &  Sav.  Co.  v.  Butts 
&  B.  Consol.  Min.  Co.  210  U.  &.  368,  52 
L.  ed.  1101,  28  Sup.  Ct.  Rep.  720. 

The  remaining  question  in  the  case  oon- 
cems  the  correctness  of  the  ruling  of  ths 
circuit  court,  affirmed  in  the  court  of  ap- 
peals, whereby,  upon  the  conclusion  of  the 
evidence  offered  by  the  plaintiff,  a  demurrer 
thereto  was  sustained  and  the  ease  taken 
from  the  jury. 

The  testimony  shows,  and,  in  deciding  a 
question  of  this  character,  the  view  must  bo 
taken  of  it  most  favorable  to  the  plaintiff, 
that  he  was  foreman  of  the  bricklayers  en- 
gaged in  the  construction  of  a  large  brick 
building  which  the  defendant,  as  principal 
contractor,  was  erecting  in  Kansas  City. 
About  the  time  of  the  plaintiff's  injury  a 
gang  of  workmen,  also  employees  of  the  do- 
fendant,  were  engaged  in  cementing  the  roof 
of  the  building,  the  plaintiff  and  his  men  bo- 
ing  engaged  in  laying  the  brickwork  of  ths 
north  wall  of  the  building.  The  roofers 
were  laying  concrete  upon  the  top  of  tho 


*For  other  oasea  see  same  topic  *  8  numbsb  In  Dec.  A  Am.  Digs.  1907  to  dale,  ft  Rep'r  Indeaes 
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roof.  This  was  accomplished  by  means  of  a 
derrick  with  a  rope  and  bucket  attachment 
for  raising  the  material,  which  was  on  the 
ground  on  the  north  side  of  the  building, 
and  which,  by  means  of  the  derrick  and  mo- 
tive power,  was  raised  in  the  bucket  sus- 
pended from  the  boom,  or  arm,  of  the  der- 
rick, to  a  height  slightly  above  the  roof, 
and  then  pulled  inward  by  means  of  a  guy 
rope  attached  to  the  boom,  and,  when  the 
bucket  was  at  the  proper  place,  the  bottom 
of  it  was  opened  and  the  concrete  deposited 
upon  the  roof.  Then,  in  order  to  put  the 
bucket  in  position  for  lowering  it,  it  was 
swung  out  over  the  north  wall  by  means  of 
an  energetic  push,  carrying  the  end  of  the 
boom  over  the  north  wall  and  in  position  for 
lowering  the  bucket  again.  The  work  of 
bricklaying  under  the  superintendence  of  the 
plaintiff  had  progressed  to  a  height  of  about 
^  40  feet  in  the  north  wall,  and  the  plaintiff, 
g  superintending  the  erection  of  a  scaffolding 
•  for*  the  men  to  work  upon  in  the  further 
eonstruction  of  the  wall,  was  standing  upon 
a  plank  near  the  wall,  when  the  boom  was 
swung  outward  by  a  push  from  the  men 
operating  it,  and  the  plaintiff  was  struck 
by  the  heavy  bucket  attached  to  the  rope 
from  the  end  of  the  boom,  and  was  knocked 
off  the  plank  and  fell  a  distance  of  40  feet 
to  the  ground,  and  thereby  severely  injured. 
The  testimony  shows  that  the  derrick  used 
for  the  purposes  stated  was  what  is  known 
as  a  "stiff-legged  derrick,**  having  a  main 
staff  supported  by  two  stiff  legs  or  braces 
with  a  swinging  boom  with  hoisting  rope 
attached  to  it.  The  derrick  at  the  time  was 
on  the  top  of  the  roof,  and  was  operated  by 
an  engine  furnishing  the  power  for  hoisting 
the  bucket  in  the  manner  we  have  already 
described. 

The  plaintiff  introduced  testimony  tend- 
ing to  show  that  the  usiuil  method  of  con- 
structing such  derricks  was  to  provide  them 
with  two  ropes,  one  attached  on  either  side 
of  the  end  of  the  boom,  to  be  used  to  haul 
it  back  and  forth,  and  for  the  purpose  of 
steadying  its  operation;  or  by  the  attach- 
ment of  a  lever  to  the  mast  in  such  a  way 
that  a  man  operating  the  lever  could  control 
the  swing  of  the  boom.  The  boom  in  use  had 
but  the  one  guy  rope,  and  that  the  testimony 
shows  was  used  for  hauling  the  loaded  buck- 
et over  the  top  of  the  wall  to  the  place 
where  the  load  was  dumped  on  the  roof. 
The  method  of  returning  the  bucket  for  low- 
ering was  by  a  strong  push  of  the  boom, 
the  single  guy  rope  thereof  hanging  loose  at 
the  time. 

The  testimony  of  the  plaintiff  tended  to 
show  that  while  he  knew  there  was  a  der- 
rick on  the  roof,  he  did  not  know  of  its 
method  of  operation  further  than  he  knew 
that  it  was  operated  by  hand.    He  did  not 


know  the  number  of  ropes  attached  to  the 
boom,  or  whether  there  was  a  lever  or  not; 
he  had  not  seen  the  boom  in  operation  from 
the  roof.  At  the  time  he  was  struck,  when 
working  on  the  north  wall,  he  received  no 
warning  of  the  approach  of  the  bucket,  and 
had  been  there  but  a  very  short  time  when 
he  was  struck  by  the  bucket  and  knocked  toia 
the  ground.  ^ 

*  In  the  amended  petition  it  was  charged  as 
grounds  for  recovery  that — 

"1.  The  defendants  were  careless  and  neg- 
ligent in  furnishing  and  operating  a  defect- 
ive, improper,  and  unsafe  derrick  to  raise, 
move,  and  lower  said  tub  or  bucket. 

"(a)  Said  derrick  was  so  constructed  and 
operated  that  there  was  no  means  of  mov- 
ing the  arm  thereof  and  said  bucket  or  tub 
after  it  was  emptied,  horizontally  to  or  over 
the  north  wall  of  said  building,  excepting  by 
the  employees  of  the  defendants  violently 
pushing  the  tub  or  bucket  with  sufficient 
force  to  cause  it  to  clear  the  wall  of  the 
building,  and  also  move  with  it  said  arm. 

"(b)  Said  derrick  was  so  constructed  and 
operated  that  there  were  no  means  of  stop- 
ping or  controlling  it  or  the  tub  or  bucket 
attached  thereto  after  the  bucket  or  tub  was 
emptied  and  started  toward  and  over  the 
wall  of  said  building. 

"(c)  The  ropes  and  pulleys  on  said  derrick 
were  defective,  insecure,  and  improperly  ar- 
ranged and  used. 

"2.  The  defendants  were  careless  and  negli- 
gent in  causing  and  allowing  said  bucket  to 
be  violently  pushed  and  swung  against  the 
plaintiff  without  notice  or  warning  to  him. 

"3.  The  defendants  were  careless  and  neg- 
gent  in  failing  to  supply  and  use  a  syst^ 
of  signals  or  warnings  to  notify  persons  on 
the  building  when  the  derrick,  tub,  or  buck- 
et were  to  be  moved,  raised,  or  lowered. 

The  duty  of  the  master  to  use  reasonable 
diligence  in  providing  a  safe  place  for  the 
men  in  his  employ  to  work  in  and  to  carry 
on  the  business  of  the  master  for  which  they 
are  engaged  has  been  so  frequently  applied 
in  this  court,  and  is  now  so  thoroughly  set- 
tled, as  to  require  but  little  reference  to  the 
cases  in  which  the  doctrine  has  been  declared. 
Baltimore  &  P.  R.  Co.  v.  Mackey,  167  U.  S. 
72,  87,  39  L.  ed.  624,  629,  15  Sup.  Ct.  Rep. 
491 ;  Union  P.  R.  Co.  v.  O'Brien,  161  U.  S. 
451,  40  L.  ed.  766,  16  Sup.  Ct.  Rep.  618; 
Choctaw,  0.  &  G.  R.  Co.  v.  McDade,  191  U. 
S.  64,  48  L.  ed.  96,  24  Sup.  Ct.  Rep.  24. 

The  employee  is  not  obliged  to  examine « 
into  the  employer's  methods  of  transacting^ 
his  business,  and  he  may  assume,  in«the  ab-* 
sence  of  notice  to  the  contrary,  that  reason- 
able care  will  be  used  in  furnishing  appli- 
ances necessary  to  carrying  on  the  business. 
ChocUw,  0.  &  G.  R.  Co.  v.  McDade,  191  U. 
S.  64,  68,  48  L.  ed.  96,  100,  24  Sup.  Ct.  Rap. 
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24.  Bmt  wUle  this  duty  is  imposed  upon  the 
master,  uid  ha  cannot  delegate  it  to  another 
and  eseape  liability  an  hia  part,  neverthe^ 
leas,  the  master  is  not  held  responsible  for 
injuries  resulting  from  the  place  becoming 
unsafe  through  tiie  negligence  of  the  work- 
men in  the  manner  of  carrying  on  the  work, 
where  he,  the  master,  has  discharged  his  pri- 
mary duty  of  providing  a  reasonably  safe 
appliance  and  place  for  his  employees  to 
carry  on  the  work,  nor  is  he  obliged  to  keep 
the  place  safe  at  every  moment,  so  far  as 
such  safety  depends  on  the  due  performance 
of  the  work  by  the  servant  and  his  fellow 
workmen.  Armour  v.  Hahn,  111  U.  S.  313. 
28  L.  ed.  440,  4  Sup.  Ct.  Rep.  433;  Perry  v. 
Bogers,  167  N.  Y.  261,  61  N.  E.  1021. 

Nevertheless,  the  duty  of  providing  a  rea- 
sonably safe  place  for  the  carrying  on  of 
the  work  is  a  continuing  one,  and  is  dis- 
charged only  when  the  master  furnishes  and 
maintains  a  place  of  that  character.  As  late 
as  Santa  Fe  &  P.  R.  Co.  v.  Holmes,  202  U. 
S.  438,  60  L.  ed.  1004,  26  Sup.  a.  Rep.  676, 
it  was  declared:  "The  duty  is  a  continuing 
one  and  must  be  exercised  whenever  circum- 
stances demand  it" 

Where  workmen  are  engaged  in  a  business 
more  or  less  dangerous,  it  is  the  duty  of  the 
master  to  exercise  reasonable  care  for  the 
safety  of  all  his  employees,  and  not  to  ex- 
pose them  to  the  danger  of  being  hurt  or  in- 
jured by  the  use  of  a  dangerous  appliance  or 
unsafe  place  to  work,  where  it  is  only  a  mat- 
ter of  using  due  skill  and  care  to  make  the 
place  and  appliances  safe.  There  is  no  rea- 
son why  an  employee  should  be  exposed  to 
dangers  unnecessary  to  the  proper  operation 
of  the  business  of  his  employer.  Choctaw, 
0.  &  O.  R.  Co.  V.  McDade,  191  U.  S.  64,  66, 
48  L.  ed.  96,  99,  24  Sup.  Ct  Rep.  24,  and 
there  cited. 


As  we  have  said,  this  case  was  taken  from 
the  jury  when  only  the  plaintiiTs  evidence 
had  been  introduced,  and  when  the  plaintiff 
had  the  right  to  have  it  submitted  to  the 
10  jury  in  its  most  favorable  aspect  if  it  fairly 
•  tended  to  show  liability  on*  the  part  of  the 
master.  The  plaintiff's  witnesses,  experts  in 
this  field  of  operation,  testified  that  the 
proper  construction  and  management  of  such 
a  derrick  required  that  its  boom  should  be 
rigged  with  two  guy  ropes  instead  of  one, 
or  that  the  mast  should  be  provided  with  a 
lever  by  means  of  which  the  men  in  control 
could  safely  operate  the  boom.  In  that  view 
we  think  it  was  a  question  for  the  jury  to 
determine  whether  the  operation  of  this  der- 
rick, which  would  swing  the  bucket  into  the 
field  of  operations  where  the  plaintiff  and 
others  were  constructing  the  wall,  and 
Bi|^  be  injurad  unless  the  operation  of 


the  boom  were  properly  controlled,  was 
not  attributable  to  faults  of  oonstrua* 
tion  and  equipment,  as  well  as  to  n^ligent 
operation  at  the  time  of  injury. 

It  is  contended  by  the  defendant  that  the 
boom  could  have  been  safely  operated  with 
one  rope  had  the  men  used  care  in  the  opera- 
tion thereof.  But,  in  view  of  the  testimony 
referred  to,  we  think  it  was  a  question  for 
the  jury  to  determine  whether  the  character 
of  derrick  furnished  by  the  master  dis- 
charged his  obligation  to  furnish  and  main- 
tain for  the  plaintiff  and  his  associates  a 
reasonably  safe  place  in  which  to  labor, 
and  whether  that  kind  of  derrick  was  not  of 
itself  a  dangerous  instrumentality  when  op- 
erated where  others  were  likely  to  labor  in 
the  course  of  their  employment. 

If  the  negligence  of  the  master  in  faO- 
ing  to  provide  and  maintain  a  safe  place  to 
work  contributed  to  the  injury  received  by 
the  plaintiff  the  master  would  be  liable,  not- 
withstanding the  concurring  negligence  of 
those  performing  the  work.  Grand  Trunk 
R.  Co.  V.  Cummings,  106  U.  S.  700,  27  L.  ed. 
266,  1  Sup.  Ct  Rep.  493;  Deserant  v.  Ceril- 
los  Coal  R.  Co.  178  U.  S.  409,  420,  44  L.  ed. 
1127,  1133,  20  Sup.  Ct.  Rep.  967,  and  cases 
there  cited. 

It  is  further  argued  that  the  testimony 
shows  that  the  injuries  to  the  plaintiff  were 
solely  caused  by  the  negligence  of  the  men 
operating  the  derrick  in  giving  it  a  sudden 
and   strong   push   toward  the   north   wall, 
where  the  plaintiff  was  standing  when  in- 
jured, and  it  is  contended  that  the  derrick  g^ 
could  not  have  injured  the  plaintiff  but  for^ 
the  negligeni*operation  thereof  by  the  fellow  • 
servants  of  the  plaintiff  using  the  same.    But 
here  again  we  think  the  question  was  ooa 
for  the  jury  to  determine. 

Questions  of  negligence  do  not  become 
questions  of  law,  to  be  decided  by  the  courts 
except  "where  the  facts  are  such  that  all 
reasonable  men  must  draw  the  same  conclu- 
sion from  them;  or,  in  other  words,  a  case 
should  not  be  withdrawn  from  the  jury  un- 
less the  conclusion  follows  as  matter  of  lav 
that  no  recovery  can  be  had  upon  any  view 
which  can  be  properly  taken  of  the  facts  the 
evidence  tends  to  establish."  Gardner  v. 
Michigan  C.  R.  Co.  160  U.  S.  349,  361,  87 
L.  ed.  1107,  1110,  14  Sup.  Ct.  Rep.  140. 

It  may  be  that  the  jury  would  have  found 
that  the  injury  to  the  plaintiff  was  the  re- 
sult solely  of  the  negligence  of  his  felow  serv- 
ants, but  there  was  testimony  in  the  case- 
tending  to  establish  the  unsafe  character  of 
the  derrick  when  operated  in  the  manner  it 
was  intended  to  be  operated,  so  far  as  the 
record  discloses.  Of  course,  so  long  as  there 
jwere  no  workmen  in  the  probable  swing  ot 
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the  bucket  attached  by  the  rope  to  the  boom, 
there  wae  ao  danger  to  the  brieklayera.  But 
a  JU17  might  have  found  that  when  the 
brieklayera  came  within  the  plane  of  opera- 
tion of  the  derrick,  the  swinging  bucket  be- 
came a  constant  menace  to  them,  and  th^ 
might  consider  that,  in  Tiew  of  the  testi- 
mony adduced,  the  duty  of  the  master  had 
not  been  discharged  in  furnishing  an  appli- 
ance the  operation  of  which  might  make 
unsafe  the  place  in  which  the  workmen 
were  engaged  in  carrying  in  their  work. 
The  mere  fact  that  until  the  workmen 
came  within  the  plane  of  operation  of 
the  boom  and  swinging  bucket,  there  was  no 
danger  to  them,  would  not  affect  the  case, 
in  flew  of  the  continuing  duty  of  the  master 
to  use  reasonable  care  to  keep  the  place 
where  the  workmen  were  engaged  free  from 
dangers  not  necessarily  incident  to  the  busi- 
ness. In  other  words,  we  think  that  upon 
this  branch  of  the  case  it  was  a  question  for 
the  jury  to  determine  whether  the  alleged  de- 
lectiTe  appliances  contributed  directly  to 
^  produoe  the  injuries  complained  of. 
g  But  it  is  insisted  that  the  testimony  shows 
•  that  the  plaintiif^was  guilty  of  such  con- 
tributory negligence  as  should  prevent  any 
recoreiy.  But  we  think  there  was  enough 
in  the  case  to  take  it  to  the  jury  upon  this 
branch  of  it^  The  testimony  shows  that  the 
plaintiff  was  engaged  in  the  direct  line  of  his 
duty  at  the  time  of  his  injury.  Whether  he 
had  reason  to  expect  the  swinging  of  the 
bucket  across  the  place  where  he  was  at 
work,  without  notice  or  warning  to  him,  or 
whether  he  ought  to  have  expected  that  the 
bucket  would  swing  where  he  was  at  work, 
and  that  his  own  safety  required  him  to 
keep  a  constant  lookout  for  the  approach  of 
the  same,  were  questions  for  the  jury  to  de- 
termine under  proper  instructions  as  to  the 
eare  required  of  the  plaintiff  as  well  as  of 
the  defendant.  Lang  v«  Teriy,  163  Mass. 
188,  39  N.  E.  802. 

Upon  the  whole  case,  we  are  of  opinion 
that,  as  the  testimony  stood  at  the  time  the 
case  was  arrested  from  the  jury,  there  was 
enough  in  it  to  require  its  submission,  under 
proper  instructions  from  the  court,  to  the 
jury  to  determine  the  questions  involved. 
In  this  view  we  think  it  was  error  to  take 
the  case  from  the  jury  and  to  instruct  for 
the  defendant  in  the  circuit  court,  and  that 
the  circuit  court  of  appeals  erred  in  affirm- 
ing that  judgment. 

Judgment  reversed  and  cause  remanded  to 
the  Circuit  Court  with  directions  to  grant  a 
trial. 
Refer  Beds 


(114  U.  &  214} 

MARIA  DE  LAS  NIEVES  CABRERA  and 
Magdalena  de  la  Cruz,  Appts., 

V. 

AMERICAN  COLONIAL  BANK. 

Chattkl  Mobtgaosp  (I  88^)— Abbolittb 
Bell  or  Saui  am  Mobtgaos  —  Pabol 

EVIDENOX. 

1.  Evidence  to  show  that  a  bill  of  sale 
which  appears  on  its  face  to  have  been  given 
in  discharge  of  a  debt  was  really  intended 
to  give  the  creditor  additional  security  is 
admissible  imder  the  Porto  Rico  law  of  evi- 
dence, §  101,  declaring  that  the  rule  which 
raises  a  conclusive  presumption  of  the  truth 
of  the  facts  recited  in  a  written  instrument 
does  not  apply  to  the  recital  of  a  considera^ 
tion. 

[Ed.  Note.—I^'or  other  eases,  see  Chattel  Mort- 
gages. Cent  Dig.  §  44;    Dec.  Dig.  i  88.*] 

GUABANTT    (8    61*)— DlBOHABQB. 

2.  The  taking  of  additional  seeurity  can- 
not affect  the  liability  of  a  guarantor  upon 
a  mortgage  executed  by  her  to  secure  the 
debt. 

[Ed.  Note.— For  other  cases,  see  Gvartatr, 
Cent.  Dig.  |  71;    Deo.  Dig.  8  61.*] 

Mortgages  (8  18*)  —  What  Pbopbbtt 
Mortgageable— "Pbopebtt  Right  to 
BE  Owned  in  the  Putubb." 

3.  The  accrued  interest  of  an  heir  in  tha 
estate  of  a  decedent,  although  undivided,  la 
not  a  property  right  to  be  ''owned  in  the  fu- 
ture," within  the  meaning  of  the  provisions 
of  the  Porto  Rico  mort^ige  law,  art  108, 
defining  thines  which  are  not  mortgageable. 

[Ed.  Note.— For  other  eases,  see  llongscee, 
Dec.  Dig.  8  18.*] 

Mortgages  (8  10*)  —  What  Pbopbbtt 
Mortgageable. 

4.  The  right  of  an  heir  to  mortgage  an 
accrued  undivided  interest  in  a  decedent's 
estate  is  not  affected  ly  the  provisions  of  the 
Porto  Rico  mortgage  law,  arts.  110,  111, 
which  only  define  the  incidents  of  an  estate 
to  which  the  mortgage  of  it  extends. 

[Ed.  Note.— For  other  eases,  see  Mortgagss. 
Dec.  Dig.  §  lO.*] 

M0BTGAOB8  (8  114^)*-Dbbt  Sboobbd. 

5.  The  liability  of  a  mortgagor  under  a 
mortgage  executed  to  secure  a  debt  extends 
to  the  whole  debt>  whether  such  mortgage 
was  executed  by  her  as  principal  or  as  sure- 
ty. 

[Ed.  Note.— For  ether  oases,  see  Mortgages^ 
Dec  Dig.  8  U4.*l 

[No.  130.] 

Submitted  April  7,  1909.    Decided  May  24, 
1909. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  District  of  Porte 
Rico  to  review  a  decree  for  the  foreclosure 
of  a  mortgage.    Affirmed. 

See  same  case  below,  8  Porto  Rico  Fed. 
Rep.  14. 

Statement  by  Mr.  Justice  McKenna; 

This  is  a  suit  to  foreclose  a  mortgage 
given  by  the  appellant  Maria  de  lag  Nierei 
Cabrera  y  Pruna  to  the  appeltee  bank, 


*For  other  cases  see  same  topic  ft  f  nttmbbb  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexee 
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to  Mted  by  lier  on  certain  property  in  Porto 
|{  Rioo,  to  secure  a  promissory  note  for  8,000 
*  pesos,  proTineial  money,  made* in  favor  of 
the  bank  by  a  mercantile  firm  in  San  Juan, 
known  as  Suoesores  de  J.  M.  Suarez  y  Com- 
pafiia,  as  principals,  and  the  appellant  above 
named  as  surety.  The  Banco  Territorial  y 
Agricola  was  also  made  a  party,  but,  as  it 
disclaimed  any  interest  in  the  controversy, 
no  further  proceedings  were  taken  against  it. 
Magdalena  de  la  Cruz  Cabrera  y  Pruna  was 
made  a  party  because,  as  it  is  alleged  in  the 
bill,  the  property  mortgaged  was  conveyed 
to  her  by  Maria  de  las  Nieves  Cabrera  y 
Pruna,  who  was  her  sister,  for  the  purpose 
of  depriving  the  plaintiff  (appellee  here)  of 
the  benefit  of  its  security,  and  that  the  con- 
veyance was  made  without  consideration. 
She  answered,  denying  the  allegations,  and 
averred  that  the  conveyance  was  made  upon 
certain  valuable  considerations,  which  were 
■et  out. 

The  answer  of  Maria  de  las  Nieves  Cabre- 
ra y  Pruna  set  up  that  her  signature  to  the 
mortgage  had  been  obtained  by  fraud,  and 
that  Suarez  A  Company  had  paid  the  debt  se- 
eured  thereby,  that  the  original  note  signed 
by  her  had  been  renewed  without  her  knowl- 
edge or  consent,  that  the  bank  had  accepted 
a  bill  of  sale  of  the  stock  of  merchandise 
belonging  to  Suarez  &  Company  in  full 
payment  of  the  indebtedness,  and  had  exe- 
cuted a  public  document  acknowledging  the 
■ame.  She  also  averred  the  good  faith  of 
the  conveyance  to  her  sister. 

The  principal  contention  of  appellants  in 
this  court  turns  entirely  on  the  truth  of  the 
allegation  that  the  bank  had  accepted  the 
bill  of  sale  of  the  stock  of  Suarez  &  Com- 
pany in  full  payment  of  the  indebtedness. 
Of  this  bill  of  sale  we  may  say  at  the  out- 
set that  the  district  court  found,  and  we 
concur  in  that  finding,  that  it  was  not  exe- 
cuted with  such  intention.  Appellants,  there- 
fore, are  limited  to  the  proposition  that  it 
had  such  effect  by  operation  of  law.  They 
so  contend,  insisting  that  it  was  a  convey- 
ance of  property  on  its  face,  and  that  it 
could  not  be  varied  or  changed  by  parol  tes- 
timony. The  district  court,  having  admitted 
such  testimony,  it  is  further  contended,  com- 
9  mitted  error.  The  .ruling  that  parol  evi- 
g  denoe  will  not  be  received  to  vary  a  written 
^  instrument  is  elementary ,*but  the  inquiry  is. 
Is  that  ruling  so  far  imperative  in  Porto 
Rico  that  an  instrument,  though  an  absolute 
conveyance  on  its  face,  may  not  be  shown  as 
only  intended  for  security  t 

A  statement  of  some  of  the  facts  will  ex- 
hibit the  situation  of  the  parties  and  their 
relations  to  the  indebtedness.  Previous  to 
the  year  1900  Joa6  Maria  Suarez  carried  on 
a  mercantUe  business  in  San  Juan,  Porto 
Rioo.    Shortly  before  that  date  ha  died,  and 


two  of  his  brothers,  including  his  widow, 
Maria  de  las  Nieves  Cabrera  y  Pruna,  one 
of  the  appellants,  continued  the  business 
under  a  partnership,  organized  in  the  early 
part  of  1900,  under  the  firm  name  and  style 
of  Sucesores  de  J.  M.  Suarez  y  Compafiia. 
Suarez  had  bought  the  store  with  his  wife's 
private  funds,  and  owed  her  at  the  time  of 
his  death  8,000  pesos,  and  she  became  a 
silent  partner  to  that  extent,  but  took  no 
part  in  the  management  generally.  The 
partnership,  being  in  need  of  money,  bor- 
rowed from  appellee,  on  the  21  st  of  Feb- 
ruary, 1900,  the  sum  of  8,000  pesos,  equiva- 
lent to  $4,800  in  United  States  currency,  and 
gave  its  promissory  note  to  secure  the  sum, 
payable  in  six  months,  at  9  per  cent  inter* 
est.    The  note  was  in  the  following  wordii 

S'2S  ^"1?'        \  Either  on  demand. 
$4,900  Dollars     f 

San  Juan,  Porto  Rico,  February  21,  1900. 

Six  months  after  date,  for  value  received, 
we  promise  to  pay  to  the  American  Colonial 
Bank  of  Porto  Rico,  at  the  office  of  the  said 
company,  in  the  city  of  San  Juan,  8,000 
pesos  M.  C.  or  4,800  dollars  U.  S.  ej.,  having 
deposited  with  said  company  as  collateral 
security  for  payment  of  this  or  any  other 
liability  or  liabilities  of  ours  to  said  com- 
pany, now  existing,  or  which  hereafter  may 
be  contracted,  the  following  property,  vie.: 

A  cession  of  all  the  interests  of  the  sign- 
ers of  this  in  the  estate  of  Nieves  Pruna  y 
Vanrosi,  and  a  mortgage  on  house  on  Sol 
street.  This  note  can  be  renewed  with  thsi, 
consent  of  the  cashier  of  the  American  Co- 1{ 
lonial  Bank,  without  prejudice  to^the  se-* 
curity  or  collateral,  with  full  power  and  au- 
thority to  said  company  to  sell,  assign,  and 
deliver  the  whole,  or  any  part  thereof,  or 
any  substitutes  therefor,  or  any  additions 
thereto,  at  any  brokers'  board,  or  at  any 
public  or  private  sale,  at  the  option  of  said 
company,  or  its  president  or  treasurer,  or 
its  or  their  or  either  of  their  assigns,  on  tha 
nonperformance  of  this  promise,  or  the  non- 
payment at  maturity  of  any  of  the  other 
liabilities  aforesaid,  or  at  any  time  or  times 
thereafter,  without  demand  of  payment,  ad- 
vertisement, or  notice  of  sale,  which  are 
hereby  expressly  waived;  and,  after  de- 
ducting all  costs  and  expenses  for  collection, 
sale,  and  delivery,  to  apply  the  residue  of 
the  proceeds  of  such  sale  or  sales,  to  pay 
any  or  all  of  said  liabilities  to  said  company, 
or  its  assigns,  as  its  president  or  treasurer 
or  assigns  shall  deem  proper,  returning  the 
overplus  to  the  imdersigned;  and  upon  any 
sale  at  public  auction  or  at  brokers'  board 
the  holder  thereof  may  purchase  the  whola 
or  any  part  of  such  securities,  disoharged 
from  any  right  of  redemption.   And  the  un« 


1008. 


CABRERA    T.    AMERICAN     COLONIAL  BANE. 


825 


dersigned  agrees  to  be  and  remain  liable  to 
the  holder  hereof  for  any  deficiency. 

The  company  ia  hereby  given  a  lien  upon 
all  moneys  held  by  it  on  deposit  or  other* 
wise,  to  the  credit  of  the  undersigned,  and 
is  authorized  at  any  time  to  appropriate  all 
of  said  moneys  to  the  payment  of  whatever 
may  be  due  on  this  note,  or  any  other  ob- 
ligations of  the  undersigned  now  existing  or 
hereafter  contracted,  whether  the  same  be 
then  due  or  not  due. 

In  case  of  depreciation  in  the  market  val- 
ue of  the  security  hereby  pledged,  or  which 
may  hereafter  be  pledged  for  this  loan,  a 
payment  is  to  be  made  on  account,  so  that 
the  said  market  value  shall  always  be  at 
least  —  per  cent  more  than  the  amount  un- 
paid of  this  note.  In  case  of  failure  to  do 
so  this  note  shall  be  due  and  payable  forth- 
with, anything  hereinbefore  expressed  to  the 
contrary  notwithstanding,  and  the  company 
may  immediately  reimburse  itself  by  sale 
of  the  security  as  hereinbefore  provided. 

<Sgd.)     Maria  de  las  Nieves  de  Suarez. 
,     (Sgd.)     Sue  de  J.  M.  Suares  &  Co. 

*  The  note  was  signed  by  her  as  a  principal, 
but  the  bill  alleges  that  the  firm  signed  as 
principal,  and  that  she  signed  as  surety,  and, 
to  further  secure  the  note,  that  she  executed 
the  mortgage  in  this  suit.  It  is  recited  in 
the  mortgage  that  the  note  was  given  by 
the  firm  "as  direct  debtors,*"  and  that  she 
executed  the  mortgage  as  surety  "for  the 
debtors  and  principal  guarantor  of  the 
debtors."    The  mortgage  was  recorded. 

On  the  13th  of  March,  1901,  a  bill  of  sale 
upon  which  the  controversy  in  the  case 
turns  was  executed  before  a  notary.  The 
instrument  recites  that  it  was  made  by  the 
Mercantile  Society,  Ltd.,  doing  business  un- 
der the  firm  name  and  style  of  Sucesores  de 
J.  M.  Suarez  y  Compafiia,  owner  of  the  es- 
tablishment, the  bazaar  "Europa,"  Don  Man- 
uel and  Ramon  Suarez  y  Oordero,  represent- 
ed by  its  managing  and  active  partners  as 
parties  of  the  first  part,  and  Mr.  Edwin  L. 
Arnold,  cashier  of  the  American  Colonial 
Bank  of  Porto  Rico,  party  of  the  second 
part.  The  bill  of  sale  further  recites  as  fol- 
lows: 

"First.  The  Society  Sucesores  de  J.  M. 
Suarez  y  Cia.  now  is  debtor  to  the  American 
Colonial  Bank  of  Porto  Rico  in  the  sum  of 
$4300,  due  on  the  21st  of  August,  last,  ac- 
cording to  the  promissory  note  which  they 
executed,  and,  not  being  able  to  deliver  the 
amount  thereof,  have  offered  to  make  pay- 
ment thereof  in  mercantile  stocks,  accoiding 
to  the  detailed  inventory  which  they  exhibit, 
■ubseribed  by  the  society,  and  which  they 
take  with  them  bearing  my  signature  and 
seal,  and  to  which  the  creditor  bank  has 
manifested  its  conformity 
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"Second.  That  carrying  into  effect  the 
sale  of  the  stocks  set  forth  in  the  inventory 
exhibited,  Messrs.  Suarez  y  Cordero,  in  the 
representation  by  which  they  act,  transfer 
all  of  the  said  effects  set  forth  in  the  said 
inventory  to  the  creditor  bank  for  the  sum 
of  $4,800,  leaving  the  same  in  the  possession 
of  the  bank,  in  payment  of  the  said  amount 
of  the  promissory  note  above  mentioned. 

"Third.  Mr.  Edwin  L.  Arnold  accepts  this  « 
deed,  receives  the  inventory  above  men- ft 
tioned,  and  in  consequence  thereof^says  that  * 
he  leaves  in  the  said  establishment  of  the 
sellers,  the  'Bazaar  Europa,'  all  the  stock 
and  goods  which  such  persons  have  sold  to 
him  in  payment  for  the  $4,800  which  they 
owe  to  the  American  Colonial  Bank,  in  or- 
der that,  for  the  account  and  commission 
of  the  latter,  they  proceed  to  realize  from 
the  said  goods,  prices  not  to  be  less  than 
those  fixed  in  the  inventory,  and  they  are 
obliged  to  present  to  the  bank  weekly  ac- 
count of  sales  they  may  make,  together  with 
the  value  in  cash  thereof,  until  the  complete 
realization  of  the  same  takes  place." 

It  was  signed  by  Ramon  Suarez  y  Cordero, 
Manuel  Suarez  y  Cordero,  and  Edwin  L.  Ar- 
nold, cashier. 

The  district  court  found,  as  we  have  al- 
ready said,  that  the  bill  of  sale  was  taken 
as  additional  security,  and  that  there  was 
no  agreement  or  understanding  that  it 
should  be  considered  as  full  payment  of  the 
main  loan  or  debt;  that  Arnold  never  saw 
the  stock  of  goods  or  any  part  of  it,  nor 
went  to  the  store  of  the  firm,  and  that  the 
firm  retained  possession  of  the  goods. 
Neither  of  the  appellants  took  part  in  the 
execution  of  the  instrument,  and  it  is  found 
that  no  testimony  was  offered  charging  them 
or  any  of  the  members  of  the  company  with 
fraudulent  conduct.  It  is  also  found  by  the 
district  court  that  subsequently  the  firm 
went  into  bankruptcy,  that  the  stock  of 
goods  was  scheduled  as  part  of  the  assets  of 
the  firm,  and  that  the  bank  received  no  part 
of  the  assets  collected  by  the  trustee  in 
bankruptcy,  and  distributed  among  the  gen- 
eral creditors  of  the  firm.  The  district  court 
adjudged  that  the  bank  was  entitled  to  fore- 
close its  mortgage,  and  entered  a  decree  ac- 
cordingly. 

Mr.  Francis  H  Dexter  for  appellants. 
Mr.  N.  B.  K.  PetUngill  for  appellee. 

Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court:  ^ 

Appellants,   to   sustain   their   contention  g 
that  the  bill  of  sale* was  an  absolute  con-* 
veyance  and  accomplished  payment  of  the 
debts  to  the  bank,  quote  provisions  of  the 
Spanish  Civil  Code  which,  it  is  said,  was  ia 
force  in  Porto  Rico  until  1002,  which  pro- 
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Tides  that  the  obligations  of  eontraets  must 
be  complied  with  according  to  their  terms, 
that  their  proTisions,  when  clear  and  explicit, 
must  control,  and  that  there  can  be  no  evi- 
dence of  the  terms  of  the  agreement  other 
than  the  contents  of  the  writing,  unless  '*a 
mistake  or  imperfection  of  the  writing  is 
put  in  issue  by  the  pleadings,"  or  its  "^alid- 
ity"  is  the  fact  in  dispute.f 

But  these  are  also  the  principles  of  the 
common  law,  and  absolutely  necessary  if  the 
written  instrument  is  to  be  given  a  distinc- 
tive sanction  of  the  agreement  of  the  par- 
ties. But  there  are  well -recognised  excep- 
tions. The  face  of  an  instrument  is  not  i^- 
ways  conclusive  of  its  purpose.  In  equity, 
extrinsic  evidence  is  admitted  to  show  that 
a  conveyance  absolute  on  its  face  was  in- 
tended as  security.  The  rule  regards  the 
circumstance  of  the  parties  and  executes 
their  real  intention,  and  prevents  either  of 
the  parties  to  the  instrument  committing  a 
fr^iud  on  the  other  by  daiming  it  as  an 
absolute  conveyance,  notwithstanding  it  was 
given  and  accepted  as  security.  In  other 
CO  words,  the  real  transaction  is  permitted  to 
•  be*proved.  This  court  said  in  Peugh  v.  Da- 
vis, 06  U.  S.  330,  24  L.  ed.  776,  and  repeated 
K  in  Brick  v.  Brick,  98  U.  S.  614,  25  L.  ed. 
266:  ''As  the  equity  upon  which  the  court 
acts  in  such  cases  arises  from  the  real  char- 
acter of  the  transaction,  any  evidence,  writ- 
ten or  oral,  tending  to  show  this,  is  admis- 
sible." The  rule  which  excludes  parol  testi- 
mony, the  court  further  said,  has  reference 
to  the  language  used  by  the  parties,  and 
does  not  forbid  an  inquiry  into  their  object 
in  executing  and  receiving  the  instrument.. 
Hughes  V.  Edwards,  9  Wheat.  489,  6  L.  ed. 
142;  Russell  v.  Southard,  12  How.  139,  13 
L.  ed.  927;  Babcodk  v.  Wyman,  19  How.  289, 
16  L.  ed.  644.  In  Morgan  v.  Shinn  (Mc- 
Lellan  v.  Shinn)  16  WalL  105,  21  L.  ed.  87, 
the  nile  of  equity  was  enforced  against  the 
bill  of  sale  of  a  vessel,  though  it  was  en- 
rolled and  also  insured  in  the  name  of  the 
transferee.  See  Livingston  v.  Story,  11  Pet. 
861,  9  L.  ed.  746. 

It  is  not  contended  that  the  equitable 
rule  is  explicit  in  the  Porto  Rican  Code;  but 
it  is  contended  that  the  power  to  enforce  the 
rule  is  given  by  §  34  of  the  act  of  Congress 


of  April  12,  1900  [81  Stat,  at  L.  84,  ehapw 
191],  which  conferred  upon  district  courts 
of  Porto  Rico,  "in  addition  to  the  ordinary 
jurisdiction  of  district  courts  of  the  United 
States,  jurisdiction  of  all  cases  cognizant  in 
the  circuit  courts  of  the  United  States," 
and  that  they  should  "proceed  therein  in  the 
same  manner  as  a  circuit  eourt.**  The  de- 
duction from  this  is  that  the  district  court, 
having  the  "ordinary  jurisdiction'*  of  both 
circuit  and  district  courts,  may  "proceed  in 
the  consideration  of  any  ease  within  that 
jurisdiction  on  the  same  principles,"  depend- 
ing  on  the  nature  of  the  case,  as  those 
courts  may. 

Appellee,  however,  says  that  it  is  not  nee- 
essary  to  insist  upon  that  proposition  beeaosa 
the  question  presented  is  the  "kind  of  evi- 
dence" which  the  court  was  entitled  to  re- 
ceive and  consider,  and  the  ease  of  Horton 
V.  Robert,  3  Castro's  Dec  de  Puerto  Rioo^ 
410,  416,  is  adduced  to  sustain  the  decision 
of  the  district  court  in  admitting  evidence 
to  explain  the  bill  of  sale  in  controversy. 
The  English  translation  of  the  decision,  giv- 
en by  the  appellee,  is  as  follows:  ^ 

"It  seems  that  the  defendant  believes,  and  g 
his  whole  contention  is  based  on  this  belief,  • 
that,  for  a  mortgage  to  be  declared  usurious, 
the  usury  must  appear  from  the  doeoment 
itself.  Such  an  affirmation  would  convert 
the  law  of  usury  into  a  dead  letter,  and  is 
directly  in  conflict  with  S  25  of  the  Law  of 
Evidence  of  Porto  Rico.  Tbi6  appellee  also 
presumes  that  the  object  of  a  written  eon- 
tract  cannot  constitute  the  subject  of  in- 
vestigation by  a  court,  upon  examining  into 
its  validity,  but  that  the  court  must  pro- 
sume  that  it  has  been  stated  correctly  in  the 
contract  itself.  This  presumption  of  the  ap- 
pellee is  contrary  to  the  second  subdivision 
of  §  101  of  the  Law  of  Evidence  of  Porto 
Rico,  and  to  the  law  established  by  tha 
American  courts.  No  matter  what  motive 
or  consideration  is  expressed  in  a  written 
contract,  the  truth  of  its  provisions  is  not 
conclusively  presumed,  but  the  same  can 
always  be  the  subject  of  investigation  bo- 
fore  a  court,  and  therefore  proof  can  always 
be  proposed  and  received  in  order  to  demon- 
strate what  was  the  true  motive  or  consider- 
ation of  the  obligation  which  may  be  estab- 


"tObligations  arising  from  contracts  have 
legal  force  between  the  contracting  parties, 
and  must  be  fulfilled  in  accordance  with 
their  stipulations."    Article  1091. 

"Contracts  shall  be  binding,  whatever 
may  be  the  form  in  which  they  may  have 
been  executed,  provided  the  essential  condi- 
tions required  for  their  validity  exist." 
Article  1278. 

"If  the  terms  of  a  contract  are  clear  and 
leave  no  doubt  as  to  the  intentions  of  the 
oontraeting  parties,  the  literal  sense  of  its 


stipulations    shall    be    observed."     Artido 
1281. 

''Commercial  contracts  shall  be  executed 
and  complied  with  in  good  faith,  according 
to  the  terms  in  which  thev  were  made  anl 
drafted,  without  evading  de  honest,  proper, 
and  usual  signification  of  written  or  spoken 
words  with  arbitrary  interpretations,  nor 
limiting  the  effects  which  are  naturally  d^ 
rived  from  the  manner  in  which  the  oon* 
tractors  may  have  explained  their  wishes 
and  contracted  their  obligations."  Artido 
67,  Code  of  Oommeresii 
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lished.    See  also  paragraph  38  of  §  102  of 
the  Law  of  Eridenoe  of  Porto  Rico." 
The  law  of  evidence  referred  to  is  inserted 

^in  the  margin.t 

g     Horton  t.  Robert  eeeme  to  interpret  the 

*  Code  as  permitting*  the  application  of  the 
equitable  rule,  and  definee  the  word  "con- 
sideration" in  §  101  to  comprehend  the 
motii?€  or  purpose  of  the  instrument.  If 
there  is  any  decision  or  statute  which  mili- 
tates with  this  conclusion,  we  feel  sure  that 
appellants  would  have  cited  it.  But  we 
need  not  distinguish  between  motive  and 
consideration.  The  testimony  was  addressed 
to  the  consideration  of  the  bill  of  sale  in  its 
■trietest  sense.  On  the  face  of  the  instru- 
ment the  bank  engaged  to  give  up  its  debt 
for  the  stock  of  goods.  This,  then,  consti- 
tuted the  consideration  as  expressed,  but 
the  testimony  explaining  it  showed  that  it 
was  not  the  real  consideration,  that  the  real 
oonsideration  was  to  keep  Suarez  &  Company 
a  going  concern,  and  to  give  the  bank  addi- 
tional security.  More  than  this  it  is  not 
necessary  to  decide;  and  we  shall  not  con- 
sider, therefore,  the  contention  of  appellee 

^  and  the  citations  to  support  it,  that  the  law 
M  of  Spain  "permits  what  our  own  does  not-~ 

•  the  admission  of  oral*  testimony  regarding 
all  the  terms  of  a  contract  upon  equal  foot- 
ing with  the  writing  which  evidences  it." 

It  is,  however,  contended  that,  if  it  should 
be  held  that  the  bill  of  sale  did  not  pay  or 
discharge  the  debt,  appellant  Maria  de  las 
Nieves  was  (a)  but  a  guarantor,  and  her  lia- 


bility must  be  determined  as  sueh.  (b)  The 
deed  of  sale  was  but  a  novation,  (c)  It 
constituted,  under  all  the  drcumtsances,  a 
modification  of  the  security,  and  released 
her,  the  guarantor. 

All  these  objections  seem  (we  say  seem, 
because  the  argument  to  support  them  is 
somewhat  involved)  to  rest  on  the  conten- 
tion that  the  bill  of  sale  was  not  taken  as 
an  additional  security,  and  is,  therefore, 
answered  by  what  has  been  said.  Whether 
she  was  a  guarantor  or  not,  that  could  not 
make  a  mortgage  of  her  real  estate  any  less 
effective,  or  make  the  bill  of  sale  something 
other  than  what  it  was^  Joyce  v.  Auten,  179 
U.  S.  501,  45  L.  ed.  832,  21  Sup.  Ct  Rep.  227. 

It  is  next  contended  by  appellants  that 
the  bank  "acquired  no  specific  right  or  in- 
terest in  the  inheritance  or  participations  of 
appellant  Maria  de  las  Nieves  Cabrera  y 
Pruna  in  the  estate  of  her  deceased  mother," 
because,  as  it  is  further  contended,  "that 
her  interest  in  the  estate  of  her  mother  had 
not  yet  been  divided  or  assigned."  There 
was  an  allegation  in  the  bill  that  such  inter- 
est was  covered  by  the  mortgage,  which  was 
not  denied.  Besides,  it  does  not  appear  that 
the  point  was  made  in  the  lower  court,  and 
counsel  say  here,  after  quoting  some  very 
general  provisions  of  the  Civil  Code  of  Porto 
Rico,  and  articles  110  and  111  of  the  mort- 
gage law,  "as  we  more  confidently  rely  upon 
the  other  points  in  this  case,  we  do  not  en- 
ter into  a  discussion  of  the  law  bearing  on 
this    point."    We    leave    the    point    where 


tSec.  25.  When  the  terms  of  an  agreement 
have  been  reduced  to  writing  by  the  par- 
ties, it  is  to  be  considered  as  containing  all 
those  terms,  and  therefore  there  can  be  be- 
tween the  parties  and  their  representatives 
or  successors  in  interest  no  evidence  of  the 
terms  of  the  agreement,  other  than  the  con- 
tents of  the  writing,  except  in  the  following 
eases: 

1.  Where  a  mistake  or  imperfection  of  the 
writing  is  put  in  issue  by  the  pleadings. 

2.  Where  the  validity  of  the  agreement  is 
the  fact  in  dispute. 

But  this  section  does  not  exclude  other 
evidence  of  the  circumstances  under  which 
the  agreement  was  made  or  to  which  it  re- 
lates, as  defined  in  section  twenty-eight,  or 
to  explain  an  intrinsic  ambiguity,  or  to  es- 
tablish illegality  or  fraud.  The  term  "agree- 
ment" includes  deeds  and  wills,  as  well  as 
contracts  between  parties. 

Sec.  28.  For  the  proper  construction  of  an 
instrument,  the  circumstances  xmder  which 
it  was  made,  including  the  situation  of  the 
subject  of  the  instrument,  and  of  the  parties 
to  it,  may  also  be  shown,  so  that  the  judge 
be  placed  in  the  position  of  those  whose  lan- 
guage he  is  to  interpret. 

Sec.  101.  The  following  presumptions,  and 
no  others,  are  deemed  conclusive. 


2.  The  truth  of  the  facts  recited,  from  the 
recital  in  a  written  instrument  between  the 
parties  thereto,  or  their  successors  in  inter- 
est by  a  subseauent  title;  but  this  rule  does 
not  apply  to  the  recital  of  a  consideration. 
...... 

Sec.  102.  All  other  presumptions  are  sat- 
isfactory, if  uncontradicted.  Th^  are  de- 
nominated disputable  presumptions,  and 
may  be  controverted  by  other  evidence.  The 
following  are  of  that  kind: 

38.  That  there  was  a  good  and  sufficient 
consideration  for  a  written  contract. 

See.  107.  No  evidence  shall  be  considered 
as  conclusive  or  unanswerable  unless  so  de- 
clared by  this  act.  Laws  of  Porto  Rico, 
1905,  pages  73,  74,  87,  88,  90. 

In  the  same  connection  should  be  consid- 
ered article  1186  of  the  Civil  Code  of  Porto 
Rico,  which  reads  as  follows: 

"Public  instruments  are  evidence,  even 
against  a  third  person,  of  the  fact  which 
gave  rise  to  their  execution,  and  of  the  date 
of  the  latter. 

"They  shall  also  be  evidence  against  the 
contracting  parties  and  their  legal  represent- 
atives with  regard  to  the  declarations  the 
former  may  have  made  therein."  Reviaed 
Statutes  &  Codes  of  Porto  Rioo,  1902. 
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eounsel  liaa  left  it.  We  do  not  feel  called 
upon  to  Qompare  the  provisions  which  he  has 
dted  with  those  cited  by  counsel  for  appel- 
lee, which,  it  is  contended,  have  a  contrary 
effect,  and  establish  that  an  heir  or  devisee 
has  an  interest  in  the  inheritance  before  the 
^  division,  which  he  may  sell  or  mortgage. 
g  It  is  enough  to  say  that  the  provisions 
•  quoted  by«appellanta  do  not  sustain  their 
contention.  They  quote  article  1874  of  the 
Civil  Code,  in  force  at  the  time  the  mort- 
gage was  given,  as  confining  a  mortgage  con- 
tract to  real  property  and  to  rights  in  real 
estate  which  can  be  alienated  according  to 
law.  There  is  no  attempt  to  define  such 
rights  other  than  to  quote  article  108  of  the 
mortgage  law  as  follows: 

"Article  108.  The  following  are  not  mort- 
gageable: 

"6.  The  property  right  in  things  which, 
although  they  will  be  owned  In  the  future, 
are  not  yet  recorded  in  the  name  of  the  per- 
son who  will  have  a  right  to  own  them." 

But  the  interest  of  Maria  de  las  Nieves  in 
her  mother's  estate  had  accrued,  and  because 
it  was  an  undivided  interest  did  not  make 
it  a  "property  right**  to  be  owned  in  the 
future." 

Articles  110  and  111  of  the  mortgage  law 
are  clearly  not  applicable.  They  only  refer 
to  what  incidents  of  an  estate  the  mortgage 
of  it  extends,  as  improvements,  crops,  rents, 
etc 

It  is  finally  contended  that,  if  Maria  de 
las  Nieves  is  responsible  at  all,  it  is  only  for 
a  part  of  the  debt.  This  contention  is  an- 
swered in  effect  by  what  we  have  already 
said.  Whether  as  principal  or  surety,  she 
bound  herself  to  the  bank  for  the  whole 
debt, — mortgaged  her  property  for  the  whole 
debt, — and  her  liability  extends  to  the  whole 
debt. 

Decree  affirmed. 

(214  U.  S.  2S6) 

RICHARD  BONG,  Plff.  in  Err., 

V. 

ALFRED  8.  CAMPBELL  ART  COMPANY. 

COPTBIQHTB  (S  46*)— TbANSIXB  OF  RIGHT. 

1.  An  author  of  a  painting,  who,  not  be- 
ing a  citizen  or  subject  of  a  foreign  state 
with  which  the  United  States  has  copyright 
relations,  is  excluded  by  the  act  of  March 
8,  1891  (26  Stat,  at  L.  1107,  chap.  6W,  U.  8, 
Comp.  Stat  1901,  p.  3406),  S  13,  from  the 
benefit  of  copyright,  cannot  convey  such 
right  to  a  person  whose  citizenship  is  such 
as  to  satisfy  tiie  provisions  of  that  seetioiL 

[Bd.   Note.— For   other  cases,   see   Copyrlgbts, 
Cent  Dig.  i  42;   Dec  Dig.  i  «.«] 
GoPTBioHm  (I  21*>— Who  Mat  Havs— 

Alixnb. 

2.  The  action  of  the  President  is  a  condi* 
tioa  of  the  right  of  a  foreign  citizen  to  the 


benefits  of  the  act  of  March  8,  1801,  i  IS, 
giving  the  right  of  copyright  to  citizens  of 
a  foreign  state  when  such  state  permits  to 
citizens  of  the  United  States  the  benefit  of 
copyright  on  substantially  the  same  basis 
as  its  own  oitizens,  or  is  a  paiiy  to  an  in- 
ternational agreement  which  provides  for 
reciprocity  in  the  granting  of  copyright,  by 
the  terms  of  which  agreement  the  United 
States  may,  at  its  pleasure,  become  a  party, 
the  existence  of  such  condition  to  be  deter- 
mined by  the  President  by  proclamation, 
made  from  time  to  time,  as  the  purposes  of 
the  act  may  require. 

[Bd.  Note.-^]9^or  ether  cases,  see  CopTrlglita, 
Dec  Dig.  I  21.*] 

[No.  160.] 

Argued  and  submitted  April  16,  1900.    De- 
cided May  24,  1909. 

IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Second  Cir- 
cuit, to  review  a  judgment  which  affirmed  a 
judgment  of  the  Circuit  Court  for  the  South- 
em  District  of  New  York,  directing  a  ver- 
dict for  defendant  in  an  action  for  the  in- 
fringement of  a  copyright    Affirmed. 

See  same  case  below,  83  C.  C.  A.  678,  168 
Fed.  116. 

The  facts  are  stated  in  the  opinion. 

Mr.  Max  J.  Kohler  for  plaintiff  in  error. 

Mr.  George  Ryall  for  defendant  in  error.  «i 

*Mr.  Justice  McKenna  delivered  the  opia-  * 
ion  of  the  court: 

This  is  an  action  under  the  copyright 
statutes  to  recover  penalties  and  forfeitures 
for  the  infringement  of  a  copyright  of  a 
painting. 

The  complaint  shows  the  following  facts: 
Plaintiff  in  error  (as  he  was  plaintiff  in  the 
trial  court,  we  shall  refer  to  him  hereafter 
as  plaintiff,  and  to  defendant  in  error  as  de- 
fendant) was  a  citizen  and  subject  of  the 
German  Empire  and  resident  of  the  dty  of 
Berlin,  that  nation  being  one  which  permits 
to  citizens  of  the  United  States  the  benefit 
of  copyright  on  substantially  the  same  basis 
as  its  own  citizens.  It  is  a  party  to  an 
international  agreement  which  provides  for 
reciprocity  in  the  granting  of  copyright,  by 
the  terms  of  which  agreement  the  United  n 
States  may,  at  its  pleasure,  become  a  party,  S 
the  existence  of*which  condition  has  been  de-* 
termined  by  the  President  of  the  United 
States  by  proclamation  duly  made.  27  Stat, 
at  L.  1021.  The  defendant  is  a  New  Jersej 
corporation  doing  business  in  New  York  un- 
der the  laws  of  the  latter  state. 

In  1899  one  Daniel  Hernandez  painted  and 
designed  a  painting  called  ''Doloe  Vmt 
"Siente,"  he  then  being  a  citizen  and  subject 
of  Spain,  which  nation  permits  the  benefit 
of  copyright  to  citizens  of  the  United  States 


•For  other  < 
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on  subBtantially  the  same  basis  as  its  own 
citizens,  as  has  been  determined  by  the  proc- 
lamation of  the  President  of  the  United 
States.  2€  Stat,  at  L.  871.  Prior  to  Novem- 
ber 8,  1902,  plaintiff  became  the  sole  pro- 
prietor of  said  painting  by  due  assignment 
pursuant  to  law.  About  said  date  plaintiff 
applied  for  a  copyright,  in  conformity  with 
the  laws  of  the  United  States  respecting 
copyrights,  before  the  publication  of  the 
painting  or  any  copy  thereof.  Plaintiff  in- 
scribed, and  has  kept  inscribed,  upon  a  visi- 
ble portion  of  the  painting,  the  words 
''Copyright  by  Rich.  Bong."  and  also  upon 
every  copy  thereof.  By  reason  of  the  prem- 
ises, it  is  alleged,  plaintiff  became  and  was 
entitled,  for  the  term  of  twenty-eight 
years,  to  the  sole  liberty  of  printing,  re- 
printing, publishing,  and  vending  the  paint- 
ing. A  violation  of  the  copyright  by  de- 
fendant is  alleged  by  printing,  exposing  for 
sale,  and  selling,  copies  of  the  painting  un- 
der the  name  of  "Sunbeam,"  by  Hernandez, 
and  that  defendant  has  in  its  possession 
over  1,000  copies.  By  reason  of  the  prem- 
ises, it  is  alleged,  and  under  S  4065  of  the 
Revised  Statutes  of  the  United  States,  as 
amended  by  the  act  of  March  2,  1896  [28 
Stat  at  L.  965,  chap.  194,  U.  S.  Comp.  Stat 
1901,  p.  3414],  defendant  has  forfeited  the 
plates  on  which  the  painting  is  copied  and 
every  sheet  thereof  copied  or  printed,  and 
$10  for  every  copy  of  the  same  in  its  pos- 
session and  by  it  sold  or  exposed  for  sale, 
not  more,  however,  than  $10,000,  whereof 
one  half  shall  go  to  plaintiff  and  the  other 
half  to  the  United  States.  Judgment  of  for- 
feiture is  prayed. 

Defendant  answered,  admitting  that  it 
was  a  corporation,  as  alleged,  and  was  do- 
ing business  in  New  York.    It  denied,  either 

2  absolutely  or  upon  information  and  belief, 

Jail  other  allegations. 

*  *The  court  directed  a  verdict  for  the  de- 
fendant, counsel  for  the  plaintiff  having 
stated  in  his  opening,  as  it  is  admitted, 
that  he  would  offer  no  evidence  to  establish 
the  citizenship  of  Hernandez,  and  would  not 
controvert  the  statement  made  by  the  de- 
fense that  he  was  a  citizen  of  Peru  (it  was 
alleged  in  the  complaint  that  he  was  a  citi- 
zen of  Spain),  as  to  which  country  the  Pres- 
ident had  issued  no  copyright  proclamation. 
It  is  also  admitted  that  plaintiff  never 
owned  the  "physical  painting."  There  was 
introduced  in  evidence  a  conveyance  of  the 
right  to  enter  the  painting  for  copyright 
protection  in  America,  and  the  exclusive 
right  of  reproduction  hi  colors,  and  of  en- 
graving, etching,  lithography  bi  black  and 
in  colors.  The  right  of  photography  and  re- 
production by  all  photographic  monochrome 
processes  was  reserved. 
The  ruling  of  the  cirenit  wmrt,  and  that 


of  the  court  of  appeals  sustaining  it,  were 
based  on  the  ground  that  Hemandea,  being 
a  citizen  of  Peru,  and  not  having  the  right 
of  copyright  in  the  United  States,  could  con- 
vey no  right  to  plaintiff.  Plaintiff  attackb 
this  ruling,  and  contends  that  the  act  of 
March  8,  1891  [26  Stat  at  L.  1106,  chap. 
665,  U.  S.  Comp.  Stat  1901,  p.  3406],  "con- 
fers copyright  where  the  person  applying 
for  the  same  as  proprietor  or  assign  of  the 
author  or  proprietor  is  a  subject  of  a  coun- 
try with  which  we  have  copyright  relations, 
whether  the  author  be  a  subject  of  one  of 
those  countries  or  not.** 

Whatever  strength  there  is  in  the  con- 
tention must  turn  upon  the  words  of  the 
statute  conferring  the  copyright.  Section 
4952  of  the  Revised  Statutes,  as  amended 
by  the  act  of  March  8,  1891  [26  Stat  at 
L.  1107,  chap.  665,  U.  S.  Comp.  Stat  1901, 
p.  3406]  (1  U.  S.  Rev.  Stat  Supp.  951),  reads 
as  follows: 

"The  author,  inventor,  designer,  or  pro- 
prietor of  any  book,  map,  chart,  .  .  . 
painting  .  .  .  and  the  executors,  admin- 
istrators, or  assigns  of  any  such  person, 
shall,  upon  complying  with  the  provisions  of 
this  chapter,  have  the  sole  liberty  of  print- 
ing, reprinting,  publishing,  completing,  copy- 
ing, executing,  finishing,  and  vending  the 
same,"  etc 

Other  sections  prescribe  the  proceedings  to 
be  taken  to  secure  copyright,  and  8  18  pro-io 
vides  as  follows:  J 

*"That  this  act  shall  only  apply  to  a  dti-  * 
zen  or  subject  of  a  foreign  state  or  nation 
when  such  foreign  state  or  nation  permits 
to  citizens  of  the  United  States  of  America 
the  benefit  of  copyright  on  substantially  the 
same  basis  as  its  own  citizens;  or  when  such 
foreign  state  or  nation  is  a  party  to  an  in- 
ternational agreement  which  provides  for 
reciprocity  in  the  granting  of  copyright,  by 
the  terms  of  which  agreement  the  United 
States  of  America  may,  at  its  pleasure,  be- 
come a  party  to  such  agreement.  The  ex- 
istence of  either  of  the  conditions  aforesaid 
shall  be  determined  by  the  President  of  the 
United  States  by  proclamation,  made  from 
time  to  time,  as  the  purposes  of  this  act 
may  require."    1  U.  S.  Rev.  Stat.  Supp.  954. 

Plaintiff  urges  that  he  is  "the  'assign'  of 
the  author  and  proprietor  of  the  painting 
.  .  .  and  being  himself  a  'citizen  or  sub- 
ject of  a  foreign  nation'  with  which  we  have 
copyright  relations,"  the  condition  of  the 
statute  is  satisfied,  and  his  copyright  is  val- 
id, though  Hernandez  was  not  such  citizen 
or  subject.  In  other  words,  though  the  au- 
thor of  a  painting  has  not  the  right  to  copy- 
right, his  assignee  has  if  he  is  a  citizen  or 
subject  of  a  foreign  state  with  which  wa 
have  copyright  relations,  these  being,  it  it 
contended,  the  conditions  expressed  in  |  IS. 
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Counsel's  Argument  In  support  of  this  con- 
tention is  able,  but  we  are  saved  from  a 
detailed  consideration  of  it  by  the  decision 
of  this  court  in  American  Tobacco  Co.  ▼. 
Werckmeister,  207  U.  8.  284,  52  L.  ed.  208, 
28  Sup.  Ct.  Rep.  72,  12  A.  A  E.  Ann.  Cas. 
596.  In  that  case  we  said  that  "the  purpose 
of  the  eopyright  law  is  not  so  much  the 
protection  and  control  of  the  visible  thing  as 
to  secure  a  monopoly,  having  a  limited  time, 
of  the  right  to  publish  the  production,  which 
is  the  result  of  the  inventor's  thought.''  In 
considering  who  was  entitled  to  such  right 
under  the  statute,  we  defined  the  word 
"assigns,"  as  used  in  the  statute.  We  said: 
"It  seems  clear  that  the  word  'assigns,'  in 
this  section  is  not  used  as  descriptive  of 
the  character  of  the  estate  which  the 
'author,  inventor,  designer,  or  proprietor' 
may  acquire  under  the  statute,  for  the  'as- 

•  signs'  of  any  such  person,  as  well  as  the 
2[  persons  themselves,  may,  'upon  complying 

*  with  the  provisions* of  this  chapter,'  have 
the  sole  liberty  of  printing,  publishing,  and 
vending  the  same.  This  would  seem  to  dem- 
onstrate the  intention  of  Congress  to  vest 
in  'assigns,'  before  copyright,  the  same  priv- 
ilege of  subsequently  acquiring  complete 
statutory  copyright  as  the  original  author, 
inventor,  designer,  or  proprietor,"  and  there 
was  an  explicit  definition  of  the  right  trans- 
ferred as  follows:  "While  it  is  true  that  the 
property  in  copyright  in  this  country  is 
the  creation  of  statute,  the  nature  and  char- 
acter of  the  property  grows  out  of  the  recog- 
nition of  the  separate  ownership  of  the  right 
of  copying  from  that  which  inheres  in  the 
mere  physical  control  of  the  thing  itself,  and 
the  statute  must  be  read  in  the  light  of  the 
intention  of  Congress  to  protect  this  intan- 
gible right  as  a  reward  of  the  inventive 
genius  that  has  produced  the  work."  In 
other  words,  an  assignee  within  the  meaning 
of  the  statute  is  one  who  receives  a  transfer, 
not  necessarily  of  the  painting,  but  of  the 
right  to  multiply  copies  of  it.  And  such 
right  does  not  depend  alone  upon  the  stat- 
ute, as  contended  by  plaintiff,  but  is  a  right 
derived  from  the  painter  and  secured  by  the 
statute  to  the  assignee  of  the  painter's  right. 
Of  this  the  opinion  leaves  no  doubt,  for  it  is 
further  said:  "We  think  every  consideration 
of  the  nature  of  the  property  and  the  things 
to  be  accomplished  supports  the  conclusion 
that  this  statute  means  to  give  to  the  as- 
signs of  the  original  otimer  of  the  right  to 
eopyright  an  ortiole  [italics  ours]  the  right 
to  take  out  the  copyright  secured  by  the 
statute  independently  of  the  ownership  of 
the  article  itself."  The  same  idea  was  re- 
peated when  the  court  came  to  consider 
whether  the  exhibition  of  the  painting, 
wliieh  was  the  subject-matter  of  the  case,  in 
the   Royal  Gallery,   constituted   a  general 


publication  which  deprived  the  painter,  aa 
the  owner  of  the  copyright,  of  the  benefit 
of  the  statutory  provision.  It  was  said: 
"Considering  this  feature  of  the  case,  it  ia 
well  to  remember  that  the  property  of  the 
author  or  painter  in  his  intellectual  creation 
is  absolute  until  he  voluntarily  parts  with 
the  same."  And  the  painter  had  the  right 
of  copyright,  he  being  a  subject  of  Great |» 
Britain,  that  country  having  copyright  rela-^ 
tions  with^the  United  States.  His  assignee,* 
WerckmeUter,  was  also  a  citizen  of  a  coun- 
try having  copyright  relations  with  us.  But 
it  was  the  right  of  the  painter  which  was 
made  prominent  in  the  case  and  determined 
its  decision. 

It  was  not  an  abstract  right  the  court 
passed  on,  one  that  arose  simply  from  own- 
ership of  the  painting.  It  was  the  right 
given  by  the  statute,  and  which,  when  trans- 
ferred, constituted  the  person  to  whom  it 
was  transferred  an  assignee  under  the  stat- 
ute and  of  the  rights  which  the  statute  con- 
ferred on  the  assignor.  "It  is  the  physical 
thing  created,  or  the  right  of  printing,  pub- 
lishing, copying,  etc,  which  is  within  the 
statutory  protection."  It  is  this  right  of 
multiplication  of  copies  that  is  asserted  in 
the  case  at  bar,  and  it  is  not  necessary  to 
consider  what  right  plaintiff  might  have 
had  under  the  common  law  "before  he 
sought  his  Federal  copyright  and  published 
the  painting."  See  White-Smith  Music  Pub. 
Co.  V.  Apollo  Co.  209  U.  S.  1,  52  L.  ed.  655, 
28  Sup.  Ct.  Rep.  319. 

It  is  next  contended  that  Hernandez,  as 
a  subject  of  Peru,  was  entitled  to  a  statu- 
tory copyright  in  his  own  right,  because,  as 
it  is  further  contended,  Peru  belongs  to  the 
Montevideo  International  Union.  This  con- 
tention is  based  on  the  words  of  §  13,  supra, 
which  gives  the  right  of  copyright  to  a  citi- 
zen or  subject  of  a  foreign  state  or  nation 
when  such  state  or  nation  "is  a  party  to  an 
international  agreement  which  provides  for 
reciprocity  in  the  granting  of  copyright,  by 
the  terms  of  which  agreement  the  United 
States  of  America  may,  at  its  pleasure,  be- 
come a  party  to  such  agreement."  If  this 
were  all  there  were  in  the  statute,  the  con- 
tention of  the  plaintiff  might  have  some 
foundation.  The  statute,  however,  provides 
that  the  existence  of  such  condition  "shall 
be  determined  by  the  President  of  the 
United  States  by  proclamation,  made  from 
time  to  time,  as  the  purposes"  of  the  "act 
may  require."  It  is  insisted,  however,  that 
this  provision  is  directory,  and  a  right  is 
conferred  independent  of  the  action  of  the 
President,  liis  proclamation  being  only  a 
convenient  mode  of  proving  the  fact.  Wsqi^ 
cannot  concur  in  this  view,  nor  do  the  cases  J^ 
cited  by  ♦plaintiff  sustain  it.  In  Morrill  ¥.• 
Jones,  106  U.  S.  466,  27  L.  ed.  267, 1  Sup.  Ct 
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Rep.  428;  Oftmpbell  ▼.  United  SUtes,  107 
U.  S.  407,  27  L.  ed.  502,  2  Sup.  Ct  Rep.  759; 
Williamson  ▼.  United  States,  207  U.  S.  425» 
68  L.  ed.  278,  28  Sup.  a.  Rep.  163,  this 
eonrt  decided  that  where  the  Secretary  of 
the  Treasury  or  Secretary  of  the  Interior 
is  authorized  to  make  regulations  in  aid  of 
the  law,  he  cannot  make  regulations  which 
defeat  the  law.  In  Buttfield  ▼.  Stranahan, 
192  U.  S.  470,  48  L.  ed.  625,  24  Sup.  Gt.  Rep. 
849,  a  regulation  of  the  Secretary  of  the 
Treasury  fixed  the  primary  standard  of  im- 
ported tea,  and  was  sustained  as  an  "ezecu- 
tive  duty  to  effectuate  the  legislative  policy 
declared  in  the  statute." 

It  is  admitted  that  the  decision  of  the 
state  department  is  adverse  to  the  conten- 
tion, and  it  is  asserted  by  defendant,  and 
not  denied  by  plaintiff,  that  the  Librarian 
of  Congress  has  always  construed  the  stat- 
utes as  denying  to  citizens  of  Peru  copy- 
right protection.  We  think,  besides,  the 
statute  is  dear,  and  makes  the  President's 
proclamation  a  condition  of  the  right.  And 
there  was  reason  for  it.  The  statute  con- 
templated a  reciprocity  of  rights;  and  what 
officer  is  better  able  to  determine  the  condi- 
tions upon  which  they  might  depend  than 
the  President  r 

On  the  record,  we  think  there  was  no  er- 
ror in  directing  a  verdict  on  the  opening 
statement  of  counsel.  We  agree,  however, 
with  plaintiff,  that  it  is  better  to  let  a 
case  be  developed  by  evidence.  In  Hoffman 
House  V.  Foote,  172  N.  Y.  848,  65  N.  E. 
169,  it  was  pertinently  said:  '^he  practice 
of  disposing  of  cases  upon  the  mere  open- 
ing of  counsel  is  generally  a  very  unsafe 
method  of  deciding  controversies  where  there 
it  or  was  anything  to  decide." 

Judgment  affirmed. 


<214  U.  S.  206) 

STATE  OF  WASHINGTON 

V. 

STATE  OF  OREGON. 

States  (§  12*)— Bound abies— Middle  of 
Ghannkl.  ,    ^ 

1.  The  middle  of  the  north  ship  channel  of 
the  Columbia  river,  described  as  the  bound- 
ary between  Oregon  and  Washington  in  the 
act  of  February  14,  1869  (11  Stat,  at  L.  883, 
chap.  33),  admitting  Oregon  into  the  Union, 
remains  the  boundary,  subject  to  the  changes 
in  it  which  come  by  accretion,  and  is  not 
moved  to  the  other  channel  because  the  lat- 
ter, in  the  course  of  years,  becomes  the  more 
important,  and  is  properly  called  the  main 
ehannel  of  the  river. 

[Ed.  Note.— For  other  cases,  see  SUtes,  Dec. 
-Dig.  9  12.*] 
States  (I  12^)— Boundabies^-Middlb  or 

CHAWNEIr-"MlDDLB   CHANNEL    OF    SAID 
BlVBB." 

2.  The  middle  of  the  main  channel  of  the 
-river  is  what  is  meant  by  the  words  'the 


middle  channel  of  said  river,*  in  the  act  of 
February  14,  1859,  admitting  Or^on  into  tha 
Union,  with  the  Columbia  nver  as  its  north- 
em  boundary. 

[Bd.  Note.— For  other  oases,  see  SUtes,  Deo. 
Dig.  9  !«.•] 

States  (S  12*)  —  Boundabibb  —  "Widest 
Channel." 

3.  The  widest  expanse  of  water  which  can 
reasonably  be  called  a  channel  is  what  is 
meant  bv  the  words  "widest  channel"  in  the 
act  of  February  14,  1869,  admitting  Oregon 
into  the  Union,  with  the  Columbia  river  as 
its  northern  boundary. 

[Ed.  Note.— For  otber  eases,  see  States,  Dec. 
Dig.  9  12.*] 

States  (I  12*)— Boundabies— Isulnds. 

4.  Desdemona  sands  and  Snag  island  are 
within  the  territorial  limits  of  the  state  of 
Oregon,  admitted  into  the  Union  by  the  act 
of  February  14,  1859,  with  its  northern 
boundary  described  as  a  point  due  west  and 
opposite  the  middle  of  the  north  ship  chan- 
nel of  the  Columbia  river,  thence  easterly 
to  and  up  the  middle  ehannel  of  said  river, 
and,  where  it  is  divided  by  islands,  up  the 
middle  of  the  widest  channel. 

[Ko.  8,  Original.] 
Decided  May  24,  1909. 

PETITION  for  rehearing  in  a  suit  in 
equity  betwean  the  states  of  Washing- 
ton and  Oregon,  to  determine  the  boundary 
line  between  those  states,  in  which  such 
boundary  was  adjudged  to  be  the  center  of 
the  north  channel  of  the  Columbia  river, 
subject  to  certain  changes  from  accretions. 
Denied. 

The  facts  are  stated  in  the  opinion. 

Messrs.  8.  H.  Piles,  W.  P.  Bell,  George 
Turner,  and  B.  0.  Macdonald  for  complain- 
ant. 

Messrs.  A.  Iff.  Crawford,  O.  W.  Fulton, 
I.  H.  Van  Winkle,  Harrison  Allen,  and  A. 
M.  Smith  for  defendant  ^ 

*Mr.  Justice  Brewer  delivered  the  opinion  * 
of  the  court: 

This  case  was  decided  on  November  18, 
1908,  substantially  in  favor  of  the  state  of 
Oregon.  211  U.  a  127, 53  L.  ed.  — ^,29  Sup. 
Ct  Rep.  47.  On  February  17  of  this  year 
a  petition  for  rehearing  was  presented  by  the 
state  of  Washington.  On  examination  of 
that  petition  we  entered  an  order  directing 
that  the  parties  have  leave  to  file  briefs  upon 
the  questions.  They  have  done  so,  and  we 
have  re-examined  the  case  with  great  care. 

There  are  practically  two  matters  pre- 
sMited:  One,  whether  the  boundary  near  the 
mouth  of  the  Columbia  river  was  and  is  the 
channel  north  of  Sand  island.  We  held  that 
it  was,  and  with  that  conclusion  we  are  still 
satisfied.    It  is  unnecessaiy  to  restate  the 


•For  other  cases  see  same  topic  ft  f  kumbkb  In  D«5,  ft  Am.  Dts".  1907  to  date,  ft  Rep'r  Indexes 
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reaaont  therefor.  We  may,  however,  re- 
fer to  Miaaouri  t.  Kentucky,  11  Wall.  396, 
20  L.  ed.  116,  aa  much  in  point  That  waa  a 
eontroversy  between  those  two  states  aa  to 
the  title  of  Wolf  island.  The  treaty  between 
France,  Spain,  and  England  in  Feb- 
ruaiy,  1763,  stipulated  that  the  middle  of  the 
Mississippi  should  be  the  boundary  between 
the  British  and  French  territories  on  the 
continent  of  North  America.  This  was  recog- 
nized by  the  treaty  of  peace  with  Great 
Britain  in  1783  [8  Stat,  at  L.  80],  and  dif- 
ferent treaties  since  then.  The  boundaries 
of  Missouri  when  she  was  admitted  into  the 
Union  as  a  state  in  1820  [3  Stat  at  L.  645, 
chap.  22]  were  fixed  on  this  basis.  Kentuc- 
ky had  succeeded  in  1792  to  the  right  and 
possession  of  Virginia,  which,  by  yirtue  of  the 
treaties  referred  to,  extended  to  the  middle 
of  the  bed  of  the  Mississippi.  The  main  chan- 
nel of  the  Mississippi  had  been,  up  to  at 
least  1820,  west  of  the  island.  There  was 
testimony  that  since  then  it  had  changed  to 
the  east  side.  Nevertheless  the  court  held 
that  the  island  remained  still  a  part  of  Ken- 
tucky, saying  (p.  401): 

*1t  follows,  therefore,  that  if  Wolf  island 
in  1763,  or  in  1820,  or  at  any  intermediate 
period  between  these  dates,  waa  east  of  this 
line,  the  jurisdiction  of  Kentucky  rightful- 
ly attached  to  it  If  the  river  has 
subsequently  turned  its  course,  and  now  runs 
east  of  the  island,  the  statua  of  the  parties 
m  to  this  controversy  is  not  altered  by  it,  for 
?the  channel  which  the*  river  abandoned  re- 
mains, aa  before,  the  boundary  between  the 
states,  and  the  island  does  not,  in  conse- 
quence of  thia  action  of  the  water,  change 
ita  owner." 

So,  whatever  changes  have  come  in  the 
north  channel,  and  although  the  volume  of 
water  and  the  depth  of  that  channel  have 
been  constantly  diminishing,  yet,  as  all  re- 
sulted from  processes  of  accretion,  or,  per- 
haps, also  of  late  yeara,  from  the  jetties  con- 
structed by  Congress  at  the  mouth  of  the 
river,  the  boundary  is  still  that  channel,  the 
precise  line  of  separation  being  the  varying 
center  of  that  channel.  Jefferia  t.  East 
Omaha  Land  Co.  134  U.  S.  178,  33  L.  ed.  872, 
10  Sup.  Ct  Rep.  618;  Nebraska  v.  Iowa,  143 
U.  S.  369,  36  L.  ed.  186,  12  Sup.  Ct  Rep. 
896;  Iowa  v.  lUinois,  147  U.  S.  1,  37  L.  ed. 
66,  13  Sup.  Ct  Rep.  239;  Missouri  v.  Ne- 
braska, 196  U.  S.  23,  49  L.  ed.  372,  26  Sup. 
Ct  Rep.  166;  Louisiana  v.  Mississippi,  202 
U.  8.  1,  60  L.  ed.  913,  26  Sup.  Ct  Rep.  408, 
671. 

The  other  question  arises  in  thia  way. 
The  act  admitting  Oregon,  after  naming  as 
the  commencement  of  the  boundary  ''a  point 
due  west  and  opposite  the  middle  of  the 
north  ship  ehannd  of  the  Columbia  river," 
adds  ^'thence  eaaterly,  to  and  up  the  middle 


channel  of  aaid  river,  and,  wherc>  it  ia  di- 
vided by  islands,  up  the  middle  of  the  widest 
channel  thereof  to  a  point  near  Fort  Wal- 
la-Walla.'' [11  SUt  at  L.  383,  chap.  33.] 
With  reference  to  this  we  said:  "The  tes- 
timony fails  to  show  anything  calling  for 
consideration  in  respect  to  the  last  clause  in 
the  quotation  from  the  boundary  of  Oregon. 
The  channel  is  not  divided  by  islands." 
Now,  it  is  alleged  that  there  is  set  forth  in 
the  bill  of  complaint,  and  admitted  in  the 
answer,  that  a  controversy  haa  arisen  aa  to 
the  boundary  lines,  and  that  both  of  said 
statea  claim  and  assume  to  exercise  jurisdic- 
tion over  numerous  islands  and  sands  in  said 
Columbia  river,  sixteen  of  which  are  enu- 
merated by  name. 

While  sixteen  islands  and  sands  are  men- 
tioned, yet,  in  the  brief  filed  by  the  plaintiff 
on  the  application  for  a  rehearing,  it  is  stat- 
ed that  outside  of  Sand  island,  the  title  to 
which  is,  as  shown  in  the  former  opiniouy 
settled  by  the  decision  of  the  first  question, 
only  two,  Desdemona  sands  and  Snag  ialand, 
can  be  called  islands,  the  remainder  being 
entirely  submerged  and  only  visible  at  low 
tide.  These  two,  therefore,  are  all  that  can^ 
come  within  the  definition  in  the  boundary,  jj 
*  That  speaks  of  "the  middle  channel  of  said* 
river,"  and  counsel  contend  that  there  ia  no 
pretCTse  of  three  channels,  and  therefor  the 
language  should  properly  be  construed  as 
the  middle  of  the  main  channel  of  said  river, 
and  we  are  inclined  to  think  that  that  is 
the  true  construction.  But  it  must  be  re- 
membered that  the  boundary  in  the  first  in- 
stance passes  around  the  north  of  Sand  is- 
land, in  what  waa  known  as  the  north  chan- 
nel, and  it  does  not  strike  any  channel  which 
deservea  to  be  called  the  niain  channel  until 
it  has  passed  to  the  eastward  of  Sand  Island. 
While  the  testimony  is  not  satisfactory  as 
to  the  point,  at  the  time  of  the  admission  of 
the  state  of  Oregon,  at  which  this  north 
channel,  after  passing  Sand  island,  touched 
any  other  channel,  we  are  of  the  opinion  that 
it  must  have  been  at  a  point  east  and  north 
of  Desdemona  sands.  Of  course,  in  consid- 
ering this  matter,  we  assume  that  the  con- 
tention of  the  state  of  Washington  is  cor- 
rect,— ^that  Desdemona  sands  could  have  then 
properly  been  termed  an  island. 

With  reference  to  Snag  island,  the  ques- 
tion is  a  difficult  one.  We  agree  with  coun- 
sel that  the  term  "widest  channel"  does  not 
mean  the  broadest  expanse  of  water.  There 
must  be,  in  the  first  instance,  a  channel, — 
that  is,  a  fiow  of  water  deep  enough  to  be 
used,  and  in  fact  used,  by  vessels  in  passing 
up  and  down  the  river;  but  it  does  not  mean 
the  deepest  channel,  but  simply  the  widest 
expanse  of  water  which  can  reasonably  be 
called  a  channel.  Now,  close  to  Snag  island 
there  appear  several  channels,  the  principal 
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ones  being  Woody  Liland  channel  and  Gor^ 
dell  channel,  both  used  at  different  times  by 
Teesels  navigating  the  river.  The  Cordell 
channel  runs  to  the  north  of  Snag  island,  the 
Woody  channel  to  the  south,  while  the 
boundary  claimed  by  the  state  of  Oregon 
runs  in  a  channel  far  to  the  north  of  both 
Woody  island  and  Cordell  channels. 

Further,  it   appears  that  in   December, 
1877,   the  state  of  Or^;on  conveyed   Snag 
island,  in  consideration  of  the  sum  of  $143. 
^  76,  to  J.  W.  and  V.  Cook.    While  of  course 
t4  this  is  not  conclusive,  yet,  taken  in  connec- 
«  Hon  with  the  fact  that  the^state  of  Wash- 
ington has  never  attempted  to  interfere  with 
the  jurisdiction  of  the  state  of  Oregon  over 
Snag  island,  and  the  doubt  that  hangs  about 
the  position  and  depths  and  width  of  the  va- 
rious channels  in  the  vicinity  at  the  time  of 
the  admission  of  the  state  of  Oregon,  we 
hold  that  that  island  is  within  its  territorial 
limits. 

It  must  be  borne  in  mind  that  an  inquiry 
of  this  kind  is  attended  with  much  difficulty. 
Here  is  a  river  of  great  width,  3  miles  or  so 
at  certain  places,  whose  bed  is  largely  of 
■and,  and  whose  diannels  have  been  natural- 
ly affected  by  the  flow  of  the  water,  and  also 
of  late  years  by  the  jetties  constructed  by 
the  government  in  order  to  facilitate  naviga- 
tion. Congress,  evidently  recognizing  the 
difficulty  which  attended  the  location  of  the 
•xact  boundaries,  provided  that  the  states  of 
Washington  and  Oregon  should  have  con- 
eurrent  ''jurisdiction  in  civil  and  criminal 
cases  upon  the  Columbia  river.**  Yet  this 
provision  does  not  determine  the  boundaries 
between  the  two  states,  and  has  proved  in- 
sufficient to  settle  the  disputes  between  them 
as  to  things  done  upon  the  Columbia  river. 
Nielsen  v.  Oregon,  212  U.  S.  315,  53  L.  ed. 
— ,  29  Sup.  OL  ReiK  383. 

We  may  be  pardoned  if,  in  closing  this 
opinion,  we  refer  to  the  following: 

Joint  Besolution  to  Enable  the  States  of 
Mississippi  and  Arkansas  to  Agree  upon 
a  Boundary  Line  and  to  Determine  the 
Jurisdiction  of  Crimes  Committed  on  the 
Mississippi  River  and  Adjacent  Territory. 

Resolved  by  the  Senate  and  House  of  Rep- 
resentatives of  the  United  States  of  Ameri- 
ca in  Congress  assembled.  That  the  consent 
of  the  Congress  of  the  United  States  is 
hereby  given  to  the  states  of  Mississippi  and 
Arkansas  to  enter  into  such  agreement  or 
compact  as  they  may  deem  desirable  or  nec- 
essary, not  in  conflict  with  the  Constitution 
of  the  United  States,  or  any  law  thereof,  to 
fljc  the  boundary  line  between  said  states, 

•  where  the  Mississippi  river  now,  or  formerly, 
S  formed  the  said  boundary  line,  and  to  cede 

*  respectively,  each  to  the  other,  such* tracts 
or  parcels  of  the  territory  of  each  state  as 


may  have  become  separated  from  the  main 
body  thereof  by  changes  in  the  course  or 
channel  of  the  Mississippi  river,  and  also  to 
adjudge  and  settle  the  jurisdiction  to  be  ex* 
ercised  by  said  states,  respectively,  over  of- 
fenses arising  out  of  the  violation  of  tho 
laws  of  said  states  upon  the  waters  of  the 
Mississippi  river. 
Approved  January  26,  1900. 

Similar  ones  have  passed  Congress  in  ref- 
erence to  the  boundaries  between  Mississippi 
and  Louisiana  and  Tennessee  and  Arkansas. 
We  submit  to  the  states  of  Washington  and 
Oregon  whether  it  will  not  be  wise  for  them 
to  pursue  the  same  course,  and,  with  the 
consent  of  Congress,  through  the  aid  of  com- 
missioners, adjust,  as  far  as  possible,  the 
present  appropriate  boundaries  between  the 
two  states,  and  their  respective  jurisdiction. 

The  petition  for  rehearing  is  denied. 


(214  U.  S.  218) 
ADAMS  EXPRESS  COMPANY,  Plff.in  Err„ 

V. 

COMMONWEALTH  OF  KENTUCKY. 
Commerce   (§  83*)— Statb  REOULATioir— 

FUBNISHINQ    iNTOZIGATinO    LiQUOBfl  TO 

Inebriate. 

The  provision  for  the  punishment  of  know- 
ingly furnishing  intoxicating  liquor  to  an 
inebriate,  which  is  made  by  Ky.  Stat.  1903, 
§  1307,  is,  as  applied  to  the  transportation 
of  liquor  by  an  express  company  from  state 
to  state,  an  unconstitutional  regulation  of 
interstate  commerce. 

[Bd  Note.— For  other  eases,  see  Gommerce, 
Dec.  Dig.  I  S8.«] 

[No.  144.] 
Argued  April  8,  1909.    Decided  May  24, 1909. 

IN  ERROR  to  the  Circuit  Court  of  Hart 
County  in  the  State  of  Kentucky  to 
review  a  judgment  convicting  an  express 
company  of  knowingly  furnishing  liquor  to 
an  inebriate.  Reversed  and  remanded  for 
further  proceedings. 

Statement  by  Mr.  Justice  Brewer:  Jj 

*  Section    1307,    Kentucky    Statutes    1903,  • 
provides: 

'*Any  person  who  shall  sell,  lend,  give, 
procure  for  or  furnish,  spirituous,  vinous, 
or  malt  liquors,  or  any  mixture  of  either, 
knowingly,  to  any  person  who  is  an  inebri- 
ate or  in  the  habit  of  becoming  intoxicated 
or  drunk  by  the  use  of  any  such  liquors, 
or  who  shall  suffer  or  permit  any  such  per- 
son to  drink  any  such  liquors  in  his  bar- 
room, saloon,  or  upon  the  premises  under  his 
control  or  in  his  possession,  shall  be  fined* 
for  each  offense,  $50  "  etc. 

The  Adams  Express  Company  was  prose- 
cuted in  the  circuit  court  of  Hart  county  for 
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a  Tlolation  of  that  statute.  The  facts  were 
agreed  upon.  It  was  a  company  engaged  in 
the  express  business.  W.  G.  Tharp  was  a 
resident  of  Hart  county,  Kentucky,  who 
bought  and  paid  for  liquor  in  Nashville, 
Tennessee,  and  New  Albany,  Indiana.  The 
sellers  were  licensed  dealers  in  those  places, 
and  shipped  the  liquors  to  him,  by  the  de- 

ofendant,    prepaying    the    express    charges. 

g  Tharp  was  in  the  habit  of  becoming  intox- 

*  icated,  and  the  defendant's  agent  in*  Hart 
county  knew  of  this  fact  when  he  delivered 
the  liquors.  On  the  trial  the  court  ruled 
"that  the  said  transportation  and  delivery 
of  said  liquor  to  said  Tharp  by  defendant 
did  not  constitute  interstate  commerce  with- 
in the  meaning  of  the  clause  of  the  Federal 
Constitution  which  gives  to  the  Congress 
of  the  United  States  power  to  regulate  com- 
merce between  the  states,  and  that  the  de- 
fendant is  guilty  of  knowingly  furnishing 
liquor  to  an  inebriate,  as  charged  in  the  in- 
formation herein." 

The  defendant  prayed  an  appeal  to  the 
court  of  appeals  of  Kentucky,  which  was 
denied,  and  thereupon  the  case  was  brought 
here  directly  from  the  circuit  court  of  Hart 
eounty,  the  highest  court  of  the  state  in 
which  a  decision  could  be  had.  Ky.  Stat. 
1903,  t  050 

Messrs.  Lawrence  Biaxwell  and  Josepbi 
S.  Graydon  for  plaintiff  in  error. 
No  brief  was  filed  for  defendant  in  error. 

r  *Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 
^     The  jurisdiction  of  this  court  is  not  open 
gto  dispute.     Defendant  contended  that  the 

•  Kentucky  statute,  as  applied  to*  the  trans- 
portation of  liquor  from  state  to  state,  was 
in  conflict  with  the  section  of  the  Federal 
Constitution  vesting  jurisdiction  in  Congress 
over  interstate  commerce.  This  contention 
was  denied  by  the  state  court,  and  thus  a 
question  arose  under  the  Federal  Constitu- 
tion, decided  adversely  to  the  plaintiff  in 
error.  Western  Turf  Asso.  v.  Greenberg, 
204  U.  S.  359,  fl  L.  ed.  620,  27  Sup.  a. 
Rep.  384. 

Liquor,  however  obnoxious  and  hurtful 
It  may  be  in  the  judgment  of  many,  is  a  rec- 
ognized article  of  commerce.  License  Cases, 
6  How.  504,  577,  12  L.  ed.  256,  289;  Leisy 
V.  Hardin,  135  U.  S.  100-110,  34  L.  ed.  128- 
132,  3  Inters.  Com.  Rep.  86,  10  Sup.  Ct.  Rep, 
681. 

In  Vance  v.  W.  A.  Vandercook  Co.  170  U. 
8.  438,  444,  42  L.  ed.  1100,  1103,  18  Sup.  Ct 
Rep.  674,  676,  Mr.  Justice  White,  delivering 
the  opinion  of  the  court,  said: 

"dually  well  established  is  the  proposi- 
tion that  the  right  to  send  liquors  from  one 
state  into  another,  and  the  act  of  sending 


the  same,  is  interstate  eommerce,  the  regu- 
lation whereof  has  been  committed  by  the 
Constitution  of  the  United  States  to  Con* 
gress,  and,  hence,  that  a  state  law  which 
denies  such  a  right,  or  substantially  inter- 
feres with  or  hampers  the  same,  is  in  con- 
flict witii  the  Constitution  of  the  United 
States." 

That  the  transportation  is  not  complete 
until  delivery  to  the  consignee  is  also  set- 
tled. 

In  Rhodes  v.  Iowa,  170  U.  S.  412,  426,  42 
L.  ed.  1088,  1096,  18  Sup.  a.  Rep.  664,  669, 
it  was  held  that  the  Wilson  act  [26  StaL 
at  L.  313,  chap.  728,  U.  S.  Comp.  Stat.  1901, 
p.  3177]  "was  not  intended  to  and  did  not 
cause  the  power  of  the  state  to  attach  to 
an  interstate  commerce  shipment,  whilst  the 
merchandise  was  in  transit  under  such  ship- 
ment, and  until  its  arrival  at  the  point  of 
destination,  and  delivery  there  to  the  con- 
signee." 

This  legislation  is  in  the  exercise  of  the 
police  power, — a  power  which,  generally 
speaking,  belongs  to  the  state, — ^and  is  an  at- 
tempt, in  virtue  of  that  power,  to  directly 
regulate  commerce;  but,  in  case  of  conflict 
between  the  powers  claimed  by  the  state 
and  those  which  belong  exclusively  to  Con- 
gress, the  former  must  yield,  for  the  Consti- 
tution of  the  United  States  and  the  laws 
made  In  pursuance  thereof  are  "the  supreme  • 
law  of  the  land."  g 

*  Section  5258  of  the  Revised  Statutes  of«» 
the  United  States  (U.  S.  Comp.  Stat.  1901, 
p.  3564)  provides: 

"Every  railroad  company  in  the  United 
States  ...  is  hereby  authorized  to 
carry  upon  and  over  its  road  ...  all 
passengers  .  .  .  freight,  and  property 
on  their  way  from  any  state  to  another 
state,  and  to  receive  compensation  therefor." 
New  Orleans  Gaslight  Co.  v.  Louisiana  Light 
&  H.  P.  &  Mfg.  Co.  115  U.  S.  650,  29  L.  ed. 
516,  6  Sup.  Ct.  Rep.  252;  Wabaah,  St  L.  ft 
P.  R.  Co.  V.  Illinois,  118  U.  S.  557,  30  L.  ed. 
244, 1  Inters.  Com.  Rep.  31,  7  Sup.  Ct.  Rep.  4. 

In  Atlantic  Coast  Line  R.  Co.  v.  Wharton, 
207  U.  S.  328,  334,  52  L.  ed.  230,  234,  28 
Sup.  Ct.  Rep.  121,  123,  it  was  declared  "that 
any  exercise  of  state  authority,  in  whatever 
form  manifested,  which  directly  regulates 
interstate  commerce,  is  repugnant  to  the 
commerce  clause  of  the  Constitution." 

In  Adams  Exp.  Co.  v.  Kentucky,  206  U. 
S.  129,  135,  51  L.  ed.  987,  991,  27  Sup.  CL 
Rep.  606,  607,  it  was  said: 

"The  testimony  showed  that  the  package^ 
containing  a  gallon  of  whisky,  was  shipped 
from  Cincinnati,  Ohio,  to  Gteorge  Meece,  at 
East  Bemstadt,  Kentucky.  The  transao- 
tion  was  therefore  one  of  interstate  com« 
merce,  and  within  the  exclusive  jurisdiction 
of  Congress.    The  Kentucky  statute  is  db» 
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▼ioiuly  an  attempt  to  regulate  sneh  inter- 
etate  commeree.  This  ie  hardly  questioned 
hj  the  court  of  appeals^  and  is  bejond  dis- 
pute  under  the  decisions  of  this  court." 

Clearly,  within  the  cases  above  dted,  the 
statute  before  us,  as  applied  to  transporta- 
tion from  state  to  state,  cannot  be  sus- 
tained. 

The  judgment  of  the  Circuit  Court  of  Hart 
County,  Kentucky,  is  reversed,  and  the  case 
remanded  to  that  court  for  further  proceed- 
ings not  inconsistent  with  the  views  ex- 
pressed in  this  opinion. 

Mr.  Justice  Harlan  dissents. 

<214  U.  8.  196) 

W.  0.  ROGERS,  JR.,  Ellen  O.  M.  Rogers, 
John  B.  Martin,  et  al.,  Plffs.  in  Err., 

V. 

JOSEPH  T.  JONES,  the  County  of  Harri- 
son,  et  al. 

CouBTs  (§  391  •)— Federal  Supbemi  Coubt 
—  Ebbor  to  State  Coubt  —  Fedbbal 
Question— Decision     on     Nonfedebal 

OBOUND8. 

A  decree  of  a  state  court  dismissing  the 
bill  in  a  suit  to  remove  a  cloud  on  title  is 
not  reviewable  in  the  Federal  Supreme  Court 
because  of  a  ruling  that  an  execution  sale 
by  a  Federal  marshal,  relied  upon  as  the 
foundation  of  title,  was  made  at  the 
wiong  place,  where  the  decree  is  also 
based  upon  the  grounds  that  the  alleged 
return  on  the  writ  of  fieri  facias  did  not  de- 
scribe the  lands  in  controversy,  that  title 
had  not  been  deraigned  as  required  by  the 
state  statute  under  which  the  suit  was 
brought,  and  that  the  suit  was  barred  by 
the  state  statute  of  limitations. 

pBd.  Note.— For  other  cases,  sm  Courts,  Dec. 
Dlff.  I  891.*] 

[No.  IM.] 

Submitted  April  27,  1900.    Decided  May  24, 
1900. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Mississippi  to  review  a  decree 
which,  on  a  second  appeal,  affirmed  a  decree 
of  the  Chancery  Court  for  Harrison  County, 
in  that  state,  dismissing  the  bill  in  a  suit  to 
remove  a  cloud  on  title.  Dismissed  for  want 
of  jurisdiction. 

See  same  case  below  on  1st  appeal,  88 
Miss.  802,  38  So.  742. 

Statement  by  Mr.  Chief  Justice  Fuller: 
This  was  a  bill  in  equity  brought  by  Rog- 
ers and  others,  plaintiffs  in  error,  Novembw 
11,  1003,  in  the  chancery  court  for  Harrison 
eounty,  Mississippi,  to  remove  certain  al- 
leged clouds  from  the  title  to  lands  situated 
in  that  county,  and  to  be  put  in  possession 
of  said  lands,  against  J.  T.  Jones,  Harrison 
county,   and    the    persons    constituting  the 


board  of  supervisors  of  the  eounty,  as  ladl* 
viduals  and  as  composing  that  bourd. 

Defendants  demurred,  and  the  demurrer 
was  overruled  by  the  chanoellor.  An  appeal 
was  taken  from  this  decree  to  the  suprem* 
eourt  of  Mississippi,  where  the  decree  of  the  . 
lower  eourt  was  reversed  and  the  cause  r»  a 
manded.  Jones  v.  Rogers,*  85  Miss.  802,  38* 
So.  742.  Thereupon  plaintiffs  in  error  filed 
an  amended  bill.  To  the  amended  bill  Jones 
and  the  county  severally  filed  demurrers  and 
also  answers  denying  certain  allegations  of 
fraud.  On  hearing,  the  chancellor  sus- 
tained the  demurrers,  and  plaintiffs  in  er- 
ror refusing  to  amend  or  plead  further,  the 
amended  bill  was  dismissed  December  28y 
1905.  From  this  decree  plaintiffs  in  error 
appealed  to  the  state  supreme  court,  where 
it  was  affirmed  October  22,  1906,  and  from 
this  judgment  plaintiffs  in  error  have  prose- 
cuted the  pending  writ  of  error. 

The  material  averments  of  the  amended 
bill  were  that  plaintiffs  in  error  claimed 
title  to  oertain  lands  described  in  the  bill, 
by  virtue  of  a  purchase  of  said  lands  by 
''their  ancestor,**  John  Martin,  at  a  sale  of 
said  lands  on  October  28,  1839,  made  by  the 
United  States  marshal  nnder  an  execution 
on  a  judgment  of  the  United  States  circuit 
court  for  the  southern  district  of  Missis- 
sippi, against  one  James  McLaren. 

That  plaintiffs  in  error  are  the  "legal  dA- 
scendants  and  sole  surviving  heirs  at  law  of 
John  Martin,  deceased,  who  died  intestate 
in  the  city  of  New  Orleans  and  state  of 
Louisiana,  during  the  year  1848."  That  Mar- 
tin, at  the  time  of  his  death,  was  seised  and 
possessed  of,  in  fee  simple,  in  addition  to 
other  lands,  certain  described  lands  or  par- 
esis of  land,  which  include  the  lands  in  eon- 
troversy,  situated  in  the  town  of  Qulfport, 
county  of  Harrison  (Hancock  county  at  the 
time  of  the  sale),  and  state  of  Mississippi. 
That  plaintiffs  in  error  are  tenants  in  com- 
mon, and  all  derived  their  title  "from  their 
common  ancestor,  John  Martin,  by  descent." 
That  James  McLaren  acquired  said  lands  by 
sales  from  the  United  States  government, 
dated  December  11,  1884,  and  a  patent  dated 
January  5,  1841. 

That,  at  the  sale  of  the  land  under  an  ez»- 
cution  on  the  judgment  against  McLaren, 
Martin  became  the  highest  and  best  bidder 
at  and  for  the  sum  of  $760,  and  the  same  was 
knocked  off  to  him  by  the  United  States 
marshal,  and  the  purchase  money  was  theUgQ 
and  there  paid  hy  Martin  to  the  marshal,  J 
and* he  was  then  and  there  put  into  posses-* 
sion,  and  so  remained  until  his  death,  in  the 
year  1848. 

The  amended  bill  further  averred  that 
the  land  was  in  Harrison  county,  Missis- 
sippi, and  that  John  Martin  never  sold  nor 
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■ade  any  disposition  of  any  kind  of  the 
lands;  that  plaintiffs  in  error  have  been 
all  the  while  in  eonstruetiye  possession  of 
the  lands  sinoe  the  death  of  John  Martin, 
in  1848,  and  that  no  person  or  persons  ever 
went  into  actual  possession  of  the  lands 
nntil  the  oountj  of  Harrison  or  the  board  of 
sapervisors  thereof  took  possession  under 
deed  of  June  4,  1002,  from  J.  T.  Jones. 

The  bill  alleged  upon  belief  that,  at  the 
sale,  a  deed  to  the  lands  was  made  by  the 
marshal  to  John  Martin,  and,  in  this  con- 
nection, the  bill  further  alleged  that  an- 
other sale  of  lands  was  made  on  the  same 
execution,  and  the  deeds  were  made  by  the 
marshal  to  the  purchasers  at  said  sale. 

That  McLaren  died  intestate,  leaving  no 
heirs  at  law,  either  lineal  or  collateral,  and 
that  the  lands  never  escheated  to  the  state 
of  Mississippi. 

The  bill  further  alleged  that,  while  plain- 
tiffs in  error  were  minors,  the  administrator 
of  McLaren  procured  a  certified  copy  of 
the  judgment  and  execution  and  proceedings 
of  the  sale,  and,  with  the  purpose  of  de- 
priving plaintiffs  in  error  of  their  legal 
right  and  title  to  the  lands,  organized  a  com- 
pany to  take  charge  of  the  lands,  concealing 
the  facts  of  the  said  sale.  That  the  company 
kept  the  facts  of  the  real  ownership  from 
the  plaintiffs  in  error,  and  sold  some  of  the 
lands  without  knowlec^  of  their  legal  rights 
to  said  property  until  the  last  four  or  five 
years.  That  as  soon  as  the  fact  of  the  pur- 
chase and  ownership  of  the  lands  by  John 
Martin  was  made  known  to  them,  plaintiffs 
in  error  at  once  began  to  take  the  neces- 
sary legal  steps  to  begin  suit  to  establish  the 


The  bill  also  alleged  that  defendants  in  er- 
ror had  full  notice  of  the  claim  to  the  title 
of  plaintiffs  in  error,  but  they  accepted  the 
gift  of  the  land  in  controversy  from  J.  T. 
Jones,  and  had  full  knowledge  of  the  fraud 
ttthat  had  been  practised  upon  them  from  its 
S  banning  to  the  present  time.    That  on  June 
*  4,  1902,*  Jones  conveyed  by  deed  the  land  in 
Qulfport,  as  a  gift,  to  the  board  of  supervis- 
ors of  Harrison  county,  with  the  condition 
that,  should  the  county  of  Harrison  at  any 
time  cease  to  use  the  lands  for  the  court- 
house, they  should  revert  to  Jones. 

The  bill  further  stated  that  if  the  su- 
preme court  of  Mississippi  should  decide 
against  the  validity  of  the  marshal's  sale 
under  the  judgment  and  execution,  plain- 
tiffs in  error  "claim  the  right  and  benefit  of 
an  appeal  from  the  final  decree  to  the  Su- 
preme Court  of  the  United  States." 

The  original  bill  had  averred,  "par  pareit- 
ihesis,  that  they  are  claiming  their  rights 
and  title  to  this  property  under  a  marshal's 
sale  made  under  and  by  virtue  of  the  laws 
and  Constitution  of  the  United  States  of 


America,  and  they  now  and  here  desire  to 
lay  the  proper  predicate,  so  that  th^  may 
have  these  proceedings  in  this  case  revised 
and  reviewed  by  the  Supreme  Court  of  the 
United  States,  in  case  the  decision  of  the  su- 
preme court  of  the  state  of  Mississippi  is 
adverse  to  their  lawful,  just,  and  bona  fids 
claim,  having  derived  the  same  from  the  pat- 
entee of  these  lands." 

The  answers  of  the  supervisors  and  of 
Jones  denied  notice  or  knowledge  of  any 
fraud  on  complainants,  and,  having  answered 
the  bill  for  the  purposes  of  that  denial, 
prayed  the  judgment  of  the  court  on  the  d^ 
murrers. 

Messrs.  Frank  Johnston  and  A.  O.  Har- 
per for  plaintiffs  in  error. 
Messrs.  James  H.  Neirille  and  Walter 

A*  White  for  defendants  in  error.  e9 

o 

*Mr.  Chief  Justice  Fuller  delivered  ths* 
opinion  of  the  court: 

In  entering  the  decree  of  December  23, 
1905,  the  chancellor  manifestly  proceeded  on 
the  decision  of  the  supreme  court  of  Missis- 
sippi, reported  85  Miss.  802,  38  So.  742,  as 
did  the  supreme  court  in  affirming,  October 
22,  1906,  the  chancellor's  decree.  To  this 
decree  the  pending  writ  of  error  was  al- 
lowed and  issued  September  18,  1907. 

The  contention  is  that,  in  determining  the 
rights  of  plaintiffs  in  error,  the  Mississippi 
supreme  court  put  a  wrong  construction  upon 
the  special  act  of  Congress  of  Februaiy  16, 
1839  [5  Stat  at  L.  817,  chap.  27],  referring 
to  the  time  and  place  for  the  making  of  ju- 
dicial sales  in  Mississippi,  in  that  it  held 
that  the  marshal's  sale  relied  on  as  the 
foundation  of  title  was  made  at  the  wrong 
place.  But  the  supreme  court  made  other 
and  decisive  rulings,  as  well  as  that  in  ref- 
erence to  the  place  of  the  alleged  sale. 

In  the  first  place,  that  court  held  that  the 
alleged  return  on  the  writ  of  fieri  facias  did 
not  describe  the  lands  in  controversy,  and 
therefore  could  not  confer  title,  even  though 
regular  and  valid.    The  act  of  Congress  of 
February  16,  1839,  did  not  attempt  to  define 
what  is  and  what  is  not  a  good  and  valid 
description  of  real  estate,  or  to  make  any 
rule  by  which  a  purchaser  at  a  marshal's^ 
sale  could  take  possession  of  lands  other  § 
*than  those  specifically  described  in  the  proe-* 
ess.    The  question  of  a  sufficient  description 
was  a  question  of  general  law. 

In  the  second  place,  the  court  held  that, 
under  the  Mississippi  statute  authorizing 
suits  of  the  character  then  before  the  court, 
plaintiffs  in  error  had  not  deraigned  a  title 
to  the  lands  in  controversy,  which,  under  the 
Mississippi  statute  under  which  the  suit  was 
instituted,  was  a  fatal  objection  to  the  bill. 

In  the  third  place,  the  court  held  that  the 
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eUim  of  plaintiffs  in  error  was  barred  by  the 
Misflissippi  statute  of  limitations,  in  tbat  it 
failed  to  show  possession  by  the  plaintiffs, 
or  their  ancestor,  during  the  sixty-four 
yean  that  intervened  between  the  marahal's 
sale  and  the  bringing  of  the  suit,  and  did 
not,  as  required  by  the  rules  of  practice  in 
eourts  of  equity  in  Mississippi,  show  that  it 
was  the  defendants  or  those  in  privity  with 
them  who  had  fraudulently  canceled  from 
plaintiffs  the  evidence  of  their  claim. 

It  is  true  that  the  supreme  court  of  Mis- 
sissippi in  the  subsequent  case  of  Kennedy 
V.  Sanders,  90  Miss.  524,  43  So.  913,  decided 
May  20,  1907,  overruled  the  ruling  in  Jones 
V.  Rogers,  applying  the  ten-year  statute  of 
limitations,  and  quoting  what  the  court  then 
observed  in  that  regard,  said  that  "this  an 
nouncement  was  not  necessary  to  the  deci' 
sion  in  Jones  r.  Rogers,  for  the  court  had 
already  held  that  the  complainants  in  that 
case  had  deraigned  no  title."  And  it  will 
have  been  perceived  that  this  writ  of  error 
runs  to  the  judgment  of  the  supreme  court 
of  October  22,  1906. 

The  result  is,  therefore,  that  this  writ  of 
error  comes  within  the  rule  that  where  the 
disposition  of  a  Federal  question  was  not 
necessaiy  to  the  determination  of  the  cause, 
and  the  judgment  is  based  on  a  distinct 
ground  or  grounds  broad  enough  to  sustain 
it^  over  which  this  court  has  no  jurisdiction, 
the  writ  of  error  cannot  be  maintained. 

Writ  of  error  dismissed. 

Mr.  Justice  White  took  no  part  in  the 
consideration  and  disposition  of  this  case. 


(214  U.  S.  386) 

UNITED    STATES   OF   AMERICA,   Com- 
plainant, 

V. 

JOSEPH  F.  SHIPP  et  al. 

CONTClfPT    (§    22*)— MXTBDEB    OF    PBUOIflB 

Pkhdiho  His  Afpkai*. 

1.  The  sheriff  and  night  jailer  in  charge 
of  a  prisoner  under  sentence  of  death  in  a 
state  court  are  chargeable  with  contempt  of 
the  mandate  of  the  Supreme  Court  of  the 
United  States,  staying  all  proceedings  pend- 
ing an  appeal  from  an  order  of  a  Federal 
circuit  court,  denying  relief  by  habeas  cor- 
pus, where  such  officials  made  no  prepara- 
tion to  prevent  the  murder  of  the  prisoner  by 
%  mob,  actuated  by  the  intent  to  prevent  the 
delay  attendant  upon  such  appeal,  although 
such  action  was  reasonably  to  be  anticipat- 
ed, and  made  no  effort  to  resist  the  mob,  to 
save  the  prisoner,  or  to  identify  the  partici- 
pants in  the  crime. 

(Bd.  Note^-^For  other  cases,  see  Contempt, 
Dec  Dig.  S  22.*] 

Contempt  (§  22*)— Mubdeb  of  Pbisoneb 
Pending  His  Appeal. 
2.  Participants  in  the  murder  of  a  prisoner 


under  sentence  of  death  in  a  state  courts 
after  an  appeal  to  the  Supreme  Court  of  the 
United  Statiss  from  an  order  of  a  Federal  cir- 
cuit court  denying  relief  by  habeas  corpus  hat 
been  allowed  and  the  proceedings  stayed,  are 
guilty  of  eontempt  of  the  Supreme  Court, 
where  their  crime  was  actuated  by  the  in- 
tent to  prevent  the  delay  attendant  upon 
such  appeal. 

rS«d.  Note«— For  ether  eases,  see  Contempt, 
Dec.  Dig.  S  22.*] 

[No.  6,  Original.] 

Argued  March  2,  3,  1900.    Decided  May  24, 
1909. 

INFORMATION  charging  a  contempt  of 
the  Supreme  Court  of  the  United  States 
in  murdering  a  prisoner  under  sentence  of 
death  in  the  Criminal  Court  of  Hamilton 
County,  in  the  State  of  Tennessee,  after  his 
appeal  to  the  Federal  Supreme  Court  from 
an  order  of  the  Circuit  Court  for  the  North- 
ern Division  of  the  Eastern  District  of  Ten- 
nessee had  been  allowed  and  a  stay  of  pro- 
ceedings ordered.  Rule  discharged  as  to  a 
part  of  the  defendants  and  made  absolute  as 
to  the  others. 

The  facts  are  stated  in  the  opinion. 

Attorney  General  Bonaparte,  Solicitor 
General  Hoyt,  and  Mr.  Edwin  W.  Lawrence 
for  complainant. 

Messrs.  James  J.  Ijyiich,  Moses  H« 
Clift,  Robert  B.  Cooke,  William  D. 
Spears,  Robert  Pritchard,  and  Judson  Har- 
mon for  defendant  Shipp. 

Messrs.  O.  W.  Cbamlee,  J.  A.  Hood,  W. 
H.  Cummings,  and  W.  F.  Chamlee  for  de- 
fendant Ward. 

Messrs.  O.  W.  Chamlee,  W.  H.  Cum- 
mings, and  W.  F.  Chamlee  for  defendant 
Williams. 

Messrs.  T.  Pope  Shepherd,  Martin  A. 
Fleming,  and  Lewis  Shepherd  for  defendants 
Nolan,  Justice,  Padgett,  and  Mayse. 

Messrs.  Moses  H.  Clift  and  Robert  B* 
Cooke  for  defendant  Galloway. 

Messrs.  James  J.  Ijynch,  Robert  B. 
Cooke,  and  William  D.  Spears  for  defend- 
ant Gibson.  ^ 


*Mr.  Chief  Justice  Fuller  delivered  the* 
opinion  of  the  court: 

This  was  an  information  filed  by  the  At- 
torney General  of  the  United  States  against 
Joseph  F.  Shipp  and  twenty-six  other  de- 
fendants, which  was  dismissed  as  to  eighteen 
of  them  and  heard  as  to  defendants  Shipp, 
Galloway,  Gibson,  Nolan,  Williams,  Justice, 
Padgett,  Mayse,  and  Ward. 

The  information  charged,  in  substance, 
that  February  11, 1906,  Ed  Johnson,  a  negro, 
was  convicted  of  rape  by  the  criminal  court 
of  Hamilton  county,  Tennessee,  held  in  Chat- 
tanooga, and  was  sentenced  to  death;  that 


'For  other  coses  see  same  topic  &  S  numbbb  In  Dee.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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on  March  8,  following,  JolinBon  filed  a  pe- 
tition for  the  writ  of  habeas  corpus  in  the 
United  States  circuit  court  sitting  in  Tennes- 
see, alleging  that,  in  the  trial,  he  had  been 
deprived  of  constitutional  rights;  that  on 
March  10  the  petition  was  dismissed  and  the 
writ  denied,  petitioner  being  remanded  to  the 
sheriff  of  Hamilton  county,  to  be  detained  in 
his  custody  for  ten  days,  in  which  to  enable 
petitioner  to  prosecute  an  appeal,  and,  in 
default  of  such  appeal,  to  be  further  proceed- 
^  ed  with  by  the  state  court  under  its  sen- 
^tenoe;  that,  on  March  17,  Mr.  Justice  Har- 
«  Ian,  of  the  United*States  Supreme  Court,  al- 
lowed an  appeal  from  the  decision  of  the 
dreuit  court,  and  on  March  19  an  order  was 
made  by  the  Supreme  Court  allowing  said 
appeal;  that  defendant  Shipp,  sheriff  of 
Hamilton  county,  then  was  at  once  notified 
by  telegraph  of  said  order,  which  stayed  all 
proceedings  against  Johnson,  and  required 
Shipp  to  retain  custody  of  Johnson  pend- 
ing determination  of  the  appeal ;  that  before 
6  o'clock  in  the  eTening  of  March  19  a  full 
account  of  this  action  of  the  Supreme  Court 
was  published  and  circulated  in  the  evening 
papers  in  the  city  of  Chattanooga;  that  de- 
fendant Shipp  was  the  sheriff  of  Hamilton 
county,  and  defendants  Matthew  Galloway 
and  Jeremiah  Gibson,  among  others,  were 
his  deputies;  that  the  deputies  as  well  as 
the  sheriff  were  fully  advised  of  the  action 
of  the  Supreme  Court,  and  were  informed 
and  had  every  reason  to  believe  from  current 
reports  and  rumors  conveyed  to  them,  that 
an  attempt  would  be  made  on  the  evening  of 
the  19th  or  early  in  the  morning  of  the  20th, 
by  a  mob  composed  of  a  large  number  of 
armed  men,  to  force  an  entrance  into  the 
county  jail  for  the  purpose  of  taking  John- 
son therefrom  and  lynching  him;  that  not- 
withstanding said  information  and  said  re- 
ports the  sheriff  withdrew  from  the  jail  ear- 
ly in  the  evening  of  the  19th  the  usual  and 
customary  guard,  and  left  in  charge  thereof 
only  the  night  jailer, — defendant  Gibson 
^and  committed  other  acts  and  did  other 
things  evincing  a  disposition  on  the  part  of 
said  sheriff  to  render  it  less  difficult  and  less 
dangerous  for  the  mob  to  prosecute  and 
carry  into  effect  its  unlawful  design  and  pur- 
pose of  lynching  Johnson;  that  about  9 
o'clock  in  the  evening  of  said  March  19  de- 
fendants and  others  conspired  to  break  into 
the  jail  for  the  purpose  of  taking  Johnson 
therefrom  and  lynching  him,  with  intent  to 
show  their  contempt  and  disregard  for  the 
above-mentioned  order  of  this  court,  and 
prevent  it  from  hearing  the  appeal  of  John- 
son; that  pursuant  to  this  conspiracy,  and  in 
order  to  show  their  contempt  and  disregard 
for  said  order  of  this  court,  between  9  and 
12  o'clock  in  the  evening  of  said  March  19, 
at  Chattanooga,  Tennessee,  defendants,  ez- 


oepting  Shipp  *  and  Gibson,  assembled  with* 
others,  broke  into  the  jail,  took  Johnson  out 
by  force,  and  lynched  him ;  that  Gibson  was 
the  only  officer  at  the  jail  when  the  mob 
broke  in,  and  that,  while  the  mob  was  in  poe- 
session  of  the  jail,  defendant  Shipp  arrived, 
but  made  no  effort  to  prevent  the  mob  from 
taking  Johnson  from  the  jail;  that  defend- 
ants Shipp  and  Gibson  were  in  sympathy 
with  the  mob  while  pretending  to  perform 
their  official  duty  of  protecting  Johnson, 
and  that  they  aided  and  abetted  the  mob 
in  prosecution  and  performance  of  the  lynch- 
ing; that  all  of  these  acts  were  committed 
by  defendants  with  the  intent  upon  their 
part  to  utterly  disregard  the  above-men- 
tioned order  of  this  court,  and  to  prevent  the 
court  from  hearing  Johnson's  appeal. 

The  answers  on  questions  of  fact  consisted 
of  a  general  denial,  and,  except  in  the  easee 
of  Shipp,  Gibson,  and  Williams,  the  setting 
up  of  an  alibi  by  each  defendant.  Williams 
admits  that  he  was  at  the  jail  a  short  time 
before  and  at  the  time  Johnson  was  taken 
from  it  by  the  mob,  and  that  he  followed  the 
mob  and  witnessed  the  lynching,  but  denies 
participating  in  the  acts  of  the  mob. 

Certain  preliminary  questions  of  law  were 
raised  by  defendants  and  passed  upon  by  the 
court.  203  U.  S.  663,  61  L.  ed.  319,  27  Sup. 
Ct  Rep.  165,  8  A.  ft  E.  Ann.  Cas.  266.  It 
was  held  that  the  complaint  sufficiently  set 
forth  a  contempt  of  this  court;  that  it  waa 
unnecessary,  for  the  purposes  of  this  pro- 
ceeding, to  determine  whether  or  not  the 
circuit  court  had  jurisdiction  of  the  habeas 
corpus  proceedings,  or  whether  this  oonrt 
had  jurisdiction  to  entertain  the  appeal,  as 
those  were  questions  for  this  court  to  de- 
termine, and  for  no  other  tribunal ;  and  that 
the  answers  of  the  defendants,  under  oath, 
disavowing  intent,  did  not  purge  them. 

The  case  then  came  on  to  be  heard  on  the 

question  whether  the    allegations  of  the  in- « 

formation  were  made  out.  § 

*The  following  is  a  sufficient  r4sum4  of  the* 

facts  admitted  or  undisputed: 

January  23,  1906,  a  rape  was  committed 
upon  a  white  woman  in  or  near  Chattanooga, 
Hamilton  county,  Tennessee. 

At  that  time  and  at  all  times  hereinafter 
mentioned,  defendant  Shipp  was  the  duly 
elected,  qualified,  and  acting  sheriff  of 
Hamilton  county,  Tennessee,  and  as  such 
sheriff  had  and  exercised  full  charge  and 
control  of  the  county  jail  located  in  Chat- 
tanooga, and  was  the  legal  custodian,  under 
the  laws  of  Tennessee,  of  all  persons  duly 
committed  in  said  county  under  the  laws 
of  the  state  to  confinement  and  imprison- 
ment within  the  jail,  and  the  defendants 
Matthew  Galloway  and  Jeremiah  Gibson 
were  duly  appointed,  qualified,  and  acting 
deputy  sheriffs  under  Sliipp. 
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Januaiy  25  Shipp  and  his  deputies  arrest- 
ed Ed  Johnson,  a  negro,  in  or  near  Chat- 
tanooga, charged  with  the  crime. 

Late  in  the  afternoon  of  the  same  day 
Johnson  was,  by  order  of  the  judge  of  the 
state  criminal  court,  taken  by  Sheriflf  Shipp 
to  Dayton  and  from  there  to  Nashville, 
where  he  was  kept  until  the  day  of  his  trial, 
February  6.  Johnson  was  removed  and  kept 
away  from  Chattanooga  during  this  period 
because  of  fear  that  he  would  be  lynched. 

The  night  of  January  26  a  large  mob  at- 
tacked the  jail  at  Chattanooga,  where  John- 
sou  was  supposed  to  be  confined. 

Three  of  Shipp's  deputies  were  at  the  jail, 
and,  with  the  assistance  given  them  by  the 
police,  the  chairman  of  the  safety  committee, 
and  others,  prevented  the  taking  of  any  pris- 
oners from  the  jail. 

At  the  suggestion  of  the  deputies  the  mob 
appointed  a  committee  to  go  through  the  jail 
and  satisfy  itself  that  Johnson  was  not 
there. 

Even  after  this  committee  had  reported 
that  the  persons  whom  the  mob  sought  were 
not  in  the  jail,  it  was  necessary  to  use  force 
to  put  the  mob  out  of  the  jail  yard. 
1^      The  dangerous  character  of  this  committee 
o  and  the  mob  and  their  anger  at  not  being 
•  able  to  find  Johnson  is  shown  by*  the  tes- 
timony of  the  prosecuting  officer  for  Hamil- 
ton county,  the  judge  of  the  criminal  court 
of  that   county,   and   defendant  Galloway. 

One  other  night,  about  the  same  time,  the 
officers  thought  there  was  to  be  a  mob.  The 
militia  was  called  out  twice  about  that  time 
to  protect  the  jail  against  a  mob  which 
■ought  to  take  Johnson's  IHe. 

January  26  a  special  grand  jury  was  con- 
vened, and  the  next  day  indicted  Johnson 
for  the  crime  above  referred  to. 

February  6  Johnson  was  brought  to 
Chattanooga  from  Nashville,  and  his  trial 
commenced  that  day  in  the  criminal  court 
of  Hamilton  coimty.  February  9  he  was 
eonvicted  and  sentenced  to  death. 

The  date  of  execution  was  originally  fixed 
as  March  13,  but,  on  or  about  March  11, 
was  changed  by  the  governor  to  March  20. 

No  appeal  to  the  supreme  court  of  the 
state  was  taken  by  the  lawyers  appointed  by 
the  court  to  defend  Johnson. 

Two  daily  papers  were  published  in  Chat- 
tanooga,— the  Times,  a  morning  paper,  and 
the  News,  an  evening  paper,  both  having 
a  large  circulation.  Three  competent  and 
leading  attorneys  had  been  appointed  by  the 
court  to  defend  Johnson,  and  one  of  them 
made  a  statement,  which  was  published  in 
the  Chattanooga  Times  of  February  10,  as 
to  the  reasons  why  an  appeal  was  not  prose- 
cuted in  Johnson's  behalf.  He  depicts  the 
mental  strain  that  he  and  his  associates  had 
been  under,  and  the  weight  of  the  burden 


of  the  responsibility  upon  them.  He  says 
that  when  the  jury  brought  in  «  verdict  of 
guilty  "we,  as  the  attorneys,  had  to  settle 
the  question  whether  the  case  would  be  ap- 
pealed to  the  supreme  court."  He  asked 
the  trial  judge  to  appoint  three  other  law- 
yers to  counsel  and  advise  with  them  and 
help  to  share  the  responsibility,  and  three 
well-known  lawyers  were  designated,  who 
met  with  the  three  counsel  for  the  petition- 
er and  considered  the  matter. 

"We    discussed    the    recent   mob   uprising  g^^ 
and  the  state  of  unrest  in  the  community,  o 
It  was  the  judgment  of  all  present^that  the« 
life  of  the  defendant,  even  if  the  wrong  man, 
could  not  be  saved;    that  an  appeal  would 
so  inflame  the  public  that  the  jail  would  be 
attacked  and  perhaps  other  prisoners  exe- 
cuted by  violence.    In  the  opinion  of  all  of 
us  a  case  was  presented  where  the  defend* 
ant,  now  that  he  had  been  convicted  by  • 
jury,  must  die  by  the  judgment  of  the  law, 
or  else,  if  his  case  were  appealed,  he  would 
die  by  the  act  of  the  uprising  of  the  people. 

"In  view  of  all  the  conditions,  it  was  the 
unanimous  vote  that  the  law  ought  to  be  al- 
lowed to  take  its  course  if  Judge  McRey- 
nolds  were  satisfied  with  the  verdict,  and  if 
he  were  to  approve  it  and  pass  judgment  of 
death  on  it.'' 

He  then  relates  an  interview  had  there- 
upon with  the  accused.  His  right  of  appeal 
was  explained  to  him,  "that  the  supreme 
court  met  in  September  next;  that  an  ap- 
peal would  stay  the  judgment  until  that 
time;  that  we  did  not  see  any  reasonable 
ground  to  suppose  that  the  supreme  court 
would  reverse  the  sentence,  and  that  we 
feared  an  appeal  would  cause  mob  violence 
against  him." 

•  ••••• 

"Without  giving  all  that  occurred  at  the 
jail,  he  said  to  us  that  he  did  not  want  to 
die  by  a  mob;  that  he  would  do  as  we 
thought  best.  He  said  he  would  go  over  to 
the  courthouse  and  tell  the  judge  that  he 
did  not  have  anything  more  to  say  than  that 
he  was  not  the  guilty  man. 

"I  want  the  people  to  know  that  the  fore- 
going facts  moved  us  to  allow  the  law  to 
take  its  course  under  the  verdict  of  the  jury 
and  the  judgment  of  Judge  McReynolds. 
Six  lawyers  settled  it  in  this  way  after  the 
calmest  reflection  and  under  the  keenest 
sense  of  the  great  responsibility. 

"In  view  of  the  awfulness  of  the  crime 
committed,  I  beg  that  the  sheri£f  and  every 
peace  officer  of  Chattanooga  and  Hamilton 
county  will  still  tiy  to  get  all  possible  fur- 
ther light;  and  if  any  person  anywhere 
knows  anything  whatever  tending  to  show  » 
or  reflect  light  on  either  the  guilt  or  inno-  % 
cence  of^the  defendant,  I  beg  that  such  per-  * 
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son  make  known  all  that  he  may  know  to 
us  or  to  Attorney  General  Whittaker." 

On  the  afternoon  Johnson  was  convicted 
he  was  secretly  taken  from  Chattanooga  to 
Knoxyille  because  of  fear  of  mob  violence  to 
him. 

From  the  time  the  crime  was  committed 
imtil  after  Johnson's  trial  the  people  of 
Chattanooga  were  greatly  excited  over  the 
crime  and  Johnson's  alleged  connection  with 
it»  and  there  was  great  apprehension  on  the 
part  of  the  people  as  well  as  the  officers 
that  attempts  would  be  made  to  lynch  John- 
son. 

It  was  because  of  this  intense  excitement 
and  the  feeling  that  speedy  execution  of 
Johnson  might  prevent  his  being  lynched 
that  Johnson  was  so  quickly  Indicted  and 
tried. 

While  the  trial  was  in  progress  extra 
deputies  were  sworn  in  and  an  unusual  num- 
ber of  guards  were  kept  around  the  court- 
house and  at  the  jail  at  night. 

Guns  to  be  used  in  protecting  the  jail 
against  a  mob  were  purchased. 

March  3  Johnson  filed  a  petition  for  a 
writ  of  habeas  corpus  in  the  United  States 
circuit  court  for  the  northern  division  of  the 
eastern  district  of  Tennessee. 

March  10,  1906,  the  petition  was  denied, 
the  circuit  court  ordering  that  Johnson  be 
remanded  to  the  custody  of  the  sheriff  of 
Hamilton  county,  Tennessee,  to  be  detained 
by  him  for  ten  days  in  which  to  enable  peti- 
tioner to  prosecute  an  appeal  from  said  or- 
der, and,  in  default  of  the  prosecution  of 
said  appeal  within  that  time,  to  be  then  fur- 
ther proceeded  with  under  the  sentence. 

This  order  was  made  public  through  the 
press. 

Johnson  was  at  Knoxville,  where  he  had 
been  kept  since  his  conviction,  for  hearing 
upon  his  petition,  and  was  taken  back  to 
Chattanooga,  March  11. 

Saturday,  March  17,  application  was  duly 

presented  by  Johnson  to  Mr.  Justice  Harlan 

of  the  Supreme  Court  of  the  United  States 

o  (circuit  justice  of   the  sixth  circuit),   at 

;j|  Washington,  asking  that  an  appeal  be  al- 

*  lowed  to  that  court  from  the  order*  of  the 

circuit  court,  denying  Johnson's  petition  for 

a  writ  of  habeas  corpus.    This  appeal  was 

allowed  by  Mr.  Justice  Harlan  on  the  same 

day. 

March  18,  the  Chattanooga  Times  pub- 
lished notice  that  application  for  said  appeal 
had  been  made. 

The  same  day  Judge  Clark,  of  the  United 
States  circuit  court,  received  a  telegram 
from  Mr.  Justice  Harlan,  which  was  com- 
municated to  Sheriff  Shipp  on  the  afternoon 
of  that  day,  that  he  had  allowed  appeal  to 
accused  in  habeas  corpus  case  of  Ed  John- 
son; that  the  transcript  would  be  filed  the 


next  day,  and  motion  also  be  made  by  John- 
son's counsel  for  formal  allowance  of  ap- 
peal by  the  Supreme  Court. 

March  19,  the  Chattanooga  Times  pub- 
lished news  of  the  allowance  of  the  appeal  l^ 
Mr.  Justice  Harlan,  in  which  it  said,  among 
other  things: 

"From  these  authorities  it  was  learned 
that  the  granting  of  an  appeal  in  a  ease  like 
this  acted  to  supersede  all  process  in  the 
state  courts.  No  stay  is  necessary,  accord- 
ing to  the  authorities,  and  the  statute  is 
self-operative.  Pending  a  decision  of  the 
appeal  there  can  be  no  execution  by  any 
state  authority." 

March  19  an  order  was  made  by  the  Unit- 
ed States  Supreme  Court,  allowing  an  ap- 
peal to  that  court  from  the  final  order  of 
the  circuit  court,  denying  petition  for  writ 
of  habeas  corpus,  and  directing  that  all  pro- 
ceedings against  the  appellant  be  stayed^ 
and  that  the  custody  of  appellant  be  re- 
tained pending  the  appeal. 

About  1  o'clock  in  the  afternoon  of  aald 
March  19  the  following  telegram  was  de- 
livered to  a  telegraph  company  for  trans- 
mittal to  the  addressee: 

Washington,  March  19,  1906. 
To  Sheriff  of  Hamilton  county,  Tenn.,  Chat- 
tanooga, Tenn. 

Supreme  Court  of  United  States  has  al- 
lowed Ed  Johnson  appeal  from  Judge  Clark's 
order,  and  directed  all  further  proceedings  w 
stayed,   and   custody   of  Johnson   retained  ^ 
pending  ^appeal  here.     See  f  766,  Revised  * 
Statutes  of  the  United  States. 

James  H.  McEenney, 
Clerk  Supreme  Courts  U.  8. 

This  was  received  by  the  telegraph  office 
at  Chattanooga  about  3:30  on  the  same 
afternoon,  and  delivered  between  4  and  6 
o'clock  on  that  afternoon. 

About  2  o'clock  on  the  afternoon  of  the 
19th,  Judge  McReynolds  told  Sheriff  Shipp 
that  the  Supreme  Court  had  granted  a  stay 
in  the  Johnson  case,  and  that  thereafter 
Johnson  was  a  Federal  prisoner. 

Between  2  and  4  of  the  afternoon  of  March 
19  the  following  telegram  was  received  by 
Judge  Clark,  and  by  his  secretary  commu- 
nicated to  Sheriff  Shipp,  at  the  jail,  about  6 
o'clock  that  afternoon,  with  a  copy  of  the 
statute  therein  referred  to: 

Washington,  D.  O.,  March  19,  1906. 
Hon.  C.  D.  Clark,  United  States  Courts  Chat- 
tanooga, Tenn. 

Court  has  just  allowed  appeal  in  John- 
son's case,  and  ordered  all  further  proceed- 
ings against  him  delayed  and  custody  re- 
tained pending  appeal  here.  It  will  be  well 
to  call  attention  of  state  officers  immediate- 
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ly  to  §  766  of  Berised  Statutes,  U.  8.  Comp. 
Stat  1901,  p.  m. 

John  li.  Harlan. 

The  statute  referred  to  reads  (including 
the  proviso  added  March  3, 1893  [27  SUt.  at 
L.  751,  chap.  226]): 

'Tending  the  proceedings  on  appeal  in 
the  cases  mentioned  in  the  three  preceding 
sections,  and  until  final  judgment  therein, 
and  after  final  judgment  of  discharge,  any 
proceeding  against  the  person  so  imprisoned 
or  confined  or  restrained  of  his  liberty,  in 
any  state  court,  or  by  or  under  the  author- 
ity of  any  state,  for  any  matter  so  heard 
and  determined,  or  in  process  of  being  heard 
and  determined,  under  such  writ  of  habeas 
corpus,  shall  be  deemed  null  and  void. 
H  "Provided,  That  no  such  appeal  shall  be 
?  had  or  allowed  after*  six  months  from  the 
date  of  the  judgment  or  order  complained 
of." 

Shipp  understood  that  thereupon  Johnson 
was  held  as  a  Federal  prisoner. 

There  was  published  and  circulated  in 
Chattanooga,  in  the  evening  paper  published 
in  that  city,  on  March  19,  about  4  o'clock, 
an  account  of  said  action  of  the  Supreme 
Court,  under  the  headlines,  ''An  Appeal  Is 
Allowed.  Ed  Johnson  Will  Not  Hang  To- 
morrow."   This  reads,  in  part: 

"The  gallows  in  the  Hamilton  county  jail 
has  again  been  disappointed  in  the  case  of 
Ed  Johnson,  convicted  by  the  state  courts 
of  rape,  and  sentenced  to  death.  The  hang- 
ing will  not  take  place  to-morrow  morning, 
as  scheduled." 

The  news  of  the  action  of  the  court  was 
also  posted  on  a  newspaper  bulletin. 

After  hearing  of  the  stay,  Shipp  says  that 
he  made  no  effort  and  gave  no  orders  to 
have  deputies  or  others  guard  the  jail,  but 
left  the  night  jailer,  defendant  Oibson,  there 
alone. 

The  coimty  jail  at  Chattanooga,  in  which 
Johnson  was  confined  on  the  19th,  consisted 
of  four  stories,  two  above  ground  and  two 
below  groimd.  Entrance  to  the  jail  was  on 
the  third  fioor,  counting  from  the  bottom. 
In  the  front  part  of  the  building,  on  this 
third  fioor,  was  an  office  section.  An  iron 
door  led  from  this  section  into  tne  jail  prop- 
er; that  is,  the  protected  part  of  the  build- 
ing, where  the  prisoners  were  kept.  Johnson 
was  confined  on  the  top  floor.  To  reach  him 
from  outside  the  jail  it  was  necessary  to  go 
through  the  offices,  through  the  iron  door 
between  the  offices  and  the  jail  proper,  up  a 
flight  of  stairs,  through  a  steel-barred  door, 
right  behind  which  was  a  circular  door  con- 
sisting of  heavy  steel  bars  several  inches 
apart,  which  revolved  so  as  to  make  a  pas- 
sage. Passing  through  this  circular  door 
OM  came  into  a  corridor  around  which  were 
29  a  Cw— 41. 


cells  having  iron  doort  which  could  be 
locked.  It  was  in  one  of  these  cells  that 
Johnson  was  confined. 

The  jail  was  located  in  a  populous  neigh-  ^ 
borhood  and  there  were  houses  around  it.      ;j| 
*In  the  evening  of  the  19th  a  white  male* 
prisoner  was  removed  from  the  upper  floor 
of  the  county  jail  in  Chattanooga,  leaving 
only  Johnson  and  a  white  woman  on  that 
floor. 

This  same  man  had  been  removed  in  the 
same  way  at  the  time  of  the  flrst  attempt 
to  lynch  Johnson. 

About  half -past  8  or  9  that  night  a  num- 
ber of  men  entered  the  jail  and  went  direct- 
ly and  without  resistance  to  the  door  lead- 
ing to  Johnson's  corridor.  There  is  a  con- 
flict of  evidence  as  to  whether  the  door  lead- 
ing from  the  offices  to  the  jail  proper  was 
locked  during  the  evening,  but,  if  it  was 
locked  when  the  mob  came,  it  was  easily 
broken  down. 

Gibson  was  the  only  officer  there  at  the 
time,  and  he  was  on  the  top  floor  with  John- 
son. 

Keys  were  obtained  from  him  without  re* 
sistance,  but,  as  the  lock  on  the  door  leading 
to  the  corridor  where  Johnson's  cell  was  lo- 
cated had  been  broken  by  a  member  of  the 
mob,  the  keys  would  not  work. 

The  mob,  with  sledge  and  ax,  then  began 
to  break  the  bolts  on  the  corridor  door. 

About  twelve  men  were  actively  engaged 
in  breaking  down  the  door  and  in  all  subse* 
quent  events  of  the  lynching.  Some  of  these 
men  were  masked. 

A  crowd  of  spectators  began  to  gather 
around  the  jail  soon  after  the  mob  reached 
it,  and  continued  to  gather  in  and  around 
the  jail  until  Johnson  was  taken  out.  This 
crowd  was  variously  estimated  from  a  few 
to  160  or  more. 

It  took  over  an  hour  to  break  the  bolts  on 
the  corridor  door. 

Two  men  then  went  through  the  circular 
door  and  in  a  few  minutes  brought  Johnson 
out  with  his  arms  tied  with  a  rope. 

When  Johnson  was  thus  brought  out,  the 
dozen  men  or  so  composing  the  mob  grabbed 
him. 

This  mob  took  Johnson  from  the  jail  to 
the  county  bridge  over  the  Tennessee  river, 
which  was  about  six  blocks  from  the  jail. 

Johnson  was  taken  from  the  jail  a  little 
after  10  o'clock.  ^ 

From  the  for^;oing  it  is  apparent  that^ 
there  was  no* interference  or  attempted  in-* 
terference  of  any  consequence  with  the  mob 
before  it  left  the  jail,  and  there  was  none 
after  it  left. 

The  crowd  which  had  gathered  around 
the  jail  followed  the  mob  down  to  the  bridge. 

When  the  bridge  was  reached,  the  mob 
took  Johnson  a  little  beyond  an  arc  llRhtk 
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put  a  rope  around  his  neck,  threw  it  oyer  a 
beam,  and  swung  him  up. 

At  the  bridge  the  mob  activelj  engaged 
in  lynching  Johnson  were  close  to  him  and 
separated  by  a  space  from  the  crowd  of  spec- 
tators. 

The  first  time  Johnson  was  swung  up,  the 
rope  broke  or  slipped  and  he  fell.  He  was 
swung  up  a  second  time  and  shot.  After 
some  shots  were  fired,  Johnson  again  fell, 
and  while  lying  on  the  ground  was  again 
shot.  It  was  about  ten  minutes  after  the 
mob  had  reached  the  bridge  until  Johnson 
was  killed. 

It  is  apparent  that  a  dangerous  portion 
of  the  community  was  seized  with  the  awful 
thirst  for  blood  which  only  killing  can 
quench,  and  that  considerations  of  law  and 
order  were  swept  away  in  the  overwhelm- 
ing flood.  The  mob  was,  however,  willing 
at  the  first  attempt  to  accept  prompt  ad- 
ministration of  the  death  penalty  adjudged 
at  a  trial  conducted  according  to  judicial 
forms,  in  lieu  of  execution  by  lawless  vio- 
lence, but  delay  by  appeal  or  writ  of  error 
or  habeas  corpus  was  not  to  be  tolerated. 

Under  then-existing  statutory  provisions 
appeals  might  be  taken  to  this  court  from 
final  decisions  of  the  circuit  courts  in  ha- 
beas corpus  in  cases,  among  others,  where 
the  applicant  for  the  writ  is  alleged  to  be 
restrained  of  his  liberty  in  violation  of  the 
Constitution  or  of  some  law  or  treaty  of  the 
United  States,  and,  if  the  restraint  was  by 
any  state  court,  or  by  or  under  the  authority 
of  any  state,  further  proceedings  could  not 
be  had  against  him  pending  the  appeal. 
Rev.  Stat.  §§  763,  764,  766,  U.  S.  Comp.  Stat. 
1901,  pp.  504,  595,  597;  Act  of  March  3, 
1885,  chap.  353,  23  Stat,  at  L.  437,  U.  8. 
Comp.  Stat.  1901,  p.  595. 

In  this  instance  an  appeal  was  granted 
by  this  court,  and  proceedings  specifically 
ordered  to  be  stayed.  The  persons  who  hung 
)S  and  shot  this  man  were  so  impatient  for  his 
7  blood* that  they  utterly  disregarded  the  act 
of  Congress  as  well  as  the  order  of  this 
court. 

As  heretofore  stated,  the  defendants  to  the 
information  remaining  to  be  dealt  with  on 
the  facts  are  Shipp,  Galloway,  Gibson,  No- 
lan, Williams,  Justice,  Padgett,  Mayse,  and 
Ward.  Of  these,  Shipp  was  the  sheriff,  and 
Galloway  and  Gibson  two  of  his  deputies. 
The  others  are  charged  with  active  participa- 
tion in  the  lynching.  It  is  contended  that  the 
lynching  was  not  expected  to  occur  on  the 
19th,  and  the  evidence  of  the  United  States 
district  judge  and  some  clergymen  and  oth- 
ers was  given  to  the  effect  that  they  had  no 
such  anticipation.  The  event  showed  that 
they  were  wrong,  and  it  is  plain  the  danger 
might  be  very  great  and  yet  remain  unper- 
Mived  by  the  adherents  of  order  and  peace. 


It  will  be  remembered  that  the  crime  was 
committed  on  January  23,  and  Johnson  was 
arrested  January  25.  That  night  a  mob  at- 
tacked the  jail  in  which  he  was  supposed  to 
be,  and  ascertained  that  he  was  not  there. 
Johnson  was  kept  in  Nashville  from  that 
day  until  his  trial  commenced,  February  0. 
On  his  conviction,  February  0,  he  was  taken 
away  from  Chattanooga,  and  kept  away  un- 
til March  11,  the  day  after  his  petition  for 
habeas  corpus  was  denied. 

It  must  be  admitted  that  intense  feeling 
against  Johnson  existed  from  the  time  of 
the  commission  of  the  crime  until  after  his 
conviction,  and  that  this  feeling  frequently 
manifested  itself,  although  Johnson  was  not 
in  Chattanooga  from  the  time  of  his  arr^t 
until  his  trial  began.  The  intensity  of  this 
feeling,  and  the  great  apprehension  of  the 
officers  of  mob  violence,  is  shown  in  the  tes- 
timony of  defendants'  own  witnesses,  describ- 
ing the  precautions  and  secrecy  exercised  by 
them  in  the  way  they  took  Johnson  in  and 
out  of  Chattanooga,  as  well  as  by  the  fact 
that  they  kept  him  away  from  Chattanooga 
from  the  day  of  his  arrest  until  March  11, 
two  days  before  the  time  set  for  his  execu- 
tion, with  the  exception  of  the  three  days  he 
was  there  attending  his  trial.  Undoubtedly  ^ 
the  public  believed  that  Johnson  would  be]J 
executed  on  March  13,* until  the  reprieve* 
to  March  20  was  granted  on  March  11 ;  and, 
after  the  petition  for  habeas  corpus  was  de- 
nied by  the  circuit  court  ,believed  that  John- 
son would  then  be  executed  on  the  20th. 

Sheriff  Shipp  testifies  that  infiammatory 
reports  of  the  habeas  corpus  proceedings 
and  efforts  to  appeal  the  case  to  the  Supreme 
Court  were  sent  out  by  the  newspapers  on 
March  11,  and  because  of  that  he  had  fear 
of  mob  violence  to  Johnson.  The  efforts 
made  by  Johnson's  attorneys  to  obtain  an 
appeal  were  kept  before  the  public  by  tha 
newspapers. 

March  16  the  Chattanooga  Times  pub- 
lished a  statement  that  a  negro  attorney  had 
gone  to  Washington  to  obtain  an  appeal 
from  the  order  denying  the  petition  for  ha- 
beas corpus.    The  article  said: 

People  here  are  decidedly  anxious  as  to 
whether  Johnson  is  to  suffer  death  for  his 
crime  next  Monday  or  escape  for  an  indefi- 
nite period  by  reason  of  intervention  of  the 
court  at  Washington.  More  unrest  on  the 
subject  exists  than  was  anticipated  when 
Johnson  was  brought  back  to  the  oounty. 

"During  the  recent  days  of  suspense  as  to 
his  execution,  the  desire  for  information 
has  been  feverish,  and  telephones  at  locali- 
ties where  information  has  been  thought  to 
be  obtainable  have  been  kept  busy  by  in- 
quirers." 

In  the  News,   published  the  eveniqg  of 
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Mareh  19,  tiiere  was  an  editorial  reviewing 
the  local  proceedings,  which  concluded: 

"All  of. this  delay  is  aggravating  to  the 
eommunity.  The  people  of  Chattanooga  be- 
lieve that  Johnson  is  guilty,  and  that  he 
ought  to  suffer  the  penalty  of  the  law  as 
speedily  as  possible.  If  by  legal  technicality 
the  case  is  prolonged  and  the  culprit  finally 
escapes,  there  will  be  no  use  to  plead  with 
a  mob  here  if  another  such  crime  is  com- 
mitted. Such  delays  are  largely  responsible 
lor  mob  violence  all  over  the  country." 
^  The  assertions  that  mob  violence  was  not 
^  expected,  and  that  there  was  no  occasion  for 
•  providing  more  than  the  usual  guard*of  one 
man  for  the  jail  in  Chattanooga,  are  quite 
unreasonable  and  inconsistent  with  state- 
ments made  by  Sheriff  Shipp  and  his  depu- 
ties, that  they  were  looking  for  a  mob  on 
the  next  day.  Officers  and  others  were  heard 
to  say  that  they  expected  a  mob  would  at- 
tempt to  lynch  Johnson  on  the  20th.  There 
does  not  seem  to  be  any  foundation  for  the 
belief  that  the  mob  would  be  considerate 
enou^  to  wait  until  the  20th.  If  the  of- 
ficers expected  a  mob  at  all,  as  they  say 
that  they  did,  they  cannot  shield  themselves 
behind  the  statement  that  they  expected  it 
on  the  20th,  the  day  that  had  been  appointed 
lor  Johnson  to  die,  and  did  not  expect  it  the 
night  before.  But  no  orders  had  been  given 
and  nothing  had  been  done  up  to  half -past  8 
o'clock  on  the  night  of  the  10th  to  protect 
Johnson  from  the  mob  which  was,  according 
to  their  present  statements,  expected  the 
next  day. 

Testimony  was  given  by  a  servant  in 
Shipp's  house  that,  a  week  before  Johnson 
was  lynched,  Shipp  was  heard  to  say  that  if 
the  execution  were  stayed  Johnson  would  be 
mobbed.  This  was,  however,  disputed  by 
Shipp  and  relatives  of  his  who  were  there 
at  the  time. 

On  May  28th,  at  Birmingham,  Alabama, 
defendant  Shipp  himself,  in  an  interview 
reported  and  printed  the  next  morning  in 
the  Birmingham  Age-Herald,  said: 

'''The  first  I  knew  of  the  mob  was 
through  a  telephone  message  I  received  from 
the  Chattanooga  Times  office,  for  they  had 
cut  the  wires  at  the  county  jail  immediately 
upon  their  arrival.  I  dressed  as  quickly  as 
possible  and  went  to  the  jail,  and  found  a 
crowd  of  about  seventy-five  people  around 
it,  most  of  them  being  in  disguise.  I  made 
my  way  through  the  crowd  into  the  jail  and 
b^an  remonstrating  with  them  against  tak- 
ing any  drastic  steps.  They  seized  me  and 
took  me  upstairs,  locking  me  up  in  a  bath 
room.  The  members  of  the  mob  told  me 
they  meant  no  violence  to  me.  I  argued 
with  them  against  doing  anything  at  all, 
since  the  law  had  so  far  taken  its  proper 
eourse.    /  am  frank  to  tay  that  I  did  not 


atimnpi  to  hurt  any  of  them,  and  would  not  j 
AoM  made  auoh  an  attempt  if  I  oould.  *In« 
the  first  place,  I  could  have  done  no  good*  as 
I  was  overwhelmed  by  numbers. 

"  'The  Supreme  Court  of  the  United  States 
was  responsible  for  this  lynching.  I  had 
given  that  negro  every  protection  that  I 
could.  For  fourteen  days  I  had  guarded  and 
protected  him  myself.  The  autnorities  had 
urged  me  to  use  one  or  two  militazy  com- . 
panics  in  doing  so,  but  I  told  them  I  would 
land  the  negro  in  jail,  which  I  did,  individ- 
ually. 

"  *Many  nights  before  the  lynching  there 
had  been  a  sufficient  guard  around  the  jaiL 
/  had  looked  for  no  trouble  that  night,  and^ 
on  the  contrary,  did  not  look  for  it  untU  the 
newt  day.  That  night  no  one  was  on  duty 
except  the  jailer,  which  is  the  usual  guard 
at  our  jail,  as  weU  as  in  other  counties. 

"  'In  my  opinion  the  act  of  the  Supreme 
Court  of  the  United  States  in  not  allowing 
the  case  to  remain  in  our  courts  was  the 
most  unfortunate  thing  in  the  history  of 
Tennessee.  I  was  determined  that  the  case 
should  be  put  in  the  hands  of  the  law,  as  it 
was.  The  jury  that  tried  the  negro  Johnson 
was  as  good  as  ever  sat  in  a  jury  box. 

"'The  people  of  Hamilton  county  were 
willing  to  let  the  law  take  its  course  until 
it  became  known  that  the  case  would  not 
probably  be  disposed  of  for  four  or  five  years 
by  the  Supreme  Court  of  the  United  States. 
The  people  would  not  submit  to  this,  and  I 
do  not  wonder  at  it. 

"  'These  proceedings  in  the  United  States 
Supreme  Court  recently  appear  to  me  to  be 
only  a  matter  of  politics.  I  do  not  wish  to 
appear  in  the  light  of  defying  the  United 
States  court,  but  I  did  my  duty.  I  am  con* 
scions  if  it,  thoroughly  conscious  of  it,  and 
I  am  ready  for  any  conditions  that  may 
come  up.' " 

The  testimony  of  the  reporter  that  Shipp 
made  these  statements  was  corroborated  by 
the  evidence  of  another  reporter  who  inter- 
viewed Shipp  on  the  following  day  regard- 
ing them,  and  is  not  denied  by  Shipp  except 
in  an  immaterial  particular.    From  this  it 
appears   that  defendant   Shipp   looked   for^ 
trouble  on  the  20th,  but,  as  he  says,  notn 
that  night;  that  he  did*not  attempt  to  hurt* 
any  of  the  mob,  "and  would  not  have  made 
such  an  attempt  if  I  could." 

He  evidently  resented  the  necessary  order 
of  this  court  as  an  alien  intrusion,  and  de- 
clared that  the  court  was  responsible  for 
the  lynching.  According  to  him,  "tue  peo- 
ple of  Hamilton  county  were  willing  to  let 
the  law  take  its  course  until  it  became 
known  that  the  case  would  not  probably  be 
disposed  of  for  four  or  five  years  by  the  Su- 
preme Court  of  the  United  States."  "But," 
he  added,  "the  people  would  not  submit  to 
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this,  and  I  do  not  wonder  at  it."  In  other 
words,  his  view  was  that  because  this  oourt^ 
in  the  discharge  of  its  duty,  entered  the  or- 
der which  it  did,  that  therefore  the  people 
of  Hamilton  county  would  not  submit  to  its 
mandate,  and  hence  the  court  became  re- 
sponsible for  the  mob.  He  took  the  view 
expressed  by  several  members  of  the  mob 
on  the  afternoon  of  the  19th  and  before  the 
.  lynching,  when  they  said,  referring  to  the 
Supreme  Court,  that  "they  had  no  business 
interfering  with  our  business  at  all."  His 
reference  to  the  "people"  was  significant, 
for  he  was  a  candidate  for  reflection,  and 
had  been  told  that  his  saying  the  prisoner 
from  the  first  attempt  to  mob  him  would 
cost  him  his  place,  and  he  had  answered  that 
he  wished  the  mob  had  got  him  before  he 
did. 

It  seems  to  us  that  to  say  that  the  sheriff 
and  his  deputies  did  not  anticipate  that  the 
mob  would  attempt  to  lynch  Johnson  on  the 
night  of  the  19th  is  to  charge  them  with 
gross  neglect  of  duty  and  with  an  ignorance 
of  conditions  in  a  matter  which  Titally  con- 
cerned them  all  as  officers,  and  is  directly 
contrary  to  their  own  testimony.  It  is  ab- 
surd to  contend  that  officers  of  the  law  who 
have  been  through  the  experiences  these  de- 
fendants had  passed  through  two  months 
prior  to  the  actual  lynching  did  not  know 
that  a  lynching  probably  would  be  attempt- 
ed on  the  19th.  Under  the  facts  shown, 
when  the  sheriff  and  his  deputies  assert  that 
they  expected  a  mob  on  the  20th,  they  prac- 
tically concede  the  allegation  of  the  infor- 
mation  that  they  were  informed  and  had 
et  every  reason  to  believe  that  an  attempt 
•  would  be  made  on  the  evening*of  the  19th 
or  early  on  the  morning  of  the  20th. 

In  view  of  this,  Shipp's  failure  to  make 
the  slightest  preparation  to  resist  the  mob, 
the  absence  of  all  of  the  deputies,  except 
Gibson,  from  the  jail  during  the  mob's  pro- 
ceedings, occupying  a  period  of  some  hours 
in  the  early  evening,  the  action  of  Shipp  in 
not  resisting  the  mob,  and  his  failure  to 
make  any  reasonable  effort  to  save  Johnson 
or  identify  the  members  of  the  mob,  justify 
the  inference  of  a  disposition  upon  his  part 
to  render  it  easy  for  the  mob  to  lynch  John- 
son, and  to  acquiesce  in  the  lynching.  After 
Shipp  was  informed  that  a  mob  was  at  the 
jail,  and  he  could  not  do  otherwise  than  go 
there,  he  did  not  and  in  fact  at  no  time 
hindered  the  mob  or  caused  it  to  be  inter- 
fered with,  or  helped  in  the  slightest  degree 
to  protect  Johnson.  And  this  in  utter  dis- 
regard of  this  court's  mandate,  and  in  defi- 
ance of  this  court's  orders. 

Let  us  recapitulate  the  facts  bearing  im- 
mediately on  defendant  Shipp. 

About  9  o'clock  on  the  night  of  the  19th 
Che  judge  before  whom  Johnson  was  tried. 


and  the  attorney  who  prosecuted  him,  conir 
municated  with  Sheriff  Shipp  at  his  house^ 
saying  that  there  were  persons  around  the 
jail  who  looked  suspicious,  and  suggesting 
that  the  sheriff  had  better  go  down  to  the 
jaiL 

At  that  time  a  report  was  generally  cir- 
culated in  the  city  that  a  mob  was  at  the 
jail  to  lynch  Johnson. 

Shipp  lived  only  a  few  blocks  from  the 
jail.  He  reached  the  jail  about  9.  He  was 
alone.  A  number  of  people  were  in  the  jail 
and  outside  of  it  when  he  arrived.  He  an- 
ticipated a  mob  was  inside. 

Without  stopping  to  speak  to  any  of  these 
people,  he  rushed  inside  of  the  jail  to  the 
foot  of  the  stairs  leading  to  the  fioor  John- 
son  was  on.  There  he  was  taken  hold  of  by 
five  or  six  men  and  carried  upstairs.  The 
men  who  took  hold  of  him  had  no  firearms. 

At  first  he  was  put  in  a  bath  room,  and  ^ 
then  was  released  and  stood  around  near  the  ^ 
corridor  door,  where  the  mob  was  at^work,  • 
with  three  or  four  unarmed  men  around 
him.    He  made  no  effort  to  get  away  or  use 
force  in  opposing  the  mob.    He  did  not  at- 
tempt to  use  his  pistol  or  call  for  helpw 
After     the     corridor     had     been     broken 
in,      either    Shipp    or    defendant    Gibson 
told    the    mob    which    cell    Johnson    was 
in.    When  the  mob  left  the  jail  with  John- 
son, Shipp  did  not  follow  or  make  any  ef- 
fort to  rescue  Johnson  or  get  others  to  help 
rescue  him.    He  was  not  locked  up  when  the 
mob  left  the  jail,  but  was  left  entirely  free. 

When  the  crowd  following  the  lynchers 
was  about  two  blocks  from  the  jail,  Shipp 
came  out  of  the  building  alone  and  unguard- 
ed. To  a  request  made  by  a  man  at  that 
time  to  go  and  identify  members  of  the  mob, 
Shipp  replied  that  it  would  be  dangerous 
and  foolish.  This  request  was  made  before 
the  shooting  occurred. 

A  special  deputy  met  Shipp  at  the  jail 
just  after  Johnson  had  been  taken  out  and 
before  he  was  shot.  Shipp  told  him  that 
the  mob  had  Johnson.  Shipp  was  quiet,  and 
made  no  effort  to  go  after  the  lynchers,  or  to 
reach  the  police  or  militia  or  others. 

When  he  reached  the  jail  he  could  have 
gone  about  three  blocks  to  the  police  sta- 
tion and  got  the  police. 

No  alarm  bell  was  rung  at  the  court- 
house that  night,  although  it  was  rung  the 
night  of  the  attempted  lynching,  January 
25,  and  it  drew  out  a  big  crowd.  No  at- 
tempt was  made  by  Shipp  or  others  to  sum- 
mon a  posse.  He  sent  no  one  after  deputies. 
He  made  no  effort  to  send  anyone  for  help. 

It  is  testified  that  some  time  after  the 
mob  had  left  the  jail  for  the  bridge,  Shipp 
sent  Galloway  and  Clark  down  to  the  bridge, 
but  he  made  no  effort  to  go  himself. 

There  was  in  the  crowd  around  the  Jail 
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and  at  the  scene  of  the  lynching  a  substan- 
tial nnmber  of  law-abiding  men  of  good 
character. 

That  assistance  In  suppressing  the  mob 

might  hare  been  easily  obtained  if  effort 

bad  been  made  is  shown  by  the  testimony 

^  of  the  chairman  of  the  board  of  safety,  who 

M  testifies  that,  at  the  time  of  the  first  lynch- 

•  ing,  in  going  four  or  fiye*blocks  to  the  jail, 
be  gathered  about  16  men  to  help  put  down 
the  mob. 

The  militia  was  drilling  on  the  night  of 
the  10th  between  8  and  10:30  in  the  armory, 
a  well-known  place,  three  blodcs  from  the 
Jail.  It  was  not  called  upon  to  assist  in 
suppressing  the  mob,  although  it  had  been 
called  out  twice  before  by  the  governor,  and 
was  bound  to  respond  to  another  call  by 
him. 

The  governor  had  given  assurances  that 
any  help  asked  for  would  be  given,  and  we 
have  no  doubt  he  would  have  responded, 
lor  he  would  have  had  the  honor  of  Ten- 
nessee in  his  keeping. 

Numerous  witnesses  testify  that  no  fire- 
arms were  displayed  by  the  mob  except  that 
one  of  their  number  was  in  the  office  of  the 
Jail  with  a  Winchester  rifie,  and  one  pistol 
was  exhibited  to  a  reporter  when  the  door 
was  being  broken  open. 

No  deputies  put  in  an  appearance  while 
the  mob  was  at  the  jail  or  during  the  lynch- 
ing, except  Frank  Jones,  who  approached 
the  jail  with  a  prisoner,  but,  upon  seeing 
the  mob,  immediately  left  with  the  prisoner, 
and  excepting  Matt  Galloway,  who  was  seen 
in  the  crowd. 

From  the  time  he  reached  there,  about  6 
o'clock,  until  the  mob  came,  Gibson  was  the 
only  officer  in  charge  of  the  jail.  But  there 
was  much  evidence  that  customarily  many 
deputies  were  there  nightly,  and  that  several 
were  present  on  the  night  of  the  19th  until 
Just  before  the  irruption  of  the  mob. 

Heavy  iron  chains  were  sometimes  used 
as  additional  guards  upon  circular  doors 
in  the  jail,  such  as  that  leading  to  John- 
son's corridor.  These  were  locked  by  the 
prisoners  on  the  inside.  During  the  trial 
of  Johnson  these  chains  were  used  on  the 
circular  doors.  But  none  were  on  the  circu- 
lar door  leading  to  Johnson's  cell  on  the 
19th.  It  also  appears  that  Johnson's  cell 
door  was  not  locked. 

Winchester  rifles  which  were  kept  to  de- 
N  fend  the  jail  against  mob  violence  were,  at 

•  the  time  the  mob  attacked  the  jail  on*the 
19th,  in  a  show  case  in  the  office.  These 
were  taken  out  of  the  show  case  by  the  mob 
and  unloaded. 

Although  Shipp  was  in  the  midst  or  near 
the  members  of  the  mob  for  about  an  hour 
when  they  were  in  the  jail,  he  did  not  seek 
to  obtain  information  so  that  he  oould  iden- 


tify any  of  them,  and  he  testifies  that  he 
does  not  know  any  member  of  the  mob. 

Only  one  conclusion  can  be  drawn  fron 
these  facts,  all  of  which  are  clearly  estab- 
lished by  the  evidence, — Shipp  not  only  made 
the  work  of  the  mob  easy,  but  in  effect  aided 
and  abetted  it. 

Gibson  is  involved  in  the  same  condemna- 
tion though  under  less  responsibility.  We 
think  belief  on  his  part  that  a  mob  would 
attempt  to  enter  the  jail  and  lynch  Johnson 
on  the  night  of  the  19th  must  be  presumed. 

The  day  jailer  left  the  jail  some  time 
after  six  o'clock,  and  transferred  the  keys 
to  Gibson,  the  night  jailer.  Gibson's  15- 
year-old  boy  was  with  him,  but  went  to  the 
opera  house  at  8:30.  Gibson  was  in  charge 
of  the  jail  more  than  two  hours  before  the 
arrival  of  the  mob,  and  he  made  no  effort  to 
summon  assistance  to  repel  the  attack,  al- 
though necessarily  he  must  have  known  that 
he  alone  could  only  offer  slight  resistance. 
Mrs.  Baker,  a  white  woman,  confined  on  the 
same  fioor  with  Johnson,  testified  that  Gib- 
son, soon  after  arriving  at  the  jail,  when 
she  had  gone  down  stairs  to  get  a  letter 
written,  said  to  her  that  a  mob  was  coming, 
and  directed  her  to  go  to  her  room,  and  when 
the  mob  was  at  the  jail  came  to  her  door 
and  told  her  that  no  one  would  hurt  her. 
Gibson  admits  the  last  statement,  but  denies 
the  first 

He  testifies  that  when  he  heard  the  mob  he 
went  into  the  hospital  cell,  located  on  the 
top  floor,  and  sat  down  on  a  lounge,  and  as 
soon  as  the  mob  got  upstairs  he  handed  over 
to  them  his  pistol  and  the  keys,  including  a 
key  to  the  door  of  Johnson's  cell;  that  he 
did  not  try  to  use  the  pistol,  or  to  resif  t  the 
mob  by  force;  that  from  the  top  floor  he  ^ 
could  have  gone  through  the  kitchen  into  ^ 
the  yard  and  back  of  the  jail,  but  he^made  • 
no  effort  to  do  so,  although  it  took  the  mob 
some  ten  minutes  after  he  knew  they  were 
there  to  break  through  the  door  between 
the  outer  door  and  the  jail  proper;  that 
he  just  gave  up  and  made  no  effort  at  all  to 
resist  the  mob  or  rescue  Johnson  after  they 
had  left  the  jail;  that  although  the  men 
were  bold  in  their  work,  he  failed  to  recog- 
nise anyone  excepting  Nick  Nolan. 

Galloway  was  a  deputy  sheriff  from  the 
time  Johnson  was  convicted  until  after  the 
lynching,  and  was  told  by  the  sheriff  after 
the  mob  had  left  for  the  bridge  to  go  down 
there,  and  did  so,  but  Johnson  was  then 
dead.  He  was  criminal  court  deputy,  and 
served  criminal  court  papers  and  made  ar- 
rests. But  he  had  no  charge  of  the  jail 
or  keeping  of  prisoners  except  when  officially 
so  assigned.  He  had  no  connection  with  the 
jail  or  the  prisoners  at  any  time  after  John- 
son was  brought  from  Knoxville  on  the 
10th  or  nth  of  March.    He  testified  that  he 
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kad  heard  nothing  while  attending  to  hie 
duties  that  made  him  think  Johnaon  waa  in 
danger;  was  a  member  of  the  Eagle  Clab» 
and  waa  there  on  erening  of  the  10th,  at 
7:46,  not  having  heard  prior  thereto  any- 
thing about  any  impending  lynching.  His 
first  information  of  the  lynching  was  after 
10  o'clock,  when  he  went  to  the  jail  at  once. 
There  he  met  the  sheriff,  who  asked  him  to 
go  to  the  bridge,  which  he  did,  but  Johnson 
was  dead.  We  think  Galloway  must  be  ac- 
quitted of  the  charges  in  the  information. 

This  brings  us  to  a  consideration  of  the 
case  in  respect  of  the  six  defendants  who 
•re  charged  as  members  of  the  mob  and  par- 
ticipants in  its  action. 

As  to  Williams  and  Nolan,  there  is  direct 
testimony  to  their  participation  in  the  lynch- 
ing, and  we  do  not  think  that  the  evidence 
relied  on  to  weaken  that  conclusion  is  suf- 
ficient to  do  so. 

As  to  Padgett  and  Mayse,  there  is  testi- 
■Mny  of  statements  on  their  part  on  the 
afternoon  of  the  19th  and  the  morning  of 
the  20th,  which,  if  believed,  demonstrates 
their  guilt  We  have  carefully  examined 
and  analyzed  the  evidence  to  impeach  the 
S  principal  witness  to  these  conversations,  and 
T  also  to  make  out  alibis,  but  we  cannot  ac- 
cept it  as  convincing. 

We  hold  that  the  case  as  to  Justice  and 
Ward  fails  on  the  evidence. 

In  our  opinion  it  does  not  admit  of  ques- 
tion on  this  record  that  this  lamentable  riot 
was  the  direct  result  of  opposition  to  the 
administration  of  the  law  by  this  court. 
It  was  not  only  in  defiance  of  our  mandate, 
but  was  understood  to  be  such.  The  Su- 
preme Court  of  the  United  States  was  called 
upon  to  abdicate  its  functions  and  decline 
to  enter  such  orders  as  the  occasion,  in  its 
judgment,  demanded,  because  of  the  danger 
•f  their  defeat  by  an  outbreak  of  lawless 
violence.  It  is  plain  that  what  created  this 
mob  and  led  to  this  Ijmching  was  the  un- 
willingness of  its  members  to  submit  to  the 
delay,  required  for  the  appeal.  The  intent 
to  prevent  that  delay  by  defeating  the  hear- 
ing of  the  appeal  necessarily  follows  from 
the  defendants'  acts,  and,  if  the  life  of  any- 
one in  the  custody  of  the  law  is  at  the  mercy 
of  a  mob,  the  administration  of  justice  be- 
comes a  mockery.  When  this  court  granted  a 
stay  of  execution  on  Johnson's  application  it 
became  its  duty  to  protect  him  until  his 
case  should  be  disposed  of.  And  when  its 
mandate,  issued  for  his  protection,  was  de- 
fied, punishment  of  those  guilty  of  such  at- 
tempt must  be  awarded. 

The  rule  will  be  discharged  as  to  the  de- 
fendants Galloway,  Justice,  and  Ward,  and 
made  absolute  as  to  the  other  defendants. 

Role  discharged  as  to  defendants  Oallo- 
wajy  Justice,  and  Ward,  and  nuule  absolute 


aa  to  defendants  Shipp,  Oibson,  Williams^ 
Nolan,  Padgett,  and  Mayse.  Attachments  to 
issue,  returnable  on  Tuesday,  June  1.         .4 

Mr.  Justice  Moody  did  not  hear  the  argil- 
ment,  and  took  no  part  in  the  disposition  of 
the  < 


*Mr.  Justice  Peckham,  dissenting:  * 

I  dissent  from  the  opinion  and  judgment 
of  the  court  in  this  case,  and  I  think  its 
importance  requires  a  statement  of  the 
reasons  for  my  dissent.  In  regard  to  the 
crime  which  was  perpetrated  by  the  mob 
upon  the  person  of  the  negro,  there  can  be 
but  one  opinion.  I  take  it  that  all  intelli- 
gent and  respectable  citizens  who  are  cog- 
nizant of  the  facts  agree  that  it  was  mur- 
der, without  one  extenuating  circumstance 
to  relieve  its  atrocious  character.  The  im- 
portant question,  however,  is,  first,  as  to 
the  sheriff, — whether  he  is  guilty  of  the 
charge  made  against  him  in  the  informa- 
tion filed  in  this  proceeding.  The  charge,  as 
contained  in  the  information,  upon  which 
such  a  vast  amount  of  evidence  has  been 
taken,  is  that  the  sheriff  and  many  other 
persons  conspired  together  for  the  purposa 
of  breaking  and  entering  the  county  jail  and 
taking  therefrom  the  negro  Johnson,  in  order 
to  lynch  him,  with  the  intent  to  thereby 
show  their  contempt  and  disregard  of  tha 
order  of  this  court,  and  to  prevent  the  hear- 
ing of  the  appeal. 

A  careful  consideration  of  the  case  leaves 
me  with  the  conviction  that  there  is  not 
one  partide  of  evidence  that  any  conspiracy 
had  ever  been  entered  into  or  existed  on  the 
part  of  the  sheriff,  as  charged  against  him. 
It  is  not  alone  that  the  evidence  preponder- 
ates in  his  favor,  but  it  seems  to  me  there 
is  no  material  evidence  against  him,  oar^ 
tainly  none  that  rises  higher  than  the  mer- 
est possible  suspicion,  founded  upon  evidence 
of  facts  which  are  in  themselves  wholly  in- 
conclusive, and  just  as  consistent  with  in- 
nocence as  with  guilt.  His  character  ia 
shown  by  many  witnesses  to  be  that  of  the 
highest  Not  a  man  in  Chattanooga  stands 
better  as  a  man  and  a  citizen  than  he  doea. 
There  is  not  a  particle  of  evidence  to  the 
contrary.  He  has  lived  an  honored  and  re- 
spected citizen  of  that  city  since  1874;  has 
held  honorable  official  positions  before  the 
one  that  he  now  holds,  and  yet,  as  an  old^, 
man,  he  is  adjudged  guilty  of  a  contempt  of  ^ 
this  court,  and  liable  to  serve*a  disgraceful « 
imprisonment  because,  as  is  insisted  In  this 
record,  he  did  not  do  as  much  towards  re- 
sisting a  lawless  mob  as  this  court  says 
he  ought  to  have  done. 

The  crime  for  which  Johnson  was  con- 
victed was  perpetrated  on  a  white  schoolgirl 
on  the  23d  of  January,  1906,  and  on  tha 
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C8th  of  that  montli  Johnson  was  arrestod 
near  Chattanooga  and  charged  with  tho 
wime.  After  being  arrested  he  was  taken 
hy  the  sheriff,  by  order  of  the  state  criminal 
eoort,  to  the  jail  at  NashTille,  where  he  was 
kept  until  the  day  of  his  trial,  Febmary  0. 
The  sheriff  was  active  and  intelligent  in  his 
efforts  to  preserre  the  safety  of  the  negro. 
No  adverse  criticism  is  or  can  trathfully 
be  made  npon  his  conduct  at  that  time.  At 
the  time  of  the  arrest  of  the  negro  there  is 
BO  contradiction  in  the  evidence  that  there 
was  very  great  excitement,  and  a  disposition 
evinced  to  lynch  Johnson  at  once.  A  crowd 
of  over  a  thousand,  it  is  said,  surrounded 
the  Jail  on  the  night  of  the  26th  of  Janu- 
ary, where  Johnson  was  supposed  to  be,  but 
the  prisoner  was  not  in  the  jail,  and  the 
deputies  of  the  sheriff  (the  sheriff  himself, 
having  Johnon  in  custody,  was  taking  him 
to  Nashville)  exhorted  the  mob  to  disperse, 
and  finally  people  were  sent  into  the  jail  on 
behalf  of  the  mob,  and  went  through  it  to 
satisfy  themselves  that  Johnson  was  not 
there.  The  mob  thereupon  dispersed.  On 
the  26th  of  January  a  grand  jury  was  con- 
vened and  Johnson  was  indicted,  and  on  the 
6th  of  February  he  was  brought  to  Chat- 
tanooga from  Nashville,  and  his  trial  was 
commenced  that  day  in  the  criminal  court. 
On  February  9  he  was  convicted  and  sen- 
tenced to  death.  No  appeal  was  taken  by 
the  lawyers  appointed  by  the  court  to  de- 
fend him  from  that  sentence.  The  lawyers 
said  they  feared  the  prisoner  would  be 
lynched  if  such  an  appeal  were  taken.  On 
his  conviction  he  was  taken  from  Chatta^ 
nooga  to  Knoxville,  in  the  personal  custody 
of  the  sheriff,  to  be  safe  from  any  possible 
violence  of  the  mob.  No  mob,  however, 
appeared,  and  nothing  was  attempted.  The 
judge  who  presided  at  the  trial  of  the  negro, 
^  after  his  conviction,  told  the  sheriff  that 
g  the  prisoner  would  be  entirely  safe  at  Chat- 
•  tanooga.  After  the*trial  the  excitement  de- 
creased very  greatly  and  seemed  to  disap- 
pear entirely.  Of  this  fact  there  is  no  con- 
tradiction in  the  evidence.  On  the  3d  of 
March  a  petition  for  a  writ  of  habeas  cor- 
pus was  filed  in  the  United  States  circuit 
court  for  the  northern  division  of  the  esst- 
em  district  of  Tennessee  on  the  part  of 
Johnson.  On  the  10th  of  March  the  peti- 
tion was  denied,  and  the  circuit  judge  or- 
dered that  Johnson  be  remanded  to  the 
custody  of  the  sheriff  of  Hamilton  county 
(at  Chattanooga),  Tennessee,  to  be  detained 
by  the  sheriff  in  his  custody  for  ten  days, 
in  which  to  permit  Johnson  to  prosecute  an 
appeal  from  the  order,  and,  in  default  of 
the  prosecution  of  such  appeal,  further  pro- 
ceedings to  be  taken  in  the  state  court  of 
Tennessee,  under  its  sentence.  Immediately  | 
after  this  decision  Johnson  was  taken  back 


to  C!hattanooga,  arriving  there  March  IL 
Bverything  was  quiet  and  there  was  no  evi- 
dence  of  excitement,  nor  of  any  intention 
whatever  to  interfere  with  the  negro.  The 
sheriff  kept  watch  of  public  senthnent  for 
several  days  thereafter.  He  was  himself  go- 
ing about  through  the  city,  mixing  with  all 
manner  of  crowds,  and  found  not  the  slight- 
est evidence  that  would  lead  any  reason- 
able man  to  believe  that  any  assault  waa 
intended  upon  Johnson.  The  sheriff  stated 
that  he  did  some  canvassing  in  his  election 
campaign  during  this  time,  and  was  around 
in  the  manufacturing  eslAblishments,  and 
saw  no  excitement  and  heard  no  talk  of  the 
case  during  the  whole  time.  There  was 
nothing  at  all,  says  the  sheriff,  that  came 
to  his  knowledge  during  this  time,  that 
would  have  put  a  prudent  and  carefnl  man 
on  his  guard. 

On  the  10th  of  March,  the  day  preceding 
the  night  of  the  lynching,  the  same  thing 
was  noticed,  of  a  total  lack  of  any  evidence 
of  any  excitement  or  of  any  evidence  of  an 
intention  to  commit  any  violence.  Thus, 
from  the  llth  to  the  19tii  of  March, — from 
the  time  that  Johnson  was  brought  back 
from  Knoxville  to  Chattanooga,  after  Judge 
aark,  the  United  States  ju<i^  had  denied 
his  petition  for  habeas  corpus,— -the  city  was 
entirely  tranquil,  and  nothing  was  done^ 
which  would  have  caused  any  man,  even  the  ^ 
most  circumspect  and* prudent,  to  believe'' 
that  any  violence  was  intended.  During  the 
time  from  the  llth  to  the  10th  of  March, 
there  had  been  no  extra  guards  at  the  jail 
because  of  these  facts.  No  demonstration 
had  been  made  against  the  jail,  and  no 
threats  made  against  the  prisoner  that  any* 
body  heard.  Judge  Clark,  now  deceased, 
who  had  been  a  resident  of  Chattanooga 
since  1883,  was  a  witness  in  this  proceed- 
ing, and  stated  that  he  had  never  heard  ai^- 
thing  suggested  as  to  there  being  any  dan- 
ger to  Johnson  if  the  stay  of  execution  were 
granted   in   his  case.     Judge   Clark  said: 

"It  strikes  me  it  was  absolutely  absurd  in 
view  of  what  actually  occurred.''  The  judge 
was  also  asked  whether  anything  said  at  the 
trial  of  the  habeas  corpus  proceedings  on 
the  part  of  the  representatives  of  the  state, 
or  on  the  part  of  anyone,  caused  him  to 
apprehend  any  mob  violence  to  this  man, 
and  the  judge  said,  none  in  the  least.  The 
judge  also  said  that  he  had  asked  his  see- 
retary  on  the  day  that  he  was  at  Chatta- 
nooga on  his  way  to  St.  Augustine  if  he  had 
heard  of  any  suggestions  or  hints  of  vio- 
lence or  dissatisfaction  with  the  situation, 
and  the  secretary  told  him  that  he  had  not. 
On  the  19th  of  March,  he  had,  he  said,  called 
up  some  one  of  the  defendant's  attorneys 
and  found  out  that  the  appeal  from  the 
order  denying  the  habeas  corpiu  had  been 
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allowed  by  the  Supteme  Court  of  the  United 
States,  and  the  Judge  said  to  the  attorney 
that  he  would  be  there  all  day  at  hia  office 
and  would  leave  for  Florida  that  night.  The 
Judge  said  the  reason  h^  made  that  an- 
nouncement was  that  he  had  known  that 
Johnson  had  been  taken  to  another  jail 
prior  to  this,  and  that  he  was  brought  out 
of  the  Knoxville  jail  when  the  petition  for 
habeas  corpus  was  brought  up  before  him 
(Judge  Clark).  "Therefore,"  Judge  Clark 
said,  "on  account  of  that,  after  getting  Mr. 
Justice  Harlan's  telegram,  I  would  have  or- 
dered the  man  to  any  jail  where  it  was  de- 
•ind  to  send  him  ...  if  it  had  ap- 
peared that  the  prisoner  was  in  great  or  real 
danger — ^if  that  had  appeared  to  me — ^I  am 
q[aite  sure  that  I  would  haye  made  the  or- 
0  der  of  my  own  motion,  or  would  have 
^  called  up  his  attorney  and  suggested  that 
•  he  make  an  application  *for  his  remoyal.'* 
The  following  question  was  also  put  to  the 
Judge:  "Q.  Judge  Clark,  I  will  ask  you  if 
the  attorn^  to  whom  you  talked,  or  any 
other  attorn^  for  the  defendant  Johnson, 
or  any  other  person,  suggested  to  you  the 
necessity  or  even  the  propriety  of  taking 
steps  to  protect  your  prisoner,  the  FedersJ 
prisoner  Johnson?  A.  I  never  heard  the 
remotest  suggestion,  and  I  did  not  think 
the  man  was  in  any  daugei.  I  thought  it 
was  simply  the  noise  that  is  generally  made 
by  people  who  really  do  not  expect  to  do 
anything.  ...  I  will  say  that  I  had 
heard  no  suggestion  and  that  I  had  no 
thought  that  there  was  any  danger  on  hand 
anywhere."  If  there  had  been  any  evidence 
.  of  danger  or  the  possibility  thereof,  would 
not  the  attorneys  of  the  negro,  who  were  en- 
gaged in  the  prosecution  of  their  habeas  cor- 
pus proceedings,  have  responded  to  the  judge, 
and  asked  for  the  removal  of  the  negro  to 
another  jail?  They  did  not  ask  for  it  be- 
cause, as  is  perfectly  evident,  they  shared 
the  general  opinion  that  there  was  no  dan- 
ger; that  the  former  danger  had  passed, 
and  there  was  no  reason  for  further  action. 
The  same  kind  of  evidence  was  given  by 
the  most  respectable  men  in  the  community, 
—editors,  reporters,  railway  agents,  large 
employers  of  men,  deigymen,  lawyers,  doc- 
tors, and  business  men,  citizens  of  the  place, 
and  also  by  the  chief  of  police  of  the  city. 
Not  one  of  them  apprehended  danger  of  mob 
violence  at  that  time.  All  of  these  men  were 
eognizant  of  the  facts  as  to  the  prior  at- 
tempts at  lynching  and  as  to  the  high  state 
of  excitement  which  existed  at  that  time. 
But  they  all  agreed  that  such  excitement 
had  entirely  passed,  and  that  there  was  not 
the  least  danger  to  be  apprehended.  One  of 
these  ministers,  the  Rev.  Mr.  Boswell,  had 
been  a  resident  of  the  city  for  nearly  four 
fBKTBf  and  was  a  member  of  what  is  termed 


the  Pastors'  Union  of  Chattanooga.  He  was 
also  a  fraternal  delegate  from  the  Pastonf 
Union  to  the  Central  Labor  League,  com- 
posed of  delegates  from  eveiy  labor  oi^gan- 
ization  in  the  city,  and,  as  a  member  of  the  ^ 
Pastors'  Union,  he  co-operated  with  the  Cen-  <J 
tral  Labor  League  as  a  fraternal  ^delegate.  * 
He  also  preached  on  an  average  twice  a 
week  in  the  various  shops  in  the  city.  Ha 
said  that  at  the  time  of  the  arrest  the  pub- 
lic feeling  was  intense  and  that  it  subsided 
with  the  beginning  of  the  trial.  He  was 
present  during  most  of  the  trial;  that  after 
the  trial  was  over  he  found  no  talk  that 
would  cause  him  to  apprehend  that  there 
might  be  an  attempt  to  lynch  the  prisoner. 
He  had,  he  said,  preached  a  sermon  on  lynch- 
ing after  the  first  attempt  was  made,  and 
had  taken  the  position  that  it  was  a  viola- 
tion of  good  citizenship,  and  did  not  mince 
his  words  at  all,  and  yet,  with  all  these  op- 
portunities to  know  the  state  of  public 
feeling,  he  said  that  there  was  nothing  that 
would  arouse  apprehension  on  his  part,  or, 
so  far  as  he  could  see,  on  the  part  of  any 
prudent  man,  that  there  was  any  lynching 
threatened.  And  this,  too,  after  it  was 
known  that  this  court  had  allowed  the  ap- 
peal from  Judge  Clark's  order.  The  evi- 
dence of  the  other  witnesses  was  of  the  same 
character,  and  there  were  unanimous  ex- 
pressions of  opinion  by  the  witnesses  upon 
the  hearing  of  this  case,  that  there  was  no 
question  of  danger  of  mob  violence  to  be 
apprehended  up  to  the  very  last  moment; 
and  yet  counsel  for  the  government  have  re- 
garded it  as  part  of  the  evidence  of  the 
guilt  of  the  sheriff  as  a  conspirator  that  he 
acted  as  if  he  did  not  apprehend  any  vio- 
lence, and  that  he  took  no  steps  to  prevent 
it  on  the  day  in  question.  No  one  ^se  had 
any  idea  that  there  was  any  danger  and  no 
one  else  was  looking  for  it.  The  men  who 
testified  that  there  was  no  apprehension  of 
mob  violence  were  men  who  were  special- 
ly cognizant  of  the  state  of  public  opinion 
at  that  time.  The  counsel  for  the  govern- 
ment insisted  that  it  was  the  duty  of  the 
sheriff  to  have  had  the  Jail  guarded  on  that 
day  by  extra  guards,  and  that  his  failure 
to  do  so  was  evidence  of  his  being  guilty  of 
the  conspiracy  as  alleged  in  the  information. 
Although  the  fact  was  announced  in  the 
morning  papers  of  the  10th  that  the  allow- 
ance of  the  appeal  had  been  granted  by  this 
court,  there  was  during  the  day  no  evidence 
of  excitement  and  no  hostile  demonstration  gi 
or  suspicion  of  it  against  the  prisoner,  and§ 
no  evidence  of  any  fact  going  to^show  any* 
projected  formation  of  a  mob,  or  the  least 
probability  of  any  lynching  or  any  attempt 
that  night.  Under  these  circumstances,  on 
the  19th  of  March  the  sheriff  went  home 
about  half-past  6  in  the  evening,  leavix(g 
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things  at  the  jail  the  same  as  usual.  Sup- 
pose, as  a  matter  of  judgment,  the  sheriff 
should  have  proceeded  as  if  this  almost  uni- 
versal sentiment  as  to  the  absence  of  all 
danger  was  erroneous,  or  not  well  founded, 
and  that,  as  matter  of  good  sense,  he  should 
have  had  the  jail  guarded,  is  it  possible 
that  he  can  be  properly  convicted  of  con- 
tempt while  he  agreed  with  this  public  senti- 
ment and  acted  accordingly?  At  any  rate, 
he  went  home  as  usual,  and  was  sitting  at 
his  desk  in  his  home  when  the  telephone 
sounded,  some  time  about  9  o'clock,  and  he 
recognized,  upon  going  to  it,  the  voice  of  the 
Attorney  General,  Whittaker,  who  asked 
him  if  he  knew  what  was  going  on  at  the 
jail,  and  the  sheriff  said,  "No,''  and  the  At- 
torney General  said,  "You  had  better  go 
down  there."  He  went  down  there  as  rapidly 
as  he  could,  running  most  of  the  way  and 
walking  rapidly  for  the  rest,  and,  being  un- 
der the  care  of  a  physician  for  a  difficulty 
of  the  stomach,  he  was  much  exhausted  when 
he  arrived  at  the  jail,  where  a  large  num- 
ber of  men  were  assembled,  many  of  them 
armed,  and  they  immediately  surrounded 
and  took  possession  of  him.  Many  of  them 
were  masked  and  were  waiting  for  their 
comrades  to  bring  Johnson  down.  The  sheriff 
expostulated  and  remonstrated  with  these 
men  and  asked  them  to  desist,  when  they 
seized  him.  He  was  seized  from  behind,  and 
he  testified  that  he  did  not  know  but  that 
they  were  going  to  do  him  some  violence, 
and  he  reached  back  for  his  gun,  which  he 
had  in  his  pocket.  They  assured  him  that 
they  did  not  intend  to  hurt  him,  and  then 
they  seized  and  rushed  him  up  the  stairs  and 
earned  him  into  a  hallway,  where  he  was 
kept  a  prisoner  until  after  the  crowd  had 
got  Johnson  and  left  the  jail  with  him. 
The  sheriff  was  sixty-three  years  of  age  at 
this  time,  and,  on  account  of  his  physical 
eondition,  unable  in  any  event  to  have  of- 
fered any  great  resistance.  There  were  at 
CO  least  ten  or  fifteen  of  the  men  around  him 
?  who  were  armed,  and  the*sequel  proved  that 
many  more  in  the  erowd  were  also 
armed.  Others  were  standing  back  look- 
ing on.  Whether  the  sheriff  might  possibly 
have  been  quicker  with  his  gun  and  taken  it 
out  of  his  pocket  and  shot  some  of  them  is 
not  oertain  from  the  evidence,  but  the  odds 
of  even  ten  or  fifteen  to  one  are  somewhat 
large,  and  that  he  did  not  kill,  or  attempt 
to  kill,  any  of  them,  is  no  evidence  whatever 
of  complicity  with  these  miscreants,  and 
eertainly  no  evidence  of  contempt  of  this 
oonrt.  It  seems  to  me  most  extraordinary 
that  even  an  official  under  these  circum- 
stances can  be  fotmd  guilty  of  a  eontempt 
because  in  fact  he  did  not  resist  to  the 
death. 

Argument  has  also  been  made  against  the 


sheriff,  based  on  the  fact  that,  on  his  way 
from  the  house  to  the  jail,  he  did  not  seek 
out  the  militia,  a  company  of  which  is  said 
to  have  been  engaged  in  drilling  that  night 
in  its  drill  room,  and  ask  for  assistance  im- 
mediately at  the  jail.  It  may  be  that  such 
would  have  been  a  wise  course,  but  he  was 
acting  on  the  spur  of  the  moment  and  under 
a  call  to  come  immediately  to  the  jail,  and 
he  was  not  sure  of  what  was  going  on,  and, 
in  seeking  the  aid  of  the  militia,  he  was  not 
certain  to  succeed  in  obtaining  immediate 
assistance.  At  any  rate,  the  mere  fact  that 
he  did  not  think  of  it  or  stop  to  do  it  is  no 
evidence  whatever  to  show  that  his  failure 
to  seek  its  aid  was  criminal.  I  think  the 
conspiracy  part  of  the  information  is  abso- 
lutely without  evidence  to  support  it. 

It  is,  however,  argued  that  the  sheriff  did 
not  otherwise  do  all  that  he  should  have 
done  to  prevent  this  infamous  crime,  and 
hence  that  he  is  guilty  of  a  contempt.  As 
evidence  of  this  fact  the  government  refers 
to  the  interview  of  the  28th  of  May  between 
the  sheriff  and  a  newspaper  reporter  in  Bir- 
mingham. On  that  day,  at  the  time  of  the 
interview,  news  had  been  received  of  the  ac- 
tion of  this  court  ordering  certain  persons 
to  show  cause  as  for  contempt.  In  this  in- 
terview Sheriff  Shipp  said  that  the  first  he 
knew  of  the  mob  was  through  a  telephone 
message;  that  he  went  to  the  jail  and  made 
his  way  through  the  crowd,  and  remonstrat- 
ed  with  them  against  taking  any  drastic  eo 
steps.  *  They  seized  him  and  took  him  up-  • 
stairs,  locking  him  in  a  bath  room.  The 
members  of  the  mob  told  him  they  meant  no 
violence  to  him.  He  argued  with  them 
against  doing  anything  at  all,  since  the  law 
had  so  far  taken  its  proper  course,  and  the 
interview  went  on  with  this  statement:  "I 
am  frank  to  say  that  I  did  not  attempt  to 
hurt  any  of  them,  and  would  not  have  made 
such  an  attempt  if  I  could.  In  the  first 
place,  I  eould  have  done  no  good,  as  I  was 
overwhelmed  by  numbers."  The  sheriff's 
statement  that  he  made  no  attempt  to  hurt 
any  of  the  mob,  and  would  not  have  made 
such  an  attempt  if  he  could,  must  be  taken 
with  the  rest  of  his  statement,  in  which  he 
said  that  "in  the  first  place,  he  could  have 
done  no  good  by  it,  as  he  was  overwhelmed 
by  numbers."  There  is  no  doubt  of  the  truth 
of  that  statement.  He  was  one  man  against, 
at  the  very  least,  ten  or  fifteen  or  more  reso- 
lute men,  armed  and  assembled  for  the  pur- 
pose of  getting  this  negro,  and  surrounded 
by  a  still  larger  crowd  in  the  jail  yard,  and 
there  is  not  the  slightest  evidence  that  they 
were  unarmed.  Their  subsequent  action  shows 
an  unnecessary  supply  of  guns.  It  is  true, 
the  sheriff  might  possibly  have  drawn  his 
gun  and  fired  at  the  masked  men  as  he  came 
into  the  jail  and  succeeded  in  killing  one 
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and  perhaps  more  of  the  members  of  the 
mob,  but  it  is  absolutely  true  that  it  would 
have  done  no  good  even  then,  because,  with 
such  odds  against  him,  his  struggles  could 
have  resulted  only  in  his  being  actually  over- 
whelmed and  possibly  killed,  while  the  negro 
would  not  have  been  saved.  The  sheriff  oc- 
cupied no  vantage  ground  from  which  to  re- 
pel an  attack  and  where  his  first  assailant 
would  stand  a  good  chance  of  being  killed 
by  him.  He  was  not  only  in  the  power  of  the 
mob  who  had  him  in  custody,  but  he  was 
also  without  anyone  to  appeal  to  for  aid. 
Those  who  were  bystanders  knew  of  the 
sheriff's  difficulty  without  further  appeal 
by  him,  and  yet  they  seemed  to  feel  no  desire 
to  interfere,  or  else  recognized  the  useless- 
ness  at  that  time  of  any  effort. 
^  The  evidence  of  witnesses  for  the  govem- 
«  ment  showed  without  contradiction  that  the 
•  sheriff  came  to  the  jail  running  as*faat  as  he 
could;  that  he  pushed  through  the  crowd, 
shoved  the  men  aside,  and  entered  the  inside 
4>f  the  inclosure,  never  stopping  at  all,  and 
the  moment  he  arrived  at  the  jail  door  he 
was  set  upon  and  seized  by  four  or  five 
men  and  overpowered,  and  he  talked  to  and 
expostulated  with  the  crowd,  trying  to  reason 
with  them  and  to  get  them  to  stop.  When 
asked  if  the  sheriff  made  any  show  of  force, 
the  government  witness  said,  "Well,  he  didn't 
have  any  chance  to,"  and  the  question  being 
repeated,  the  witness  said,  "Well,  he  did,  yes, 
but  he  was  overpowered,"  that  "he  resisted 
their  efforts  to  hold  him,"  by  "trying  to 
pull  away."  (Evidence  of  Curtis,  one  of  the 
reporters  on  the  Chattanooga  Times,  and  a 
witness  for  the  government.)  The  evi- 
dence of  another  reporter,  Mr.  Chivington, 
and  a  government  witness,  was  to  the  same 
effect,  that  the  sheriff  was  seized  by  four 
or  five  men  and  overpowered,  and  carried  up- 
stairs, and  that  he  appealed  to  the  mob  not 
to  lynch  the  negro.  The  witness  also  said 
that  at  this  time,  just  as  the  sheriff  was 
seized,  the  witness  imagined  he  saw  the 
sheriff  "like  he  was  going  to  draw  a  pistol, 
but  before  he  could  move  any  further  there 
were  five  or  six  fellows  grabbed  him  and  car- 
ried him  bodily  to  the  top  of  the  stairs." 

All  this  time  there  was  not  an  offer  from 
a  single  man  to  aid  the  sheriff  when  they 
saw  him  seized,  nor  did  any  of  them  spread 
any  alarm  or  ask  for  any  outside  aid,  and 
the  sheriff  says  he  did  not  ask  for  it  because 
he  knew  it  would  be  useless  to  make  any 
such  appeal  to  the  persons  there,  and  that 
avexyone  there  knew  the  situation,  and  the 
orerwhelming  numbers  of  the  crowd  sur- 
rounding the  premises  and  in  the  jail. 

Of  course,  as  the  witnesses  heard  the 
sheriff  expostulating  with  and  begging  the 
arowd  to  do  no  harm  to  the  negro,  if  there 
had  beoM  the  least  disposition  on  the  part  of 


anyone  to  come  to  his  aid  the  opportunity  to 
do  so  was  quite  open  and  plain. 

The  appearance  of  the  sheriff  after  the 
taking  of  the  negro,  and  the  effect  of  tha 
whole  occurrence  upon  him  is  stated  in  the  9 
evidence,  about  which  there  is  not  the  slight-  ^ 
est* contradiction.  He  was  greatly  excited,  * 
and  almost  in  a  faint.  He  was  as  white  as 
a  sheet,  and  said  to  the  witness,  "My  Godl  I 
did  everything  I  could."  He  also  said  in  the 
course  of  the  interview  with  the  witness, 
"Ttfy  Godl  they  have  ruined  me.'  He  had 
all  the  appearance  of  a  man  who  was  ready 
to  collapse.  You  could  barely  understand 
what  he  said.  His  voice  was  in  a  tremble, 
like  a  voice  filled  with  emotion."  This  is 
the  evidence  of  Mr.  Horan,  and  it  is  nowhere 
contradicted.  And  yet  the  government 
claims  that  in  such  a  case  the  sheriff  should 
be  imprisoned  for  a  contempt  of  this  court 
because  he  did  not  do  more  in  the  way  at 
resistance  to  an  overwhelming  force,  and 
did  not  foresee  with  more  clearness  than  any 
one  else  what  was  to  happen  on  the  night  of 
the  19th,  and  take  measures  accordingly  to 
guard  the  safety  of  the  negro.  It  seems  to 
me  that  the  opinion  of  the  court  is  founded 
upon  this  view. 

Then»  again,  this  is  not  a  question  as  to 
whether  possibly  the  sheriff  might  have  done 
more  than  he  did.  Some  men,  under  such 
circumstances,  might  perhaps  have  earlier 
attempted  to  draw  their  guns,  and  would 
possibly  only  have  ceased  resistance  with 
their  lives.  But  when  one  is  really  over- 
powered, superior  force  makes  efforts  at 
resistance  futile,  if  not  foolish.  Other  men 
might  do  less  than  this  man  did  and  still 
be  absolutely  innocent  of  a  contempt. 
The  question  is  not  whether  this  invalid  old 
man  did  everything  that  he  possibly  could 
have  done  up  to  the  last  extremity  and  at  the 
risk  of  his  life  in  the  performance  of  his 
duty  as  sheriff.  To  be  free  from  any  con- 
tempt of  this  court  it  was  not  necessary  that 
the  sheriff  should  have  stood  by  the  prisoner 
at  the  peril  of  his  own  life,  or  that  he  should 
have  sacrificed  it  in  an  unsuccessful  attempt 
against  overwhelming  odds  to  prevent  the 
mob  from  taking  the  prisoner  out  of  his  cus- 
tody. The  sheriff,  under  circumstances  such 
as  are  detailed  in  this  case,  should  be  freed 
from  the  chaige  of  contempt  if  he  were  not 
guilty  of  any  conspiracy  with  others  to 
lynch  the  prisoner,  and  if  he  honestly  and 
fairly  did  what  he  could  in  the  way  of  re- 
monstrance and  exhortation  to  prevent  the  1, 
lynching.  Being  in  the  power  of  the  mob,  § 
he  was  not*called  upon  to  saerifloe  his  life  * 
in  a  desperate  and  hopeless  attempt  to  save 
his  prisoner  against  odds  such  as  appeared 
in  this  case,  or  else  take  the  risk  of  being 
adjudged  guilty  of  a  contempt  of  court  Bat 
what  could  the  sheriff  have  done  more  thaa 
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he  did  doT  That  he  was  in  the  power  of 
these  men  is  absolutely  without  contradic- 
tion from  the  evidence.  If  he  had  had  his 
pockets  full  of  pistols  he  could  have  done 
nothing  with  them,  as  the  evidence  shows, 
the  moment  he  was  seized  by  the  crowd. 
His  statement  that  the  mob  took  action  be- 
cause of  the  allowance  of  appeal  by  this 
court,  which  they  thought  might  involve 
great  delay,  and  that  the  mob  would  not  stand 
for  that,  is  but  the  expression  of  an  opinion 
by  the  sheriff  as  to  the  reason  for  the  lynch- 
ing. He  does  not  and  did  not  pretend  to  jus- 
tify the  action.  In  all  probability  that  was 
the  reason, — ^a  dislike  of  the  interference  of 
this  court, — a  reason  utterly  without  justi- 
fication and  disgraceful  to  those  who  enter- 
tained it.  But  the  sheriff  surely  cannot  be 
properly  convicted  because  he  simply  truth- 
fully stated  the  sentiments  which,  in  his 
judgment,  actuated  the  mob.  It  is  not  a 
crime  to  entertain  an  opinion  as  to  what 
moved  a  mob  under  these  circumstances,  nor 
can  this  court  properly,  in  my  judgment, 
eonvict  an  official  of  contempt  because  he 
stated  his  belief  that  the  mob  acted  from  this 
most  disgraceful  reason.  Nor  is  the  opinion, 
as  expressed,  the  least  evidence  of  the  guilt 
of  the  sheriff  of  the  contempt  with  which  he 
is  charged,  or  of  any  conspiracy  to  commit  it 
In  the  interview  the  sheriff  also  said 
he  had  looked  for  no  trouble  that  night» 
and,  on  the  contrary,  did  not  look  for  it  un- 
til the  next  day.  It  will  be  remembered  the 
next  day  was  the  one  appointed  for  carry- 
ing  into  execution  the  sentence  of  the  state 
court,  and  when  the  day  should  pass  with- 
out the  sentence  being  carried  into  execution 
the  sheriff  said  afterwards  that  he  appre- 
hended there  might  be  trouble.  But  that 
was  the  next  day,  and  the  trouble  apprehend- 
ed would  be  founded  upon  the  happening  of 
that  day,  and  there  was  an  abundance  of 
So  time  in  which  to  prepare  for  what  might 
7  then  be  attempted.  *  Whatever  the  sheriff 
may  have  thought  of  the  delay  which  might 
be  caused  by  the  appeal  to  this  court,  or 
however  ill-founded  his  opinion  as  to  the 
probable  length  of  that  delay,  his  thoughts 
on  the  subject  furnish  no  evidence  even  tend- 
ing to  show  that  he  conspired  with  the  mob, 
or  that  he  would  not  do  what  he  could  to 
protect  his  prisoner  when  the  exigency  arose 
and  the  time  for  action  arrived.  He  may 
have  thought  there  would  be  great  delay, 
and  for  that  reason  did  not  wonder  the 
people  would  hate  to  submit  to  it.    All  this. 


however,  is  mere  evidence  as  to  what  it  was 
supposed  a  mob  might  do  the  next  day,  but 
is,  as  I  have  repeated  already,  no  evidence  of 
conspiracy  on  the  part  of  the  sheriff  to  aid 
the  mob,  and  none  that  he  was  guilty  of  a 
contempt  in  not  resisting  or  attacking  it  up 
to  the  point  of  imperiling  his  life  in  a  futile 
attempt  to  protect  his  prisoner.  It  seems  io 
me  that  the  sheriff  is  being  held  to  a  degree 
of  responsibility  far  beyond  any  reasonable* 
limit,  and  not  justified  by  the  evidence  coi^ 
tained  in  the  record. 

The  government  based  its  argument  for  a 
conviction  of  the  sheriff  very  largely  upon 
the  interview  above  referred  to,  and  which 
I  have  commented  on  at  some  length.  Strike 
that  out,  and  there  is  really  nothing  what- 
ever on  which  to  base  the  shadow  of  a  claim 
for  a  conviction.  For  the  reasons  given  I 
think  the  interview  itself  is  wholly  insuffi- 
cient as  evidence  of  the  guilt  of  the  sheriff, 
and  I  think  the  rule  to  show  cause  should  be 
discharged  as  to  him.  I  also  think  the  evi- 
dence is  too  slight  upon  which  to  convict  the 
jailer. 

I  am  authorized  to  say  that  Mr.  Justio* 
l¥lilte  and  Mr.  Justice  HcKenna  oo»> 
cur  in  this  dissent 


(214  U.  S.  48&> 
ED  JOHNSON,  Appt, 

V. 

STATE  OF  TENNESSEE. 

Appeal  and  Ebbob  (|  333*)— ABAmncirr 

—Death  of  Paett, 

The  death  of  the  appellant  abates  an  ap> 
peal  to  the  Federal  Supreme  Court  from  an 
order  of  a  Federal  circuit  court  denying  t^ 
lief  by  habeas  corpus. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Diff.  f  1S47:    Dec.  Dig.  |  Z&i^ 

[No.  2.] 
Decided  May  24,  1909. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  Division 
of  the  Eastern  District  of  Tennessee  to  re- 
view an  order  denying  relief  by  habete  eor- 
pus  to  a  prisoner  under  sentence  of  death  in 
the  Criminal  Court  of  Hamilton  Ceuafy  in 
that  state.    Dismissed. 

The  Chief  Justice: 

Appeal  abated  by  death  of  appellant^  mmi 
case  dismissed. 


•For  other  cues  see  same  topic  ft  9  numbxr  In  Dec.  ft  Am.  Digs.  1907  to  dat«.  ft  Rep'r  Indexes 
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EXPANDED  METAL  COMPANY  and 
Henry  Chess,  Walter  Chess,  and  Harvey 
B.  Chess,  Copartners  as  Chess  Brothers, 
Petitioners, 

V. 

EUGENE  S.  BRADFORD,  Joseph  C.  Milli- 
ehamp,  N.  J.  Schmucker,  Jr.,  and  N.  J. 
fichmucker.     [No.  66.] 


GENERAL    FIREPROOFINO    COMPANY, 
Petitioner, 

V. 

EXPANDED   METAL   COMPANY. 
[No.   606.] 

Patents   (§   328*)— Pbocess— Ikvbntioh— 
Anticipation. 

1.  A  substantial  improyement  in  the  art 
of  making  expanded  sheet  metal,  involving 
patentable  invention,  is  disclosed  by  the 
Golding  patent  527,242,  for  a  process  by 
which  the  metal  is  first  simultaneously  cut 
and  stretched  so  as  to  produce  a  series  of 
half-diamond  meshes,  which  are  completed 
by  a  second  similar  operation,  coordinating 
with  the  first,  although  the  slitting  and 
stretching  of  the  sheet  at  the  same  time 
was  not  new. 

(Bd.  Note.— For  otber  esMs.  see  Patents,  Deo. 
Dig.  I  S28.*] 

Patents  (|  99*)— Specification— Descrip- 
tion—Process. 

2.  The  failure  to  describe  a  complete 
mechanism  in  the  specifications  of  a  patent 
for  a  process  is  not  material  if  enough  is 
disclosed  to  indicate  to  those  skilled  in  such 
matters  the  mechanism  whereby  the  method 
of  the  patent  can  be  put  into  operation. 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent 
Dig.  S  136;    Dec.  Dig.  |  99.*] 

Patents  (§  7*)  —  Process  —  Mechanical 
Operation. 

3.  The  patentability  of  processes  is  not 
restricted  to  those  involving  chemical  or 
other  similar  elemental  action,  but  an  in- 
vention or  discovery  of  a  process  or  method 
involving  mechanical  operations  and  pro- 
ducing a  new  and  useful  result  is  within 
the  scope  of  U.  S.  Rev.  Stat.  §  4886,  U.  S. 
Comp.  Stat.  1901,  p.  3382,  securing  protec- 
tion to  the  inventor  of  ''any  new  and  use- 
ful art,  machine,  manufacture,  or  composi- 
tion of  matter,  or  any  new  and  useful  im- 
provement thereof." 

[Ed.  Note.— For  other  cases,  see  Patents*  Cent 
Dig.  I  6;    Dea  Dig.  S  7.*] 
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[Nos.  66  and  606.] 


Argued  Maroh  18,  19,  1909. 
1,   1909. 


Decided  June 


ON  WRIT  of   Certiorari   to  the   United 
States  Circuit  Court  of  Appeals  for  the 
Third  Circuit  to  review  a  decree  which  re- 
Tersed  a  decree  of  the  Circuit  Court  for  the 
Eastern  District  of  Pennsylvania,  sustain- 
if   the   validity   of   the   Qolding   patent. 


527,242,  for  an  improvement  in  the  method 
of  making  expanded  sheet  metal.  Reversed. 
Also 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit  to  review  a  decree  which  re- 
versed a  decree  of  the  Circuit  Court  for  the 
Northern  District  of  Ohio,  holding  the  same 
patent  invalid.    Affirmed. 

See  same  case  below  in  No.  66,  77  C.  C. 
A.  230,  146  Fed.  984;  in  No.  606,  164  Fed. 
849. 

The  facts  are  stated  in  the  opinion. 

Mr.  Ernest  Howard  Hunter  for  the  Ex- 
panded Metal  Company. 

Messrs.  Thomas  W.  Bakewell,  Fred- 
erick P.  Fish,  andE.Hayward  Fairbanks 
for  the  General  Fireproofing  Company.       ^ 

CO 

•  Mr.  Justice  Day  delivered  the  opinion  of* 
the  court: 

These  cases  involve  opposing  decisions  aa^ 
to  the  validity  of  letters  patent  of  the  Unit-ij 
ed  States  No.  627,242,  dated  •October  9,» 
1894,  granted  to  John  E.  Golding  for  an  al- 
leged improvement  in  the  method  of  mak- 
ing expanded  sheet  metal.  In  case  No.  66, 
here  on  writ  of  certiorari  to  the  circuit 
court  of  appeals  for  the  third  circuit,  a  de- 
cree of  the  circuit  court  of  the  United  States 
for  the  eastern  district  of  Pennsylvania,  sus- 
taining the  patent,  was  reversed,  and  the 
patent  held  invalid.  The  opinion  of  the  cir- 
cuit judge  sustaining  the  patent  is  found  in 
136  Fed.  870.  The  case  in  the  court  of  ap- 
peals is  found  in  77  C.  C.  A.  230,  146  Fed. 
984.  After  the  decree  in  the  circuit  court  of 
appeals  for  the  third  circuit,  the  Expanded 
Metal  Company  having  filed  a  bill  against 
the  General  Fireproofing  Company  in  the 
circuit  court  of  the  United  States  for  the 
northern  district  of  Ohio,  the  case  was 
heard  and  the  patent  held  invalid  on  the  au- 
thority of  the  case  in  the  circuit  court  of 
appeals  for  the  third  circuit  157  Fed.  564. 
The  circuit  court  of  appeals  for  the  sixth 
circuit  reversed  the  United  States  circuit 
court  for  the  northern  district  of  Ohio,  and 
held  Golding's  patent  valid  and  infringed. 
164  Fed.  849.  These  writs  of  certiorari  bring 
these  conflicting  decisions  of  the  courts  of 
appeal  here  for  review. 

The  patent  in  controversy  relates  to  what 
is  known  as  expanded  sheet  metal.  Expanded 
metal  may  be  generally  described  as  metal 
openwork,  held  together  by  uncut  portions 
of  the  metal,  and  constructed  by  making 
cuts  or  slashes  in  metal  and  then  opening 
them  so  as  to  form  a  series  of  meshes  or  lat- 
ticework. In  its  simplest  form,  sheet  metal 
may  be  expanded  by  making  a  series  of  cuts 
or  slits  in  the  metal  in  such  relation  to  each 
other  as  to  break  joints,  so  that  the  metaL 


•For  other  cues  see  same  topic  ft  5  number  in  Dec  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Indexes 
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when  opened  or  ttretched,  will  present  ftn 
open  mesh  appearance.  It  may  be  likened 
to  the  familiar  woven  wire  openwork  con- 
struction, except  that  the  metal  is  held  to- 
gether by  uncut  portions  thereof,  uniting  the 
strands,  and  the  whole  forms  a  solid  piece. 
In  the  earlier  patents  different  methods 
are  shown  for  cutting  the  metal,  which  cuts 
were  afterwards  opened  by  a  separate  opera- 
S  tion  of  pulling  or  stretching.  These  crude 
?  methods^are  shown  in  the  earlier  American 
and  English  patents  which  appear  in  the 
record.  While  nothing  more  than  such 
methods  was  accomplished  in  the  art  there 
was  little  general  or  commercial  use  for  ex- 
panded metal. 

It  was  apparent  that  if  a  method  could  be 
devised  by  which  the  metal  could  be  simul- 
taneously cut  and  expanded,  such  method 
would  be  a  distinct  advance  in  the  art,  and 
this  record  discloses  that  the  desirable  re- 
sult of  simultaneously  performing  these  op- 
erations was  accomplished  in  the  Grolding 
and  Durkee  patent  No.  320,242.  In  that 
patent  the  operation  was  performed  by 
means  of  knives  arranged  in  a  step  order, 
the  sheet  to  be  fed  obliquely.  The  inventors 
described  the  Golding  and  Durkee  method 
as  follows: 

"The  process  consists  in  the  employment  of 
a  flat  piece  of  metal  of  any  desired  size,  and 
banning  at  one  side  and  comer  and  making 
an  incision  within  the  side  of  the  metal,  thus 
forming  a  strand  which  is  simultaneously 
pressed  away  from  the  plane  of  the  metal 
in  a  direction  at  or  near  a  right  angle,  the 
position  the  strand  assumes  depending  upon 
the  distance  it  is  moved  from  the  plane  of 
the  metal,  a  in  the  drawing  shows  the  first 
cut  made.  The  next  step  in  this  process  is 
to  make  additional  incisions,  as  is  shown  at 
c,  h,  and  d,  further  within  the  plate  of  metal, 
and  leaving  uncut  sections  at  the  ends  of  the 
cuts,  and  simultaneously  with  the  cutting 
the  strands  are  pressed  away  from  the  plane 
of  the  metal  at  the  angle  and  to  the  desired 
position,  as  above  described.  Thus  each  row 
of  meshes  is  simultaneously  cut  and  formed 
from  a  blank  piece  of  metal  without  buck- 
ling or  crimping  the  blank.  In  the  act  of 
cutting  and  forming  the  meshes,  the  finished 
article  is  contracted  in  a  line  with  the  cuts 
or  incisions,  and  consequently  it  is  shorter 
in  this  direction  than  the  piece  from  which 
it  was  cut,  but  it  is  greatly  lengthened  in  a 
line  at  an  angle  to  the  plane  of  the  original 
sheet,  plate,  or  blank." 

The  result  was  to  produce  expanded  metal, 
as  shown  in  this  figures 


With  this  patent  as  the  advanced  state  of 
the  art,  Golding  set  about  making  further 
improvements,  and  the  result  was  the  patent 
in  suit  The  specifications  of  the  patent  in 
suit  state: 

"In  the  manufacture  of  what  is  now  gen- 
erally known  as  expanded  sheet  metal,  it  has 
been  customaiy  to  first  cut  the  slits  in  the 
sheet  metal  at  short  distances  apart,  and  to 
open  the  metal  at  the  cuts  thus  formed 
by  bending  the  severed  portions  or  strands 
in  a  direction  at  right  angles  substantially 
to  the  plane  of  the  sheet  It  has  also  been 
made  by  simultaneously  cutting  and  opening 
the  metal  by  means  of  cutters  set  off  or 
stepped  relatively  so  to  make  the  slashes  or 
cuts  in  different  lines  in  the  manner  set 
forth  in  patents  No.  381,230  or  No.  381,231, 
of  April  17,  1888.  In  both  of  these  methods 
the  product  is  somewhat  shorter  and  ma- 
terially wider  than  the  original  sheet,  but 
practically  no  stretching  or  elongation  of 
the  metal  forming  the  strands  is  caused. 

"In  my  present  invention  I  seek  to  avail 
myself  of  the  ability  of  the  metal  to  stretch 
or  distend  as  well  as  of  its  ability  to  bend 
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under  ■train  or  pressure^  and  the  invention 
toosifts  in  the  improred  method  of  making 
ocpanded  metal  via.,  by  simnltaneonsly  ent- 
tiilg  and  opening  or  expanding  the  metal 
at  the  euts  by  stretching  the  serered  por- 

iltioni.* 

SP  •In  the  method  farther  described  in  the 
■peeiflcationsy  the  expanded  metal  is  shown 
to  be  made  by  the  use  of  kniyes  making  a 
series  of  slits  in  a  straight  line  at  equal  dis- 
tances apart  across  the  sheet,  and,  at  the 
same  time,  carrying  downward  the  severed 
portions  of  the  metal.  And  this  operation  is 
performed  by  bending  the  severed  portion  at 
a  time  when  its  ends  are  securely  attached 
to  the  main  sheet,  thereby  expanding  the 
sheet  without  materially  shortening  it.  The 
■heet  is  then  fed  forward,  and  the  slitting 
and  stretching  operation  is  repeated  in  such 
a  manner  that  the  slits  are  in  eveiy  case 
made  back  of  the  portion  unsevered  by  the 
preceding  operation,  or,  in  other  words,  as 
the  specification  states,  the  slits  and  unsev- 
«red  portions  alternate  in  position  in  each 
•oocessive  operation,  the  bends  given  to  the 

00  atrared  portions  or  strands  being  in  direc- 


tion at  right  angles  to  the  plane  of  the 
sheet,  there  is  no  contraction  in  the  length 
of  the  metal,  and  the  expansion  is  obtained 
by  the  stretching,  distension,  or  elongation 
of  the  severed  strand.  This  patent  contains 
the  single  claim,  which  is  as  follows: 

"The  herein-described  method  of  making 
open  or  reticulated  metal  work,  which  con- 
sists in  simultaneously  slitting  and  bending 
portions  of  a  plate  or  sheet  of  metal  in  such 
manner  as  to  stretch  or  elongate  the  bars 
connecting  the  slit  portions  and  body  of  the 
sheet  or  plate,  and  then  similarly  slitting 
and  bending  in  places  alternate  to  the  first- 
mentioned  portions,  thus  producing  the 
finished  expanded  sheet  metal  of  the  same 
length  as  that  of  the  original  sheet  or  plate» 
substantially  as  described." 

It  is  thus  apparent  that  the  method  cov* 
ered  by  the  claim  of  the  patent  is  accom- 
plished by  the  two  operations  indicated  and 
performed  in  the  manner  pointed  out  in  the 
specifications.  The  first  operation  of  cut- 
ting, bending,  and  stretching  the  stranda 
simultaneously  produces  a  series  of  stretched 
loops  or  half  diamonds.    Thus: 


This  series  of  half  diamonds  is  then  sup- 
plemented by  the  second  operation,  which 
consists  in  making  a  second  series  of  cuts 
and  expansions  for  stretching  the  strands 
back  of  and  opposite  the  parts  of  the  metal 
left  uncut  by  the  first  operation.  The  re- 
aiklt  is  that  the  series  of  one-half  diamonds 


is  converted  into  the  series  of  full  diamonda 
and  because  of  the  manner  in  which  the 
stretching  is  done,  while  the  ends  of  the 
strands  are  still  firmly  attached  to  the  sheet, 
there  is  no  material  shortening  of  the  leagtk 
of  the  sheet.    Thus: 
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What  hM  Qolding  acoompliahed  by  this 
alleged  improTement?  These  recorda  leave 
no  doubt  that  there  are  substantial  adTan- 
tages  in  the  method  of  the  patent  in  suit. 
S  As  the  sheet  is  not  shortenedj  the  completed 
SP  product  is  regular  *in  form  and  ready  for 
many  uses  to  which  the  shortened  sheet  of 
the  old  method  could  not  be  put.  The  metal 
worked  upon  can  be  much  heavier  than  that 
which  could  be  successfully  manipulated  by 
the  old  process.  The  meshes  are  formed  in  a 
uniform  and  regular  way,  so  that  a  line 
drawn  through  their  intersections  in  one 
direction  is  at  right  angles  with  a  line  drawn 
through  their  intersections  in  the  other  di- 
rection. There  is  no  irregularity  in  the 
width  of  the  strands.  Put  to  the  test  of 
actual  use,  this  record  discloses  that  while 
the  method  of  the  Golding  and  Durkee  pat- 
ent is  still  in  use  in  some  places  in  this 
oountry,  the  method  disclosed  in  the  patent 
in  controversy  is  largely  in  use  in  the  United 
States,  Great  Britain,  and  Continental 
Europe;  that  it  has  greatly  increased  the 
use  of  expanded  metal  in  this  country,  and 
opened  new  fields  for  use  where  sheets  of  a 
regular  shape  can  be  used  to  a  greater  ad- 
vantage than  they  could  be  when  made  un- 
d«r  the  old  process. 

The  learned  circuit  court  of  appeals  for 
the  third  circuit  seems  to  have  regarded  the 
invention  as  consisting  merely  of  the  im- 
provement of  the  process  in  the  manufacture 
of  expanded  metal  by  stretching  certain  por^ 
tions  of  the  metal  when  the  slit  is  cut  and 
the  mesh  is  opened.  A  broad  claim  of  that 
character  was  made  in  the  Patent  Office,  and 
the  file  wrapper  and  contents  show  that 
it  was  disallowed  by  the  examiner.  The 
claim  in  its  present  form,  framed  by  the  ex- 
aminer as  sufficient  to  cover  the  real  inven- 
tion of  the  patent,  was  accepted  by  the  ap- 
plicant, and  is  now  the  claim  of  the  patent. 
If  all  that  Qolding  did  was  to  show  a 
method  of  simultaneously  cutting  and 
stretching  the  metal,  the  examiner  was 
doubtless  right  in  holding  it  to  have  been  an- 
ticipated by  former  inventions,  notably  the 
patent  to  Ohl,  No.  475,700,  and  in  a  degree 
in  the  previous  patents  to  Golding  and  to 
Golding  and  Durkee. 

But  the  patent  in  suit,  embraced  in  the 
claim    allowed,    shows   more   than   a   mere 
method  of  making  open  meshes  by  simulta- 
^  neously  cutting  and  stretching  the  metal. 
«It  shows  a  method  by  which  the  metal  is 
•  first  cut  and  stretched  in  the*manner  indi- 
cated to  make  the  half  diamoud,  and  then  a 
second    operation,    co-ordinating   with    the 
first,  and  completing  the  mesh  by  the  man- 
ner in  which  it  is  performed  in  connection 
with  the  first    It  is  the  result  of  the  two 
operations  combined  which  produces  the  new 


and  useful  result  covered  by  the  claim  al- 
lowed in  the  Patent  Office,  and,  which,  when 
read  in  connection  with  the  specifications, 
shows  substantial  improvement  in  the  art 
of  making  expanded  metal  work. 

But  it  is  said  that  the  patent  in  suit  dis- 
eloses  no  means  of  practically  operating  the 
method  shown,  and  therefore,  as  said  by  the 
learned  judge  in  the  third  circuit,  '*it  is  but 
the  expression  of  a  happy  thought;"  but  the 
requirement  of  the  patent  law,  in  order  to 
make  a  method  or  process  patentable,  is 
that  the  patent  shall  indicate  to  those  skilled 
in  the  art  the  adaptation  of  means  to  put  it 
into  practice. 

We  think  this  record  amply  disdoses, 
while  no  complete  mechanism  is  pointed  out 
in  the  specifications,  enough  to  indicate  to 
those  skilled  in  such  matters  a  mechanism 
whereby  the  method  of  the  patent  can  be 
put  into  operation.  As  said  by  Judge  Sev- 
erens,  delivering  the  opinion  of  the  court  in 
No.  606,  in  the  circuit  court  of  appeals  for 
the  sixth  circuit: 

"But  here  the  inventor  has  gone  on  to 
point  out  that  the  slitting  and  bending  is  to 
be  done  by  a  stationary  cutter  under  the 
sheet,  and  upper  cutters  to  co-operate  in 
shearing  the  slit.  These  upper  cutters  are  so 
constructed  as  to  bend  down  the  strand  to  the 
proper  distance.  It  is  not  stated  Just  what 
the  form  shall  be,  but  only  ordinary  skill  in 
mechanics  would  suggest  that  the  outer 
side  of  the  cutter  might  be  beveled  or  a 
shoulder  might  be  formed  thereon  to  cany 
down  the  strand  when  severed. 

"Mechanism  for  the  shifting  of  the  sheet 
and  of  the  knives  was  already  in  use  in  ma- 
chines for  expanding  metal,  and,  indeed,  was 
common  in  the  mechanical  arts.  Moreover, 
experts  have  here  testified  that  these  de- 
vices could  be  arranged  by  any  skilful  me- 
chanic, and  we  have  no  reason  to  doubt  it.* 
[164  Fed.  863.]  ^ 

Golding  testifies  that  he  at  first  executed  « 
his    process    by* hand.      Other    witnesses,* 
skilled  in  the  art,  say  that  they  could  do 
likewise  from  the  information  found  in  the 
patent. 

The  important  thing  in  this  patent  is  a 
method  of  procedure,  not  the  particular 
means  by  which  the  method  shall  be  prac- 
tised. Gelding's  machine  patent  was  not 
applied  for  for  more  than  a  year  and  a  half 
after  the  issue  of  the  patent  in  suit. 

It  is  suggested  that  Gelding's  improvement, 
while  a  step  forward,  is  nevertheless  only 
such  as  a  mechanic  skilled  m  the  art,  with 
the  previous  inventions  before  him,  would 
readily  take;  and  that  the  invention  is  de- 
void of  patentable  novelty.  It  is  often  diffi- 
cult to  determine  whether  a  given  improve 
ment  is  a  mere  mechanical  advance*  or  the 
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result  of  the  exercise  of  the  oreative  faculty 
amounting  to  a  meritorious  invention.  The 
fact  that  the  inTention  seems  simple  after  it 
is  made  does  not  determine  the  question;  if 
this  were  the  rule,  many  of  the  most  henefi- 
eial  patents  would  be  stricken  down.  It  may 
be  safely  said  that  if  those  skilled  in  the 
mechanical  arts  are  working  in  a  given  field, 
and  have  failed,  after  repeated  efforts,  to  dis- 
cover a  certain  new  and  useful  improvement, 
that  he  who  first  makes  the  discovcTj  has 
done  more  than  make  the  obvious  improve- 
ment which  would  suggest  itself  to  a  me- 
chanic skilled  in  the  art,  and  is  entitled  to 
protection  as  an  inventor.  There  is  nothing 
in  the  prior  art  that  suggests  the  com- 
bined operation  of  the  Golding  patent  in 
suit.  It  is  perfectly  well  settled  that  a  new 
combination  of  elements,  old  in  themselves, 
but  which  produoe  a  new  and  useful  result, 
entitles  the  inventor  to  the  protection  of  a 
patent.  Webster  Loom  Co.  v.  Higgins,  105 
U.  S.  680-591,  26  L.  ed.  1177-1181. 

To  our  minds,  Golding's  method  shows 
that  degree  of  ingenuity  and  usefulness 
which  raises  it  above  an  improvement  ob- 
vious to  a  mechanic  skilled  in  the  art,  and 
entitles  it  to  the  merit  of  invention.  Others 
working  in  the  same  field  had  not  developed 
it,  and  the  prior  art  does  not  suggest  the 
oombination  of  operations  which  is  the 
merit  of  Gtolding's  invention. 

It  is  lastly  contended,  and  this  is  perhaps 
2  the  most  important  question  in  the  case, 
•  that,  in  view  of  the  former*declarations  and 
opinions  of  this  court,  what  is  termed  a  proc- 
ess patent  relates  only  to  such  as  are  pro- 
duced by  chemical  action,  or  by  the  opera- 
tion or  application  of  some  similar  elemental 
action,  and  that  such  processes  do  not  in- 
clude methods  or  means  which  are  effected 
by  mere  mechanical  combinations,  and  a 
part  of  the  language  used  in  Coming  v. 
Burden,  15  How.  252,  14  L.  ed.  683,  and 
Risdon  Iron  &  Locomotive  Works  v.  Medart, 
158  U.  S.  68,  39  L.  ed.  899,  15  Sup.  Ct.  Rep. 
745,  is  seized  upon  in  support  of  this  con- 
tention. We  have  no  disposition  to  question 
the  decision  in  those  cases. 

An  examination  of  the  extent  of  the  right 
to  process  patents  requires  consideraion  of 
the  object  and  purpose  of  the  Congress  in  ex- 
ercising the  constitutional  power  to  protect, 
for  a  limited  period,  meritorious  inventions 
or  discoveries.  Section  4886  of  the  Revised 
Statutes  (U.  S.  Comp.  Stat.  1901,  p.  3382) 
provides: 

"Any  person  who  has  invented  or  discov- 
ered any  new  and  useful  art,  machine,  manu- 
facture, or  composition  of  matter,  or  any 
new  and  useful  improvement  thereof  .  .  , 
may    •    •    .    obtain  a  patent  therefor." 

Tbii  is  the  statute  which  secures  to  in- 


ventors the  right  of  protection ;  and  it  is  not 
the  province  of  the  courts  to  so  limit  the 
statute  as  to  deprive  meritorious  inventors 
of  its  benefits.  The  word  "process"  is  not  used 
in  the  statute.  The  inventor  of  a  new  and 
useful  art  is  distinctly  entitled  to  the  bene- 
fit of  the  statute  as  well  as  he  who  invents 
a  machine,  manufacture,  or  composition  of 
matter.  The  word  "process"  has  been 
brought  into  the  decisions  because  it  is  sup- 
posedly an  equivalent  form  of  expression,  or 
included  in  the  statutory  designation  of  a 
new  and  useful  art. 

What,  then,  is  the  statutoTy  right  to  a 
patent  for  a  "process"  when  the  term  is 
properly  considered?  Curtis,  in  his  work  on 
the  Law  of  Patents,  says : 

"A  process  may  be  altogether  new,  wheth- 
er the  machinery  by  which  it  is  carried  on 
be  new  or  old.  A  new  process  may  be  invent- 
ed or  discovered,  which  may  require  the  use 
of  a  newly-invented  machine.  In  such  a 
case,  if  both  the  process  and  the  machine^ 
were  invented  by  the  same  person,  he  could  so 
take*8eparate  patents  for  them.  A  new  proc-  • 
ess  may  be  carried  on  by  the  use  of  an  old 
machine  in  a  mode  in  which  it  was  never 
used  before.  ...  In  such  a  case,  the 
patentability  of  the  process  in  no  degree  de- 
pends upon  the  characteristic  principle  of 
the  machine,  although  machinery  is  essential 
to  the  process,  and  although  a  particular 
machine  may  be  required."  Curtis,  Patents, 
4th  ed.  §  14,  note. 

In  Robinson  on  Patents,  vol.  I,  §  167,  it  is 
said: 

"While  an  art  cannot  be  practised  except 
by  means  of  physical  agents,  through  which 
the  force  is  brought  in  contact  with  or  is 
directed  toward  its  object,  the  existence  of 
the  art  is  not  dependent  on  any  of  the  spe- 
cial instruments  employed.  It  is  a  legal, 
practical  invention  in  itself.  Its  essence  re- 
mains unchanged,  whatever  variation  takes 
place  in  its  instruments,  as  long  as  the  acts 
of  which  it  is  composed  are  properly  per- 
formed." 

And  Walker  on  Patents,  4th  ed.  §  3,  states 
that  valid  process  patents  may  be  granted 
for  "operations  which  consist  entirely  of  me- 
chanical transactions,  but  which  may  be  per* 
formed  by  hand  or  by  any  of  several  differ- 
ent mechanisms  or  machines." 

It  is  undoubtedly  true,  and  all  the  cases 
agree,  that  the  mere  function  or  effect  of  the 
operation  of  a  machine  cannot  be  the  sub- 
ject-matter of  a  lawful  patent.  But  it  does 
not  follow  that  a  method  of  doing  a  thing, 
so  clearly  indicated  that  those  skilled  in  the 
art  can  avail  themselves  of  mechanism  to 
carry  it  into  operation,  is  not  the  subject- 
matter  of  a  valid  patent.  The  contrary  has 
been  declared  in  decisions  of  this  court.    A 
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leading  ea4M  is  Ooehrane  t.  Deener,  94  U.  8. 
780,  24  L.  ed.  139,  in  which  this  court  vxu- 
tained  a  process  patent  involving  mechanical 
operations,  and  in  which  the  subject  was  dis- 
cussed by  Mr.  Justice  Bradley,  speaking  for 
the  court.  On  page  787  that  learned  jus- 
tice said: 

'*That  a  process  may  be  patentable,  ir- 
respective of  the  particular  form  of  the  in- 
strumentalities used,  cannot  be  disputed. 
.  .  .  Either  may  be  pointed  out;  but,  if 
the  patent  is  not  confined  to  that  particular 
tool  or  machine,  the  use  of  the  others  would 
«  be  an  infringement,  the  general  process  be- 
?  ing*the  same.  A  process  is  a  mode  of  treat- 
ment of  certain  materials  to  produce  a  giv- 
en result.  It  is  an  act,  or  a  series  of  acts, 
performed  upon  the  subject-matter  to  be 
transformed  and  reduced  to  a  different  state 
or  thing.  If  new  and  useful,  it  is  just  as 
patentable  as  is  a  piece  of  machinery.  In 
the  language  of  the  patent  law,  it  is  an  art. 
The  machinery  pointed  out  as  suitable  to 
perform  the  process  may  or  may  not  be  new 
or  patentable,  whilst  the  process  itself  may 
be  altogether  new,  and  produce  an  entirely 
new  result.  The  process  requires  that  cer- 
tain things  should  be  done  with  certain  sub- 
stances, and  in  a  certain  order ;  but  the  tools 
to  be  used  in  doing  this  may  be  of  seoondaiy 
consequence." 

This  dear  and  succinct  statement  of  the 
rule  was  recognized  and  applied  (Mr.  Jus- 
tice Bradley  again  speaking  for  the  court) 
in  the  case  of  Tilghman  v.  Proctor,  102  U.  S. 
707,  20  L.  ed.  279.  In  the  course  of  the  opin- 
ion the  learned  justice  tersely  says : 

"A  machine  is  a  thing.  A  process  is  an 
act,  or  a  mode  of  acting.  The  one  is  visible 
to  the  eye, — an  object  of  perpetual  obser- 
vation. The  other  is  a  conception  of  the 
mind, — seen  only  by  its  effects  when  being 
executed  or  performed.  Either  may  be  the 
means  of  producing  a  useful  result." 

That  this  court  did  not  intend  to  limit 
process  patents  to  those  showing  chemical 
action  or  similar  elemental  changes  is  shown 
by  subsequent  cases  in  this  court. 

In  Westinghouse  v.  Boyden  Power  Brake 
Co.  170  U.  S.  637,  42  L.  ed.  1136,  18  Sup.  Ct. 
Bep.  707,  the  opinion  was  written  by  the 
same  eminent  justice  who  wrote  the  opinion 
in  Risdon  Iron  &  Locomotive  Works  v.  Me- 
dart,  158  U.  S.  supra,  and,  delivering  the 
opinion  of  the  court,  he  said : 

These  cases  [158  U.  S.  68,  and  Wicke  ▼. 
Ostrum,  103  U.  S.  461,  26  L.  ed.  409] 
assume,  although  they  do  not  expressly  de- 
cide, that  a  process,  to  be  patentable,  must 
involve  a  chemical  or  other  similar  elemen- 
tal action;  and  it  may  be  still  regarded  as 
an  open  question  whether  the  patentability 
of  processes  extends  b^ond  this  class  of  in- 
ventions." 

29  S.  0^-42. 


And  added  these  signlilcant  words: 

''Where  the  process  is  simply  the  tai^co 
tion  or  operative  effect* of  a  machine,  iSb»9 
above  cases  are  conclusive  against  its  patent- 
ability; but  where  it  is  one  which,  though 
ordinarily  and  most  successfully  performed 
by  machinery,  may  also  be  performed  by 
simple  manipulation,  such,  for  instance,  as 
the  folding  of  paper  in  a  peculiar  way  for 
the  manufacture  of  paper  bags,  or  a  new 
method  of  weaving  a  hammock,  there  are 
cases  to  the  effect  that  such  a  process  is 
patentable,  though  none  of  the  powers  of  na- 
ture be  invoked  to  aid  in  producing  the  result. 
Eastern  Paper  Bag  Co.  v.  Standard  Paper 
Bag  Co.  30  Fed.  63;  Union  Paper-Bag  Mach. 
Co.  V.  Waterbury,  39  Fed.  389;  Travers  v. 
American  Cordage  Co.  64  Fed.  771.  This 
case,  however,  does  not  call  for  an  expression 
of  our  opinion  upon  this  point,  nor  even  up- 
on the  question  whether  the  function  of  ad- 
mitting air  directly  from  the  train  pipe  to 
the  brake  cylinder  be  patentable  or  not, 
since  there  is  no  claim  made  for  an  independ- 
ent process  in  this  patent,  and  the  whole 
theory  of  the  specification  and  claims  is 
based  upon  the  novelty  of  the  mechanism." 

And  the  same  learned  justice  wrote  the 
opinion  of  the  court  in  Carnegie  Steel  Co.  t. 
Cambria  Iron  Co.  185  U.  S.  403,  46  L.  ed. 
968,  22  Sup.  Ct  Rep.  698,  and  sustained 
a  process  patent.  If,  by  any  construc- 
tion, that  process  oould  be  said  to  in- 
volve a  "chemical  or  other  similar  elemen- 
tal action,"  no  stress  was  laid  upon  that 
fact.  This  court,  speaking  through  Mr. 
Chief  Justice  Waite,  sustained  a  patent  in 
the  Telephone  Cases,  126  U.  S.  1,  31  L.  ed 
863,  8  Sup.  Ct.  Bep.  778,  for  a  method  of 
transmitting  electrical  undulations  similar 
in  form  to  the  vibrations  of  the  air  accom- 
panying vocal  sounds,  and  at  the  same  time 
the  patent  for  the  apparatus  by  which  the 
method  was  operated  was  sustained. 

In  Leeds  &  C.  Co.  v.  Victor  Talking  Maeh. 
Co.  decided  at  this  term,  213  U.  S.  301,  318, 
53  L.  ed.  — ^,29  Sup.  Ct.  Rep.  495,  500,  this 
court  said :  "A  process  and  an  apparatus  by 
which  it  is  performed  are  distinct  things. 
They  may  be  found  in  one  patent;  they  may 
be  made  the  subject  of  different  patents." 

We  therefore  reach  the  conclusion  that  an 
invention  or  discovery  of  a  process  or 
method  involving  mechanical  operations,  oo 
*and  producing  a  new  and  useful  result,  may? 
be  within  the  protection  of  the  Federal  stat- 
ute, and  entitle  the  inventor  to  a  patent  for 
his  discovery. 

We  are  of  opinion  that  Golding's  method 
was  a  substantial  improvement  of  this  ohar^ 
acter,  independently  of  particular  mechan- 
isms for  performing  it,  and  the  patent  In 
suit  is  valid  as  exhibiting  a  process  of  a  new 
and  useful  kind. 


CffS 
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As  to  the  infringement,  little  or  no  ques- 
tion was  made  in  case  No.  606.  In  ease  No. 
66  the  circuit  court  held  that  there  was  some 
eridenee  of  infringement,  enou^,  at  least, 
to  warrant  the  decree  sustaining  the  patent 
and  awarding  an  accounting.  With  this  con- 
clusion we  agree.  It  follows  that  the  decree 
of  the  Circuit  Court  of  Appeals  for  the  Third 
Circuit  (No.  66)  should  he  reversed,  and 
that  of  the  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit  (No.  606)  should  be  affirmed, 
and  the  cases  remanded  to  the  Circuit  Courts 
of  the  United  States  for  the  Eastern  District 
of  Pennsylvania  and  the  Northern  District 
of  Ohio,  respectively,  for  further  proceedings 
consistent  with  this  opinion. 

Decrees  aooordingly. 

(214  U.  S.  859)         """"~ 
ALLEN  R.  ENGLISH  and  Honora  English, 
His  Wife,  Appts., 

V. 

TERRITORY  OF  ARIZONA  at  the  Rela- 
tion and  to  the  Use  of  VICTOR  S.  GRIF- 
FITH,t  Treasurer  and  B»  Offioio  Tax 
Collector  in  and  for  the  County  of  Pima, 
in  the  Territory  of  Arizona. 

Pleading  ({  129*)~ADia8aioH  bt  Fail* 
UBX  TO  Dent. 

1.  An  allegation  in  the  complaint  in  an 
action  to  collect  a  delinquent  special  assess- 
ment, that  defendants'  property  was  con- 
tiguous to  the  improvement,  must  be  taJcen 
as  true,  where  not  denied  by  the  answer. 

[Ed.  Note.— For  other  essea.  see  Pleadlnt, 
Cent  Dlf.  Sf  270-275;    Deo.  Dig.  |  129.«] 

CouBTs  (I  887*)— United  States  Supreme 
CouBT  —  Appeal     tboic     Tkbbitobial 

COUBT. 

2.  There  is  no  such  manifest  error  as 
calls  for  reversal  of  the  judgment  below  by 
the  Federal  Supreme  Court  in  a  decision  of 
the  territorial  supreme  court  that  the 
method  of  collecting  delinquent  taxes,  pre- 
scribed by  Ariz.  Laws  1903,  No.  92;  viz,, 
a  suit  by  the  county  tax  collector  in  the 
name  and  for  the  use  of  the  territory,  is 
made  applicable  to  delinquent  special  as- 
sessments for  public  improvements  by  rea* 
son  of  the  provisions  of  §§  84,  96,  of  that 
act,  requiring,  respectively,  that  the  clerks 
of  county  boards  of  supervisors  shall  make 
correct  lists  of  all  tracts  on  which  back 
taxes  shall  be  due,  and  that  all  back  taxes 
of  whatever  kind  shall  be  collected  by  the 
tax  collector  under  the  authority  of  such 
statute. 

[Ed.  Note.,— For  other  cases,  see  CourU,  Dec. 
Dig.  S  387.»] 

CouBTS  (I  887*)— United  States  Supbjeme 
CouBT  —  Appeal    mou    Tbbbitoeial 

COUBT. 

3.  Findings  of  a  territorial  supreme 
eonrt  that  commissioners  appointed  in  a 
itreet-improvement  proceeding  examined 
the   locality   of   such    improvement,    ascer- 


tSubstituted  for  John  W.  Bogan,  as  his 
in  office. 


tained  to  what  extent  the  public  would  be 
benefited,  and  to  what  extent  there  would 
be  benefits  to  property,  found  the  amounts 
that  the  property  would  be  benefited,  and 
apportioned  and  assessed  such  amounts  on 
the  several  parcels  of  land  in  the  propor- 
tion of  which  they  were  severally  ben^ 
fited,  and  that  no  k>t  was  assessed  for  a 
greater  amount  than  it  was  actually  bene- 
fited,— ^foreclose  any  contention  in  the  Fed- 
eral Supreme  Court  that  the  assessment  waa 
made  according  to  the  front-foot  rule,  and 
not  upon  the  basis  of  benefits. 

tE6.  Note.— For  other  cases,  see  Courts,  Gent 
Dlr  I  1037;    Dee.  Dis.  |  887^ 

GOUBTS   (§    387*)— POLLOWINO   Tebbitobi- 

AL  Decisions  —  Statutobt  Construc- 
tion. 

4.  The  Federal  Supreme  Court  will  adopt 
the  view  of  the  oflicers  eonoemed  with  tna 
administration  of  the  law  respeetinff  a  pub- 
lic improvement,  concurred  in  by  the  court 
in  which  condemnation  proceedings  were 
conducted,  and  apparently,  also,  by  the  ter- 
ritorial supreme  court,  as  to  which  of  two 
sections  of  the  Arizona  Revised  Statutes 
governs  the  appointment  of  oonunissionersy 
where  the  statute  will  bear  that  construc- 
tion, although  plausible  objections  may  be 
urged  against  it. 

[Bd.  Note.— For  other  cases,  see  Courts,  Deo. 
Dlr  I  387.*] 

Municipal  Gobpobations  (|  408*)— Pub- 
lic IlIPBOVKMBNTS— Nones. 

5.  Notice  of  the  meetings  of  the  common 
council  on  proceedinss  to  confirm  a  special 
assessment  tor  a  public  improvement  is  not 
essential,  where  notice  was  given  of  the 
meetings  of  the  oommissioners  appointed  to 
make  such  assessment. 

£Bd.  NoU.— For  other  eases,  see  Municipal  Cor- 
porations. Cent  Dls.  i  U61:   Dec  Dlff.  f  «».*] 
Municipal  Cobpobationb  (|  488*)— Pub- 
lic IMPBOVEICENTS— N0TI0»— WAIVBB. 

6.  No  objection  to  the  failure  to  give  no- 
tice of  the  meetings  of  the  common  council 
upon  proceedings  to  confirm  a  special  as- 
sessment for  a  public  improvement  is  avail- 
able to  a  property  owner  who,  after  appear- 
ing before  the  commissioners  appointed  to 
make  the  assessment,  and  making  a  protest 
solely  for  the  purpose  of  saving  the  right  oi 
review,  interests  himself  in  the  sale  of,  and 
assists  in  disposing  of,  the  bonds  issued  to 
pay  for  the  improvement. 

[Ed.  Note.— For  other  cases,  see  Manlelpal  Cor- 
poraUons.  Dec.  Dig.  I  4S8.*] 

[No.  180.] 

Submitted  April  26,   1009.     Decided  June 
1,   1909. 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Arizona  to  review  a  decree 
which  affirmed  a  decree  of  the  District 
Court  of  Pima  County,  in  that  territory,  in 
favor  of  the  territory  in  a  suit  to  collect  a 
delinquent  special  assessment  for  a  street 
improvement.    Affirmed. 

See  same  case  below  (Ariz.)  80  Pae.  601| 
on  rehearing  (Ariz.)  00  Pac.  601. 

The  facts  are  stated  in  the  opinion. 


•For  other  cMies  see  same  topic  ft  f  numbsb  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Rep'r  Inde 
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Menn.  A.  O.  Baker,  Mareiifl  A*  Smltb, 
and  James  Reilly  for  appellants. 

Mr.  Samuel  Ij.  Kingan  for  appellee. 

o 
o 

?  *Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

This  suit  was  brought  in  the  district  court 
of  Pima  county,  Arizona,  by  the  territory  of 
Arizona,  to  collect  a  delinquent  special  as- 
sessment levied  by  the  city  of  Tucson  on  the 
property  of  appellants  for  the  payment  of 
the  improvement  of  Congress  street  in  that 
city.  The  assessment  was  levied  under  the 
provision  of  chapter  2  of  title  11  of  the  Re- 
vised Statutes  of  the  territoxy.  The  terri- 
tory obtained  judgment  for  the  amount  of 
the  assessment,  $12,633.75,  which  was  af- 
firmed  by  the  supreme  court  of  the  territory. 

The  contentions  that  appellants  made  in 
the  supreme  court  of  the  territory,  as  far 
as  appears  from  its  opinion,  were:  (1) 
That  the  territory,  at  the  relation  of  the 
treasurer  and  eo  offioio  tax  collector  of  Pima 
county,  had  no  right  to  bring  this  suit,  but 
that  such  right  was  in  the  city  tax  collector; 
(2)  (a)  that  the  assessment  was  erroneous 
beoiuse  the  cost  of  the  improvement  was  di- 
vided **by  the  arbitrary  front  foot  rule,"  and 
that  the  assessment  was  made  upon  that 
basis,  and  not  the  basis  of  benefits  derived 
from  such  improvement;  (&)  the  committee 
appointed  under  the  act  to  make  the  as- 
sessment took  into  consideration  the  value 
to  appellants  of  a  certain  narrow  strip  of 
land  lying  between  the  lot  of  appellants  and 
Congress  street,  left  open  and  unoccupied 
in  tiie  widening  and  improvement  of  the 
street;  (3)  that  the  appellants  had  no  no- 
tice, actual  or  constructive,  when  the  com- 
mon council  would  act  upon  the  report  of 
the  committee;  (4)  that  the  property  was 
not  subject  to  special  assessment,  because 
appellants'  property  was  not  contiguoui  to 
the  improvement  made.  The  supreme  court 
of  the  territory  decided  all  of  the  conten- 
tions against  appellants,  the  last  one  on  the 
^  groimd  that  the  complaint  alleged  that  ap- 

•  pellants'  property   was   contiguous  to   the 

•  improvement,  which  allegation  was  not  de- 
nied by  the  answer.  That  contention,  there- 
fore, we  may  take  no  further  notice  of. 

The  first  contention  is  repeated  here,  and 
it  invokes  our  construction  of  the  statutes 
of  the  territory  against  that  made  by  the 
supreme  court  If  there  were  doubt,  we 
should  certainly  lean  to  the  construction 
given  \jj  the  supreme  courl  Copper  Qneen 
Consol.  Min.  Co.  T.  Territorial  Bd.  of  Equal- 
ization, 206  U.  S.  474,  479,  51  L.  ed.  1143, 
1146,  27  Sup.  Ct.  Rep.  605.  But  we  think 
there  is  no  doubt.  There  is  no  dispute  as 
to  the  proceedings  taken,  so  far  as  they 
eould  vest  authority  in  the  relator  Began, 
as  wanty  tax  collector,  to  bring  this  suit. 


The  dispute  tuniB  upon  the  law.  Paragraph 
483  of  the  Revised  Statutes  of  the  territo^, 
as  amended  in  1807,  provides  that  "it  shall 
be  the  duty  of  the  collector  of  special  as- 
sessments, within  such  time  as  the  common 
council  may  provide,  but  in  no  event  later 
than  the  21st  of  December  of  the  year  in 
which  such  assessment  was  made,  to  make 
a  report  in  writing  to  the  general  officer  of 
the  county  authorized  by  the  general  reve- 
nue law  to  sell  for  taxes  due  the  county 
and  territory,  of  all  the  lands,  town  lots, 
and  real  property  upon  which  he  shall  be 
unable  to  collect  special  assessments,  with 
the  amount  due  of  special  assessments  and 
unpaid  thereon,  together  with  his  warrant 
or  a  brief  description  of  the  nature  of  the 
warrant  received  by  him,  authorizing  the 
collection  thereof;  .  .  .  that  he  is  un- 
able to  collect  the  same  or  any  part  thereof, 
and  that  he  has  given  notice  required  hj 
law  that  said  warrants  have  been  received 
by  him  for  collection."  It  is  further  pro- 
vided that  the  report,  when  made,  shall  be 
prima  facie  evidence  that  all  of  the  forms 
and  requirements  of  the  law  have  been  com- 
plied with,  and  that  the  special  assessments 
mentioned  in  the  report  are  due  and  un- 
paid. "And  in  any  action  before  any  court, 
wherein  the  question  of  the  validity  of  such 
assessment  is  an  issue,  no  defense  or  objeo- 
tion  shall  be  made  or  heard  which  might 
have  been  interposed  in  the  proceedings  for 
the  making  of  such  assessment  or  the  ap- 
plication for  the  confirmation  thereof."  It 
is  provided  in  the  next  section  that  thSg, 
county  ooUector  shall  incorporate  said  list  J 
with  the  countyMelinquent  Ust,  and  "shall* 
sell  such  delinquent  city  property  at  the 
same  time  and  in  the  same  manner  for  such 
city  delinquent  special  assessment  as  real 
property  is  required  to  be  sold  by  law  for 
county  and  territorial  delinquent  taxes.* 
The  supreme  court  said  that  "this  section, 
construed  alone,  might  well  be  considered  as 
excluding  any  other  method  of  collecting 
delinquent  special  assessments."  But  the 
court  further  said  that  paragraph  488  should 
be  considered.  That  paragraph  reads  as  fol- 
lows: 

"The  general  revenue  laws  of  this  terri- 
tory in  reference  to  proceedings  for  the  col- 
lection of  delinquent  taxes  on  real  property, 
the  sale  thereof,  the  executions  of  certificates 
of  sale  and  deeds  thereon,  the  force  and  effect 
of  such  deeds  and  sales;  and  all  other  laws 
in  relation  to  the  enforcement  and  collec- 
tion of  delinquent  taxes  and  redemption  of 
tax  sales,  except  as  herein  otherwise  pro- 
vided, shall  be  applicable  to  proceedings  to 
collect  such  special  assessments.** 

The  court  pointed  out  that  the  act  92 
of  the  Laws  of  1003  repealed  the  general 
revenue  law  of  the  territory  in  reference  to 
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prooMdingi  for  the  colleetion  of  delinquent 
taxes,  and  substituted  for  a  sale  of  the  prop- 
erty by  the  tax  collector  a  suit  by  that  of- 
ficer in  the  name  and  for  the  use  of  the  ter- 
ritory. The  court  said:  "Unless,  therefore, 
the  act  of  1003  applies  to  delinquent  special 
assessments,  there  would  be  no  method  pro- 
Tided  by  the  existing  statutes  for  the  sale 
of  delinquent  city  property  for  delinquent 
special  assessments."  And  the  court  con- 
cluded that  §§  84  and  06  of  the  Acts  of  1003 
make  "the  method  of  collecting  delinquent 
taxes  provided  for  in  the  act  applicable  to 
all  delinquent  taxes  which  may  appear  on 
the  roll."     Section  84  provides: 

"Within  sixty  days  after  the  taking  ef- 
fect of  this  chapter,  and  every  year  there- 
after, within  thirty  days  after  the  settle- 
ment of  the  tax  collector,  the  several  clerks 
of  the  county  boards  of  supervisors  in  each 
county  in  this  territory  shall  make,  in  a 
book  to  be  called  the  'back-tax  book,'  a  cor- 
9  rect  list  in  numerical  order  of  all  tracts  of 
?  land  and  town  lots  on Vhich  back  taxes  shall 
be  due  in  such  county,  city,  or  town,  setting 
forth  opposite  each  tract  of  land  or  town 
lot  the  name  of  the  owner,''  etc 

Section  06  reads  as  follows: 

"All  back  taxes,  of  whatever  kind,  ap- 
pearing due  upon  delinquent  real  estate, 
shall  be  extended  in  the  'back-tax  book' 
made  under  the  chapter  and  collected  by  the 
tax  collector  under  authority  of  this  chap- 
ter." 

Appellants  contest  the  construction  made 
by  the  supreme  court  of  the  territory,  but 
we  have  said  that,  unless  in  a  case  of  mani- 
fest error,  this  court  will  not  disturb  a  de- 
cision of  the  supreme  court  of  a  territory 
construing  a  local  statute.  Fox  v.  Haar- 
stick,  166  U.  S.  674,  670,  30  L.  ed.  676,  678, 
16  Sup.  Ct.  Rep.  467.  There  is  certainly  not 
manifest  error  in  the  ruling  in  the  present 
case.  Indeed,  we  see  no  reason  to  doubt  its 
correctness. 

Of  the  second  contention  of  appellants, 
that  the  assessment  was  made  according  to 
the  "arbitrary  front  foot  rule,"  and  not  upon 
the  basis  of  benefits  derived  from  the  im- 
provement, the  supreme  court  said  that 
even  if  the  record  showed  that  the  commit- 
tee, in  the  respects  named,  had  improperly 
assessed  the  property,  that  appellants,  not 
having  followed  the  remedy  given  by  the 
statutes  for  a  revision  of  the  assessments, 
were  precluded  from  complaint,  citing  Stan- 
ley T.  Albany  County,  121  U.  S.  660,  80  L. 
ed.  1003,  7  Sup.  Ct.  Rep.  1234. 

But,  be  this  as  it  may,  it  was  certainly 
decided  in  Stanly  v.  Albany  County,  that 
the  question  of  special  benefit  and  the  prop- 
arty  to  which  it  extends  is,  of  necessity,  a 
question  of  fact,  and  the  supreme  court 
foimd  that  the  commissioners  appointed  ex- 


amined the  locality  of  the  improvement^  aa- 
oertained  to  what  extent  the  puUio  would 
be  benefited  and  to  what  extent  there  would 
be  benefits  to  property,  and  found  also 
the  amounts  that  the  property  would  be 
benefited,  "apportioned  and  assessed  such 
amounts  so  found  to  be  a  benefit  to  the 
property  upon  the  several  lots,  plots,  tracts, 
and  parcels  of  land,  in  the  proportion  of 
which  they  were  severally  benefited  by  such 
improvements."  It  was  further  found  that^ 
no  lot  was  assessed  for  a  greater  amount « 
than  it  was  actually *benefi ted.  It  may  be* 
that  it  is  an  answer  to  appellants'  conten- 
tion, and  counsel  recognize  that  it  may  be 
an  answer,  that  appellants  did  not  avail 
themselves  of  the  remedy  afforded  by  the 
law;  that  is,  did  not  appeal  from  the  order 
of  the  city  council  confirming  the  assess- 
ment. The  finding  of  the  court,  however,  it 
undoubtedly  an  answer  to  the  contention  if 
the  commissioners  were  legally  appointed. 
Of  this  there  is  a  diversity  of  views  between 
appellants  and  appellee,  the  appellants  con- 
tending that  paragraph  471  (§  7)  of  the 
Revised  Statutes  of  the  territory  controls. 
It  provides  that  the  common  council  shall 
appoint  three  of  its  members,  or  any  three 
competent  persons,  to  "make  examinations 
of  the  premises  to  be  affected,  and  make  an 
assessment  of  the  improvements  oontemplat- 
ed."  The  appellee  contends  that  paragraph 
471  is  not  applicable,  but  that  paragraf^ 
467  controls.  By  that  paragraph,  when  the 
improvements  contemplated  "require  the  tak- 
ing or  damaging  of  property,  the  proceedings 
for  making  just  compensation  therefor  shall 
be  the  same  as  provided  in  title  21"  of  the 
Revised  Statutes.  Such  proceedings  were 
taken,  and,  in  course  of  them,  the  court 
appointed  commissioners  who,  we  have  seen, 
examined  the  locality  of  the  improvements 
and  assessed  the  amount  due  from  the  prop- 
erty benefited.  That  this  was  the  legal 
course  to  pursue  was  the  view  of  the  of- 
ficers concerned  with  the  administration  of 
the  law,  including  the  court  in  which  the 
proceedings  for  condemnation  of  the  prop- 
erty were  conducted,  and,  it  may  be  inferred, 
was  also  the  view  of  the  supreme  court  of 
the  territory.  The  statute  will  bear  that 
construction,  and,  even  if  plausible  objee- 
tions  can  be  urged  against  it,  under  the  au- 
thorities which  we  have  cited,  we  would  not 
be  justified  in  pronoimcing  it  incorrect. 

It  is  assigned  as  error  that  the  trial  eourt 
erred  in  not  finding  that  no  notioe  was  given 
of  the  meetings  of  the  common  council  upon 
the  confirmation  proceedings.  The  statute 
does  not  provide  for  notice  of  the  meeting 
of  the  common  coundl.  It  does  provide  for 
a  notioe  of  the  meeting  of  the  eommissioii- « 
ers,  and  this  notice  was  given,  and  it  is|{ 
found  by  the*8upreme  court  that  Allen  H.* 
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English  appeared,  through  his  attoriMj  or 
agent,  and  made  a  foroud  protest  against 
his  assessment,  but  did  not  produce  any 
witnesses  nor  did  he  specify  any  ground  of 
objection.  The  law  charged  appellants  with 
notice  that  the  report  would  be  presented  to 
the  common  eouncil,  and  the  report  was  ac- 
tually filed  with  the  common  council  a  few 
days  after  the  hearing.  We  think  they  were 
bound  to  take  notice  of  this  action.  Lander 
T.  Mercantile  Nat  Bank,  186  U.  S.  469,  46 
L.  ed.  1263,  22  Sup.  Ot  Rep.  908.  See  Wey- 
erhaueser  t.  Minnesota,  176  U.  S.  660,  44 
L.  ed.  683,  20  Sup.  Ct.  Rep.  486.  The  reeord 
shows,  besides,  that  English  was  a  promoter 
of  the  improvement.  It  is  true  that  he  ap- 
peared before  the  commissioners  and  protest- 
ed against  his  assessment,  but  he  not  only 
gave  no  reason  for  the  protest,  but  his  at- 
torney expressly  stated  that  the  "protest 
was  made  for  the  sole  purpose  of  saving  the 
question  of  review,"  and  that  he  ''did  not 
wish  to  intimate  that  he  had  any  objection, 
but  wanted  to  save  his  right  in  case  he 
should  have  any."  And  it  is  found  by  the 
court  that  he  knew  of  the  enactment  of  the 
ordinance  providing  for  the  collection  of 
the  assessments  and  the  issuing  of  bonds  to 
pay  for  the  improvement,  that  he  interested 
himself  in  the  sale  of  the  bonds,  and  assisted 
in  disposing  of  the  same.  There  is,  there- 
fore, ground  for  the  contention  that  such 
conduct  constituted  a  waiver  of  all  objec- 
tions to  the  assessments.  It  certainly  pre- 
cludes him  from  saying  that  he  had  no  no- 
tice of  the  proceedings  before  the  common 
council.  Wright  v.  Davidson,  181  U.  S.  371, 
46  L.  ed.  900,  21  Sup.  Ct.  Rep.  616. 

Appellants  pleaded  that  there  was  another 
action  pending  for  the  collection  of  the  as- 
sessment against  them,  brought  by  the  city 
of  Tucson;  and  though  conceding  that  the 
pleas  were  defective,  urge  that  they  were 
sufficient  to  put  the  court  upon  notice  that 
the  pending  suit  was  not  brought  by  the 
real  party  in  interest,  and  that  such  party 
was  the  city  of  Tucson.  The  contention, 
however,  is  but  a  phase  of  the  question  that 
the  general  revenue  law  of  the  territory  was 
not  repealed.  There  are  other  contentions, 
but  they  are  without  substantial  merit. 

Judgment  affirmed. 


<214  U.  a  845) 

WBEMS     STEAMBOAT     OOMPANT    OP 
BALTIMORE  CITY,  Petitioner, 

V. 

PEOPLE'S  STEAMBOAT  COMPANY,  Wil- 
liam D.  Carter,  President,  et  aL 

NaTIOABLB    WATKB8    (I    43*)  —  RTPAWAW 
BiGHTB— WHARFINO  OuT. 

1.  Riparian  proprietors  in  Virginia  have 


the  right  to  build  out  private  wharves  so  as 
to  reach  the  navigable  waters  of  the  stream. 

CBM.  Note.— F6r  other  cases,  ne  Navlsable 
Waters,  Cent  Dig.  {  287;   Dec.  Dig:  f  43.*] 

Navigable  Waters  (|  48*)— Whabvbs— 

Right  to  Use. 

2.  The  owner  or  lessee  of  the  ezelnsive 
right  to  use  a  wharf  on  a  navigable  stream 
n^d  not  permit  its  use  by  others  upon  pay- 
ment of  reasonable  compensation  therefor 
because  there  is  no  other  wharf  at  that 
port,  or  because  such  use  is  convenient,  and 
has  been  permitted  by  the  former  owner  or 
lessor. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters.  Cent.  Dig.  f  262;    Deo.  Dig.  |  43.«] 

[Ka  181.] 

Argued  April  26,  1009.     Decided  June  1, 
1009. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Fourth  Circuit  to  review  a  decree  which  af- 
firmed a  decree  of  the  Circuit  Court  for  the 
Eastern  District  of  Virginia,  dismissing  the 
bill  in  a  suit  to  enjoin  the  use  of  certain 
wharves  on  the  Rappahannock  river,  in  that 
state,  of  which  the  complainant  was  the 
owner  or  lessee.  Reversed  with  directions 
to  grant  the  injunction. 

See  same  case  below,  82  0.  0.  A.  276,  152 
iPed.  1022. 

Statement  by  Mr.  Justice  Peckham: 
The  complainant  (the  above-named  peti- 
tioner) commenced  this  suit  in  the  circuit 
court  of  the  United  States  for  the  eastern  ^ 
district  of  Virginia  against  the  defendant  J 
the^People's  Steamboat  Company  and  its* 
officers  and  agents,  for  the  purpose  of  ob- 
taining an  injunction  restraining  the  cor- 
poration defendant  from  using  certain 
wharves  on  the  Rappahannock  river,  in  the 
state  of  Virginia,  of  some  of  which  the  com- 
plainant was  the  owner  in  fee,  and  of  oth- 
ers the  lessee  of  the  exclusive  use  from  the 
owners.  The  complainant  contended  that 
it  had  the  exclusive  right  to  the  use  of  such 
wharves,  either  as  owner  or  lessee,  and  that 
the  defendant  illegally,  and  against  the  will 
of  the  complainant,  insisted  upon  using  them 
to  cany  on  its  business,  although  offering 
to  pay  the  complainant  what  was  the  rea- 
sonable value  of  the  defendant's  use  of  such 
wharves. 

The  corporation  and  the  individual  de- 
fendants filed  joint  and  separate  answers, 
setting  up  a  claim  of  right  to  the  use  of 
such  wharves  upon  compensation  being  made 
therefor,  and  the  case  came  before  the  court 
on  motion  of  complainant  for  a  temporary 
injunction,  as  prayed  for  in  the  bill  of  com- 
plaint. The  court,  without  then  passing 
upon  any  other  question,  ordered  that  the 


•For  otbor  cases  sm  same  topie  it  f  vtjubmsl  in  Dee.  A  Am.  Digs.  1907  to  date,  A  Rep'r  Inaezes 
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matter  be  referred  to  ft  ipeeial  master  for 
the  purpose  of  taking  such  eridenoe  as  might 
be  submitted  to  him  by  either  party,  or 
which  he  might  find  necessary  to  take,  bear- 
ing upon  the  title  to  the  several  wharves 
mentioned  in  complainant's  bill  and  claimed 
by  complainant,  and  to  ascertain  what  rights 
passed  to  complainant  with  the  acquisition 
of  such  wharves,  and  whether  or  not  the 
wharves  were  public  or  private  wharves. 
Pursuant  to  this  order  of  reference,  hearings 
were  had  before  the  master,  who  returned 
the  evidence  taken  before  him  with  his  opin- 
ion in  favor  of  granting  the  injunction  as 
prayed  for  by  the  complainant,  on  the  ground 
that  the  wharves  in  question  were  private 
wharves,  owned  or  leased  by  the  complain- 
ant, who  had  the  exclusive  right  to  their 
use.  The  facts  found  by  the  master  were 
not  overruled,  but  his  conclusions  of  law 
were  not  concurred  in  by  the  court,  and  the 
preliminary  injunction  was  refused.  The 
ease  was  then  submitted  to  the  court  for 
^  trial  upon  all  the  evidence  taken,  and  the 
^  bill  was  dismissed  with  costs.  141  Fed.  454. 
?  *The  complainant  appealed  from  the  decree 
of  dismissal  to  the  circuit  court  of  appeals 
for  the  fourth  circuit,  where  it  was  affirmed 
upon  the  opinion  of  the  circuit  court. 

The  complainant  then  applied  to  this 
court  for  a  writ  of  certiorari  to  bring  the 
ease  here,  which  petition  was  granted,  and 
the  case  has  been  submitted  to  this  oourt 
upon  the  briefs  of  respective  counsel. 

Messrs.  George  Weems  Williams,  St. 
George  R.  Fltzhogh,  and  Nicholas  P. 
Bond  for  petitioner. 

Messrs.  William  D.  Carter  and  Ellerbe 
^W.  Carter  for  respondents. 

10 

CO 

*  *Mr.  Justice  Peokham,  after  making  the 
foregoing  statement,  delivered  the  opinion 

^of  the  court: 

M)     It  appears  that  the  complainant  herein  is 

?  a  corporation  of *the  state  of  Maryland  and 
the  defendant  is  a  corporation  of  the  state 
of  Virginia,  the  individual  defendants  being 
officers  or  agents  of  such  corporation  and 
citizens  of  the  same  state.  The  complainant 
has  been  for  a  long  time  engaged  in  the 
business  of  transportation  of  passengers  and 
freight  between  Baltimore  and  various  land- 
ings  or  places  on  the  Rappahannock  river, 
in  the  state  of  Virginia,  and  for  many  years 
has  been  the  owner  or  lessee  of  the  wharves 
on  that  river,  mentioned  in  the  bill  of  com- 
plaint. Some  time  before  the  commencement 
of  this  suit  the  defendant  began  the  trans- 
portation of  passengers  and  freight  between 
Fredericksburff  and  Urbanna,  in  Virginia, 
and  along  tiie  Rappahannock  river,  in 
that  state,  stopping  at  the  same  wharves 
on    that    river    as    complainant,    and    en- 


gaged in  the  same  business.  In  ord&t 
to  transact  its  business  it  made  use  of 
the  wharves  owned  or  leased  by  the  com- 
plainant, in  spite  of  the  opposition  of  com- 
plainant, and  against  its  protests,  although 
defendant  offered  to  make  compensation  for 
the  reasonable  value  of  the  use  which  it 
made  of  such  wharves  in  the  prosecution  of 
its  business,  which  offers  were  refused  by  the 
complainant,  and  it  notified  the  defendant 
to  desist  from  the  use  of  the  wharves  owned 
or  leased  by  it.  The  action  of  the  defendant 
in  making  use  of  the  wharves  of  complain- 
ant was  based  upon  the  contention  that  the 
defendant  had  the  legal  right  to  do  so,  inas- 
much as,  in  many  cases,  there  were  no  other 
wharves  at  such  places  where  the  defendant 
desired  to  land,  and  that  it  was  necessaiy 
to  use  such  wharves  in  order  that  defendant 
might  prosecute  its  business  of  transporting 
passengers  and  freight  to  and  from  the  va- 
rious landings  on  the  river,  and  because  the 
wharves  had,  for  many  years,  been  used  by 
the  public. 

It  was  proved  before  the  master  (and  we 
take  the  facts  in  the  case  as  found  by  him) 
that  the  complainant  was  the  owner  in  fee 
of  five  different  wharves  along  the  banks  of 
the  river  and  of  the  land  under  the  water 
where  the  wharves  were  built;  also  that  the 
complainant  was  the  lessee  of  eight  wharves^ 
owned  by  different  persons  who  had,  priorJJ 
to  the  commencement  of  this* suit,  leased* 
their  exclusive  use  to  the  complainant,  and 
that  it  was  during  the  time  of  the  eadstence 
of  the  leases  that  the  defendant  entered  upon 
and  usea  the  wharves  for  its  own  purposes. 
The  master  reported  that  there  was  no  evi- 
dence of  any  prior  dedication  of  any  of  such 
wharves  to  the  public,  either  those  owned 
by  or  leased  to  complainant,  and,  of  course, 
none  of  any  acceptance  thereof  by  the  publio 
authorities,  nor  was  there  any  evidence  of 
any  condemnation  of  any  of  such  wharves  on 
the  part  or  in  behalf  of  any  public  author- 
ity; that  the  wharves  were  private  wharves, 
either  owned  by  the  complainant  in  fee  or 
leased  by  it,  for  its  exclusive  use,  from 
the  owners  in  fee  of  such  wharves.  The  most 
that  can  be  said  is  that,  in  some  cases* 
the  former  owners  of  the  wharves  now 
owned  by  the  complainant,  as  well  as  the 
lessors  of  the  wharves  before  they  leased  the 
same,  and  while  owners  thereof,  had  built 
them  and  had  permitted  the  publio  to  use 
them,  and  had  frequently  received  compen- 
sation for  such  use,  and  in  many  eases  the 
use  had  been  without  eompensation.  After 
the  sales  of  the  wharves  and  after  the  ezeea- 
tion  of  the  leases,  neither  the  former  own- 
ers nor  the  lessors  made  any  claim  to  the 
use  of  the  wharves  or  to  any  right  to  per- 
mit others  to  use  them,  either  with  or  wit]i> 
out  eompensation,  and  the  complainant  loi^ 
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niuLlly  notified  the  defendant  that  the  eom- 
plainant  refused  to  permit  such  use  any 
longer.  It  appeared  that  public  roads  had 
been  made  from  the  surrounding  country 
to  the  places  where  these  private  wharves 
had  been  built,  sometimes  before  the  build- 
ing of  the  wharves,  and  sometimes  the  roads 
had  been  laid  out  after  such  wharves  had 
been  built.  The  use  that  had  been  made  of 
the  wharves  after  they  had  been  built  and 
prior  to  the  purchase  or  leasing  by  the  com- 
plainant was  nothing  more  than  such  as 
was  founded  upon  a  mere  license  on  the 
part  of  the  owners  and  without  any  dedica- 
tion of  the  wharves  to  the  public  or  any  ac- 
ceptance on  the  part  of  the  public  further 
than  by  indiscriminate  user,  and  with  no 
taking  or  condemnation  of  the  right  to  use 
^the  wharves  as  public  wharves.  The  title 
g  to  the  wharves  as  private  property  remained 
•  unaffected  in  any*way,  and  there  was  noth- 
ing to  prevent  the  withdrawal  of  license  to 
use  at  any  time.  In  some  cases  the  wharves 
were  the  only  ones  that  had  been  built  at 
the  placet  where  such  wharves  existed,  and 
the  use  of  such  wharves  was  oonvenient  for 
the  transaction  of  the  defendant's  business. 
The  complainant  is  in  the  actual  posses- 
sion of  all  the  wharves,  those  which  it  has 
purchased  and  those  which  it  has  leased,  and 
its  title  and  right  to  the  exclusive  possession 
of  all  of  them  is  recognized  and  assented 
to  by  both  grantors  and  lessors,  and  not 
one  of  them  makes  any  claim  of  any  interest 
in  the  wharves  as  against  complainant. 

The  circuit  court,  in  speaking  of  the  facts 
as  found  by  the  master,  said: 

''While  the  said  thirteen  wharves  involved 
in  this  proceeding  1^  no  means  include  ail 
the  wharves  or  stopping  places  for  vessels  on 
the  river,  it  may  be  said  that  they  embrace 
the  important  wharves  from  which  passenger 
and  freight  business  is  chiefly  procured  in 
passing  up  and  down  the  river,  and  that  the 
business  from  said  wharves  is  large.  With 
possibly  a  single  exception,  these  wharves 
are  at  the  termini  of  public  highways  in  the 
counties  in  which  they  are  respectively  built; 
-the  character  of  the  business  consists  of 
passenger  travel  and  merchandise  received 
•over  said  wharves,  consisting  of  the  general 
products  of  the  country;  and  they  are  the 
*  usual  shipping  places  of  persons  living  in 
the  immediate  neighborhood  of  the  wharves, 
and  of  the  inhabitants  of  the  country  for 
•some  distance  in  the  interior.  That  at  said 
wharves  United  States  postofflces  are  es- 
tablished, at  which  the  mail  of  the  people 
for  the  surrounding  country  is  procured; 
.  and  that,  as  to  the  wharves  leased  as  afore- 
said, the  same  were  leased  upon  a  rental  of 
.a  commission  of  10  per  oent  of  all  freight 
.  ehaxges  and  passenger  fares  oollected  by  the 
.complainant  at  said  wharves,  the  owner  d 


said  wharves  maintaining  an  agent  there  to 
assist  in  mooring  the  vessels  of  the  com- 
plainants making  landings   there,  and  in 
receiving  and  forwarding  freight  therefrom,^ 
and  at  some  of  the  wharves  sail  vessels  front  g 
time  to  time  moor  and*lade  and  unlade,  mak-  • 
ing  proper  compensation  to  the  owners  of 
the  wharves  for  their  use." 

With  reference  to  these  facts  the  circoit 
court  said  that  ''while  the  special  master 
is  doubtless  correct  in  his  findings  as  to  the 
actual  ownership  of  the  property  rights  in 
said  wharves,  namely,  that  they  are  the  in- 
dividual property  of  the  several  owners 
thereof,  and,  as  such,  pass  regularly  by  the 
laws  of  descent  and  purchase,  it  by  no  means 
follows  that  said  wharves  are  private 
.  .  .  [quoad]  the  public;  that  is,  either 
the  citizens  desiring  to  use  the  wharves  to 
reach  the  means  of  transportation  upon  and 
over  said  river,  or  owners  of  such  methods 
of  transportation  plying  the  waters  of  said 
river;  the  obligation  upon  each  being 
to  render  and  pay  to  the  wharf  owner  rea- 
sonable wharfage  and  charges  for  the  use  of 
his  property,  under  such  proper  and  reason- 
able regulations  as  might  be  imposed  either 
by  law  or  by  the  owner  of  the  property." 

The  rights  of  a  riparian  owner  upon  a 
navigable  stream  in  this  country  are  gov* 
erned  by  the  law  of  the  state  in  which  the 
stream  is  situated.  These  rights  are  subject 
to  the  paramount  public  right  of  navigation. 
The  riparian  proprietors  have  the  right, 
among  others,  to  build  private  wharves  out 
so  as  to  reach  the  navigable  waters  of  the 
stream.  Dutton  v.  Strong,  1  Black,  23,  17 
L.  ed.  29;  Yates  v.  Milwaukee,  10  Wall.  497, 
19  L.  ed.  984;  Parkersburg  ft  0.  River 
Transp.  Oo.  v.  Parkersburg,  107  U.  S.  691, 
699,  27  L.  ed.  684,  687,  2  Sup.  Ot  Rep.  732; 
Illinois  0.  R.  Oo  V.  Illinois,  146  U.  S.  387, 
446,  36  L.  ed.  1018,  1039,  13  Sup.  Ot  Rep. 
110;  St  Anthony  Falls  Water  Power  Oo. 
V.  St  Paul  Water  Oomrs.  168  U.  S.  349,  368, 
42  L.  ed.  497,  604,  18  Sup.  Ot  Rep.  167. 
The  courts  of  the  state  of  Virginia  aifirm 
the  same  rights  of  the  riparian  proprietor. 
Norfolk  City  v.  Oooke,  27  Qratt.  430,  436  y 
Alexandria  ft  F.  R.  Oo.  v.  Faunce,  31  Qratt 
761,  766.  If  the  wharf  obstructs  navigation 
or  the  private  rights  of  others,  or  if  it  en- 
croach upon  any  public  landing,  the  wharf 
may  be  abated.  Va.  Oode  1887,  §  998.  A 
private  wharf  on  a  navigable  stream  is 
thus  held  to  be  property  which  cannot  be 
destroyed  or  its  value  impaired,  and  it  is 
property  the  exclusive  use  of  which  the  own- 
er can  only  be  deprived  in  accordance  with 
established  law;  and  if  necessary  that  it  orS 
any  part  of  it^be  taken  for  the  public  tue,? 
due  compensation  must  be  made.  The  own- 
er of  a  private  wharf  on  a  navigable  stream 
'  does  not  on  that  aeconnt  only,  hold  it  l^  a 
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different  title  from  the  owner  of  any  other 
property  which  he  may  use  himself  or  permit 
others  whom  he  may  select  to  use,  while,  at 
the  same  time,  denying  its  use  by  anyone 
else. 

The  case  of  Munn  v.  Illinois,  94  U.  S. 
113,  127,  24  L.  ed.  77,  84,  has,  in  our  judg- 
ment, no  bearing  upon  the  question  before 
us.  In  that  case  and  in  those  cited  therein 
the  discussion  was  in  regard  to  the  right  of 
owners  of  property  of  the  nature  described 
to  charge  what  they  pleased  for  the  doing 
of  the  business  in  which  they  were  engaged. 
Their  property  was  being  used  with  their 
consent  by,  and  its  use  devoted  to,  the  pub- 
lic, to  any  extent  desired,  and  the  only  ques- 
tion was  in  regard  to  the  compensation 
which  they  were  entitled  to  ask  for  the 
business  thus  done.  The  complaint  was  that 
the  charges  were  too  great  and  were  a  vio- 
lation of  a  law  of  the  state,  and  were  not 
reasonable,  and  the  answer  made  by  the  own- 
ers of  the  property  was  that  it  was  their 
private  property,  and  they  had  the  right  to 
charge  what  they  pleased.  The  court  said, 
"As  you  have  devoted  your  property  to  a 
use  in  which  the  public  has  an  interest,  you 
have  granted  to  the  public  an  interest  in 
that  use,  and  the  right,  on  the  part  of  the 
state,  to  regulate  charges  which  you  shall 
make,  to  the  end  that  they  shall  be  just  and 
reasonable."  If  the  owner  of  one  of  these 
wharves  had  devoted  it  to  the  public  use, 
and  permitted  the  public  to  use  it  as  it  de- 
sired, and  demanded  oompensation  for  such 
use,  the  question  as  to  the  amount  of  such 
compensation  might  be  raised,  as  in  the 
Munn  class  of  cases,  to  be  determined  with 
reference  to  the  reasonableness  of  the  charge. 
But  this  is  no  such  case.  The  legislature 
has  passed  no  law  regarding  rates,  if  that 
were  material,  and  the  reasonableness  of  the 
charge  is  not  under  consideration.  The 
right  to  use  the  property  has  been  with- 
drawn by  the  owner  as  to  the  public  in  gen- 
eral, including  defendant.  The  only  ques- 
tion is  whether  a  third  person  has  the  right 
M  to  use  a  private  wharf  on  tendering  rea- 
?  sonable^compensation  therefor,  because  there 
is  no  other  wharf  at  the  place,  or  because 
it  would  be  more  convenient  to  such  third 
person  to  so  use  it,  or  because  the  former 
owner  of  the  wharf  had  permitted  the  pub- 
lic to  use  it,  although  the  present  owner  re- 
fused to  consent  to  such  use.  There  is  no 
more  reason  why  such  property  should  be 
held  subject  to  the  right  of  others  to  use  it 
against  the  will  of  its  owner  than  there  is 
lor  any  other  kind  of  property  to  be  so  held. 
The  question  as  to  the  right  of  the  owner 
to  exclude  others  from  the  use  of  a  private 
wharf  on  a  navigable  stream  has  been  very 
recently  decided  by  this  court  in  Louisville 
ft  K.  B.  Go.  T.  West  CkMtst  Naval  Stores  Co. 


198  U.  S.  483,  49  L.  ed.  1136,  26  Sup.  Ci. 
Rep.  745,  and  the  right  of  such  owner  to  ex- 
clude any  or  all  other  persons  from  the 
use  of  such  wharves  was  affirmed.  The  own- 
er was  not,  it  was  also  said,  compelled  to 
use  the  wharf  exclusively  for  his  own  busi- 
ness or  else  to  throw  it  open  for  the  use  of 
everyone;  that  he  could  not  only  use  it 
himself  and  permit  some  others  to  use  it, 
but  might,  at  the  same  time,  exclude  still 
others  to  whom  he  did  not  choose  to  grant 
such  right.  The  ease  was  not  decided  with 
reference  to  the  existence  of  another  wharf 
in  the  harbor.  No  such  matter  was  ad- 
verted to. 

And  so  in  regard  to  the  use  of  a  private 
wharf  by  the  public,  with  or  without  com- 
pensation to  the  owner.  The  public  can  ob- 
tain no  adverse  right  as  against  such  owner 
by  mere  user.  To  obtain  it  there  must  be  an 
intention  on  the  part  of  the  owner  to  dedi- 
cate the  property  to  the  use  of  the  public, 
and  there  must  be  an  acceptance  of  such 
dedication  on  the  part  of  some  public  au- 
thority, which  may  sometimes  be  implied 
(but  not  in  such  a  case  as  this),  and,  in  the 
absence  of  such  dedication  and  acceptance, 
the  use  will  be  regarded  as  under  a  simple 
license,  subject  to  withdrawal  at  the  pleas- 
ure of  the  owner.  Harris  v.  Com.  20  Gratt. 
833;  Gaines  v.  Merryman  (1898)  95  Va. 
660,  29  S.  E.  738;  Irwin  v.  Dixion,  9  How. 
10-32,  13  L.  ed.  25-35.  The  rights  of  the 
public  must  have  been  obtained  by  an  ad- 
verse user  so  as  to  take  away  from  the  own- 
er the  ordinary  rights  of  ownership.  In  this  ^ 
case  there  was  never  anything  but  a  mereg 
'license.  The  mere  fact  that  there  may  be  no  • 
wharf  in  the  particular  place  other  than 
that  owned  by  the  complainant,  and  also 
the  fact  that  the  use  of  such  wharf  is  very 
convenient  or  even  necessary  for  the  defend- 
ant in  order  to  prosecute  its  business  aa  a 
competitor  of  complainant,  together  with 
the  fact  that  the  former  owners  had  permit- 
ted the  public  upon  occasions  to  use  the 
wharf,  furnish  not  the  slightest  reason  for 
holding  that  the  wharf  of  complainant  ia 
held  on  the  condition  that  it  must  continue 
to  permit  others  to  use  it  upon  compensa- 
tion, when  they  desire  to  prosecute  their 
own  business  of  transporting  passengers  or 
freight  on  the  river.  It  was  found  by  the 
master  that  there  had  never  been  any  aban- 
donment of  the  right  of  exclusive  enjoyment 
of  any  of  the  wharves,  and  they  were  as- 
sessed for  taxation  to  the  owners,  and  taxes 
paid  on  them  by  the  owners. 

Mr.  Justice  Bradley  in  Parkersburg  ft  O. 
Biver  T^ansp.  Co.  v.  Parkersburg,  107  U.  8. 
691,  699,  27  L.  ed.  684,  587,  2  Sup.  Ct  Bep. 
732,  remarked  {ohiter)  that  whether  a  pri- 
vate wharf  might  be  maintained  as  sneh 
where  it  is  the  only  facility  of  the  kind  in 
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A  particular  port  or  harbor  might  be  ques- 
tioned. He  recognized  the  law  to  be  that 
there  might  be  a  private  wharf  in  a  naviga- 
ble stream,  and  that  the  owner,  in  permit- 
ting its  temporary  use  by  another,  would 
be  at  liberty  to  make  his  own  bargain  for 
such  use.  The  remark  was  made  with  refer- 
ence to  the  amount  of  the  charges  for  wharf- 
age, and  the  justice  doubted  the  right,  under 
the  circumstances  stated,  of  the  owner  of  a 
wharf  to  make  such  charges  as  he  chose, 
without  reference  to  their  being  reasonable. 
It  is  another  matter,  however,  to  say  that 
the  owner  of  a  private  wharf  must  permit 
its  use  by  the  public  simply  because  the 
wharf  he  has  built  or  purchased  is  the  only 
wharf  in  the  port,  or  because  the  public  had 
theretofore  been  permitted  to  use  the  wharf, 
with  only  the  rights  of  a  licensee. 

We  see  no  sufficient  reason  for  subjecting 
a  private  wharf  to  the  public  use,  which  may 
frequently  include  that  of  a  competitor  with 
the  owner,  simply  because  there  is  no  other 
S  wharf  at  the  place.  A  public  wharf,  it  is 
JP  presumed,  may  be  built,  or,*if  there  be  no 
place  for  one,  the  private  wharf  might  be 
taken  by  public  authority  for  the  public  use, 
upon  compensation  being  made  for  the  tak- 
ing of  the  property. 

We  are  of  opinion  that  the  decree  of  the 
«onrt  below  is  erroneous,  and  it  is  there- 
fore reversed,  with  directions  to  enter  a 
decree  for  an  injunction,  as  prayed  for  in 
the  bill  of  complaint. 

80  ordered. 


<214  U.  S.  802) 
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PROVIDENCE. 


Pensions  (§  10*)— Recovering  Back  Pay- 
ments ON   FOBOED   INDOBSEMXNTB  —  DB- 

iCANi>— Notice. 

The  right  of  the  United  States  to  recover 
back  moneys  paid  to  a  bank  on  pension 
checks  bearing  the  forged  indorsements  of 
the  payees  is  not  conditioned  either  upon 
demand  or  the  giving  of  notice  of  the  dis- 
covery of  the  forgeries,  since  the  bank,  by 
presenting  the  checks  for  payment,  war- 
ranted their  genuineness,  and  the  United 
States  cannot,  especially  in  View  of  the 
provisions  of  U.  S.  Rev.  Stat.  §§  4764,  4766, 
U.  8.  Comp.  Stat.  1901,  pp.  3284,  3285,  con- 
templating departmental  regulations  for 
establishing  the  identity  of  pensioners,  be 
eharged  with  knowledge  of  their  stgnatures. 

tBd.  Note.— For  other  cases,  see  Pensioiis,  Dec. 
Die  i  10.«] 


TNo.  90.1 


Argued  and  submitted  January  26,  20,  1909. 
Decided  June  1,  1909. 

IN  ERROR  to  the  United  States  Cireuit 
Court  of  Appeals  for  the  First  Cireuit 
to  review  a  judgment  which,  reversing  a 
judgment  of  the  Circuit  Court  for  the  Dis- 
trict of  Massachusetts  in  favor  of  the 
United  States  in  an  action  to  recover  back 
payments  upon  pension  checks  bearing 
forged  indorsements,  ordered  the  entry  of 
judgment  in  favor  of  defendant.  Reversed. 
Judgment  of  the  Circuit  Court  affirmed. 

See  same  case  below,  80  0.  G.  A.  632,  161 
Fed.  402. 

00 

Statement  by  Mr.  Justice  White:  § 

*  This  action  was  brought  by  the  United* 
States  to  recover  the  sum  of  payments  made 
at  the  subtreasury  in  Boston  upon  194  pen- 
sion checks,  the  signatures  or  marks  of  the 
persons  to  whom  the  checks  were  payable 
having  been  forged.  The  National  Exchange 
Bank  of  Boston  was  originally  sole  defend- 
ant, but  in  legal  effect  the  National  Ex- 
change Bank  of  Providence  was  substituted 
as  defendant,  and  the  issues  were  made  up 
between  it  and  the  United  States.  We  shall 
hereafter  refer  to  that  bank  as  the  Exchange 
Bank. 

The  cause  was  tried  upon  an  agreed  state- 
ment, and  the  material  facts  may  be  thus 
summarized: 

Upon  receipt  of  pension  vouchers,  regular 
in  form  and  purporting  to  be  executed  by 
the  pensioners  named  therein, — but  which 
in  fact  were  forgeries, — ^the  United  States 
pension  agent  at  Boston  drew  the  checks  in 
question  upon  the  subtreasury  at  Boston, 
aggregating  $6,362.07,  in  favor  of  the  pen- 
sioners named  in  the  vouchers,  and  trans- 
mitted such  checks  by  mail  directly  to  the 
address  of  each  pensioner  as  given  in  the 
vouchers,  in  accordance  with  the  provision 
of  §  4765,  Revised  Statutes,  U.  S.  Comp. 
Stat  1901,  p.  3286.  Of  the  persons  named 
in  the  checks  fifteen  had  died,  and  the  oth- 
ers were  the  widows  of  soldiers,  who  had  re- 
married, and  whose  right  to  a  pension  had 
ceased,  all  the  names,  however,  as  we  have 
said,  having  been  forged.  With  but  two 
exceptions  the  checks  were  either  for  $24  or 
$36. 

The  checks  with  the  forged  indorsements  o 
thereon  of  the* payees  were  cashed  by  the? 
Exchange  Bank,  and  immediately  indorsed 
to  a  national  bank  in  Boston  for  collection. 
The  checks  were  presented  by  the  collecting 
bank  at  the  subtreasury  of  the  United  States 
in  Boston.   The  collecting  bank  received  pay- 
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ment  of  the  same,  and  aeoounted  for  rach 
payment  to  the  Exchange  Bank.f 

In  May,  1897,  a  special  examiner  of  the 
Pension  Bureau  was  detailed  at  Proyidence 
to  investigate  the  case  of  one  Mooy,  a  de- 
ceased pensioner,  in  whose  name  three  of 
the  checks  here  in  question,  each  for  $36, 
had  been  issued  and  paid  in  1896.  On  June 
18,  1897,  the  examiner  reported  to  the  bu- 
reau the  forgery  of  the  name  of  the  deceased 
payee,  and  that  it  had  probably  been  done 
by  one  William  A.  Munson.  Deoember  18, 
1897,  notice  was  given  to  the  Exchange 
Bank  by  the  United  States  attorney  at  Prov- 
idence that  the  indorsements  of  Mooy's  name 
to  said  checks  were  forged,  and  that  at  a 
proper  time  reclamation  would  be  made  for 
the  money  paid  to  the  bank  upon  the  checks. 
The  remaining  forgeries  were  discovered  at 
different  times  during  the  months  of  Feb- 
ruary, March,  April,  and  May,  1898,  and  in 
December,  1898,  Munson,  who  was  undergo- 
ing imprisonment  upon  a  sentence  imposed 
June  22,  1898,  for  forging  a  pension  check, 
with  which  presumably  this  ease  is  not  con- 
^  cemed,  admitted  that  he  had  forged  the  sig- 
g  natures  of  the  payees  on  the  checks  in  suit. 
•  *0n  July  22,  1898,  the  United  States  at- 
torney at  Providence  made  written  demand 
upon  the  Exchange  Bank  to  be  refunded  the 
sums  paid,  except  as  to  checks  aggregating 
$361.27,  for  which  no  demand  for  repay- 
ment was  made  other  than  by  the  bringing 
of  this  action.  The  bank  refusing  to  repay, 
this  action  was  commenced  on  August  27, 
1901. 

Each  of  the  194  checks  was  made  the  sub- 
ject of  two  counts.  An  indebtedness  of  the 
defendant  bank  to  the  United  States 
was  averred  in  the  first  count  to  have  arisen 
from  the  fact  that  a  described  check  had 
been  lawfully  issued  by  a  United  States  pen- 
sion agent,  drawn  upon  the  Assistant  Treas- 
urer of  the  United  States,  that  a  signature, 
purporting  to  be  that  of  the  payee,  was 
thereafter  forged  upon  the  check,  and  that 
the  Exchange  Bank  indorsed  said  check  and 
presented  it  for  payment  to  the  Assistant 
Treasurer,  who  paid  the  amount  thereof. 
The  second  count  was  the  common  count  for 

tThe  payments  were  made  as  follows: 
During   1886,   1887,  and   1888,  five  checks, 
each  for  $36,  were  paid  on  accoimt  of  pen- 
sion oertificate  issued  in  name  of  Martha 

Crampton   $180  00 

During  1892 $334  80 

1893 867  27 

1894 1,092  00 

1896 1,380  00 

1896 1,620  00 

1897 888  00 

6,182  07 


$6,362  07 


monej  received  Ij  the  defendant  to  the  «• 
of  the  United  States.  In  substance,  the  d»- 
fenses  interposed  in  the  answer  of  the  bank 
were  that,  if  the  facts  averred  in  the  declara^ 
tion  were  established  by  the  proof,  the  bank 
was  yet  not  liable,  because  the  action  had 
not  been  brought  within  a  reasonable  time 
after  the  alleged  payments  of  the  drafts, 
Dor  had  prompt  notice  been  given  of  the  dis- 
covery of  the  forgeries.  It  was  also  averred 
that  the  United  States  had  been  negligent 
in  not  verifying  the  signatures  of  the  payees 
of  the  checks  in  suits  by  comparing  them 
with  signatures  of  the  payees  in  its  posses- 
sion. 

Upon  the  agreed  facts  the  circuit  court 
entered  Judgment  against  the  bank  for  th» 
full  amount  claimed,  with  interest  The  ap- 
pellate court,  however,  reversed  this  Judg^ 
ment,  and  remanded  the  cause  with  direc- 
tions to  enter  Judgment  for  the  Exchange 
Bank  (80  G.  C.  A.  632,  161  Fed.  402) ;  and 
this  writ  of  error  was  thereupon  prosecuted* 

Assistant  Attorney  General  Fowler  for 
plaintiff  in  error. 

Mr.  Theodore  Francis  Green  for  de- 
fendant in  error.  ^ 

o 

ca 

*  Mr.  Justice  White,  after  making  the  fore-  * 
going  statement,  delivered  the  opinion  of 
the  court: 

A  preliminary  matter  needs  to  be  noticed* 
In  the  opinion  of  the  circuit  court  of  ap- 
peals it  is  said  (italics  ours) : 

''The  precise  form  of  only  one  of  the  s»> 
called  checks  is  shown  by  the  record,  as  f ol* 
lows: 

United  States  Pension  Agency,  No.  29707S* 

Boston,  Mass.,  Mch.  6,  1892. 

Assistant  Treasurer  of  the  United  States^ 

Boston,  Mass. 

Pay  to  the  order  of  Mahala  B.    9492  B8i 

Jaques 

Thirfy-siz  Dollars.    $86 

36  !••  Interior 

W.  H.  Osborne, 
U.  S.  Pension  Agfmt^ 
Paid  Mar.  12,  1892, 

Asst  Treas.,  Boston. 

"Indorsements  t 

Mahala  B.  JaijueSy 

Payee. 
M.  M.  AngeU. 

Pay  Nat.  Bank  of  the  Republic,  Boston^ 
or  order,  for  eollection,  for  account  of  Fint 
National  Bank,  Providence,  R.  I. 

G.  B.  Laphaait 
Gashier. 
Indorsement  Guaranteed. 
Natl  Bank  of  the  Republic,  Boston. 
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This  is,  howerer,  understood  to  bo  »  sam- 
ple of  the  remaining  cheeks.  As  they  were 
drawn  by  the  pension  agent  on  the  Assist- 
ant Treasurer  of  the  United  States,  the  ques- 
tion naturally  arises  whether,  after  all,  they 
were  anything  more  than  official  warrants,— 
v4  a  question  which  we  will  turn  to  later.  It 
*  uMl^be  observed,  hotoever,  that  no  indorte- 
meni  by  the  Exchange  Bank  appears  on  the 
sample  shovm  in  the  record,  and  whatever 
indorsement  there  is  is  simply  'for  ooUeo- 
tion,'" 

The  sample  check  thus  referred  to  is  also 
aet  out  in  the  opinion  delivered  in  the  eir- 
€uit  court.  But  no  such  check  is  in  the  rec- 
ord, nor  is  it  embraced  in  the  list  of  checks 
•collected  by  the  Exchange  Bank,  and  for 
which  recovery  is  sought  by  the  United 
States.  Presumably  the  stated  sample  cheek 
must  have  been  inadvertently  taken  from 
the  record  in  an  action  sgainst  some  other 
bank.  At  all  events,  as  it  is  not  in  argument 
questioned  that  the  Exchange  Bank  was  the 
holder  of  the  checks  sued  for,  when  they 
were  paid  by  the  United  States,  we  shall 
assume  the  correctness  of  the  recital  in  the 
agreed  statement  of  facts,  that  the  checks 
"with  the  foiged  signatures  thereon  were 
cashed  by  the  defendant,  who  immediately 
indorsed  the  said  checks  to  a  national  bank 
In  Boston  for  collection." 

The  circuit  court  of  appeals  reversed  the 
judgment  in  favor  of  the  United  States  upon 
the  ground  that,  by  the  operation  of  an  ez- 
-eeptional  rule,  said  to  prevail,  under  certain 
•conditions,  as  to  commercial  paper,  the 
United  States  could  not  recover  for  the  mis- 
taken payments,  as  there  had  been  unrea- 
aonable  delay  in  giving  notice  to  the  Ex- 
change Bank  after  the  diseoveiy  of  the  for- 
geries. The  correctness  of  this  action  is  as- 
sailed in  the  assignments  of  error,  the  gov- 
ernment contending  that  the  pension  checks 
in  question  were  mere  Treasury  warrants, 
not  commercial  paper  in  the  true  sense  of 
that  term,  and  hence  not  controlled  l^  the 
•so-called  exceptional  commercial  rule;  but 
that,  even  if  the  checks  were  commercial 
paper,  and  governed  by  such  rule,  mere  neg- 
ligent delay  in  giving  notice  of  the  diseov- 
eiy of  the  forgery  would  not  prevent  recov- 
•ery  unless  the  Exchange  Bank  established 
by  proof  that  it  had  thereby  suffered  dam- 
age. It  is  besides  claimed  that  if  the  agents 
of  the  government  were  negligent  in  giving 
notice  ot  the  discovery  of  the  forgeries,  their 
laches  cannot  be  imputed  to  the  United 
H  States.  The  Exchange  Bank  not  only  trav- 
?ersea*these  assignments,  but  insists  that  the 
daim  of  the  United  States  to  recover  was 
rij^tfuUy  rejected,  because  the  duty  was 
on  it  not  only  to  give  prompt  notice  of  the 
discovery  of  the  forgeries,  but  also  to  dis- 
cover the  forgeries  promptly  after  payment^ 


— «  eontentioa  whieh  is  oontrovertad  bjf  fhs 
government. 

In  order  to  simplify  the  issue  for  decision 
we  concede,  for  the  sake  of  the  argument 
only,  that  the  forged  instruments  were  not 
official  warrants,  as  contended  by  the  gov- 
ernment, but,  in  a  generic  sense,  are  to  be 
classed  as  negotiable  commercial  paper,  and 
that,  in  a  case  coming  within  the  exceptional 
rule  referred  to,  the  laches  of  the  authorised 
agents  of  the  government  can  be  imputed  to 
it.  But,  assuming  the  instruments  to  be 
negotiable  paper,  the  question  yet  remains 
whether  the  right  of  the  United  States  to 
recover  from  the  Exchange  Bank  is  oon- 
trolled  or  limited  by  the  exceptional  rule 
referred  to. 

That,  in  certain  classes  of  cases,  an  ex- 
ceptional rule  is  enforced  in  England  as  to 
commercial  paper,  by  which,  under  particu- 
lar circumstances,  such  paper  is  taken  out 
of  the  operation  of  the  general  rule  relating 
to  the  recovery  of  money  paid  by  mistake, 
is  not  subject  to  question.  Price  v.  Neale, 
3  Burr.  1354;  Smith  v.  Chester,  1  T.  R.  664| 
Smith  V.  Mercer,  6  Taunt  76;  Wilkinson  r. 
Johnson,  3  Bam.  ft  C.  428;  Cocks  v.  Master- 
man,  9  Bam.  ft  C.  002.  The  decisions  referred 
to,  however,  show  that  the  exception  was 
limited  to  cases  where  the  person  who  paid 
a  forged  instrument,  and  who  sought  reoov- 
eiy  of  the  amount  paid,  was  charged  with 
knowledge  of  the  genuine  signature  of  the 
person  whose  name  was  forged,  and,  there- 
fore, was  presumed  to  have  been  negligent 
in  making  the  payment.  For  instance,  where 
one  accepted  a  draft  purporting  to  be  drawn 
upon  him  by  a  customer  whose  signature  ho 
was  presumed  to  know,  which  afterwards 
turned  out  to  be  a  forgeiy.  Again,  where 
a  draft  which  purported  to  have  been  ao- 
cepted,  and,  by  the  seeming  act  of  accept- 
ance, was  made  payable  at  a  particular  bank, 
which  paid  the  same  for  account  of  its  eoa- 
tomer,  the  apparent  acceptor,  and  it  af ter- S 
wards  tumeo^out  that  the  acceptance  was  a  ? 
forgeiy,  the  exceptional  rule  was  applied. 

Several  of  the  English  cases  above  cited 
were  reviewed  by  this  court  in  Bank  of 
United  States  v.  Bank  of  Georgia,  10  Wheat 
333,  348,  et  seq.,  6  L.  ed.  334,  330.  In  that 
case  recovery  of  moneys  paid  was  denied  to  n 
bank  which  had  received  as  genuine  notes 
it  had  issued,  but  which  had  boen  fraudu- 
lently altered  as  to  amount  after  being  put 
in  circulation,  the  decision  having  been  rest- 
ed (p.  853)  ''upon  the  broad  ground  that 
there  was  an  acceptance  of  the  notes  as 
genuine,  and  that  it  falls  directly  within 
the  authorities  which  govern  the  eases  of  a^ 
ceptances  of  forged  drafts.** 

The  exceptional  rule  was  thus  noticed  in 
the  opinion  delivered  in  Cooke  t.  United 
States,  91  U.  8.  380,  306,  23  L.  ed.  287,  242» 
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"It  is,  undoubtedly,  alto  true,  as  a  gen- 
eral  rule  of  commercial  law,  that  where  one 
accepts  forged  paper  purporting  to  be  his 
own,  and  pays  it  to  a  holder  for  value,  he 
cannot  recall  the  payment.  The  operative 
fact  in  this  rule  is  the  acceptance,  or,  more 
properly,  perhaps,  the  adoption,  of  the  paper 
as  genuine  by  its  apparent  maker.  Often 
the  bare  receipt  of  the  paper,  accompanied 
by  payment,  is  equivalent  to  an  adoption 
within  the  meaning  of  the  rule;  because,  as 
every  man  is  presumed  to  know  his  own  sig- 
nature, and  ought  to  detect  its  forgery  by 
simple  inspection,  the  examination  which  he 
can  give  when  the  demand  upon  him  is  made 
is  all  that  the  law  considers  necessary  for 
his  protection.  He  must  repudiate  as  soon 
as  he  ought  to  have  discovered  the  forgery; 
otherwise  he  will  be  regarded  as  accepting 
the  paper.  Unnecessary  delay,  under  such 
circumstances,  is  unreasonable;  and  unrea* 
sonable  delay  is  n^ligenoe,  which  throws 
the  burden  of  the  loss  upon  him  who  is 
guilty  of  it,  rather  than  upon  one  who  is 
not  The  rule  is  thus  well  stated  in  Glou- 
cester Bank  v.  Salem  Bank,  17  Mass.  45: 
The  party  receiving  such  notes  must  exam- 
ine them  as  soon  as  he  has  opportunity,  and 
return  them  immediately;  if  he  does  not, 
he  is  negligent;  and  negligence  will  defeat 

H  his  action.' " 

m  *  Although  it  has  been  considered  that,  in 
later  cases,  courts  of  England  have  miti- 
gated the  strictness  of  the  exception  unheld 
in  the  cases  we  have  previously  cited,  and 
have  made  the  right  to  recover  back  em- 
braced in  such  cases  depend  somewhat  upon 
the  prejudice  occasioned  by  the  delay  in 
giving  notice  (Chitty,  Bills,  464),  it  is  cer- 
tain that  the  exception  has  not  been  extend- 
ed so  as  to  cause  it  to  include  a  case  like 
the  one  before  us.  Imperial  Bank  v.  Bank  of 
Hamilton  [1903]  A.  C.  49.  And,  although 
the  courts  of  some  of  the  states  of  the  Union 
have  limited,  restricted,  or  declined  to  fol- 
low the  exceptional  rule, — see  the  subject 
reviewed  in  Greenwald  v.  Ford  (1906)  21 
S.  D.  28,  109  N.  W.  616,  and  First  Nat. 
Bank  v.  Bank  of  Wyndmere  (1906)  15  N. 
D.  299,  10  L.R.A.(^.S.)  49,  108  N.  W.  646, 
— ^we  have  been  cited  to  no  decision  of  a 
court  of  last  resort,  involving  a  case  like  the 
one  before  us,  where  it  was  held  that  such 
a  case  is  controlled  by  the  exceptional  rule. 
True  it  is,  a  decision  of  the  supreme  court 
of  New  York,  rendered  in  1841  (Canal  Bank 
V.  Bank  of  Albany,  1  Hill,  287),  involving 
analogous  facts,  has,  by  some  text  writers, 
been  treated  as  holding  a  doctrine  which 
might  be  considered  as  establishing  that  the 
exceptional  rule,  as  somewhat  qualified  by 
the  decision  in  question,  would  be  applica- 
ble to  a  case  like  the  one  before  us.  In  the 
case  referred  to  it  was  decided  that  where 


the  bank  upon  which  a  draft  was  drawn 
paid  it  in  ignoranee  of  the  fact  that  the 
supposed  signature  of  the  person  to  whom  it 
was  payable  had  been  forged,  it  could  not 
recover  back  the  money  without  exercising- 
reasonable  diligence  to  give  notice  after  th» 
discovery  of  the  forgery.  We  think,  how- 
ever, it  is  apparent  that  the  court  oondd* 
ered  not  that  it  was  applying  the  exoep* 
tional  rule,  but  that  it  was  simply  announ- 
cing its  conception  of  the  general  principle 
as  to  the  right  to  recover  back  money  paid 
by  mutual  mistake.  This  is  evident,  since 
the  court,  after  holding  that  the  case  before 
it  was  not  governed  by  the  exceptional  rule, 
remarked  that  "where  each  party  enjoys  the 
same  chance  of  knowledge,  no  case  demands 
anything  mora  than  reasonable  diligence  in^ 
giving  notice  after  the  discovery  of  the  for-*J 
gery."  No  authority,*  however,  was  cited* 
on  this  proposition,  nor  was  any  intimation 
given  by  the  court  as  to  whether,  even  if 
there  had  been  negligence  in  giving  notice, 
recovery  would  not  be  permitted  if  no  dam- 
age had  been  occasioned  by  the  delay  to  the 
party  to  whom  the  payment  had  been  made. 
A  later  case  in  New  York  enforced  a  prin- 
ciple which  we  deem  applicable  to  the  prea- 
ent  controversy.  The  case  is  White  v.  Con- 
tinental Nat.  Bank,  64  N.  Y.  316,  21  Am, 
Rep.  612.  The  facts  were  these:  A  cus- 
tomer of  the  firm  of  White  ft  Company  drew 
a  draft  on  that  firm  for  $27.  After  the  de- 
livery of  the  draft  to  the  payee  it  was 
raised  to  the  sum  of  $2,750.  The  raised 
draft  came  into  the  possession  of  the  Con- 
tinental National  Bank  of  New  York  city, 
who  took  the  same  from  a  customer,  who 
was  credited  with  and  drew  the  amount. 
The  Continental  Bank  presented  the  draft 
to  White  t  Company,  and  that  firm  accepted 
the  same,  payable  at  the  Leather  Manufac- 
turers' National  Bank.  When  due,  the 
Leather  Manufacturers'  Bank  paid  the  Con- 
tinental Bank,  and  debited  the  account  of 
White  ft  Company.  This  payment  was  made 
in  August.  Monthly  accounts  passed  be> 
tween  White  ft  Company  and  its  correspond- 
ent by  whom  the  draft  had  been  drawn,  but 
the  August  account,  which  was  rendered  in 
the  early  part  of  September,  was  not  exam- 
ined. When  the  next  account  came  along 
and  was  examined,  the  alteration  of  the 
draft  was  discovered,  and  White  ft  Company, 
evidently  being  bound  to  the  Leather  Manu- 
facturers' Bank  by  the  payment  made  by 
that  bank  at  the  request  of  White  ft  Com- 
pany, and  for  their  account,  notified  the  Con- 
tinental Bank,  demanded  repayment,  and,  on 
refusal,  brought  suit  to  recover.  The  trial 
court  enforced  the  exceptional  rule  and  de- 
nied the  right  of  White  ft  Company  to  re- 
cover. The  court  of  appeals,  while  substan- 
tially conceding  that,  if  the  forgery  had  been 
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of  the  mnM  of  tin  drawer  d  tte  draft, 
White  ft  Gompanj,  becanae  of  their 
preBumed  knowledge  of  such  signatiire, 
would  have  been,  by  their  aoceptuioe, 
brought  within  the  exceptional  rule,  decided 
that  the  rule  waa  not  applicable,  becauM  the 
forgeiy  concerned  not  the  signature,  but  the 
Hbody  of  the  draft,  of  which  White  A  Ck>m- 
•  pany  were  not  presumed  to  hayc*  knowledge. 
Thus  eliminating  the  exceptional  rule,  the 
court  held  that,  as  the  Continental  Bank 
had  presented  the  forged  draft  for  payment, 
and  had,  under  the  principles  of  oommer- 
cial  liability,  at  least  impliedly  warranted 
its  genuineness,  the  bank  was  liable  to  repay 
to  White  ft  Company.  Although  resting  its 
conclusion  upon  the  warranty  on  the  part 
of  the  Continental  National  Bank  of  the 
genuineness  of  the  instrument  which  it  pre- 
sented, the  court,  neyertheless,  at  the  doee 
of  the  opinion,  observed  (p.  822) : 

"But,  waiving  the  question  as  to  the  re- 
sponsibility of  the  defendant  for  the  gen- 
uineness of  the  instrument,  and  taking  the 
most  favorable  view  for  the  defendant,  which 
is  to  r^;ard  it  as  the  case  of  a  mutual  mis- 
take, in  respect  to  which  neither  was  in 
fault,  and  in  that  view  and  upon  that  the- 
ory, the  case  is  within  the  principles  de- 
cided in  Bank  of  Commerce  v.  Union  Bank, 
8  N.  Y.  230;  Kingston  Bank  v.  ElUnge,  40 
N.  Y.  391,  100  Am.  Dec  616.'' 

White  V.  Continental  Nat.  Bank  was  cited 
and  the  doctrine  therein  expressed  was  ap- 
proved and  applied  by  this  court  in 
Leather  Mfrs.'  Nat.  Bank  v.  Merchants' 
Nat  Bank,  128  U.  8.  20,  32  L.  ed. 
342,  9  Sup.  Gt  Rep.  3.  The  opinion 
in  that  case,  delivered  by  Mr.  Justice 
Gray,  was  announced  on  October  22,  1888, 
and  was  subsequent  in  date  to  several  deci' 
sions  of  lower  Federal  courts,  cited  in  the 
opinion  of  the  court  below  in  this  case,  and 
which  were  deemed  to  conclusively  demon- 
strate that  the  United  States  was  not  en- 
titled to  recover.  In  the  Leather  Mfrs.' 
Bank  Case  the  question  for  decision  was 
thus  stated  in  the  opinion: 

"The  question,  then,  is  whether,  if  a  bank, 
upon  which  a  check  is  drawn,  payable  to  a 
particular  person  or  order,  pays  the  amount 
of  the  check  to  one  presenting  it  with  a 
forged  indorsement  of  the  payee's  name, 
both  parties  supposing  the  indorsement  to 
be  genuine,  the  right  of  action  of  the  bank 
to  recover  back  the  money  from  the  person 
•o  obtaining  it  accrues  immediately  upon 
the  payment  of  the  money,  or  only  after  a 
demand  for  its  repayment." 
S  The  right  of  action  was  held  to  have  ac- 
SP  orued  upon  the*payment  of  the  money.  After 
distinguishing  the  case  from  one  which  in- 
volved the  relations  of  a  bank  and  its  de- 
positors, the  court  said  (p.  34) : 


"Bat,  as  between  the  bank  and  the  par- 
son obtaining  money  on  a  forged  cheek  or 
order,  the  ease  is  quite  different.  The  fini 
step  in  bringing  about  the  payment  is  the 
act  of  the  holder  of  the  check,  in  assiuning 
and  representing  himself  to  have  a  righ^ 
which  he  has  not,  to  receive  the  money.  One 
who,  by  presenting  foiged  paper  to  a  bank, 
procures  the  payment  of  the  amount  thereof 
to  him,  even  if  he  makes  no  express  war^ 
ranty,  in  law  represents  that  the  paper  is 
genuine;  and,  if  the  payment  is  made  in 
ignorance  of  the  forgery,  is  liable  to  an 
action  by  the  bank  to  recover  back  the 
money,  which,  in  equity  and  good  conscience, 
haa  never  ceased  to  be  its  property.  It  is 
not  a  case  in  which  a  consideration  which 
has  once  existed  fails  by  subsequent  election 
or  other  act  of  either  party,  or  of  a  third 
person;  but  there  is  never,  at  any  stage  of 
the  transaction,  any  consideration  for  the 
payment.  Espy  v.  First  Nat  Bank,  18  Wall. 
604,  21  L.  ed.  947;  Gumey  v.  Womersl^, 
4  El.  ft  Bl.  133;  Cabot  Bank  v.  Morton,  4 
Gray,  160;  Aldrich  v.  Jackson,  6  R.  I.  218; 
White  V.  Continental  Nat  Bank,  64  N.  Y. 
316,  21  Am.  Rep.  612. 

"Whenever  money  is  paid  upon  the  repre- 
sentation of  the  receiver  that  he  has  either 
a  certain  title  in  property  transferred  in 
consideration  of  the  payment,  or  a  certain 
authority  to  receive  the  money  paid,  when, 
in  fact,  he  has  no  such  title  or  authority, 
then,  although  there  be  no  fraud  or  inten- 
tional misrepresentation  on  his  part,  yet 
there  is  no  consideration  for  the  payment; 
and  the  money  remains,  in  equity  and  good 
conscience,  the  property  of  the  payer,  and 
may  be  recovered  back  by  him,  without  any 
previous  demand,  as  money  had  and  re- 
ceived to  his  use.  His  right  of  action  ae- 
crues,  and  the  statute  of  limitations  begins 
to  run,  immediately  upon  the  payment 


"In  the  case  at  bar,  as  in  the  case  last^ 
cited,  the  plaintiff's  right  of  action  did  not^ 
depend  upon  any  express  promise  by*the  de- « 
fendant  after  the  discovery  of  the  mistake 
or  upon  any  demand  by  the  plaintiff  up- 
on the  defendant,  or  by  the  depositor  or  any 
other  person  upon  the  plaintiff;  but  it  was 
to  recover  back  the  money,  as  paid  without 
consideration,  and  had  and  received  by  the 
defendant  to  the  plaintiff^s  use.    That  right 
accrued  at  the  date  of  the  payment,  and 
was  barred  by  the  statute  of  limitations  in 
six  years  from  that  date." 

We  are  of  the  opinion  that  the  case  before 
us  is  directly  within  the  principle  governing 
the  ruling  made  in  the  case  just  cited  as 
well  as  within  the  doctrine  of  White  v.  Con- 
tinental Nat  Bank,  which  in  effect,  aa  we 
have  shown,  was  approved  by  this  court  in 
Leather  Mfrs'  Nat.  Bank  v.  Merchanto'  Nat 
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Bank.  The  United  States  it  not  before  m 
as  the  acceptor  of  a  draft  drawn  upon  it, 
and  charged  with  knowledge  of  the  signature 
of  the  drawer;  nor  was  it  a  bank  which  had 
paid  the  check  of  a  depositor,  and  was 
charged  with  knowledge  of  the  signature  of 
such  depositor.  The  forgery  here  was  in  the 
name  of  the  payee,  and  it  is  therefore  im- 
possible, as  it  was  in  the  case  of  White  ▼. 
Continental  Nat.  Bank  and  in  the  Leather 
Mfrs'  Bank  Case,  to  bring  this  cause  within 
the  exceptional  rule  without  holding  that 
the  United  States  was  charged  with  knowl- 
edge of  the  signatures  of  the  vast  multitude 
of  persons  who  are  entitled  under  the  law  to 
receive  pensions.  The  exceptional  rule  as  to 
certain  classes  of  commercial  paper  proceeds 
upon  an  assumption  of  knowledge  or  duty 
to  know,  naturally  arising  from  the  situa- 
tion of  the  parties,  entirely  consonant  with 
their  capabilities,  and  in  accord  with  the 
common-sense  view  of  their  relation.  To  ap- 
ply the  rule,  however,  to  the  government  and 
iti  duty  in  paying  out  the  millions  of  pen- 
sion  claims  which  are  yearly  discharged  by 
means  of  checks  would  require  it  to  be  as- 
sumed that  that  was  known,  or  ought  to  have 
been  known,  which,  on  the  face  of  the  situa- 
tion, was  impossible  to  be  known;  would 
besides  wholly  disregard  the  relation  between 
the  parties,  and  would  also  require  that  to 
be  assiuned  which  the  obvious  dictates  of 
H  common  sense  make  clear  oould  not  be  truth- 
f  fully  assumed.  But,*conclusive  as  are  these 
eonsiderations,  the  case  does  not  alone  de> 
pend  upon  them,  since  we  think  legislation 
of  Congress  in  reason  precludes  the  concep- 
tion that  it  was  contemplated  that  the  Unit- 
ed States  (or  its  agents)  had  actual  knowl- 
edge of  the  signatures  of  pensioners,  and,  in 
paying  pensions,  was  bound  to  all  the  world 
under  such  an  assumption. 

By  §§  4764  and  4765,  Rev.  Stat  (U.  8. 
Comp.  Stat.  1901,  pp.  3284,  3285),  it  is  re- 
quired before  a  pension  check  shall  be  issued, 
that  vouchers  shall  be  supplied,  and  the  duty 
is  cast  upon  the  Secretary  of  the  Interior 
of  making  rules  and  regulations  to  establish 
the  identity  of  the  pensioner.  As  shown  by 
the  record,  the  regulations  thus  promulgat- 
ed require  vouchers  to  be  signed  in  dupli- 
eate  before  an  ofiScer  authorized  to  adminis- 
ter an  oath,  or  before  a  fourth-class  post- 
master. The  pensioner  is  required  to  ex- 
hibit his  pension  certificate  to  such  officer, 
and  also  to  sign  and  make  oath  to  a  state- 
ment as  to  his  identity,  his  existing  right  to 
the  pension,  and  his  postoffice  address.  The 
officer  is  required  to  certify  as  to  inspection 
of  the  pension  certificate;  that  the  pension- 
er was  fully  identified;  that  he  had  signed 
the  duplicate  receipts;  and  the  address  of 
the  pensioner  is  to  be  stated  in  the  certifi- 
cate.   These  requirements  are  inoompatible 


with  the  aasmmption  that  the  government 
was  chargeable  with  knowledge  of  the  identi- 
ty, continued  existence,  and  right  to  pen- 
sions, or  with  the  signatures,  of  those  en- 
titled to  receive  pension  moneys.  The  re- 
quirement by  the  government  of  proof,  for 
its  own  protection,  affords  no  ground  for 
the  contention  that,  as  to  any  action  taken 
as  the  result  of  the  f umirtiing  of  such  proof, 
the  government  is  estopped  as  to  third  par- 
ties from  showing  that  the  proofs  furnished 
were  false  and  fraudulent,  and  that  the  gov- 
ernment had  been  deceived  thereby.  To  so 
hold  would  be  to  say  that,  from  the  aot  of 
exerting  «  precaution  against  fraud,  there 
arose  a  presumption  by  which  the  fraud 
could  be  successfully  accomplished.  This 
would  be  the  ease  if  it  were  now  held  that, 
because  by  forged  vouchers  the  government 
was  deceived  into  acting,  third  parties  had 
a  right  to  rely  upon  the  integrity  of  tha^ 
proof,  and  to  estop  the  government  as  though  h 
^representations  as  to  the  verity  of  such  proof* 
had  been  made  by  it  to  such  third  parties. 
The  rights,  therefore,  of  the  bank  as  the  ap- 
parent acquirer  of  the  pension  checks  are 
to  be  governed  by  the  nature  and  character 
of  the  instruments,  and  cannot  be  enlarged 
so  as  to  relieve  the  bank  from  the  obligation 
of  warranty  implied  in  the  presentation 
of  checks  and  the  collecting  of  the  amount. 
The  subject  is  aptly  illustrated  in  the 
opinion  by  Coxe,  Judge,  in  United  States 
V.  Onondaga  County  Sav.  Bank,  39  Fed.  269, 
affirmed  by  the  oireuit  court  of  appeals  for 
the  second  circuit  in  12  C.  C.  A.  407,  26  U. 
S.  App.  377,  64  Fed.  703. 

As  the  nature  of  the  forgery  did  not  cause 
the  case  to  be  controlled  by  the  exceptional 
rule,  and  as  the  Exchange  Bank,  when  it  pre- 
sented the  checks  and  obtained  thereon  the 
money  of  the  United  States,  by  operation  of 
law  warranted  the  genuineness  of  the  in- 
striunents  which  it  thus  presented  and  upon 
which  it  asked  and  received  payment,  it 
follows  that  the  ease  in  substance  is  accu- 
rately portrayed  in  observations  made  by  the 
court  of  appeals  of  New  York  in  the  White 
Case,  at  pages  320,  321: 

"The  facts  whieh  disentitled  the  defendant 
to  receive  the  money,  and  in  ignorance  of 
which  it  was  paid,  were  those  presumed  to 
be  within  the  knowledge  of  the  defendant, 
and  not  of  the  plaintiffs.  The  defendant,  in 
receiving  the  money  and  in  disposing  of  it, 
did  not  act  upon  the  faith  of  any  admis- 
sion by  the  plaintiffs,  express  or  implied, 
of  any  fact  which  they  now  oontrov^  in 
presenting  this  action.  There  was,  there- 
fore, no  want  of  good  faith,  no  negligence,  or 
even  want  of  ordinary  oare  on  the  part  of 
the  plaintiffs  in  the  payment  of  the  mon^. 
The  defendant,  in  the  entire  transaction,  act- 
ed upon  other  evidence  of  its  riffht  tc  the 
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mon^  thui  the  statement  or  aetloiis  of  the 
plaintiffsy  and,  in  dealing  with  the  bill  and 
with  the  money,  its  aTaile,  aeted  upon  the 
apparent  title  and  genuineness  of  the  instru- 
ment, and  the  responsibility  of  those  from 
^  and  through  whom  it  received  the  bill.    The 
ei  plaintiffs,  therefore,  owed  no  duty  to  the  de- 
?fendant  in  respect  to  the  forgery,*which  in- 
Talidated  the  bill  and  its  title  to  the  moneys 
represented  by  it." 

Under  these  conditions  the  warranty  of 
genuineness  implied  by  the  presentation  and 
collection  of  the  checks  bearing  the  forged 
indorsement  having  been  broken  at  the  time 
tiie  checks  were  cashed  by  the  United  States, 
and  the  cause  of  action  having  therefore 
then  accrued,  the  right  to  sue  to  recover  back 
from  the  Exchange  Bank  was  not  condi- 
tioned upon  either  demand  or  the  giving  of 
notice  of  the  discovery  of  facts  which,  by 
the  operation  of  the  legal  warranty,  were 
presumably  within  the  knowledge  of  the  de« 
fendant. 

The  conclusion  to  which  we  have  thus 
come  renders  it  unnecessary  to  consider 
whether,  if  the  facts  presented  merely  a  case 
of  mutual  mistake,  where  neither  party  was 
in  fault,  and  reasonable  diligence  was  re- 
quired to  give  notice  of  tne  discovery  of 
the  forgery,  if  there  was  lack  of  such  dili- 
gence, it  would  operate  to  bar  recovery  by 
the  TTnited  States,  although  the  Exchange 
Bank  was  not  prejudiced  by  the  delay. 

The  Judgment  of  the  Circuit  Court  of  Ap- 
peals must  be  reversed  and  the  judgment  of 
the  Circuit  Court  affirmed. 
And  it  is  so  ordered. 


(214  U.  8.  820) 
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NEVADA  N.   STRANAHAN. 

AXJENS    (§   40*)  —  ExCfLUSlON  «- POWKS   OF 

Administrative  Offigxbs. 

1.  Congress,  in  the  exercise  of  its  au- 
thority over  foreign  commerce  and  of  its 
power  to  regulate  immigration,  could  law- 
fully enact  the  provisions  of  the  act  of 
March  3,  1903  (32  Stat  at  L.  1213,  chap. 
1012),  §  9,  which  make  it  unlawful  to  bring 
into  the  United  States  any  alien  afflicted 
with  a  loatiisome  or  dangerous  contagious 
disease,  provide  for  the  exacting  of  a 
penalty  for  bringing  in  an  alien  so  af- 
flicted, authorize  the  refusal  of  clearance 
papers  to  a  vessel  while  any  such  fine  im- 

Ssed  u^on  it  remains  unpaid,  and  confide 
e  enforcement  of  the  ^aw  to  administra- 
tive officers. 

[Ed.   Note.~For  other  ntuum,  see  Aliens,  Dec. 
Dig.  i  40.*] 

Aliens  (§  40*>--Imviobation— Original 
Pboceediro— Peraltt  fob  Bbinoino  in 
duxabbd  aubnb. 

2.  Empowering?    the    Secretary    of    Com- 


meroe  and  Labor  to  ezaet  a  maauj  panaHj 
for  bringing  into  the  United  States  an  aliea 
affiicted  with  a  loathsome  or  dangerous  oon- 
tagious  disease,  in  violation  of  the  act  of 
March  3,  1903,  §9,  when  the  official  medi* 
cal  examination  at  the  port  of  arrival 
shows  that  the  alien  was  suffering  from  the 
disease  at  the  time  of  embarkation,  the  ex- 
istence of  which  miffht  have  been  detected 
by  a  competent  medical  examination  then 
made  as  the  statute  requires,  does  not  ren- 
der such  statute  open  to  the  objection  that 
it  defines  a  criminal  offense,  and  authorizes 
a  purely  administrative  officer  to  determine 
whether  the  defined  crime  has  been  com- 
mitted, and,  if  so^  to  inflict  a  punishment. 

^l^i  J!?^?f—'<*'  ®*^*'  «"«^  "^  Aliens,  Dec. 
Dig.  I  40. •! 

AI.IER8    (8    58*)— IMMIGBATION— StATUTOBT 

Pbnaltt—Enfobcekent. 

3.  The  enforcement  of  the  exaction  of 
$100  which  the  Secretary  of  Commerce  and 
Labor  is  authorized  by  the  act  of  March  3, 
1903,  §  9,  to  impose  for  violations  of  its 
provisions  against  bringing  into  the  United 
States  aliens  afflicted  with  loathsome  or 
danfirerous  contagious  diseases  is  not  neces- 
sariTjr  governed  by  the  rules  controlling  in 
criminal  prosecutions  merely  because  such 
exaction  u  a  penalty. 

[Bd.  Note.— For  other  cases,  see  Aliens,  Dec. 
Dig.  8  68.*] 

Constitutional  Law  (8  80*)— Delboat- 
iNQ  Judicial  Poweb  to  ADiuifisTBA> 
TivE  Officers. 

4.  Congress  could  constitutionally  em> 
power  the  Secretary  of  Commerce  and  Labor 
to  enforce,  without  invoking  the  judicial 
power,  the  penalty  imposed  by  the  act  of 
March  3,  1903,  §  9,  for  bringing  into  the 
United  States  an  alien  afflicted  with  a  loath- 
some or  dangerous  eonta^^ious  disease,  when 
the  official  medical  examination  at  the  port 
of  arrival  discloses  that  such  alien  was  suf- 
fering from  the  disease  at  the  time  of  em- 
barkation, the  existence  of  which  might 
have  been  detected  by  a  competent  medical 
examination  then  made  as  the  statute  re* 
quires. 

[Ed.  Note.-«For  other  cases,  see  Gonstltattonsl 
Law.  Cent  Dig.  88  143-147 :    Dec.  Dig.  8  80.*] 

CoNsrrruTiowAL  Law  (8  803*)— Due  Pbo- 
CES8  of  Law— Notice  ob  Heabino. 

5.  Making  the  official  medical  examination 
at  the  port  of  arrival  conclusive  for  the 
purpose  of  imposing  the  penalty,  enforce- 
able by  refusing  clearance  papers  until  paid, 
which  is  authorized  by  the  act  of  March  3. 
1903,  §  9,  for  violating  its  provisions  by 
bringing  into  the  United  States  an  alien 
afflicted  with  a  loathsome  or  contagious 
disease  from  which  he  was  suffering  at  the 
time  of  embarkation,  the  existence  of  which 
might  have  been  detected  by  means  of  a 
competent  medical  examination  then  made, 
does  not  render  such  statute  repugnant  to 
U.  S.  Const.,  5th  Amend.,  as  taking  prop» 
erty  without  due  process  of  law. 

[Bd.  Note.~For  other  cases,  see  Conatitntleaai 
Law.  Dee.  Dig.  8  ttS.*] 


[No.  609.] 
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Argaed    January    11,    12,    1909.      Decided 
June  1,  1909. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District 
of  New  York  to  review  a  judgment  in  favor 
of  defendant  in  an  action  to  recover  back  a 
penalty  paid  to  the  collector  of  customs  of 
the  port  of  New  York  for  bringing  into  the 
United  States  an  alien  afflicted  with  a 
loathsome  or  dangerous  contagious  disease. 
Affirmed. 

See  same  case  below,  155  Fed.  428. 

The  facts  are  stated  in  the  opinion. 

Messrs.  liucins  H.  Beers  and  William 
G.  Choate  for  plaintiff  in  error. 

Assistant  to  the  Attorney  General  Kills 
and  Messrs.  Henry  L.  Stimson,  Winfred  T. 
Denison,  and  E.  P.  Grosvenor  for  defend- 
ant in  error. 
a 

?  *Mr.  Justice  White  delivered  the  opinion 
of  the  court: 

The  steamship  company  sought  the  !•- 
eovery  of  money  paid  to  the  collector  of  cus- 
toms of  the  port  of  New  Yoric  which  was  ex- 
acted by  that  official  under  an  order  of  the 
Secretary  of  Commerce  and  Labor.  The 
findings  of  the  court,  the  case  by  stipula- 
tion having  been  tried  without  a  jury,  leave 
no  doubt  that  the  money  was  paid  to  the 
collector  under  protest,  and  involuntarily. 
We  say  this  because  the  findings  establish 
that  the  company  was  coerced  by  the  cer- 
tainty that,  if  it  did  not  pay,  the  collector 
would  refuse  a  clearance  to  its  steamships 
plying  between  New  York  city  and  foreign 
ports  at  periodical  and  definite  sailings, 
whose  failure  to  depart  on  time  would  have 
caused  not  only  grave  public  inconvenience 
from  the  nonfulfilment  of  mail  contracts,  but 
besides  would  have  entailed  upon  the  com- 
pany the  most  serious  pecuniary  loss  con- 
sequent on  its  failure  to  carry  out  many 
other  contracts. 

Both  the  Secretary  and  the  collector  were 
expressly  authorized  by  law,  the  one  to  im- 
pose and  the  other  to  collect  the  exactions 
which  were  made.  The  only  question,  there- 
fore, is  whether  the  power  conferred  upon 
the  named  officials  was  consistent  with  the 
Constitution.  The  provision  under  which 
nthe  officials  acted  is  §  9  of  March  3,  1903, 
•  entitled,  "An  Act«to  Regulate  the  Immigra- 
tion of  Aliens  into  the  United  States."  32 
Stat,  at  L.  chap.  1012,  p.  1213.  Light  to 
guide  in  an  analysis  of  the  contentions  con- 
cerning the  asserted  repugnancy  of  the  sec- 
tion to  the  Constitution  will  be  afforded  by 
giving  at  once  the  merest  outline  of  some 
of  the  comprehensive  provisions  of  the  act 
of  which  it  forms  a  part. 

The  act  excludes  from  admission  into  the 
United  States,  amon^  othAT  dassea,  those 


afflicted  "witk  a  loathaome  or  with  a  danger- 
ous contagious  disease.*'  Sec  2.  It  prohib- 
its the  importation  of  persons  for  immoral 
purposes  or  of  persons  to  perform  labor  or 
service  of  any  kind,  skilled  or  unskilled,  by 
previous  solicitation  or  agreement.  Seca. 
3  and  4.  It  imposes  the  duty  on  the  master 
of  any  vessel  having  on  board  alien  immi- 
grants to  deliver  to  the  immigrant  officer 
at  the  port  of  arrival  lists  made  at  the  port 
of  embarkation.  See.  12.  These  lists  are  re- 
quired to  be  verified  by  the  oath  of  the  mas- 
ter of  the  vessel,  taken  before  the  immigrant 
officer  at  the  port  of  arrival,  to  the  effect 
that  the  surgeon  of  the  vessel,  who  sails 
therewith,  has  physically  and  orally  exam- 
ined each  alien,  and  that,  from  such  examin- 
ation by  the  surgeon,  and  from  his  own  in- 
vestigation, the  officer  of  the  ship  believes 
that  no  one  of  the  listed  persons  is  disquali- 
fied by  law  frem  entering.  This  list  is  also 
required  to  be  verified  by  the  affidavit  of  the 
surgeon,  and,  in  case  no  surgeon  sails  with 
the  ship,  it  is  required  that  the  owner  of  the 
vessel  employ  at  the  port  of  embarkation  a 
competent  surgeon  to  make  the  examination. 
Sees.  13  and  14.  Upon  the  arrival  of  a  ves- 
sel in  the  United  States,  for  the  purpose  of 
verifying  the  lists,  immigration  officers  are 
authorized  to  board  the  vessel,  inspect  the 
immigrants,  and  to  disembark  them  for  fur- 
ther inspection  and  medical  examination,  the 
disembarkation  for  such  purposes  not  to  be 
considered  as  a  landing  within  the  United 
States.  The  medical  examination,  the  stat- 
ute provides,  shall  be  made  by  medical  offi- 
cers of  the  United  States  Marine  Hospital 
Service  assigned  to  such  duty,  and  upon 
them  is  imposed  the  obligation  of  certifying,^ 
"for  the  information  of  the  immigration  offl-g 
cers  and  the  boards  of*ipecial  inquiry  herein- • 
after  provided  for,  any  and  all  physical  and 
mental  defects  or  diseases  observed  by  said 
medical  officers  in  any  such  alien.''  In  case 
of  controversy  concerning  the  right  of  an 
alien  to  land,  full  provision  is  made  for  the 
taking  of  testimony,  and  ultimately,  where  a 
right  to  land  is  challenged,  for  a  determina- 
tion of  the  question  by  boards  of  inquiry 
which  the  statute  creates.  Sees.  16,  17,  24. 
The  cost  of  maintenance  pending  investiga- 
tion or  treatment  of  an  alien  found  to  be 
within  the  prohibited  class  or  classes  is  east 
upon  the  vessel  and  its  owners,  and  the  duty 
of  returning  at  its  cost  such  immigrant  to 
the  port  from  which  he  came  is  also  east  up- 
on the  ship  or  its  owner.  Sec  19.  The  per- 
formance of  the  duties  which  the  act  imposes 
are  sanctioned  in  some  cases  by  the  creation 
of  a  criminal  responsibility,  and  in  othen 
by  the  imposition  of  penalties  recoverable 
in  civil  actions.  Thus,  among  others,  it  is 
made  a  misdemeanor,  punishable  by  fine  and 
impriiumment.  fbx  any  aaraon  ia  brlniE  ini^ 
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or  land,  or  attempt  to  do  m,  any  alien  not 
duly  admitted  by  an  immigrant  inspeetor  or 
not  lawfully  entitled  to  enter.  See.  6.  It  is 
made  a  misdemeanor,  pnniBhable  upon  oon- 
yiction  by  fine  and  imprisonment,  to  land 
any  alien  without  complying  with  the  re- 
quirements for  examination  by  medical  offi- 
cers as  contemplated  in  the  statute.  Sees.  17 
and  18.  And  it  is  also  made  a  misdemeanor, 
punishable  by  fine  or  imprisonment,  to  know- 
ingly aid  or  assist  or  conspire  to  procure  or 
permit  the  entiy  of  an  alien  into  the  United 
States  contrary  to  the  regulations  which  the 
statute  proTides.  Sec.  38.  Further,  it  is  made 
a  misdemeanor  to  refuse  to  discharge  the 
duty  of  returning  an  immigrant,  and  power 
is  given  to  refuse  clearance  to  the  vessel. 
Sec.  19.  And  a  penalty,  recoverable  by  civil 
action,  is  authorized  for  violations  of  §  4,  re- 
lating to  the  importation  of  aliens  under 
previous  contract.  Section  9,  which,  as  we 
have  said,  is  here  involved,  is  as  follows: 

"That  it  shall  be  unlawful  for  any  person, 
including  any  transportation  company  other 
than  railway  lines  entering  the  United 
States  from  foreign  contiguous  territory, 
{Jor  the  owner,  master,  agent,  or  consignee 
Jp  of  any  vessel,  to  bring  to  the*United  States 
any  alien  afflicted  with  a  loathsome  or  with 
a  dangerous  contagious  disease;  and,  if  it 
shall  appear  to  the  satisfaction  of  the  Secre- 
tary of  the  Treasury  [Secretary  of  Com- 
merce and  Labor]  that  any  alien  so  brought 
to  the  United  States  was  afflicted  with  such 
a  disease  at  the  time  of  foreign  embarkation, 
and  that  the  existence  of  such  disease  might 
have  been  detected  by  means  of  a  competent 
medical  examination  at  such  time,  such  per- 
son or  transportation  company,  or  the  master, 
agent,  owner,  or  consignee  of  any  such  ves- 
sel, shall  pay  to  the  collector  of  customs  of 
the  customs  district  in  which  the  port  of  ar- 
rival is  located  the  sum  of  one  hundred  dol- 
lars for  each  and  every  violation  of  the  pro- 
visions of  this  section;  and  no  vessel  shall 
be  granted  clearance  papers  while  any  such 
fine  imposed  upon  it  remains  unpaid,  nor 
shall  such  fine  be  remitted.** 

The  express  prohibition  against  bringing 
into  the  United  States  alien  immigrants  af- 
flicted with  "loathsome  or  dangerous  conta- 
gious diseases,"  which  the  section  contains, 
ia  so  apparent,  and  the  power  to  enact  the 
prohibition  so  obvious,  that  we  dismiss  these 
subjects  from  further  consideration.  The  ex- 
aetiim  which  the  section  authorizes  the  Sec- 
retary of  Commerce  and  Labor  to  impose, 
when  considered  in  the  light  afforded  by  the 
context  of  the  statute,  is  clearly  but  a  power 
given  as  a  sanction  to  the  duty  which  the 
statute  places  on  the  owners  of  all  vessels, 
to  subject  all  alien  emigrants,  prior  to 
bringing  them  to  the  United  States,  to  medi- 
cal examination  at  Hm  point  of  embarica* 
29  8.  a--43. 


tion,  so  as  to  asehide  thoaa  aflHeled  witk  Hm 
prohibited  diseaaea.  In  other  words,  the 
power  to  impose  the  exaction  whidi  the 
statute  confers  on  the  Secretary  is  lodged 
in  that  officer  only  when  it  results  from  the 
official  medical  examination  at  the  point  of 
arrival  not  only  that  an  alien  is  afflicted 
with  one  of  the  prohibited  diseases,  but  that 
the  stage  of  the  malady,  as  disclosed  by  the 
examination,  establishes  that  the  alien  was 
suffering  with  the  disease  at  the  time  of  em- 
barkation, and  that  such  fact  would  have 
been  then  discovered  had  the  medical  ex-^ 
amination  been  then  made  by  the  vessel  oreo 
its* owners,  as  the  statute  requires.  We? 
think  it  is  also  certain  that  the  power  thus 
lodged  in  the  Secretary  of  Commerce  and  La- 
bor was  intended  to  be  exclusive,  and  that 
its  exertion  was  authorized  as  the  result  of 
the  probative  force  attributed  to  the  official 
medical  examination  for  which  the  statute 
provides,  and  that  the  power  to  refuse  clear- 
ance to  vessels  was  lodged  for  the  express 
purpose  of  causing  both  the  imposition  of 
the  exaction  and  its  collection  to  be  acts 
of  administrative  competency,  not  requiring 
a  resort  to  judicial  power  for  their  enforce- 
ment. While  we  have  said  that  the  oondu- 
sions  just  stated  are  clearly  sustained  by  the 
text,  yet,  if  ambiguity  be  conceded,  it  is  dis- 
pelled and  the  same  result  is  reached  by  a 
consideration  of  the  report  of  the  Senate 
committee  on  immigration,  where  the  pro- 
visions originated,  and  which  we  have  a 
right  to  consider  as  a  guide  to  its  tme  inter- 
pretation. The  Delaware,  161  U.  S.  469,  40 
L.  ed.  771, 16  Sup.  Ct  Rep.  616;  Buttfldd  t. 
Stranahan,  192  U.  S.  470,  496,  48  L.  ed.  626, 
635,  24  Sup.  Ct.  Rep.  340.  In  that  report  it 
was  said: 

"Notwithstanding  the  explicit  prohibition 
of  the  present  law,  it  has  been  found  impos- 
sible to  prevent  the  steamship  companies 
from  bringing  diseased  aliens  to  our  ports. 
Once  on  this  side,  every  argument  and  in- 
fluence that  can  be  used  is  resorted  to,  either 
to  effect  the  landing  of  such  aliens  or  their 
treatment  in  the  hospital  as  a  preliminary 
to  such  landing.  Expert  medical  testimony 
is  secured  to  attack  the  diagnosis  of  the  ex- 
amining surgeon  and  even  to  question  the 
contagious  nature  of  the  disease.  Pitiable 
stories  are  told  of  the  separation  of  parents 
from  young  children  to  induce  officers  to  re- 
lax in  the  discharge  of  their  plain  duty. 
Great  charitable  organizations  intervene, 
and  even  political  influence  is  invoked 
for  the  same  purpose,  the  steamship  com- 
panies themselves,  either  covertly  or  open- 
ly, displaying  a  spirit  of  resistance  to 
the  Uw.  If  aU  of  these  obstacles  to 
the  execution  of  the  law  fail  of  their  pur- 
pose, and  the  alien  afflicted  with  tobermi- 
loais,  favtts,  or  tradioma  is  sent  bade,  stO^ 
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by  the  wilfol  or  indifferent  defiance  of  this 
lanitary  law,  the  design  sought  by  its  pas- 
n  sage  is  defeated,  for  hundreds  may  possibly 
?have  been — ^indeed,  *  almost  certainly  have 
been — exposed  to  the  disease  in  the  steerage 
on  the  way  over,  may  have  been  affected  by 
it,  and  landed  before  it  has  reached  a  stage 
of  develojxnent  sufficiently  advanced  to  be 
detected  by  the  medical  inspector. 

"Section  10  of  the  measure  imder  consid- 
eration [which,  in  the  final  enactment,  be- 
came §  9  of  the  law]  therefore  imposes  a 
penalty  of  $100,  to  be  imposed  by  the  Secre- 
tary of  the  Treasury  (now  Secretary  of  Com- 
merce and  Labor)  for  each  case  brought  to 
an  American  port,  provided,  in  his  judgment, 
the  disease  might  have  been  detected  by 
means  of  medical  examination  at  the  port  of 
embarkation.  This  sufficiently  guards  the 
transportation  lines  from  an  unjust  and 
hasly  imposition  of  the  penalty,  insures  a 
careful  observance  of  the  law,  and  leaves  in 
their  own  hands  the  power  to  escape  even  a 
risk  of  the  fine  being  imposed,  since  they  can 
refuse  to  take  on  board  even  the  most  doubts 
ful  case  until  certified  by  competent  medical 
authority  to  be  entirely  cured."  57th  Con. 
1st  sees.  8.  Kept  No.  2119,  p.  viii.;  57th 
Cong.  2d  sees.  S.  Doc.  No.  62. 

Resting,  as  the  statute  does,  upon  the  au- 
thority of  Congress  over  foreign  commerce 
and  its  right  to  control  the  coming  in  of 
aliens  into  the  United  States,  and  to  regu- 
late that  subject  in  the  fullest  degree,  re- 
serving for  future  consideration  the  particu- 
lar contentions  advanced  at  bar  by  the  plain- 
tiff in  error,  it  may  not  be  doubted  that  it 
is  not  open  to  discussion  that  the  statute, 
as  thus  construed,  was  within  the  power  of 
Congress  to  enact.  In  Buttfield  v.  Strana- 
han,  192  U.  S.  470,  48  L.  ed.  525,  24  Sup. 
Ct.  Rep.  349,  considering  the  subject,  it 
was  said  (pp.  402,  493) : 

"Whatever  difference  of  opinion,  if  any, 
may  have  existed  or  does  exist  concerning 
the  limitations  of  the  power  resulting  from 
other  provisions  of  the  Constitution,  so  far 
as  interstate  commerce  is  concerned,  it  is  not 
to  be  doubted  that  from  the  beginning  Con- 
gress has  exercised  a  plenary  power  in  re- 
spect to  the  exclusion  of  merchandise 
brought  from  foreign  countries;  not  alone 
directly,  by  the  enactment  of  embargo  stat- 
us utes,  but  indirectly,  as  a  necessary  result  of 
g  provisions  contained  in  tariff  legislation.  It 
•  has  also,  in  other  than  tariff'Iegislation,  ex- 
erted a  police  power  over  foreign  commerce 
1^  provisions  which,  in  and  of  themselves, 
amounted  to  the  assertion  of  the  right  to  ex- 
elude  merchandise  at  discretion. 


''As  a  result  of  the  complete  power  of 
OongresB  over  foreign  commerce,  It  neces- 
•uilj  follows  that  no  individual  has  »  vest- 


ed right  to  trade  with  foreign  nations,  which 
is  so  broad  in  character  as  to  limit  and  re- 
strict the  power  of  Congress  to  determine 
what  articles  of  merchandise  may  be  im- 
ported into  this  country,  and  the  terms  up- 
on which  a  right  to  import  may  be  exercised. 
This  being  true,  it  results  that  a  statute 
which  restrains  the  introduction  of  partiea- 
lar  goods  into  the  United  States  from  con- 
siderations of  public  policy  does  not  violate 
the  due  process  clause  of  the  Constitution." 

In  United  States  ex  rel.  Turner  v.  Will- 
iams, 194  U.  S.  279,  48  L.  ed.  979,  24  Sup. 
Ct.  Rep.  719,  in  the  course  of  an  opinion 
considering  the  act  here  involved,  and  hold- 
ing it  valid  in  80  far  as  it  provided  for  the 
exclusion  of  anarchists,  it  was  said  (pp.  289, 
290)  : 

'^Repeated  decisions  of  this  court  have  de- 
termined that  Congress  has  the  power  to  ex- 
clude aliens  from  the  United  States;  to  pre- 
scribe the  terms  and  conditions  on  which 
they  may  come  in;  to  establish  regulations 
for  sending  out  of  the  country  such  aliens 
as  have  entered  in  violation  of  law,  and  to 
commit  the  enforcement  of  such  conditions 
and  regulations  to  executive  officers;  that 
the  deportation  of  an  alien  who  is  found  to 
be  here  in  violation  of  law  is  not  a  depriva- 
tion of  liberty  without  due  process  of  law» 
and  that  the  provisions  of  the  Constitution 
securing  the  right  of  trial  by  jury  have  no 
application." 

The  whole  subject  was  again  reviewed  in 
United  States  v.  Ju  Toy,  198  U.  S.  253,  40 
L.  ed.  1040,  25  Sup.  Ct.  Rep.  644,  where, 
in  upholding  the  validity  of  the  Chinese  ex- 
clusion act,  it  was  observed  that  the  power 
of  Congress  to  deal  with  the  admission  of 
aliens,  and  to  confide  the  enforcement  of 
such  laws  to  administrative  officers,  was,  in 
view  of  the  previous  cases,  no  longer  open  to 
discussion.  ^ 

We  come  to  consider  the  specific  grounds  g 
which  are  relied*  upon  to  remove  the  eaee« 
from  the  control  of  these  general  principles. 

1.  It  is  insisted  that,  however  complete 
may  be  the  power  of  Congress  to  legislate 
concerning  the  exclusion  of  aliens,  and  to 
intrust  the  enforcement  of  legislation  of  that 
character  to  administrative  officers,  never- 
theless the  particular  legislation  here  in 
question  is  repugnant  to  the  Constitution  be- 
cause it  defines  a  criminal  offense,  and  au- 
thorizes a  purely  administrative  official  to 
determine  whether  the  defined  crime  has 
been  committed,  and,  if  so,  to  inflict  punish- 
ment. Conclusive  support  for  the  legal  prop- 
osition upon  which  this  contention  must 
rest,  it  is  insisted,  results  from  the  ruling  in 
Wong  Wing  V.  United  States,  163  U.  S.  228, 
41  L.  ed.  140,  16  Sup.  Ct  Rep.  977,  where  it 
was  said  (p.  237): 

"We  regard  it  as  settled  by  our  previomi 
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dfloltioiit  that  the  United  States  ean,  as  a 
matter  of  publie  policy,  by  eoogresskmal 
enactment,  forbid  aliens  or  classes  of  aliens 
from  coming  within  their  borders,  and  ex- 
pel aliens  or  classes  of  aliens  from  their  ter- 
ritory, and  can,  in  order  to  make  effectual 
such  decree  of  exclusion  or  expulsion,  de- 
volve the  power  and  duty  of  identifying  and 
arresting  the  persons  included  in  such  de- 
cree, and  causing  their  deportation,  upon 
executive  or  subordinate  ofi&cials. 

'*But  when  Congress  sees  fit  to  further 
promote  such  a  policy  by  subjecting  the  per- 
sons of  such  aliens  to  infamous  punishment 
at  hard  labor,  or  by  confiscating  their  prop- 
erty, we  think  such  legislation,  to  be  valid, 
must  provide  for  a  judicial  trial  to  establish 
the  guilt  of  the  accused.  Ko  limits  can  be 
put  by  the  courts  upon  the  power  of  Con- 
gress to  protect,  by  summary  methods,  the 
country  from  the  advent  of  aliens  whose  race 
or  habits  render  them  undesirable  as  cili- 
sens,  or  to  expel  such  if  they  have  already 
found  their  way  into  our  land  and  unlawfnl- 
fy  remain  therein.  But  to  declare  unlaw- 
fol  residence  within  the  country  to  be  an 
infamous  crime,  punishable  by  deprivation 
of  liberty  and  property,  would  be  to  pass  out 
of  the  sphere  of  Constitutional  legislation 
^  unless  provision  were  made  that  the  fact  of 
g  guilt  should  first  be  established  by  a  judicial 
«  trial.  *It  is  not  consistent  with  the  theory 
of  our  government  that  the  legislature 
should,  after  having  defined  an  offense  as 
an  infamous  crime,  find  the  fact  of  g^ilt  and 
adjudge  the  punishment  by  one  of  its  own 
agents." 

But,  in  so  far  as  the  case  of  Wong  Wing 
held  that  the  trial  and  punishment  for  an 
infamous  offense  was  not  an  administrative, 
but  a  judicial,  function,  it  is  wholly  inap- 
posite to  this  case,  since,  on  the  face  of  th^ 
section  which  authorizes  the  Secretary  of 
Commerce  and  Labor  to  impose  the  exaction 
which  is  complained  of,  it  is  apparent  that 
it  does  not  purport  to  define  and  punish  an 
infamous  crime,  or  indeed  any  criminal  of- 
fense whatever.  Clear  as  is  this  conclusion 
from  the  text  of  §  9,  when  considered  alone, 
it  becomes,  if  possible,  clearer  when  the  sec- 
tion is  enlightened  by  an  analysis  of  the  con- 
text of  the  act  and  by  a  consideration  of  the 
report  of  the  Senate  committee  to  which  we 
have  previously  made  reference.  We  say 
by  an  analysis  of  the  context  of  the  act, 
because,  as  we  have  previously  stated, 
its  various  sections  accurately  distinguish 
between  those  eases  where  it  was  intend- 
ed that  particular  violations  of  the  act 
should  be  considered  as  criminal  and  be 
punished  accordingly,  and  those  where  it  was 
contemplated  that  violations  should  not  con- 
stitute crime,  but  merely  entail  the  inflic- 
tion of  a  penalty,  enforceable  in  some  cases 


Ij  porely  administrative  acffoB  aiid  in  oth* 
era  by  civil  suit.  We  say  also  by  a  consid- 
eration of  the  report  of  the  Senate  commit- 
tee, since  that  report  leaves  no  doubt  that 
the  sole  purpose  of  §  9  was  to  impose  a  pen- 
alty,  based  upon  the  medical  examination  for 
which  the  statute  provided,  thus  tending,  l^ 
the  avoidance  of  controversy  and  delay,  to 
secure  the  efficient  performance  by  the 
steamship  company  of  the  duty  to  examine 
in  the  foreign  country,  before  embarkation, 
and  thereby  aid  in  carrying  out  the  policy  of 
Congress  to  exclude  from  the  United  States 
aliens  afSicted  with  loathsome  or  dangerous 
contagious  diseases  as  defined  in  the  act. 
The  contention  that  because  the  exaction 
which  the  statute  authorizes  the  Secretary  ^^ 
of  Commerce  and  Labor  to  impose  is  a  pen-  g 
alty/therefore  its  enforcement  is  necessarily  • 
governed  by  the  rules  controlling  in  the 
prosecution  of  criminal  offenses,  is  dearly 
without  merit,  and  is  not  open  to  discussion. 
Hepner  v.  United  States,  213  U.  S.  108,  53 
L.  ed.  — ,  29  Sup.  Ct.  Rep.  474. 

2.  But  it  is  argued  that  even  though  it 
be  conceded  that  Congress  may,  in  some 
casesy  impose  penalties  for  the  violation  of 
a  statutory  duty,  and  provide  for  their  m* 
forcement  by  civil  suit  instead  of  by  crim- 
inal prosecution,  as  held  in  Hepner  v.  Unit- 
ed States,  nevertheless  that  doctrine  does  not 
warrant  the  conclusion  that  a  penalty  may  be 
authorized,  and  its  collection  committed  to 
an  administrative  officer  without  the  neces- 
sity of  resorting  to  the  Judicial  power.  In 
all  cases  of  penalty  or  punishment*  it  is 
contended,  enforcement  must  depend  upon 
the  exertion  of  judicial  power,  either  by  civil 
or  criminal  process,  since  the  distinction  be- 
tween judicial  and  administrative  fimctioos 
cannot  be  preserved  consistently  with  ths 
recognition  of  an  administrative  power  to 
enforce  a  penalty  without  resort  to  judicial 
authority.  But  the  proposition  magnifies 
the  judicial  to  the  detriment  of  all  other  de- 
partments of  the  government,  disregards 
many  previous  adjudications  of  this  court, 
and  ignores  practices  often  manifested  and 
hitherto  deemed  to  be  free  from  any  possible 
constitutional  question. 

Referring  in  Bartlett  v.  Kane,  16  How. 
263,  14  L.  ed.  931,  to  the  authority  of  Con- 
gress to  confide  to  administrative  officers  the 
enforcement  of  tariff  legislation,  it  was  said 
(p.  272): 

"The  interference  of  the  courts  with  the 
performance  of  the  ordinary  duties  of  ths 
executive  departments  of  the  government 
would  be  productive  of  nothing  but  mis- 
chief; and  we  are  satisfied  that  such  a  pow- 
er was  never  intended  to  be  given  to  them. 
Decatur  v.  Paulding,  14  Pet.  499,  10  L.  ed. 
661." 

And  in  the  same  case,  in  considering  tiM 
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mUnie  and  character  of  a  penalty  of  10  per 
cent  which  the  tariff  act  of  1842  (6  Stat  at 
L.  563,  chap.  270)  authorized  adminiitrative 
efileen  to  impoae  in  cases  of  underyaluation, 
it  was  said  (p.  274) : 

"An  examination  of  the  revenue  laws  up- 
M  on  the  subject  of  levying  additional  duties, 
?  in  consequence  of  the  fact  of  an*undervalua- 
tion  by  the  importer,  shows  that  they  were 
exacted  as  discouragements  of  fraud,  and  to 
pre^nt  efforts  by  importers  to  escape  the 
legal  rates  of  duty.  In  several  of  the  acts 
this  additional  duty  has  been  distributed 
among  officers  of  the  customs  upon  the  same 
conditions  as  penalties  and  forfeitures.  As 
between  the  United  States  and  the  importer, 
.  .  .  it  must  still  be  r^arded  in  the  light 
of  a  penal  duty/' 

See  also  Den  ex  dem.  Murray  v.  Hoboken 
Land  A  Improv.  Go.  18  How.  272,  15  L.  ed. 
S72. 

In  Passavant  v.  United  States,  148  U.  S 
214,  87  L.  ed.  426,  13  Sup.  Ct.  Rep.  572,  the 
authority  of  Congress  to  delegate  to  adminis- 
trative officers  final  and  eonclusive  authority 
as  to  the  valuation  of  imported  merchandise, 
accompanied  with  the  power  to  impose  a 
penalty  for  undervaluation,  was  reiterated, 
and  the  doctrine  of  Bartlett  v.  Kane  was 
applied.  And  the  same  principle  was  up- 
held in  Origet  v.  Hedden,  156  U.  S.  228,  39 
L.  ed.  130,  16  Sup.  Gt.  Rep.  02. 

In  accord  with  this  settled  judicial  oon- 
■tmction  the  legislation  of  Congress  from 
the  beginning,  not  only  as  to  tariff,  but  as 
to  internal  revenue,  taxation,  and  other  sub- 
jects, has  proceeded  on  the  conception  that 
it  was  within  the  competency  of  Congress, 
when  legislating  as  to  matters  exclusively 
within  its  control,  to  impose  appropriate  ob- 
ligations, and  sanction  their  enforcement  by 
reasonable  money  penalties,  giving  to  execu- 
tive officers  the  power  to  enforce  such  penal- 
ties without  the  necessity  of  invoicing  the 
judicial  power. 

It  is  insisted  that  the  decisions  just  stated 
and  the  legislative  practices  referred  to  are 
inapposite  here,  because  they  all  relate  to 
subjects  peculiarly  within  the  authority  of 
the  legislative  department  of  the  govern- 
ment, and  which,  from  the  necessity  of 
things,  required  the  concession  that  admin- 
fcrtrative  officers  should  have  the  authority 
to  enforce  designated  penalties  without  re- 
sort to  the  courts.  But  over  no  conceivable 
subject  is  the  legislative  power  of  Congress 
more  complete  than  it  is  over  that  with 
which  the  act  we  are  now  considering  deals. 
If  the  proposition  implies  that  the  right  of 
§  Congress  to  enact  legislation  is  to  be  deter- 
?  mined,  not  by  the  grant  of  power  made*by 
Hm  Constitution,  but  by  considering  the  par- 
ticular emergency  whidi  has  caused  Congress 
to  arert  a  speeifled  power,  then  the  proposi- 


tioB  it  obfvkraily  without  f onndatioiL  TUs 
is  apparent,  sinee  the  eontention  tbea  woaM 
proceed  upon  the  assumption  that  it  it 
within  the  competent  of  judicial  authority 
to  control  legislative  action  aa  to  subjeets 
over  which  there  is  complete  legislative 
authority,  on  the  theory  that  there  was 
no  necessity  calling  for  the  exertion  of 
legislative  power.  As  the  authority  of 
Congress  over  the  right  to  bring  aliens 
into  the  United  States  embraces  every  con- 
ceivable aspect  of  that  subject,  it  must  fol- 
low that,  if  Congress  has  deemed  it  neces- 
sary to  impose  particular  restrictions  on  the 
coming  in  of  aliens,  and  to  sanction  such 
prohibitions  by  penalties  enforceable  by  ad- 
ministrative authority,  it  follows  that  the 
constitutional  right  of  Congress  to  enaet 
such  legislation  is  the  sole  measure  by  which 
iti  validity  is  to  be  determined  by  the  oourta. 
The  suggestion  that,  if  this  view  be  applied, 
grave  abuses  may  arise  from  the  mistaken  or 
wrongful  exertion  by  the  legislative  depart^ 
ment  of  its  authoriiy,  but  intimates  that,  if 
the  legislative  power  be  permitted  its  full 
sway  within  its  constitutional  sphere,  harm 
and  wrong  will  follow,  and  therefore  it  be- 
hooves the  judiciary  to  apply  a  corrective 
by  exceeding  its  own  authority  But,  as 
pointed  out  in  the  passage  previously  quot^ 
ed  from  Bartlett  v.  Kane,  supra,  and  aa 
often  since  emphasized  by  this  court  (Me- 
Cray  v.  United  States,  196  U.  S.  27,  49  L. 
ed.  78,  24  Sup.  Ct  Rep.  769,  1  A.  A  E.  Ann. 
Cas.  661 ),  the  propoeition  but  mistakenly  as- 
sumes that  the  courts  can  alone  be  safely  in- 
trusted with  power,  and  that  hence  it  is 
their  duty  to  unlawfully  exercise  preroga- 
tives which  they  have  no  right  to  exert>  up- 
on the  assumption  that  wrong  must  be  done 
to  prevent  wrong  being  accomplished. 

3.  It  is  urged  that  the  fines  wnich  consti- 
tuted the  exactions  were  repugnant  to  the 
6th  Amendment,  because  amounting  to  a 
taking  of  property  without  due  process  of 
law,  since,  as  asserted,  the  fines  were  im- 
posed, in  some  cases,  without  any  previona 
notice,  and  in  all  cases  without  any  adequate  ^ 
notice  or  opportunity  to  defend.  Stated  in  J 
the  briefest  form,  the*findings  below  show* 
that  on  the  arrival  of  a  vessel,  if  the  examin- 
ing medical  officers  discovered  that  an  immi- 
grant was  afflicted  with  one  of  the  prohibited 
diseases,  the  owner  of  the  vessel  was  notified 
of  the  fact,  and,  indeed,  that  the  steamship 
company  had  at  the  place  where  the  exami- 
nation was  made  what  is  known  as  a  landing 
agent,  whose  business  it  was  to  keep  in- 
formed as  to  the  result  of  medical  exami- 
nations, and  to  know  when  an  immigrant  was 
detained  by  the  medical  officers  because  af- 
fiicted  with  a  prohibited  disease.  The  find- 
ings also  established  that,  where  a  fine  waa 
imposed  under  §  9  by  the  Secretary  of  Cmn- 
merce  and  Labor,  it  was  only  done  after  the 
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tnuuminiQii  to  tliat  offidal  of  the  certificate 
of  the  eaauniniiig  medical  officer  that  a  par- 
ticular alien  immigrant  had  been  found  to 
be  afflicted  with  one  of  the  prohibited  dis- 
eases, and  that  the  state  of  the  disease  es- 
tablished in  the  opinion  of  the  medical  offi- 
cer that  it  existed  at  the  time  of  embarka- 
tion, and  could  then  have  been  detected  by  a 
competent  medical  examination.  Prior  to  a 
certain  date  the  action  of  the  Secretary  of 
Oommerce  and  Labor,  imposing  a  fine,  was 
notified  to  the  steamship  company,  and  de- 
mand of  payment  was  practically  at  once 
made.  After  a  certain  date,  by  what  is 
known  as  circular  No.  68,  the  same  process 
was  followed  as  to  the  imposition  of  the  fine, 
but  a  period  of  time — ^fourteen  days — ^was 
allowed  to  intervene  between  the  notice  giv- 
en of  the  imposition  of  the  fine  and  its  final 
and  compulsory  exaction.  As  to  the  action 
of  the  Secretary  of  Commerce  and  Labor  be 
fore  the  promulgation  of  circular  No.  68, 
the  court  below  found  that  no  adequate  op- 
portunity was  afforded  the  vessel  or  its  own- 
er to  be  heard,  and,  as  to  the  notice  given 
after  the  promulgation  of  circular  No.  68, 
it  was  found  that  the  fourteen  days  allowed 
by  that  circular,  and  the  practice  under  it, 
^did  not  afford  the  plaintiff  a  reasonable  op- 
portunity to  obtain  evidence  from  the  port 
of  embarkation  and  to  be  heard  upon  the 
question  whether  a  fine  should  be  imposed." 
Much  oontention  is  made  in  argument  con- 
01  coming  these  findings,  it  being  insisted  that 
g  there  is  confiict  between  them,  and  different 
•  views  are  taken  as  to* which  of  the  findings 
should,  under  the  circumstances  of  the  case, 
be  treated  as  dominant.  But  into  that  con- 
troversy we  do  not  think  it  necessary  to  en- 
ter, since,  as  previously  pointed  out,  it  is  evi- 
dent that  the  statute  unambiguously  ex- 
cludes the  conception  that  the  steamship 
company  was  entitled  to  be  heard,  in  the 
sense  of  raising  an  issue  and  tendering  evi- 
dence concerning  the  condition  of  the  alien 
immigrant  upon  arrival  at  the  point  of  dis- 
embarkation, as  the  plain  purpose  of  the 
statute  was  to  exclusively  commit  that  sub- 
ject to  the  medical  officers  for  which  the 
statute  provided.  We  shall,  therefore,  test 
the  soundness  of  the  proposition  we  are  con- 
sidering upon  that  assumption. 

In  view  of  the  absolute  power  of  Oongress 
over  the  right  to  bring  aliens  into  the  United 
States  we  think  it  may  not  be  doubted  that 
the  act  would  bs  beyond  all  question  consti- 
tutional if  it  forbade  the  introduction  of 
aliens  afflicted  with  contagious  diseases,  and, 
as  a  condition  to  the  right  to  bring  in 
aliens,  imposed  upon  every  vessel  bringing 
them  in,  as  a  condition  of  the  right  to  do  so, 
a  penalty  for  every  alien  brought  to  the 
United  States  afllioted  with  the  prohibited 
disease,  wholly  without  reference  to  when 
and  where  the  disease  originated.      It 


then  follow  that  the  ptowMtm  eantalned  fai 
the  statute  it  of  course  valid,  since  it  miStf 
subjects  the  vessel  to  the  exaction  when»  as 
the  result  of  the  medical  examination  for 
which  the  statute  provides,  it  appears  that 
the  alien  immigrant  afflicted  with  the  pro- 
hibited malady  is  in  such  a  stage  of 
the  disease  that  it  must,  in  the  opin- 
ion of  the  medical  officer,  have  exist- 
ed and  been  susceptible  of  discovery  at 
the  point  of  embarkation.  Indeed,  it  is  not 
denied  that  there  was  full  power  in  Congress 
to  provide  for  the  examination  of  the  alien 
by  medical  officers,  and  to  attach  conclusive 
effect  to  the  result  of  that  examination  for 
the  purposes  of  exclusion  or  deportation. 
But  it  is  said  the  power  to  do  so  does  not 
Include  the  right  to  make  the  medical  ex- 
amination conclusive  for  the  purpose  of  im- 
posing a  penalty  upon  the  vessel  for  the  neg-^ 
ligent  bringing  in  of  an  alien.  We  think  J 
the  argument  rests^upon  a  distinction  with-  • 
out  a  difference.  It  disregards  the  purpose 
which,  as  we  have  already  pointed  out,  con- 
gress had  in  view  in  the  enactment  of  the 
provision;  that  is,  the  guarding  against  the 
danger  to  arise  from  the  wrongful  taking  on 
board  of  an  alien  afflicted  with  a  contagious 
malady,  not  only  to  other  immigrant  pas- 
sengers, but  ultimately,  it  might  be,  to  the 
entire  people  of  the  United  States, — a  dan- 
ger arising  from  the  possible  admission  of 
aliens  who  might  contract  the  contagion  dur- 
ing the  voyage,  and  yet  be  entitled  to  ad- 
mission because  apparently  not  afflicted 
with  the  prohibited  disease,  owing  to  the 
fact  that  the  time  had  not  elapsed  for  the 
manifestation  of  its  presence.  In  effect,  all 
the  contentions  pressed  in  argument  concern- 
ing the  repugnancy  of  the  statute  to  the  due 
process  clause  really  disregarded  the  com- 
plete and  absolute  power  of  Congress  over 
the  subject  with  which  the  statute  deals. 
They  mistakenly  assmne  that  mere  form,  and 
not  substance,  may  be  made  by  the  courts 
the  conclusive  test  as  to  the  constitutional 
power  of  Congress  to  enact  a  statute.  These 
conclusions  are  apparent,  we  think,  since  the 
plenary  power  of  Congress  as  to  tiie  admis- 
sion of  aliens  leaves  no  room  for  doubt  as  to 
its  authority  to  Impose  the  penalty,  and  its 
complete  administrative  control  over  the 
granting  or  refusal  of  a  clearance  also  leaves 
no  doubt  of  the  right  to  endow  administra- 
tive offlcers  with  discretion  to  refuse  to  per- 
form the  administrative  act  of  granting  a 
clearance,  as  a  means  of  enforcing  the  penal- 
ty which  there  was  lawful  authority  to  im- 
pose. 

There  are  many  other  propositions  urged 
in  argument  which  we  do  not  deem  it  nec- 
essary to  specifically  notice,  as  in  effect  thsy 
are  all  disposed  of  by  the  considerations 
which  we  have  stated. 

We  have  not  considered  the  qoeatioBS 
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whidi  would  arise  for  decision  if  the  ease 
presented  an  attempt  to  endow  administra- 
iive  officers  with  the  power  to  enforce  a  law- 
ful exaction  by  methods  which  were  not 
within  the  competency  of  administrative  du- 
ties, because  they  required  the  exercise  of 
judicial  authority, 
i^ffirmed* 


(214  U.  S.  344) 

INTERNATIONAL     MERCANTILE     MA- 
RINE COMPANY,  Plff.  in  Err., 
▼. 
27EVADA  M.  STRANAHAN.  (No.  510.) 


SAME 

▼. 

SAME.     (No.  611.) 

These  cases  are  goyerned  by  the  decision 
fat  Ocean  Steam  Nav.  Co.  v.  Stranahan, 
ante,  p.  671. 

[Nos  610,  611.] 

iArgued  January  11,  12,  1909.    Decided  June 
1,  1909. 

TWO  WRITS  OF  ERROR  to  the  Circuit 
Court  of  the  United  States  for  the 
Southern  District  of  New  York  to  review 
Judgments  in  favor  of  the  defendant  in  ac- 
tions to  recover  back  sums  paid  as  penalties 
to  the  collector  of  customs  of  the  port  of 
New  York  for  bringing  into  the  United 
States  aliens  afflicted  with  loathsome  or 
dangerous  contagious  diseases.     Affirmed. 

See  same  case  below,  155  Fed.  428. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Lucius  H.  Beers  and  William 
G.  Ohoate  for  plaintiffs  in  error. 

Assistant  to  the  Attorney  General  Ellis 
and  Messrs.  Henry  L.  Stimson,  Winfred  T. 
Denison,  and  E.  P.  Grosvenor  for  defend- 
ant in  error. 

Mr.  Justice  White  delivered  the  opinion 
of  the  court: 

These  writs  of  error  are  prosecuted  to  ob- 
tain the  reversal  of  judgments  entered  in 
favor  of  the  United  States  in  actions  brought 
to  recover  back  sums  paid  as  penalties  im- 
posed and  collected  under  authority  of  §  9 
of  the  immigration  act  of  March  3, 1903.  [32 
Stat  at  L.  1216,  chap.  1012.]  One  action 
eoncemed  penalties  exacted  before,  and  the 
other  related  to  a  penalty  which  attached 
after,  the  promulgation  by  the  Secretary  of 
Commerce  and  Labor  of  a  certain  rule  of 
procedure  known  as  circular  No.  58.  As  the 
eontroversies  in  these  cases  are  of  the  same 
■ature  as  that  presented  by  the  record  in 


Ooeanie  Steam  Nav.  Co.  ▼.  Stranahan,  Na 
509,  Just  decided  [214  U.  S.  320, 53  L.  ed.  — . 
29  Sup.  Ct  Rep.  671],  and  as  the  principles 
which  oontroUed  the  decision  in  that  ease 
are  here  absolutely  decisive,  the  judgments 
in  these  cases  must  be,  and  they  are,  af* 
firmed. 


(214  U.  S.  297) 

SOUTHERN  RAILWAY  COMPANY,  Plff. 
in  Err., 

V. 

ST.  LOUIS  HAY  &  GRAIN  COMPANY. 

0ABBIBB8   (I    188*)— CHABOES   FOB  PSBUIT- 
TINO  ReCONSIONMENT. 

A  railwav  carrier  is  entitled  to  some  com- 
pensation in  addition  to  the  actual  cost 
involved  in  taking  loaded  cars  in  transit 
to  the  shipper's  warehouses  at  an  inter- 
mediate point  for  unloading,  inspection,  and 
reloading,  and  taking  away  the  reloaded 
cars,  whether  or  not  the  carrier  is  under 
an^  obligation  to  extend  such  a  privilege  to 
shippers. 

[Bd.  Note.— For  other  cams,  sat  Oarrltn^  Dee. 
Die  I  Itt.^ 

[No.  104.1 

Argued  March  8,  9,  1909.    Decided  June  1, 
1909. 

IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Seventh  Cir- 
cuit to  review  a  judgment  which  affirmed 
a  judgment  of  the  Circuit  Court  for  the 
Eastern  District  of  Illinois  for  the  recovery 
of  an  award  of  the  Interstate  Commerce 
Commission  in  favor  of  a  shipper,  based 
upon  the  payment  of  an  alleged  unreason- 
able and  excessive  charge  for  permitting 
a  reconsignment.  Reversed  and  remanded 
with  instructions  to  remit  the  proceedings 
to  the  Interstate  Commerce  Commission  for 
further  investigation. 

See  same  case  below,  82  C.  C.  A.  6149 
153  Fed.  728.  q, 

*  Statement  by  Mr.  Justice  Brewer:         • 

This  was  an  action  brought  by  the  de> 
fendant  in  error  on  an  award  of  the  In- 
terstate Commerce  Commission.  In  a  gen- 
eral way,  the  facts  are  as  follows:  The  St. 
Louis  Hay  &  Grain  Company  is  a  corpora- 
tion organized  under  the  laws  of  the  state 
of  Illinois,  with  its  principal  office  at  St. 
Louis,  Missouri,  a  dealer  in  hay,  in  the 
course  of  which  business  it  operates  two 
warehouses  in  East  St.  Louis,  Illinois.  The 
railway  company  is  the  owner  and  operating 
a  line  of  railway  extending  from  East  St. 
Louis  through  the  eastern  district  of  Illinois 
to  points  in  Southern  states,  to  which  the 
hay  and  grain  company  is  engaged  in  ship- 


*For  other  c 
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ping  haj,  n«  eompany  bfajn  some  hay  at 
Ita  warehouses,  brought  in  from  the  adja- 
cent country,  but  a  large  portion  of  it  is 
bought  at  points  to  the  north  and  west. 
Some  of  the  hay  thus  purchased  is  sent 
directly  through  East  St.  Louis  in  the 
cars  in  which  it  was  originally  load- 
ed, but  much  of  it  is  taken  to  its  ware- 
houses, there  unloaded,  inspected,  and  re- 
loaded for  the  Southern  markets.  This  is 
ealled  a  reconsignment.  Taking  these  cars 
which  are  to  be  reconsigned  to  the  hay  and 
grain  company's  warehouses,  and  taking  the 
reloaded  cars  therefrom,  iuTolves  the  use  of 
the  ears  for  a  longer  time,  and  there  is 
some  expense  in  hauling  the  cars.  For  this  the 
railway  company  had  been  in  the  habit  of 
oharging  $4  or  $6  a  car,  equivalent  on  the  av- 
erage loading  to  2  cents  per  hundred  pounds. 
On  an  application  by  the  company  to  the  In- 
terstate Commerce  Commission  it  was  held, 
on  May  16,  1005  (11  Inters.  Com.  Rep.  00), 
that  such  charge  was  an  excessive  and  un- 
reasonable  charge,  and  that  one  half  thereof 
A  was  sufficient.  Upon  that  basis  it  awarded 
•  to  the  hay  and  grain  company  the  sum^of 
$1,672.08,  one  half  the  sum  paid  theretofore 
by  it  to  the  railway  company.  This  sum  not 
being  paid,  the  hay  and  grain  eompany,  on 
January  23,  1006,  filed  its  petition  fn  the 
United  States  circuit  court  for  the  east- 
em  district  of  Illinois  to  recover  the  amount 
thus  awarded,  with  interest^  sad  also  for  an 
attorney's  fee.  A  trial  resulted  on  June  26, 
1006,  in  a  judgment  in  favor  of  the  hay  and 
grain  company  for  the  amount  awarded  by 
the  Commission,  with  interest  thereon,  and 
also  for  $350  as  an  attorney's  fee.  140  Fed. 
609.  On  error  to  the  United  States  circuit 
court  of  appeals  for  the  seventh  circuit  the 
judgment  of  the  circuit  court  was,  on  April 
16, 1007,  affirmed  (82  C.  C.  A.  614, 153  Fed. 
728),  whereupon  the  case  was  brought  here 
on  error. 

Messrs.  Claudian  B.  Northrop  and  Ed- 
ward C.  Kramer  for  plaintiff  in  error. 
Messrs.  P.  J.  Farrell  and  Ij.  O.  Wliit- 

nel  for  defendant  in  error. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

This  case  rests  on  the  findings  and  con- 
clusion of  the  Interstate  Commerce  Commis- 
sion; for  while,  on  the  trial  in  the  circuit 
court,  testimony  in  addition  to  that  which 
was  produced  before  the  Commission  was 
received,  yet  the  finding  of  the  court  was 
that,  "from  all  the  evidence  heard  and  ad- 
duced on  the  trial  of  this  cause  in  this  court, 
the  court  finds  that  the  said  findings  of  fact 
by  the  said  Interstate  Commerce  Commission 
are  supported  and  justified  by  the  said  evi- 
dence, and  it  is  ordered  that  the  said  find- 
ings of  fact,  as  above  recited  and  set  out,  be 


and  tlie  noM  are  adopted  m  fht  spadml 
findings  of  faet  of  the  eoiirt»  and  tliat  Hm 
same  be  set  out  in  the  reoorda  of  this  court 
accordingly." 

Nothing  was,  of  course,  added  in  the  cir-^ 
cuit  court  of  appeals,  which  merely  affirmed  e 
the  judgment  of  the  circuit  court.    We*tum,  • 
therefore,  to  the  proceedings  before  the  Com- 
mission, and  there  is  this  finding  of  faet: 

''While  the  question  is  perplexing,  and 
while  we  may  not  have  apprehended  all  the 
material  points  involved,  we  are  strongly  of 
the  opinion  and  find  that,  taking  everything 
into  account,  the  average  additional  expense 
to  southern  lines  in  case  of  reconsigned  hay 
will  not  exceed  that  of  direct  through  ship- 
ments by  more  than  from  $2  to  $2.60  per 
car,  which  is  equivalent  upon  the  average 
loading  of  hay  to  about  1  eent  per  hundred 
pounds." 

The  conclusions,  so  far  as  material  to  this 
controversy,  are  thus  stated: 

"The  stopping  of  a  commodity  in  tranait 
for  the  purpose  of  treatment  or  reconsigB- 
ment  is  in  the  nature  of  special  privilege 
which  the  carrier  may  concede,  but  which  the 
shipper  cannot,  in  the  present  state  of  the 
law,  demand  as  a  matter  of  lawful  right. 
Diamond  Mills  T.  Boston  ft  M.  R.  Co.  0  Intera. 
Com.  Rep.  311.  Carriers  may  not,  however, 
discriminate  between  markets  nor  between 
individuals  in  the  granting  of  such  privi- 
leges. If  this  right  is  given  to  the  markets 
which  compete  with  East  St.  Louis  in  this 
business  bj  these  defendants,  it  should, 
prima  facie,  also  be  granted  to  that  market. 
If  these  defendants  allow  this  privilege  to 
the  competitors  of  the  complainant  at  East 
St.  Louis,  they  should  accord  it  the  same 
privilege. 

"The  case  shows,  although  not  very  clear- 
ly, that  the  defendants  concede  this  privi- 
lege at  other  competing  markets,  and  that 
a  track  buyer  in  East  St.  Louis  itself  can 
send  along  a  car  load,  which  he  purchases, 
but  does  not  unload,  without  the  payment 
of  this  charge.  It  further  shows,  however, 
that  the  right  to  unload  this  hay  and  handle 
it  at  its  warehouse  is  of  value  to  the  com- 
plainant, and  that  it  costs  these  defendants 
something  to  accord  that  privilege. 

"Under  these  circumstances,  we  think  it 
is   not  an   undue   preference   against  this 
complainant  if  the  railroads  charge  for  the^ 
privilege  what  it  actually  costs  them,  bntg 
we  do  not  •think  that  they  should  charge* 
more  than  the  actual  cost*    The  case  finds 
that  the  fair  average  cost  when  the  com- 
plainant handles  its  hay  through  its  ware- 
house, over  and  above  the  cost  of  a  through 
shipment,  is  from  $2  to  $2.50  per  ear,  or 
approximately  1  cent  per  hundred  pounds. 
We  think,  therefore,  that  this  reconsignment 
charge  ought  not  to  exceed  the  proportional 
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rate  by  more  thm  one  eent,  and  that  the 
eomplainant  is  entitled  to  reeoTer  whatever 
it  hae  paid  in  addition  to  that  eiim." 

It  thus  appears  that  the  Commission  was 
of  the  opinion  that  the  shipper  could  not 
demand,  as  a  matter  of  right,  the  stopping 
of  the  hay  for  the  purposes  of  treatment  or 
reeonsignment  unless  the  same  privilege  was 
given  to  other  shippers;  and  that,  in  grant- 
ing this  privilege,  the  railway  company  could 
only  charge  the  shipper  the  actual  cost. 
But  this  privilege  involved  to  the  railway 
eompany  the  cost  of  hauling  to  and  from 
the  warehouses  and  the  use  of  the  car  for 
some  hours,  perhaps  days.  The  Commission 
found  that  $2  or  $2.60  per  car,  or  approxi- 
mately 1  cent  per  hundred  pounds,  was  the 
actual  cost  to  the  railway  company. 

We  sre  unable  to  concur  with  the  Commis- 
sion. If  the  stopping  for  inspection  and 
reloading  is  of  some  benefit  to  the  shipper 
and  involves  some  service  by  and  expense  to 
the  railway  company,  we  do  not  think  that 
the  latter  is  limited  to  the  actual  cost  of 
that  privilege.  It  is  justified  in  receiving 
some  eompensation  in  addition  thereto.  A 
carrier  may  be  under  no  obligaMons  to  fur- 
nish sleeping  or  other  accommodations  to 
its  passengers,  but>  if  it  does  so,  it  is  not 
limited  in  its  charges  to  the  mere  cost,  but 
may  rightfully  make  a  reasonable  profit  out 
of  that  which  it  does  furnish.  Especially 
is  this  true  when,  as  here,  the  privilege  is 
in  no  sense  a  part  of  the  transportation,  but 


outside  thereof.  Whether  the  eondnsion  of 
the  Commission  that  the  carrier  is  under  no 
obligations  to  permit  the  interruptioii  of  the 
transit  is  right,  and  whether  it  is  or  is  not 
under  such  obligation,  it  is  entitled  to  re- 
ceive some  compensation  beyond  the  mere^ 
cost  for  that  which  it  does.  g 

*  We  have  been  particular  to  copy  the  exact  * 
language  used  by  the  Commission,  for,  in 
another  case  between  the  same  plaintiff  and 
other  railroad  companies,  involving  the 
charges  in  a  case  of  reeonsignment  of  haj, 
decided  on  December  20  of  the  same  year 
(St  Louis  Hay  ft  Grain  Co.  y.  Illinois  C.  B. 
Co.  11  Inters.  Com.  Rep.  486), the  Commis- 
sion made  an  order  dismissing  the  oomplaint. 
It  is  true  that  the  facts  are  not  precisely 
like  those  in  this  case,  but,  at  the  same  time, 
the  difference  in  the  conclusions  of  the  Com* 
mission  is  such  as  seem  to  suggest  that  per^ 
haps,  on  further  examination,  the  Conmiis- 
•ion  had  come  to  a  different  conclusion. 

The  testimony  taken  before  the  Commis- 
sion is  not  preserved  in  the  record,  hence  it 
would  be  impossible,  even  if  proper,  with  all 
the  testimony  before  us,  to  fix  the  amount 
which  would  be  a  fair  and  reasonable  charge. 
All  we  can  do  is  to  reverse  the  judgments 
of  the  Circuit  Court  and  Circuit  Court  of 
Appeals,  and  remand  the  case  to  the  former 
court  with  instructions  to  send  the  matter 
baek  to  the  Commerce  Commission  for  fur- 
ther investigation  and  report 

Reversed. 


FOLLOWING  AEE  MEMORANDA 

OP 

CASES  DISPOSED  OF  AT  OCTOBEB  TEBM,  1908, 

WTTKOUT    OPINIONS    AND    NOT  BL8BWHBBB  OB    0THBBWI8B  DISPOSED  OF  IN  THIS  BDRION. 


WnxjAic   Buckley,   Appellant,   ▼.   J.   W. 

TOMPDNB,  Warden  of  the  State  Prison  of 

the  State  of  California  at  San  Quentin, 

Cal.    [No.  676.] 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
California. 

October  18,  1908.  Docketed  and  dismissed 
on  motion  of  Mr.  Frederick  S.  l^ler  for  the 
appellee. 


O.  F.  AiNSWOBTH  et  al.,  Interveners,  Appel- 
lants, y.  John  M.  Evans  et  aL  [No.  1.] 
Appeal  from  the  Supreme  Court  of  the 

Territory  of  Arisona. 
Mr.  James  H.  Beal  for  appellants. 
Mr.  Walter  Bennett  for  appellees. 
October  13,  1908.     Dismissed  with  costs 

OB  motion  of  counsel  for  the  appellants. 


Amkbioan  FkLT  CoicPANT,  Plaintiff  in  Er- 
ror, y.  Oabbett  W.  Soollabd,  Collector  of 
Taxes  of  Boston,  Mass.    [No.  106.] 
In  Error  to  the  Supreme  Judicial  Court  of 

the  State  of  Massachusetts. 
See  same  ease  below,  194  Mass.  127,  80  N. 

B.  238. 
Mr.  HoUis  R.  Bailey  for  plaintiff  in  error. 
Mr.  Thomas  M.  Babson  for  defendant  in 

error. 
October  13,  1908.    Dismissed  per  stipula- 

Hon. 


MiOHASL  Endebb  et  al..  Plaintiffs  in  Error, 
T.  John  Fbidat,  as  Mayor  of  the  City  of 
Norfolk,  Nebr.,  et  al.    [No.  132.] 
In  Error  to  the  Supreme  Court  of  the 
State  of  Nebraska. 

Mr.  WiUiam  V.  Allen  for  plaintiffs  ia  er- 
ror. 
No  appearance  for  defendants  in  error. 
October  18,  1908.    Dismissed  with  costs 
on  the  authority  of  ooanssl  lor  ths  plaintiffs 
Ib  error* 


J.  P.  LooNET,  Plaintiff  in  error,  t.  Statb 

or  Missoubi.    [No.  140.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Missouri. 

Mr.  Timothy  J.  Pell  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

October  13,  1908.  Dismissed  with  costs  on 
the  authority  of  counsel  for  the  plaintiff  in 
error. 


John  F.  Shobet,  Plaintiff  in  Error,  ▼•  Stats 

or  Obbgon.    [No.  161.] 

In  Error  to  the  Supreme  Court  of  ths 
State  of  Oregon. 

Mr.  William  T.  Muir  for  plaintiff  in  error. 

Mr.  A.  M.  Crawford  for  defendant  in  er- 
ror. 

October  13, 1908.  Dismissed  with  costs  on 
the  authori^  of  counsel  for  the  plaintiff  in 
error. 

FiBST  National  Bank  or  LsxiNoroN,  Plaiii- 
Uff  in  Error,  y.  &  W.  Hagab,  Auditor  of 
Public  Accounts,  et  al.,  etc    [No.  266.] 
In  Error  to  the  Court  of  Appeals  of  tho 

State  of  Kentucky. 
Messrs.  John  T.  Shelby,  Joseph  B.  Hunl^ 

and  George  R.  Hunt  for  plaintiff  in  error. 
Mr.  James  Breathitt  for  defendants  in  sr» 

ror. 
October  13,  1908.     Dismissed  with  costs 

on  the  authority  of  eounsel  for  the  plaintiff 

in  error. 

MaoAndbbwb  k  FdBBES  OoicPANT,  Plaintiff 

in  Error,  y.  United  States  [No.  200]  i 

J.  S.  Young  Compant,  Plaintiff  in  Brror» 

y.  United  States  [No.  210]. 

In  Error  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

See  same  ease  below  on  demurrer,  149 
Fed.  823;  on  motion  in  arrest  of  jud^ent^ 
149  Fed.  836. 

Messrs.  Junius  Parker  and  DeLaneej 
Niooll  for  plaintiffs  in  error. 

The  Attorney  General  for  defendant  in  er- 
ror. 

October  18,  1908.  Dismissed  on  the  ta- 
thority  of  eoonsel  for  the  plaintiflli  ia  error. 

«B1 


29  SUPRBMB  COURT  REPORTER. 


Oor. 


RoREBT  A.  Gbahaic,  Petitioner,  t.  Obbooit 

RaILBOAO  ft  NAVIOATIOlf  OOUPAKT.      [No. 

403.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

See  same  case  below,  88  C.  C.  A.  308,  161 
Fed.  282. 

Messrs.  Thomas  B.  Rambaut  and  C.  LaRue 
Hunson  for  petitioner. 

Ifr.  Maxwell  Evarts  for  respondents 

October  19,  1908.    Denied. 


Chables  Grino,  Petitioner,  ▼.  Chbsafeakb 
ft  Delaware  Canal  Compact.  [No.  404.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

^e  Fourth  Circuit 

See  same  case  below,  86  C.  C.  A.  630,  169 

Fed.  662. 

Messrs.  Robert  H.  Smith  and  Jacob  France 

for  petitioner. 

Mr.  Andrew  C.  Gray  for  respondent 
October  19,  1908.    Denied* 


Southern  Railway  Cohpant,  Petitioner, 
V.  Lemon  Townsend.    [No.  411.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit 
Messrs.    W.    A.    Henderson    and    Milton 

Humes  for  petitioner. 
No  appearance  for  respondent 
October  19,  1908.    Denied. 


Richard  B.  Shepard,  Petitioner,  t.  United 

States.    [No.  414.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

See  same  case  below,  87  C.  C.  A.  486,  160 
Fed.  584. 

Messrs.  Jesse  B.  Roote  and  Frank  8. 
Bright  for  petitioner. 

The  Attorney  General  and  the  Solicitor 
General  for  respondent. 

October  19,  1908.    Denied* 


Eric  P.  Swenson  et  al..  Petitioners,  ▼.  John 
W.  Cunningham  et  al.    [No.  416.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit 
See  same  case  below,  86  a  C.  A.  146,  167 

Fed.  763. 
Mr.  Albert  S.  Burleson  for  petitioners. 
Ifr.  Henry  Sayles  for  respondents. 
October  19,  1908.    Denied* 


WAI.TBB  8.  Soon  et  sL,  PetitlonerB,  t.  Av- 
QUSTUS  L.  Abboti,  lYoBtee,  etc.     [Now 

417.] 
Petition  for  a  Writ  of  Certiorari  to  th« 

United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit 

See  same  case  below,  87  C.  C.  A.  476,  160 
Fed.  673. 

Messrs.  Joseph  S.  Laurie  and  Frederick 
N.  Judson  for  petitioners. 

Messrs.  Lee  W.  Grant,  B.  Schnurmaeher, 
Leo  Rassieur,  and  B.  P.  Kennedy  for  the  re- 
spondent 

October  19,  1908.    Denied. 

United  States,  Petitioner,  y.  Isaac  Ste- 
phen son  et  al.,  as  Executors  and  Trus^ 
tees,  etc.     [No.  418.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Seventh  Circuit 
The  Attorney  General  and  the  Solicitor 

General  for  petitioner. 
Mr.  Alfred  L.  Gary  for  respondents. 
October  19,  1908.    Denied. 


Geoboe  F.  Dttnbab  et  al..  Petitioners,  ▼• 
David  H.  Casoaden.    [No.  419.] 
Petition  for  a  writ  of  Certiorari  to  tha 

United  States  Circuit  Court  of  Appeals  for 

the  Ninth  Circuit. 
See  same  case  below,  84  C.  G.  A.  666,  167 

Fed.  62. 
Messrs.  J.  C.  Campbell  and  W.  H.  Metaon 

for  petitioners. 
"Mr.  Hayden  Johnson  for  respondent 
October  19,  1908.    Denied. 


ArAT?AVA  National  Bank  of  Bhucinohaic 

et  al..  Petitioners,  y.  MASSASorr-PocAssKr 

National  Bank  or  Fall  Riveb,  Mass. 

[No.  420.] 

Petition  for  a  Writ  of  Certiorari  to  th* 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit 

See  same  case  below,  85  G.  G.  A.  664,  168 
Fed.  1019. 

Mr.  John  B.  Knox  for  petitioners. 

Mr.  Richard  W.  Walker  for  respondent 

October  19,  1908.    Denied. 


W.  A.  Gaines  &  Go.,  Petitioner,  t.  Max 

Kahn,  Administrator,  etc.,  et  al.     [No. 

456.] 

Petition  for  a  Writ  of  Certiorari  to  tha 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit 

See  same  case  below,  88  G.  G.  A.  487,  161 
Fed.  496. 

Messrs.  John  G.  Carlisle,  Daniel  W.  lind- 
say,  and  J.  L.  Hopkins  for  petitioner. 

Messrs.  Jacob  Klein  and  Warwiok  H» 
Hough  for  respondents. 

October  19,  1908.    Denied. 


1908. 


lOEMORAKDUM  QASBS. 


H.  FBATfKUH  SoHUBOEL,  Cominittee,  ete., 
Petitioner,  ▼.  Union  Stocktabds  Bank 
OF  BuTFALO,  N.  Y.,  et  al.     [No.  464.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

tbe  Second  Circuit. 

See  same  case  below,  86  C.  C.  A.  246,  169 

Fed.  65. 
Mr.  Guy  E.  Farquhar  for  petitioner. 
Mr.  John  A.  Van  Arsdale  for  respondents. 
October  19,  1908.    Denied. 


JAUEB    MoCattllet,     etc.,    Petitioner,    t. 

Amoiican  Dredging  Company  et  al.    [No. 

641.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 

See  same  case  below,  88  C.  C.  A.  423,  161 
FM.  481. 

Mr.  John  F.  Lewis  for  petitioner. 

Messrs.  Edward  F.  Pugh  and  Edward  8. 
Dodge  for  respondents. 

October  19,  1908.    Denied. 

Atlantic  Tbust  &  Dbfobit  Company,  Pe- 
titioner, V.  Town  of  Lattbinbubg,  N.  C. 
[No.  642.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fourth  Circuit. 

See  same  case  below,  163  Fed.  690. 
Mr.  Floyd  Hughes  for  petitioner. 
Messrs.  James  E.  Shepherd  and  Maxcy  L. 

John  for  respondent 

October  19,  1908.    Denied. 


John  W.  Auchincloss  et  al..  Petitioners,  t. 

CONSTANTINB     &     PICKERING     StBAMBHIP 

Company,  Owners,  etc.  [No.  648];  John 
W.  Auchincloss   et  al.,  Petitioners,   v. 

CONSTANTINE     &     PiCKEBINO     STEAMSHIP 

Company,  Owners,  etc.  [No.  649];  John 

W.  Auchincloss  et  al..  Petitioners,  v.  W. 

McLean  et  al..  Owners,  etc.   [No.  660]. 

Petition  for  Writs  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
tbe  Second  Circuit. 

See  same  case  below,  88  C.  G.  A.  661,  161 
Fed.  843. 

Mr.  George  H.  Emerson  for  the  petition- 
ers. 

Mr.  J.  Parker  Kirlin  for  respondents. 

October  19,  1908.     Denied. 


Bebby  Bros.  Limited,  Petitioner,  ▼.  Stbam- 
ship  St.  Quentin,  etc    [No.  666.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 
See  same  case  below,  89  C.  C.  A.  673,  162 

Fed.  883. 
Mr.  George  H.  Emerson  for  petitioner. 
Messrs.  J.  Parker  Kirlin  and  John  M. 

Woolsey  for  respondents. 
October  19.  1908.    Denied. 


Hknbt  p.  Soon  et  aL»  TMUaoftn,  ▼•  Qonoi 
Anne's  1lAnjK)Ai>  Compajty  et  sL    [No. 

656.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit. 

See  same  case  below,  89  C.  C.  A.  636,  162 
Fed.  828. 

Messrs.  Nicholas  P.  Bond  and  John  Q. 
Johnson  for  petitioners. 

Messrs.  John  C.  Rose  and  E.  P.  Keech»  Jr.^ 
for  respondents. 

October  19,  1908.    Denied. 


Rainy  Lake  Riteb  Boom  Cobpokatton,  Fe- 
ttiioner,  y.  Rainy  Riteb  Lumbeb  Com- 
pany, I/IMTTEd.     [No.  667.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 
See  same  case  below,  89  C.  C.  A.  267,  162 

Fed.  287. 
Messrs.  Halvor  Steenerson,  Charles  Lor> 

ing,  and  Samuel  Herrick  for  petitioner. 
Messrs.  Chelsey  J.  Rockwood  and  A.  T* 

Merrill  for  respondent. 
October  19,  1908.    Denied. 


Diamond  Rubber  Company  of  New  Yobs, 

Petitioner,  y.  Consoudated  Rubbeb  Tibb 

Company  et  al.    [No.  477.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

Mr.  Charles  K.  Offielf  for  petitioner. 

Messrs.  Charles  W.  Stapleton,  T.  W.  Bako^ 
well,  and  F.  P.  Fish  for  respondents. 

October  19,  1908.    Granted. 


Db.  Niles  Medioal  Company,  Ptetttfoner,  t, 

John  D.  Pabk  ft  Sons  Compant.    [Na 

647.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit 

Mr.  Frank  F.  Reed  for  petitioner. 

Messrs.  Alton  B.  Parker  and  William  J. 
Shroder  for  respondent. 

October  19,  1908.  Granted. 


United  States,  Petitioner,  ▼.  Cabl  8.  Cham • 
bebun  et  al..  Executors,  etc.  [No.  671.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 
The  Attorney  General  and  the  Solicitor 

General  for  petitioner. 
Mr.  Peter  H.  Holme  for  respondents!. 
October  19,  1908.    Granted. 


29  SUFBXIfX  OOUBT  BXPOSIXB. 


Ooi: 


HkBKAir  BnJK,  Appelluit»  t,  Gkbibtofhb 

8TBA88HKDC,  Sheriff  of  Oook  County,  HI. 

[No.  446.] 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
Illinois. 

Mr.  S.  S.  Gregory  for  appellant. 

Messrs.  E.  C.  Lindley  and  James  J.  Bar- 
bour for  appellee. 

October  19,  1008.  Dismissed  for  want  of 
jurisdiction. 


Huirno  M.  Mebiwetheb  et  al..  Plaintiffs 

in  Error,  ▼.  Annie  B.  Wood  et  al.     [No. 

18.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Kansas. 

Mr.  Frank  Doster  for  plaintiffs  in  error. 

No  appearance  for  defendants  in  error. 

October  22,  1908.  Dismissed  with  costs 
on  motion  of  eounsel  for  the  plaintiffs  in  er- 
ror. 


St.  Loxna  Southwsbtebn  Railway  Coic- 

PAjrr  01*  Texas,  Plaintiff  in  Error,  t. 

Cttt  of  Ttleb,  Tex.  et  aL    [No.  159.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Texas. 

See  same  case  below,  99  Tex.  491,  91  S.  W. 
1;  on  rehearing,  93  S.  W.  997. 

Messrs.  Newton  Webster  Finley,  Hiram 
Glass,  and  E.  B.  Perkins  for  plaintiff  in  er- 
ror. 

Messrs.  Cone  Johnson,  Horace  Chilton, 
Ben  D.  Cain,  and  James  M.  Edwards  for  de- 
fendants in  error. 

October,  26,  1008.  Per  Curiam:  Writ  of 
error  dismissed  for  want  of  jurisdiction. 
Eustis  y.  Bolles,  160  U.  S.  361,  37  L.  ed. 
nil,  14  Sup.  Ct.  Rep.  131;  Missouri  P.  R. 
Co.  y.  Fitzgerald,  160  U.  S.  656,  40  L.  ed. 
536,  16  Sup.  Ct  Rep.  389;  Moran  y.  Hors- 
ky,  178  U.  S.  206,  44  L.  ed«  1038,  20  Sup. 
Ct.  Rep.  856;  Johnson  y.  Risk,  137  U.  S. 
800-307,  34  L.  ed.  683-686,  11  Sup.  CL  Rep. 
Ill;  Chicago  ft  A.  R.  Co.  y.  Wiggins  Ferry 
Co.  119  U.  S.  615,  30  L.  ed.  519,  7  Sup.  Ct. 
Rep.  398;  £;gan  y.  Hart,  165  U.  8.  188,  41  L. 
•d.  680,  17  Sup.  Ct  Rep.  300. 


Matib  ZnoEB,  Petitioner,  y.  PBNNSTLyANiA 
RAn.EOAP  Company.    [No.  572.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Third  Circuit 
See  same  case  below,  86  C.  C.  A.  69,  158 

Fed.  809. 
Mr.  A.  S.  Worthington  for  petitioner. 
Mr.  M.  W.  Acheson,  Jr.,  for  respondent 
October  26,  1908.    Denied. 


JoAQXTDT  CtaJS,  Plidntiff  In  Error,  y.  Uxir- 

ED  Statu.    [Nos.  686,  686,  687,  688,  and 

589.] 

In  Error  to  the  Supreme  Court  of  ilis 
Philippine  Islands. 

October  26,  1908.  Docketed  and  dis- 
missed on  motion  of  Mr.  Solicitor  Qenenl 
Hoyt,  for  the  defendant  in  error. 


United  States  and  the  Cbebokee  Nation, 
Appellants,  y.  John  J.   Heicphhx  and 
Kenneth  S.  Murehison.    [No.  529.] 
Appeal  from  the  Court  of  Claims. 
The  Attorney  General,  Assistant  Attorney 
General   John   Q.   Thompson,   and  Messrs. 
George  M.  Anderson  and  William  W.  Hast- 
ings for  appellants. 

Messrs.  John  J.  Hemphill  and  Kenneth  8. 
Murehison  for  appellees. 

Noyember  2,  1908.  Per  Curiam:  Appeal 
dismissed  for  want  of  jurisdiction.  34  Stat 
at  L.  340,  chap.  3504;  Ez  parte  Atoeha  (Sz- 
parte  United  States)  17  Wall.  439,  21  L.  ed. 
696;  Key.  Stat  8  707,  U.  8.  Comp.  Stat 
1901,  p.  674. 

John  J.  Hemphill  and  Kenneth  S.  Miir> 
chison.  Appellants,  y.  Unxts)  Statss  aad 
the  Cherokee  Nation.    [No.  530.] 
Appeal  from  the  Court  of  Claims. 
Mr.  John  J.  Hemphill  for  appellant!. 
The  Attorney  General  for  appellees. 
Noyember  2,  1908.    Appeal  diimisasd  «■ 

motion  of  eounsel  for  appellants. 


Gbobgb  D.  Bet  an.  Collector,  ete..  Petitioner, 

y.  RoxANA  8.  Keb,  Executrix,  etc.    [No* 

584.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit 

The  Attorney  General  and  the  Solicitor 
General  for  petitioner. 

Messrs.  J.  P.  K.  Bryan  and  M.  a  Butlsr 
for  respondent 

Noyember  2,  1908.    Granted. 


WiNNismifET     CoHPANT,     Petitioner,    t. 

Mabt  L.  DAyENFOBT  et  al.    [No.  612.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  First  Circuit 

See  same  case  below,  89  C.  C.  A.  662,  182 
Fed.  862. 

Messrs.  Edward  E.  Blodgett  and  Arthur 
P.  Teele  for  petitioner. 

Mr.  William  A.  Davenport  lor  respond- 
ents. 

Noyember  2,  1908.    Denied. 


1908. 


MEMORANDUM  GASB& 


WiLLABD  N.  JoiTEB  tt  aU  Pfttitionen,  t. 

UinrsD  Statu.    [No.  637.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit 

See  same  case  below,  89  0.  C.  A.  303,  162 
Fed.  417. 

Messrs.  Martin  L.  Pipes  and  Samuel  B. 
Huston  for  petitioners. 

The  Attorney  General  and  the  Solicitor 
General  for  respondent. 

NoTember  2, 1908.    Denied. 


L.  T.  Johnston,  Petitioner,  t.  H.  D.  Skzton 

et  al.     [No.  645.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

See  same  ease  below,  86  C.  C.  A.  260,  169 
Fed.  70. 

Mr.  Edward  C.  Kramer  for  petitioner. 

Mr.  Charles  P.  Wise  for  respondents. 

November  2,  1908.    Denied. 


Gbobqb  WssTnroHonsK  et  al.,  Petitioners, 
▼.  Phixjp  Hezn  et  al.    [No.  646.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Seventh  Circuit 
See  same  ease  below,  87  C.  C.  A.  142,  169 

Fed.  936. 
Messrs.  Thomas  W.  Bakewell,  J.  Snowden 

Bell,  and  Charles  P.  Abbey  for  petitioners. 
Messrs.  L.  H.  Bacon  and  Walter  H.  Cham- 

berlin  for  respondents. 
November  2,  1908.    Denied. 


OiOBQB  A.  TftXAOWSLL  et  al..  Appellants,  t. 

Gkobgs  0.  Mabbb.    [No.  11.] 

Appeal  from  the  Supreme  Court  of  the 
Territory  of  Ari£ona. 

Ses  same  case  below,  9  Ariz.  833,  88  Pae. 
860. 

Mr.  Charles  M.  Demond  for  appellants. 

Messrs.  T.  G.  Norris  and  John  M.  Ross  for 
appellee. 

November  4,  1908.  Dismissed  with  costs, 
pursuant  to  the  Tenth  Rule. 


Adolphus  CouLSOir,  Plaintiff  in  Error,  t. 

GovxBNMsirr  or  thb  Cakal  Zoiob.    [No. 

187.1 

In  Error  to  the  Supreme  Court  of  the 
Canal  Zone. 

Messrs.  Moorfield  Storey,  P.  P.  Hillerman, 
and  Franlclin  B.  Brooks  for  the  plaintiff  in 
error. 

The  Attorney  General  and  the  Solicitor 
General  for  the  defendant  in  error. 

November  9,  1908.  Writ  of  error  dis- 
missed for  want  of  jurisdietion. 


Ez  PABiB:  Ik  thb  Mattbb  ov  Amuhub 
CoxTUBOir,  Petitioner.  [No.  — ,  OriginaL] 
Motion  for  leave  to  file  a  petition  for 

Writs  of  Habeas  Corpus  and  Certiorari. 
Mr.  Moorfield  Storey  for  petitioner* 
The  Solicitor  General,  in  opposition* 
November  9,  1908.    Denied. 


Sabah  0.   Devoit,  Petitioner,  v.  Citt  op 

CmcnnrATi.    [No.  690.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit 

See  same  ease  below,  89  C.  C.  A.  426,  162 
Fed.  633. 

Mr.  Fred  W.  Keam  for  the  petitioner. 

Messrs.  Geoffrey  Goldsmith  and  Edward 
M.  Ballard  for  respondent. 

November  9,  1908.    Denied. 

Baltzicobb  Rbisiobbatiito  ft  Hbatino  Coiff- 

PAiTT  OF  Baltdcobb  Citt,  Petitioner,  v. 

Fbaitx  G.  Wcizkl  et  al.,  etc.    [No.  696.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit 

See  same  case  below,  89  C.  0.  A.  117,  162 
Fed.  117. 

Messrs.  Robert  H.  Smith  and  Geoi^ 
Whitelock  for  petitioner. 

Messrs.  W.  Calvin  Chesnut  and  CharleB 
Markell,  Jr.,  for  respondents. 

November  9,  1908.   Denied. 

UmiVD  States,  Appellant,  ▼.  MbuiiTAni 
Coppm  CoMPAirr,  Lhoted.    [No.  4.  ] 
Appeal  from  the  United  States  Circuit 

Court  of  Appeals  for  the  Ninth  Circuit 
See  same  case  below,  78  0.  G.  A.  621,  142 

Fed.  626. 
The  Attorney  General  for  appellant 
No  appearance  for  appellee. 
November  9,  1908.    Dismissed  per  stipa- 

lation,  on  motion  of  Mr.  Solicitor  Gencoral 

Hoyt  for  the  appellant 

£Z  PABTB:      In  THE  ICATTKB  OF  CaBL  HaB* 

DBAT,  Petitioner.     [No.  — ,  Original.] 
Motion  for  leave  to  file  a  petition  for  • 
writ  of  habeas  corpus. 
Mr.  Frederick  S.  l^ler  for  petitioner. 
November  16,  1908.    Denied. 

Ez  PABTB:      Iir  THB  ICATTBB  OF  THB  ChBBA* 

PBAKB  ft  Ohio  Railway  Coicpakt,  Peti- 
tioner.   [No.  — J  Original.] 
Motion  for  leave  to  file  a  petition  for  • 

writ  of  mandamus. 
Messrs.  F.  B.  Bnslow,  J.  L.  Baumgardner* 

and  Herbert  Fitzpatrick  for  petitioner. 
Mr.  Edward  W.  Ejiight,  in  opposition. 
November  16,  1908.    Denied. 
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Walter  Gbbshav,  Petitioner,  ▼.  Ababkt.ta 

D.  HuNTmoTON  et  al.  as  Executors,  etc. 

[No.  382.] 

Petition  for  a  writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuiut. 

Messrs.  James  B.  Stubbs,  T.  D.  Gresham, 
and  Walter  Gresham  for  petitioner. 

Messrs.  R.  6.  Lovett,  Maxwell  Evarts,  and 
J.  W.  Terry  for  respondents. 

November  16,  1908.    Denied. 


BuTLEB  Bbos.  Shoe  CoMPAirr,  Petitioner,  t. 

United  States  Rubbeb  Coicpakt.     [No. 

682.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit 

See  same  case  below,  84  C.  G.  A.  167,  166 
Fed.  1. 

Mr.  Charles  J.  Hughes,  Jr.,  for  petitioner. 

Mr.  Henry  T.  Rogers  for  respondent 

November  16,  1908.    Denied. 


Ex  pabtb  Albert  T.  Patbigk,  Complainant, 

Appellant    [No.  491.] 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
New  York. 

Messrs.  Albert  T.  Patrick  and  William  L. 
MoDonals  for  appellant. 

Mr.  Robert  C.  Taylor,  by  special  leave  of 
court,  for  the  state  of  New  York. 

November  16,  1908.  Appeal  dismissed  for 
want  of  jurisdiction.  Act  of  March  10, 1908, 
86  Stat  at  L.  40,  chap.  76;  Bilik  v.  Strass- 
helm,  decided  October  19,  1908  [53  L.  ed. 
— ,  29  Sup.  Ot.  Rep.  684.  Application  for 
writ  of  habeas  corpus  denied.] 


Water,  Light,  &  Gas  Coicpant,  Apppellant> 
v.  CiTT  OF  HUTGHUTSON  et  al.  [No.  21.] 
Appeal   from   the   Circuit  Court  of   the 

United  States  for  the  District  of  Kansas. 
Messrs.  John  F.  Dillon,  Harry  Hubbard, 

Frank  Doster,  H.  Whiteside,  and  Howard  S. 

Lewis  for  appellant 
Messrs.  A.  C.  Malloy  and  Max  Pam  for 

appellees. 
November  16,  1908.    Affirmed  with  costs, 

on  authority  of  Water,  Light,  &  Gas  Co.  v. 

Hutchinson,  207  U.  S.  386,  62  L.  ed.  257,  28 

Sup.  Ct  Rep.  136. 


JosA  Mabia  Ubabbi  t  YsAiCATBGXTi,  Appel- 
lant, V.  Pablo  Ubabbi  1  Ybakatbgui  et 
al.    [No.  618.] 
Appeal   from  the  District  Court  of  the 

United  States  for  Porto  Rico. 
November  16,   1908.     Docketed  and  dis- 

miitted  with  eosts,  on  motion  of  Mr.  John 

Maynard  Harlan  for  the  appellees. 


Western  Loiak  k  Savinos  CoiiFAinry  Plain- 
tiff in  Error,  t.  Colobado  SMKLTOfQ  4 
Mnrmo  Comfant.    [No.  681.] 
In   Error   to  the  Circuit  Court   of  tht 
United  States  for  the  District  of  Montana. 

Mr.  John  A.  Shelton  for  plaintiff  in  er* 
ror. 
No  appearance  for  defendant  in  error. 
November  16,  1908.  Judgment  reversed 
with  costs,  and  cause  remanded  on  author- 
ity of  Western  Loan  &  Sav.  Co.  v.  Butte  4 
B.  Consol.  Min.  Co.  210  U.  S.  368,  62  L.  ed. 
1101,  28  Sup.  Ct  Rep.  720. 

Rafael  Enbiquez,  Adm'r,  etc..  Plaintiff  i» 

Error,  t.  A.  S.  Watson  ft  Co.,  Ldcitedw. 

[No.  6.] 

In  Error  to  the  Supreme  Court  of  thti 
Philippine  Islands. 

See  same  case  below,  6  Philippine,  84. 

Messrs.  J.  H.  Ralston  and  F.  L.  8iddoii» 
for  plaintiff  in  error. 

Messrs.  A.  B.  Browne,  Alexander  BrittoUt. 
and  William  A.  Kindcaid  for  defendant  Ia 
error. 

November  16,  1908.  Dismissed  for  want 
of  jurisdiction. 

Angelo  Sohneideb,  Plaintiff  in  Error,  r. 

Ahebican    Bbidge    Company    or    New 

YoBK.    [No.  619.] 

In  Error  to  the  Court  of  Appeals  of  th»> 
District  of  Columbia. 

November  16,  1908.  Docketed  and  dl«* 
missed  with  costs,  on  motion  of  Mr.  Regi- 
nald S.  Huidekoper  for  the  defendant  in  ef^- 
ror. 


Amebican  Subett  CoMPAinr  of  New  Yobx, 
Plaintiff   in   Error,   v.   Akbon    Savxzvos* 
Bai^k  CoMPAiTT  et  al.    [No.  19.] 
In  Error  to  the  Supreme  Court  of  tlie 
State  of  Ohio. 

See  same  case  below,  74  Ohio  St  466,  7S< 
N.  E.  1116. 

Messrs.  Frederic  D.  McKenney,  J.  Spald- 
ing Flanneiy,  and  H.  C.  Willooz  for  plain- 
tiff in  error. 

Mr.  John  C.  Oittings  for  defendants  in  er- 
ror. 

November  30,  1908.  Per  Curiam:  Judg- 
ment affirmed  with  costs  without  opinion. 

Sabah  Z.  Abbams,  Apppellant,  t.  Euzabbib^ 

White  et  al.    [No.  176.] 

Appeal  from  the  Circuit  Court  of  tha^ 
United  States  for  the  District  of  Idaho. 

Mr.  Frank  E.  Fogg  for  appellant 

Messrs.  A.  B.  Browne  and  Alexander  Bii^ 
ton  for  appellees. 

November  30,  1908.  Per  Curiam:  Appeal' 
dismissed  for  want  of  Jurisdiction.  Eansaa- 
City  Northwestern  R.  Co.  t.  Zimmerman, 
210  U.  S.  336,  62  L.  ed.  1084^  28  Bnp.  01^ 
Rep.  780. 


1908. 


MEMORANDUM  CABB8. 
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Phobniz   GoifSTBUonoN   GoMPAivT,   Appel- 
lant,   y.    Stbameb    Poughkeepsib,    etc 
[No.  401.] 
Appeal  from  the  District  Court  of  the 

United  States  for  the  Southern  District  of 

New  York. 
See  same  case  below,  162  Fed.  494. 
Mr.  B.  Crosby  Kindleberger  for  appellant. 
Mr.  J.  Parker  Eirlin  for  appellees. 
November  30,  1908.    Fer  Curiam :    Decree 

affirmed  with  costs.     Cleveland  Terminal  & 

Valley  R.  Co.  v.  Cleveland  S.  S.  Co.  208  U. 

B.  316,  62  L.  ed.  608,  28  Sup.  Ct.  Rep.  414; 

The  Troy  (Duluth  &  S.  Bridge  Co.  v.  The 

Troy)  208  U.  S.  321,  62  L.  ed.  612,  28  Sup. 

Ot  Rep.  416. 


Jl  E.  Thobntoh  et  al.,  Plaintiffs  in  Error, 

V.  Matob  Ain>  BoABO  OF  Aldebmen  of 

THE  Crnr  of  Natchez  et  al.    [No.  462.] 

In  Error  to  the  Supreme  Court  of  the 

State  of  Mississippi. 

See  same  ease  below,  88  Miss.  1,  41  So. 
498. 

Mr.  Wade  R.  Toung  for  plaintiffs  in  er- 
ror. 

Mr.  Robert  H.  Thompson  for  defendants 
in  error. 

November  30,  1908.  Per  Curiam:  Writ 
•of  error  dismissed  for  want  of  jurisdiction. 
Thornton  ▼.  Natchez,  88  Miss.  1,  41  So.  498; 
Thornton  v.  Natchez,  63  C.  C.  A.  626,  129 
Fed.  86,  87;  writ  of  certiorari  denied  in 
197  U.  S.  020,  49  L.  ed.  909,  26  Sup.  Ct 
Rep.  797;  Harrison  v.  Myer,  92  U.  S.  116, 
23  L.  ed.  606;  Moran  t.  Horsky,  178  U.  8. 
-206,  44  L.  ed.  1038,  20  Sup.  Ct.  Rep.  866; 
New  Orleans  Waterworks  Co.  v.  Louisiana 
«ugar  Ref.  Co.  126  U.  S.  18,  31  L.  ed.  607, 
8  Sup.  Ct.  Rep.  741;  St  Paul  Gaslight  Co. 
ir.  St  Paul,  181  U.  S.  142,  148,  46  L.  ed. 
788,  791,  21  Sup.  Ct  Rep.  675;  Reals  v. 
Cone,  188  U.  S.  184,  47  L.  ed.  435,  23  Sup. 
•Ct  Rep.  276;  Winona  &  St  P.  R.  Co.  v. 
Plainview,  143  U.  S.  371,  390,  36  L.  ed.  101, 
199,  12  Sup.  Ct  Rep.  630;  Hammond  ▼. 
Johnston,  142  U.  S.  73,  36  L.  ed«  941,  12 
^up.  Ct  Rep.  141. 


KOMAOA    &    Co.,    Petitioner,    v.    United 

States.    [No.  488.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuiut  Court  of  Appeals  for 
-the  Ninth  Circuit 

Messrs.  John  M.  Thurston,  Thomas  Iltch, 
J.  J.  Dunne,  and  W.  Wickham  Smith  for 
petitioner. 

The  Attorney  General,  the  Solicitor  Gen- 
•eral,  and  J.  C.  McReynolds  for  respondent. 

November  30,  1908.    Granted. 


Auxaudbb  D.  Shaw  et  al.»  eie.,  App6l]aat% 

V.  United  States.    [No.  426.] 

Appeal  from  the  Cirouit  Court  of  the 
United  States  for  the  Southern  District  of 
New  York. 

See  same  case  below,  168  Fed.  648. 

Messrs.  Edward  S.  Hatch  and  Walter  F. 
Welch  for  appellants. 

The  Attorney  General  and  the  Solicitor 
General  for  appellee. 

November  30,  1908.  Per  Curiam:  Appeal 
dismissed  for  the  want  of  jurisdiction. 
Alexander  D.  Shaw  ft  Co.  ▼.  United  States, 
141  Fed.  469,  76  C.  C.  A.  291,  144  Fed.  329, 
203  U.  S.  691,  61  L.  ed.  331,  27  Sup.  Ct 
Rep.  779 ;  American  Sugar  Ref.  Co.  v.  Unit- 
ed States,  No.  3  of  this  term,  dedded  to- 
day. [211  U.  S.  155,  58  L.  ed.  — ,2d  Sup. 
Ct  Rep.  89.] 


B.  M.  Delk,  Petitioner,  t.  St.  Loms  A  Sah 

Fbaitcisoo    Railboad    CoMPAirr.     [No. 

697.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  f6r 
the  Sixth  Circuit 

Messrs.  Frederic  D.  McKenney  and  Luthtf 
M.  Walter  for  petitioner. 

Mr.  W.  F.  Evans  for  respondent 

November  80,  1908.    Granted, 


SHEBIDAlf  KiBK  ODlfTSAOT  OOMPAITT,  Plain- 
tiff in  Error  v.  Ukited  States.  [Na 
46.] 

In   Error  to  the  District  Court  of  the 
United  States  for  the  Southern  District  of 
Ohio. 
Mr.  D.  T.  Watson  for  plaintiff  in  error. 
The  Attorney  General  for  defendant  in  er- 
ror. 

December  3,  1908.    Dismissed  pursuant  to 
the  Tenth  Rule. 


W.  J.  MuBBAT  et  al.,  etc.  Petitioners,  ▼• 

Wilson  Disthuno  CoicPAinr  et  al.    [No. 

626.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit. 

Messrs.  W.  F.  Stevenson,  B.  L.  Abney,  J. 
Frazer  Lyon,  D.  W.  Rountree,  T.  B.  Felder* 
C.  L.  Anderson,  and  Donald  S.  Matheson 
for  petitioners. 

Messrs.  T.  Moultrie  Mordecai,  Alfred  8. 
Barnard,  Franlc  Carter,  and  George  B.  Les- 
ter for  respondents. 

December  7,  1908.    Granted. 
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PriTSHUHo,  CrxoxKKATi,  Chicago,  &  Sr. 
Loins  Railway  Compakt,  Plaintiff  in 
Error,  ▼.  Geoboe  W.  Liohtheibeb  [No. 
141];  PnrsBTTBGH,  Cincinnati,  Chicago, 
&  St.  Louis  Railway  Company,  Plain- 
tiff in  Error,  v.  Thomas  Coixms   [No. 

.    142];   PmSBUBGH,  CINCINNATI,  CHICAGO, 

&  St.  Louis  Railway  Company,  Plain- 
tiff in  Error,  v.  William  R.  Ross  [No. 
178]. 

In  Error  to  the  Supreme  Court  of  the 
State  of  Indiana. 

See  same  case  helow,  No.  141,  168  Ind. 

438,  78  N.  E.  1033;  No.  142,  168  Ind.  467,  80 

N.  E.  416;  No.  178,  169  Ind.  3,  80  N.  E.  846. 

Mr.  Allen  ZoUars  for  plaintiff  in  error. 

Mr.  Stewart  T.  McConnell  for  defendants 

in  error. 

December  7, 1008.  Per  Curiam:  Writs  of 
error  scTerally  dismissed  for  want  of  juris- 
diction. Tullis  V.  Lake  Erie  ft  W.  R.  Co. 
176  U.  8.  348,  44  L.  ed.  192,  20  Sup.  Ct. 
Rep.  136;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
y.  Lightheiser,  168  Ind.  438,  78  N.  E.  1033; 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  ▼.  Collins, 
168  Ind.  467,  80  N.  E.  416;  Pittsburgh,  C. 
C.  &  St  L.  R.  Co.  Y.  Ross,  169  Ind.  3,  80  N. 
R846. 


CmCAGO,   BUBUNGTON,  ft  QuiNOY  RAILWAY 

Company,  Petitioner,  ▼.  Ebabtus  W.  Wil- 
LABD,  Administrator,  etc.    [No.  627.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Serenth  Circuit 
Mr.  Albert  J.  Hopkins  for  petitioner. 
Messrs.  Arthur  J.  Eddy  and  Emil  a  Wet- 
ten  for  respondent 
December  7,  1008.    Granted. 

John  F.  Elumpp  et  al.,  etc      Petitioners, 
T.  C.  Wbslky  Thomas.     [No.  632.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Third  Circuit 
See  same  case  below,  89  C.  0.  A.  643,  162 

Fed.  863. 
Mr.  Henry  J.  Webster  for  petitioners. 
The  Attorney  General  and  the  Solicitor 

General  for  respondent 
Deoember  7,  1908.    Denied. 


Gbobos  Clouob,  Petitioner,  t.  Gband  Tbunk 
WiSTKBN  Railway  Company.  [No.  464.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Cireuit  Court  of  Appeals  for 

the  Sixth  Cireuit 
See  same  ease  below,  11  LJt.A.(NJl)  446, 

86  C.  C.  A.  1,  166  Fed.  81. 
Mr.  H.  H.  Hatch  for  petiti< 
Mr.  H.  Geer  for  respondent 
Deeember  14, 1908.    ^    ' 


Ex  PASTE:    In  thb  mattkb  of  J.  A.  Jono, 
Petitioner.     [No.  — ,  Original.] 
Motion  for  leave  to  file  a  petition  for  A 

Writ  of  Mandamus. 
Mr.  S.  P.  Jones  for  petitioner. 
December  14,  1908.    Denied. 


W.  A.  Gaines  &  Company,  Plaintiff  in  Er* 
ror,  Y.  C.  A.  Knecht  &  Son.    [No.  62.] 
In  Error  to  the  Court  of  Appeals  of  the 

District  of  Columbia. 

See  same  case  below,  27  App.  D.  C.  630. 
Messrs.   James   L.   Hopkins,   Daniel   W. 

Lindsey,  Alfred  A.  Eidcs,  and  William  Ne- 

▼arre  Cromwell  for  plaintiff  in  error. 
Mr.  Arthur  E.  Wallace  for  defendant  in 


error. 

December  14,  1908.  Per 
of  error  dismissed  for  want 
Frasch  v.  Moore,  211  U.  S. 
29  Sap.  Ct  Rep.  6.  See  act 
1906,  for  the  registration  of 
Stat  at  L.  724,  ehap.  692, 
passim,  U.  8.  Comp.  Stat 
1008. 


Curiam:  Writ 
of  jurisdiction. 
1.  63  L.  ed.  — , 
of  February  20, 
trademarks,  S3 
§§  9,  16-18,  et 
Supp.  1907»  p. 


E.  E.  CuBVENOBB,  Trustee  in  Bankrupt^, 
etc.,  Appellant  ▼•  Allen  Chaney  [Now 
221];  E.  E.  Clxvenobb,  Trustee  in  Bank- 
ruptcy,  etc..  Appellant  ▼•  James  D.  Lyu 
[No.  222];  E.  B.  Cletenoeb,  Trustee  in 
Bankrupt<^,  etc..  Appellant  ▼•  Emily  M. 
Nichols  [No.  223]. 
Appeals  from  the  United  States  Cireiiit 

Court  of  Appeals  for  the  Sixth  Circuit 
See  same  case  below,  84  C.  C.  A.  661,  167 

Fed.  67. 
Messrs.  B.  E.  Clevenger  and  Cook  Danf ord 

for  appellant 
Mr.  A.  H.  Mitchell  for  appellees. 
Deeember  14, 1908.   Per  Curiam:  Appeals 

dismissed  for  want  of  Jurisdiction.    AppU- 

eatlona  for  Certiorari  denied.    Chapman  ▼• 

Bowen,  207  U.  8.  89,  62  L.  ed.  116,  28  8v^ 

Ct  Rep.  82. 


John  6.  Hobd,  Collector  of  Interna!  Rero- 

nne,  ete..  Plaintiff  in  Error,  t.  J.  Oaaa- 

NOYAS.     [No.  444.] 

In  Error  to  the  Supreme  Court  of  the 
PhUippine  Islands. 

The  Attorney  General  for  plaintiff  in  er» 
ror. 

No  >ppearance  for  defendant  in  error. 

Deeember  14,  1908.  Dismissed  with  oosl% 
on  motion  of  Mr.  Solidtor  General  Hegri  ler 
the  plaintiff  in  error. 


1908. 


MEMORANDUM  CASBa 


BAifXTEL  B.  Habtman,  Petitioner,  y.  Jobs 
D.  Pass  &  Sons  CoicPAinr.    [No.  68.] 
On  Writ  of  Certiorari  to  the  United  States 
CSrcuit  Court  of  Appeals  for  the  Sixth  Cir- 
cuit. 

See  same  ease  below,  12  L.R.A.(N.8.)  136, 
82  C.  C.  A.  158,  163  Fed.  24 
Mr.  Frank  F.  Reed  for  petitioner. 
Messrs.  William  J.  Shroder  and  Alton  B. 
Parker  for  respondent. 

December  21,  1908.    Dismissed  with  costs 
on  motion  of  counsel  for  the  petitioner. 


United  States,  Petitioner,  t.  Staivdabd  Oil 

Company,  a  Corporation  Organized  and 

Existing  under  the  Laws  of  the  State  of 

Indiana.    [No.  628.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

See  same  case  below,  164  Fed.  376. 

The  Attorney  General,  the  Solicitor  Gen- 
eral, and  Messrs.  Frank  B.  Kellogg,  Edwin 
W.  Sims»  and  James  H.  Wilkerson  for  pe- 
titioner. 

Messrs.  John  S.  Miller,  Moritz  Rosenthal, 
and  Alfred  D.  Eddj  for  respondent. 

January  4,  1000.    Denied. 


Cbioaoo,  St.  Pattl^  Minnbapous,  ft  Omaha 

Rt.   Co.   et  al.,  Petitioners,  ▼.  United 

States.    [No.  634.] 

Petition  for  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit 

See  same  case  below,  162  Fed.  836. 

Mr.  Thomas  Wilson  for  petitioners. 

The  Attorney  General,  the  Solicitor  Gen- 
eral, and  Assistant  to  the  Attorney  General 
Ellis  for  respondent. 

January  4,  1900.    Denied. 


John  F.  Montgoicebt,  Managing  Owner, 
etc.,  et  al.,  Petitioners,  ▼.  C.  W.  Chat- 
field,  Master,  etc.    [No.  641.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fourth  Circuit. 
See  same  ease  below,  89  0.  a  A.  672,  162 

Fed.  882. 
Messrs.  Edward  B.  Blodgett,  R.  0.  Bick- 

ford,  and  Frederick  W.  Eaton  for  petition- 

•n. 
Messrs.  Robert  M.  Hughes  and  Jamst  D. 

Dswell,  Jr.,  for  respondent. 
January  i^  1900.    Denied. 
89aa-44. 


Delawabb  SsAicxaBs  Tube  OoicPAirr  <i  aL, 

Petitioners,  ▼.  Sheut  Stkbe.  Tube  Oom- 

PANT.    [No.  660.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 

See  same  case  below,  88  C.  C.  A.  110,  160 
Fed.  928. 

Mr.  Charles  K.  Offield  for  petitioners. 

Messrs.  Thomas  M.  Bakewell  and  L.  8. 
Bacon  for  respondent. 

Januaty  4,  1909.    Denied. 


BiTBN  I«iNB,  Ltd.,  Petitioners,  ▼.  Untiv) 

States  ft  Austbalabia  Steamship  Coic- 

PANT.    [No.  667.] 

Petition  for  a  Wnt  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit 

See  same  case  below,  89  C  0.  A.  278,  162 
Fed.  298. 

Messrs.  J.  Parker  Kirlin  and  Charles  R. 
Kickox  for  petitioner. 

Mr.  Harrington  Putnam  for  respondent. 

Januaiy  4,  1909.    Denied. 


Chicago  ft  Alton  Railway  Cohpant,  Pe> 
titioner,  r.  United  States  [No.  238]; 
John  N.  Faithobn,  Petitioner,  v.  United 
States  [No.  239];  Fbid  A.  Wann,  Pe- 
titioner, y.  United  States  [No.  240]. 
On   Writs   of   Certiorari   to   the  United 

States  Circuit  Court  of  Appeals  for  the 

Seventh  Circuit. 
See  same  case  below,  84  C.  C.  A.  324,  166 

Fed.  668. 
Messrs.  F.  S.   Winston,  Robert  Mather, 

John  Barton  Payne,  S.  H.  Strawn,  Ralph  M. 

Shaw,   and   Blackburn   Esterline  for   peti- 
tioners. 
The  Attorney  General  and  the  Solicitor 

General  for  respondent. 
Januaiy  4,  1909.    Judgments  affirmed  by 

a  divided  courts  and  causes  remanded  to  the 

District  Court  of  the  United  States  for  ths 

Northern  District  of  lUinoii. 


Bessie  E.  Stefp  et  aL,  Appellants,  ▼.  Chi- 

CAQo,  Rook  Island  ft  PAcmo  Railway 

CoHPANT.    [No.  79.] 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Western  Distriet  of 
Missouri. 

Mr.  William  C  Scarritt  for  appellants. 

Mr.  M.  A.  Low  for  appellee. 

Januaty  4,  1909.    Dismisssd  pe 
latioB. 
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OmiBEBLAiTD  Telephoits  ft  Telegraph  Coic- 

PANY,  Appellant,  ▼.  Citt  of  Louisyhu:, 

Kentucky.    [No.  251.] 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of 
Kentucky. 

Mr.  David  W.  Fairleigh  for  appellant. 

No  appearance  for  appellee. 

January  4,  1900.  Dismissed  with  costs 
on  motion  of  counsel  for  appellant. 


H.  V.  Merges  et  al.,  Trustees  in  Bankruptcy, 
etc.,  Appellants,  v.  Andrew  G.  Dunlop, 
Trustee  in  Bankruptcy,  etc.    [No.  296.] 
Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit 
Mr.  M.  H.  Boutelle  for  appellants. 
Mr.  Hector  Backster  for  appellee. 
January  4,  1909.     Dismissed  per  stipu- 
lation. 

R.   Flores   Maoon   et  aL,   Appellants,  t. 

United  States.    [No.  378.] 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
California. 

Mr.  HalTor  Steenerson  for  appellants. 

The  Attorney  General  and  the  Solicitor 
General  for  appellee. 

January  4,  1909.  Dismissed  pursuant  to 
the  Tenth  Rule. 

James  Hamilton  Lewis  et  al.,  Petitioners, 
V.  Alton  Wateb  Company.  [No.  652.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 
See  same  case  below,  166  Fed.  840. 
Messrs.  Elijah  N.  Zoline  and  James  Ham- 
ilton Lewis  for  petitioners. 

Messrs.   William  Burry  and  Levi  Davis 
for  respondent. 
January  11,  1909.    Denied. 

John  N.  Shackelford.  Petitioner,  t.  El- 
wood  D.  Fulton.     [No.  668.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fourth  Circuit. 
Mr.  Robert  G.  Linn  for  petitioner. 
No  appearance  for  respondents 
January  11,  1909.    Denied. 

George  £.  Babcogk  et  aL,  Petitioners,  t. 

Anna  M.  DeMotf  et  al.    [No.  669.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

See  same  case  below,  88  C.  a  A.  649  160 
Fed.  882. 

Mr.  Milton  Brown  for  petitioner. 

Ko  appearanoe  for  respondents. 

January  18,  1909.    Denied. 


Clat  Center  Elsctbio  Liobt  ft  Po¥ 
Company,  Plaintiff  in  Error,  ▼.  Crrr  or 
Clat  Center  et  al.     [No.  630.] 
In  Error  to  the  Supreme  Court  of  the 
State  of  Kansas. 

See  same  case  below  (Kan.)  97  Pac.  377» 
800. 
Mr.  C.  C.  Coleman  for  plaintiff  in  error. 
Mr.  A.  E.  Crane  for  defendants  in  error. 
January  11,  1909.    Per  Curiam:    Writ  of 
Error  dismissed   or   want   of  jurisdiction. 
P.  6.  Oxley  Stave  Co.  ▼.  Butler  County,  166 
U.  S.  648,  41  L.  ed.  1149,  17  Sup.  Ct  Rep. 
709;  Capital  Nat  Bank  ▼.  First  Nat.  Bank, 
172  U.  S.  426,  43  L.  ed.  602,  19  Sup.  Ct 
Rep.  202;  Mutual  L.  Ins.  Co.  y.  McGrew, 
188  U.  S.  291,  308,  47  L.  ed.  480,  484,  63 
L.R.A.  33,  23  Sup.  Ct  Rep.  376;  White  t. 
Bird,  45  Kan.  759,  26  Pae.  468. 

United  States,  Phiintiff  in  Error,  ▼.  Bob- 

nnr  Powell.    [No.  63.] 

In  error  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Ala- 
bama. 

See  same  ease  below,  161  Fed.  648. 

The  Attorney  General  and  Assistant  A^ 
tomey  General  Fowler  for  plaintiff  in  er- 
ror. 

No  appearance  for  defendant  in  error. 

January  11, 1909.  Per  Curiam:  Thejudg' 
ment  is  affirmed  on  the  authority  of  Hodges 
V.  United  SUtes,  203  U.  S.  1,  51  L.  ed.  65« 
27  Sup.  Ct  Rep.  6.  (Mr.  Justiee  Moody 
did  not  sit) 


WiLUAMBBXTBOH  CiTT  FiBE  INSIXTBANGB  COK- 

PANT  OF  Bbookltn,  N.  Y.,  Petitioner,  t. 

Leon  Willabd,  Doing  Business  under  th« 

Finn  Name  of  Leon  ^Uard  ft  Company. 

[No.  645.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit 

See  same  case  below,  164  Fed.  404. 

Messrs.  T.  C.  Van  Nms  and  Joseph  H. 
Choate  for  petitioner. 

Mr.  £.  S.  Pilsbuiy  for  respondent 

Messrs.  Charles  S.  Wheeler  and  J.  F« 
Bowie  as  amioi  ourim, 

January  18,  1909.    Denied. 


J.  N.  Bean  et  dl.,  Petitionersy  ▼.  W.  A.  Mob- 
bis  et  al.    [No.  664.] 
Petition  for  a  Writ  of  Certiorari  to  th* 

United  States  Circuit  Court  of  Appeals  for 

the  Ninth  Cirenit 
Mr.  Thomas  J.  Walsh  for  petitioners. 
Messrs.  N.  W.  McConnell,  Andrew  Wilsoi^ 

and  Noel  W.  Barksdale  for  responde&ts. 
Januaiy  18,  1909.    Granted. 
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MEMORANDUM  CASB& 


601 


jAios  RuDoif  H  Gabfield,  Seoretaiy  of  the 
Interior,  Plaintiff  in  Error,  y.  Unitbd 
States  kz  bel.  Benjamut  F.  Vaughah, 
Guardian,  etc.  [No.  371];  James  Ru< 
DOLPH  Garfield,  Secretary  of  the  Inte- 
rior, Plaintiff  in  Error,  v.  United  States 
KZ  BEL.  Edwabd  A.  Vaughan  [No.  372] ; 
Jaues  Rudolph  Gabfield,  Secretary  of 
the  Interior,  Plaintiff  in  Error,  ▼.  United 
States  ex  bel.  Benjamin  F.  Vaughan 
[No.  373];  James  Rudolph  Garfield, 
Secretaiy  of  the  Interior,  Plaintiff  in  Er 
ror,  V.  United  States  ex  bel.  Ambbose 
L.  Rice  [No.  374]. 
In  Error  to  the  Court  of  Appeals  of  the 

District  of  Columbia. 

The  Attorney  General  for  plaintiff  in  er- 
ror. 
Messrs.   Charles  J.  Kappler,  Charles  H. 

Merillat,  James  K.  Jones,  and  Charles  M. 

Fechheimer  for  defendants  in  error  in  Nos. 

871,  372,  373. 
No  appearance  for  defendant  in  error  in 

No.  874. 
January  18,  1009.    Dismissed  with  costs 

OB  motion  of  Mr.  Solicitor  General  Hoyt  for 

the  plaintiff  in  error. 


Mabokto  Lbdno  et  al.,  Plaintiffs  in  Error, 

▼.  United  States.    [No.  94.] 

In  Error  to  the  Supreme  Court  of  the 
Philippine  Islands. 

Messrs.  A.  B.  Browne  and  Alexander 
Britton  for  plaintiffs  in  error. 

The  Attorney  General  for  defendant  in  er^ 
ror. 

January  21,  1909.  Dismissed  pursuant  to 
Tenth  Rule. 


William    Cbozieb,    Petitioner,    ▼.    Fbibd 
Kbufp  Aktibnoesellsohaft.    [No.  675.] 
Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Colum- 
bia. 

The  Attorney  (General  and  the  Solicitor 
General  for  petitioner. 
Mr.  William  A.  Jenner  for  respondent. 
January  25,  1909.    Granted. 


Joseph  N.  Cabpenteb  et  al..  Petitioners,  ▼. 

Datid  J.  Wink.    [No.  683.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the   Second   Circuit. 

Mr.  John  R.  Abney  for  petitioners. 

Mr.  John  W.  Boothby  for  respondent. 

January  25,  1909.    Granted. 


Spokane  Vallbt  Land  ft  Watbb  Gompavt* 
Plaintiff  in  Error,  t.  R.  Biadson  and  Ann* 
C.  Madson,  His  Wife  [No.  202] ;  Sfokanb 
Valley  Land  &  Wateb  Company,  Plain- 
tiff in  Error,  ▼.  R.  Madson  and  Anna 
Madson  [No.  231.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Washington. 

See  same  case  below.  No.  202,  40  Wash. 
414,  6  L.RA.(N.S.)  257,  82  Pac  718;  No. 
231,  46  Wash.  640,  91  Pac.  1. 
Mr.  Albert  Allen  for  plaintiff  in  error. 
Mr.  S.  C.  Hyde  for  defendants  in  error. 
January  25,  1909.  Per  Curiam:  Writs  of 
Error  dismissed  for  want  of  jurisdiction. 
Hardin  v.  Shedd,  190  U.  S.  608,  47  L.  ed. 
1166,  23  Sup.  Ct.  Rep.  685;  Mutual  L.  Ins. 
Co.  T.  McGiew,  188  U.  S.  291,  47  L.  ed.  480, 
63  L.R.A.  33,  23  Sup.  Ct.  Rep.  375;  Hulbert 
7.  Chicago,  202  U.  S.  275,  50  L.  ed.  1026, 
26  Sup.  Ct  Rep.  617;  Madson  t.  Spokane 
Valley  Land  &  Water  Co.  40  Wash.  414,  6 
L.RA.(N.S.)  257,  82  Pae.  718,  46  WsBh. 
640,  91  Pac  1. 


Sam  Fbeshman,  Plaintiff  in  Error,  t.  Unit- 
ed States.    [No.  298.] 
In  Error  to  the  District  Court  of  the 
United  States  for  the  Northern  District  of 
Texas. 

Messrs.  F.  M.  Etheridge  and  J.  M.  Me- 
Cormick  for  plaintiff  in  error. 

The  Attorney  General  and  the  Solicitor 
General  for  defendant  in  error. 

January  25,  1909.  Per  Cwriam:  Writ  of 
Error  dismissed  for  want  of  Jurisdiction. 
Adams  v.  New  York,  192  U.  S.  586,  48  L.  ed. 
575,  24  Sup.  Ct.  Rep.  372;  Radford  ▼.  United 
States,  63  C.  C.  A.  491,  129  Fed.  49;  Mc- 
Gregor y.  United  States,  134  Fed.  187. 


Thbodobb  R.  Conyebse,  Receiver,  etc. 
Plaintiff  in  Error,  y.  ^tna  National 
Bank  [No.  75] ;  Thbodobe  R.  Convebsb, 
Reeeiyer,  etc  Plaintiff  in  Error,  y.  Fibbt 
National  Bank  of  SinmELD  [No.  76]. 
In  Error  to  the  Supreme  Court  of  Er- 
rors of  the  State  of  Connecticut. 

See  same  case  below,  79  Conn.  60S,  65 
Atl.  1064,  1065. 

Messrs.  William  Waldo  Hyde  and  Charles 
Welles  Gross  for  plaintiff  in  error. 

Messrs.  Gardiner  Greene,  Frank  T. 
Browne,  and  Charles  E.  Series  for  defend- 
ants in  error. 

January  25,  1909.  Per  Curiam:  Judg- 
ments reyersed  with  costs,  on  the  authority 
of  Bemheimer  v.  Converse,  206  U.  8.  516, 
51  L.  ed.  1163,  27  Sup.  Ct  Rep.  755,  and 
cases  remanded  for  further  proceedings  ia 
conformity  to  law. 
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Gooir  SHTTiro,  alias  No  Smnra,  Plaintiff  in 
Error,  ▼.  Unitbd  States.     [No.  85.] 
In  Error  to  the  Distriet  Court  of  the 
United  States  for  the  District  of  Massaefau- 
•etts. 

Messrs.  Thomas  J.  Barry  and  Harry  J. 
Jaquith  for  plaintiff  in  error. 

The  Attorney  General  and  the  Solicitor 
General  for  defendant  in  error. 

January  25,  1900.  Fw  Ouriam:  Judg- 
ment affirmed.    Act  of  September  18,  1888, 

25  Stat,  at  L.  476,  chap.  1015,  8  13,  U.  S. 
Comp.  Stat.  1901,  p.  1312;  act  of  May  5, 
1892,  27  Stat,  at  L.  25,  chap.  60,  §9  3,  6, 
U.  S.  Comp.  SUt  1901,  p.  1319;  act  of 
November  8,  1893,  28  Stat,  at  L.  7,  chap. 
14,  §  1,  U.  a  Comp.  Stat  1901,  p.  1321; 
treaty  of  1904,  33  Stat  at  L.  2215;  act  of 
April  27,  1904,  33  Stat  at  L.  394,  chap. 
1630;  United  States  t.  Lee  Ten  Tki,  185  U. 
S.  213,  46  L.  ed.  878,  22  Sup.  Ct  Rep.  629; 
Chin  Bak  Kan  v.  United  States,  186  U.  S. 
193,  46  L.  ed.  1121,  22  Sup.  Ct  Rep.  891; 
Liu  Hop  Fong  y.  United  States,  209  U.  S. 
453,  52  L.  ed.  888,  28  Sup.  Ct  Rep.  576; 
Fong  Yue  Ting  v.  United  States,  149  U.  S. 
098,  37  L.  ed.  905,  13  Sup.  Ct  Rep.  1016. 

Ramon  Valdbs,  Plaintiff  in  Error,  ▼.  Yen- 
tuba  MuNiOH  [No.  457] ;  Ramon  Valdbs, 
Plaintiff  in  Error,  y.  O.  M.  Wood  [No. 
473] ;  Ramon  Valdbs,  Plaintiff  in  Error, 
V.  BdABiA  Vbnbqa  Pebianbs  [No.  474]. 
In  Error  to  the  District  Court  of  the 
United  States  for  Porto  Rico. 

See  same  case  below  on  writ  of  error. 
No.  457,  4  Porto  Rico  Fed.  Rep.  99;  No. 
473,  3  Porto  Rico  Fed.  Rep.  503. 

Messrs.  F.  Kingsbury  Curtis,  John  G.  Car- 
lisle, and  Henry  A.  Stickney  for  plaintiff  in 
error. 
Mr.  Willis  Sweet  for  defendants  in  error. 
February  1,  1909.  Per  Curiam:  Writs 
of  Error  dismissed  for  want  of  jurisdiction- 
al amounts.  Act  of  April  12,  1900,  chap. 
191,  31  SUt  at  L.  77,  S§  84,  35;  act  of 
March  2,  1901,  chap.  812,  31  SUt  at  L. 
953,  S  3;  Royal  Ins.  Co.  y.  Martin,  192  U. 
S.  149,  159,  48  L.  ed.  385,  388,  24  Sup.  Ct 
Rep.  247;  Ortega  v.  Lara,  202  U.  &  339, 
50  L.  ed.  1055,  26  Sup.  Ct.  Rep.  707;  Peres 
y.  Fernandez,  202  U.  S.  80,  50  L.  ed.  942, 

26  Sup.  Ct  Rep.  561 ;  Qarrozi  y.  Dastas,  204 
U.  S.  64,  73,  51  L.  ed.  369,  876,  27  Sup.  Ct 
Rep.  224. 

Ex  pabtb:  In  ths  matteb  or  ths  I>owAfii- 

Ao  Manufactubino  Compant,  Petitioner. 

[No.  — ,  Original.] 

Motion  for  leave  to  file  a  petition  for  a 
Writ  of  Mandamus. 

Messrs.  Fred  L.  Chappell,  Morison  R. 
iWaittt,  and  Edmund  Wetmore  for  petitioner. 

February  1,  1909.    Denied.' 


William  Notlbt  et  aL,  Plaintiffs  in  Error, 
y.  Cecil  Bbown  and  Anthony  Lidgate, 
ProponenU  of  the  Will  of  Charles  Not- 
ley.  Deceased  et  aL  [No.  361.] 
In  Error  to  the  Supreme  Court  of  tha 
Territory  of  Hawaii. 

See  same  case  helow,  15  Haw.  435;  on  re- 
hearing, 15  Haw.  700;  on  second  rehearing^ 
16  Haw.  66;  on  motion  to  quash  writ  of 
error,  17  Haw.  455. 

Messrs.  Robert  M.  Morse,  William  M. 
Richardson,  and  Robbins  B.  Anderson  for 
plaintiffs  in  error. 

Messrs.  A.  B.  Browne,  Alexander  Britton^ 
and  W.  L.  SUnley  for  defendanU  in  error. 
February  1,  1909.  Per  Curiam:  WriU  of 
Error  dismissed.  Harrington  r.  Holler 
(Crawford  y.  Haller)  111  U.  8.  796,  28  L. 
ed.  602,  4  Sup.  Ct  Rep.  697;  Knickerbocker 
Ins.  Co.  y.  Comstock,  16  WalL  258,  21  L.  ed. 
493;  Notley  y.  Brown,  208  U.  S.  429,  52 
L.  ed.  559,  28  Sup.  Ct  Rep.  385. 


J.  A.  ScBiyEN  Company,  Petitioner,  ▼.  Rio» 
Snx  Dbt  Goods  Compant  [No.  679]; 
J.  A.  SoBiyiN  Company,  Petitioner,  y. 
Premium  Mantttactobing  Company  [No. 
680] ;  J.  A.  ScBiysN  Company,  Petitioner, 
y.  Febou8on*MoKinnky  Dby  Goods  Com- 
pany [No.  681J. 
Petitions  for  Writs  of  Certiorari  to  tha 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit 
See  same  case  below,  165  Fei  630. 
Mr.  Arthur  yon  Briesen  for  petitioner. 
Messrs.  Montsgue  Lyon  and  Frederick  W. 

Lehman  for  respondents  in  Noa.  679  and 

680. 
Mr.  Samuel  8.  Watson  for  respondent  ia 

No.  681. 
February  I,  1909.    Denied. 


Timothy  MoCabthy  et  aL,  Petitionera,  ▼• 
BuNKXB   Hnx.  ft   SuLiiiyAN   Mining   4 

CONCENTBATING    COMPANY    et    aL       [NOw 

684]. 

Petition  for  a  Writ  of  Certiorari  to  tha 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit 

See  same  case  below,  164  Fed.  927. 

Messrs.  W.  T.  Stoll  and  W.  C.  Jones  for 
petitioners. 

Mr.  C.  W.  Deale  for  respondents. 

Fd>niary  1,  1909.    Denied. 


Ex  PABiis  In  ths  mattes  or  Maby  Hatok 

RiQOS,  Administratrix,    ate.*    Petitionsr. 

[No.  »,  Original.] 

Motion  for  leays  to  ills  a  petttiaB  te  • 
Writ  of  Mandamus. 

Mareh  1,  1909.    Granted. 


1908. 


MSMORANDUM  CASS& 


Hugh  R.  Healt,  Petitioner,  ▼•  Suir  OoK- 
PANT,  OwneTi  etc.     [No.  804.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

See  same  case  below,  80  C.  C.  A.  300, 
163  Fed.  48. 

Messrs.  William  J.  Wallace  and  Fred- 
erick M.  Brown  for  petitioner. 

Messrs.  J.  Parker  Kirlin  and  Charles  R. 
Hickoz  for  respondent. 
February  1,  1000.    Denied. 


JAHBS  Rtnx>iPH  Gabfikld,  Secretary,  ete., 
Petitioner,  ▼.  UnmsD  States  kz  bxl. 
Habvet  Spaldinq  [No.  608] ;  Jambs  Ru- 
dolph Gabfield,  Secretary,  etc.  Petition- 
er, ▼.  Uhitd  States  ez  bel.  James  H. 
Spaldinq  [No.  600];  James  Rudoupb 
Gabfield,  Secretary,  etc..  Petitioner,  ▼. 
UiviTED  States  be  bel.  Sdwin  W. 
Spaldinq  [No.  700]. 
Petitions  for  Writs  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Colum- 
bia. 

See  same  case  below,  86  Wash.  L.  Rep. 
703. 

The  Attorney  General,  the  Solicitor  Gen- 
eral, and  Assistant  Attorney  General  Wood- 
ruff for  petitioner. 
No  appearance  for  respondent. 
February  1,  1000.    Denied. 


H.  V.  Mebceb  et  al..  Trustees,  ete..  Appel- 
lants, ▼.  MoNiToa  Dbill  Compaht.  [No. 
617.] 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit 
Mr.  M.  H.  Boutelle  for  appellants. 
No  appearance  for  appellee. 
February  23,  1000.    Dismissed  per  stipu- 
lation. 


Texas  ft  Paoifio  Railway  Company  et  al.. 

Plaintiffs  in  Error,  ▼•  B.  F.  AUBir.    [No. 

155.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Texas. 

See  same  case  below,  100  Tez.  626,  101 
&   W.   702. 

Messrs.  John  F.  DiUon,  W.  L.  Hall,  D.  D. 
Duncan  for  plaintiffs  in  error. 

No  appearance  for  defendant  in  error. 

February  24,  1000.  Dismissed  with  oosts, 
•n  motion  of  Mr.  W.  L.  HaU,  for  the 
plaintiffs  in  error. 


AiasBT  H.  RnsoR,  Plslntiir  in  Bmr,  t« 

BSOAITABA  TiMBEB  LAHD  COMPAHY.     [NtK 

110.] 

In  Error  to  the  Supreme  Court  of  ths 
State  of  Michigan. 

See  same  case  below,  147  Mich.  610,  111 
N.  W.  845. 

Messrs.  0.  H.  Reed  and  E.  C.  Chapin  for 
plaintiff  in  error. 

Mr.  C.  C  Lancaster  for  defendant  in  er« 
ror. 

February  26,  1000.  Dismissed  with  costs 
on  motion  of  counsel  for  the  plaintiff  la 
error. 


Ex  PABTE:  In  the  matteb  or  the  Hudson 

Oil  ft  Supply  Company,  Petitioner.    [No. 

— ,  OriginaL] 

Motion  for  leave  to  file  a  petition  for  • 
Writ  of  Prohibition. 

Mr.  De  Lagnel  Berier  lor  petitioner. 

March   1,   1000.     Denied. 

Ex  PABTE:  In  the  matteb  oar  Hunk  Mo- 
WiLUAMS,   Petitioner.     [No,  — ^  Origi- 
nal] 
Motion  for  leave  to  file  a  petition  for 

a  Writ  of  Prohibition. 
Mr.  Richard  D.  Currier  for  petitioner. 
March  1,  1000.    Denied. 

Bebnabb  MoFaoden,  Petitioner,  t.  Unizbd 

States.    [No.  720.] 

Petition  for  a  Writ  of  Certiorari  to  ths 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 

See  same  ease  below,  165  Fed.  6L 

Mr.  Henry  M.  Earle  for  petitioner. 

The  Attorn^  General  and  ths  Solicitor 
General  for  respondent. 

March  1,  1000.    Denied. 

United  States,  Petitioner,  ▼.  Daniel  J. 

RiMEB  et  aL    [No.  730.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit. 

The  Attorney  General  and  the  Solicitor 
General  for  petitioner. 

No  appearanee  for  respondents. 

March  1,  1000.    Granted. 


Gband  TteUNK   Westbbn  Railway  Com* 
PANY,  Petitioner,  ▼.  John  F.  Dbvinb,  Ad- 
ministrator, ete.     [No.  781.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  i<k 

the  Seventh  Circuit 
Mr.  G.  W.  Kretdnger  for  petitioiMr. 
Mr.  Edward  Maher  for  respondsaii 
March  8,  1000.    Denied. 
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Oct.  Tbm, 


Lawbbnce  Johnson  ft  Co.,  Petitionen»  ▼• 

United  States.    [No.  733.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

See  same  case  below,  166  Fed.  728. 

Messrs.  Howard  T.  Walden  and  Henry  J. 
Webster  for  petitioners. 

The  Attorney  General  and  the  Solicitor 
General  for  respondent. 

March  8,  1909.    Denied. 


DowAGiAO  Mantjpaotukinq  Company,  Peti- 
tioner,   ▼.    McShebbt    Manufacturing 
CoHPANT  et  al.    [No.  734.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit.    See  same  case  below,  89 

C.  C.  A.  26,  160  Fed.  948,  on  rehearing,  89 

C.  C.  A.  612,  163  Fed.  34. 
Messrs.  Fred  L.  Chappell  and  Morison  R. 

Waite  for  petitioner. 
Messrs.  E.  £.  Wood  and  Joseph  Wilby  for 

respondents. 
March  8,  1909.    Denied* 


RuBBEB  TntB  Wheel  Company  et  al.,  Peti- 
tioners, Y.  GOODTEAB  TiBB  ft  RUBBEB  COM- 
PANY et  al.     [No.  736.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit. 
Messrs.  F.  P.  Fish,  Thomas  W.  Bakewell, 

Border  Bowman,  Charles  W.  Stapleton,  and 

Clarence  P.  Byrnes  for  petitioners. 
Mr.  H.  A.  Toulmin  for  respondents. 
March  8,  1909.     Denied. 


Patbiok  Lennox,  Petitioner,  y.  Allen- 
Lane  Co.,  et  al.  [No.  688] ;  Patbiok  Len- 
nox, Petitioner,  y.  Allen-Lane  Co.  et  al. 
[No.  689];  Patrick  Lennox,  Petitioner, 
Y.  Mxlyille  L.  Cobb  et  al.  [No.  690]; 
Patbigk  Lennox,  Petitioner,  y.  Melyhxb 
L.  Cobb  et  al.  [No.  691] ;  Patbigk  Len- 
nox, Petitioner,  y.  Gbobgb  S.  Rosbn- 
OBANTZ  et  al.  [No.  692];  Patbigk  Len- 
nox, Petitioner,  y.  Geobgb  S.  Rosen- 
CBANTZ,  et  al.  [No.  693]. 
Petitions  for  Writs  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  First  Circuit. 
See  same  case  below,  167  Fed.  114. 
Mr.  John  P.  Leahy  for  petitioner. 
Messrs.  William  H.  Dunbar  and  Frederick 

P.  Fish  for  respondents. 
March  15,  1909.    Denied. 


Edison  Electbig  Company,  Appellant,  y« 
Cnr  or  Pasadena  et  al.    [No.  122.] 
Appeal   from   the   Circuit  Court   of   the 

United  States  for  the  Southern  District  ol 

California. 
Mr.  H.  H.  Trowbridge  for  appellant. 
Messrs.  C.  J.  Willett,  William  J.  Hus- 

saker,  and  J.  P.  Wood  for  appellees. 
March  16,  1909.    Dismissed  with  costs,  on 

authority  of  counsel  for  appellant. 


W.  A.  FuFF,  Individually  and  as  Trustee^ 

etc.,  et  al..  Appellants,  y.  William  Li. 

BiDWELL  et  aL    [No.  126.] 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit. 

Mr.  Augustus  0.  Bacon  for  appellants. 

Messrs.  Minter  Wimberley,  Clifford  L.  An- 
derson, N.  E.  Harris,  Thomas  B.  Felder,  Jr.» 
and  Olin  J.  Wimberley  for  appellees. 

March  17,  1909.  Dismissed  with  008ti» 
pursuant  to  the  Tenth  Rule. 


Santa  Rita  Minino  Company,  Plaintiff  i» 
Error,  y.  James  N.  Upton.  [No.  134.] 
In  Error  to  the  Supreme  Court  of  the 

Territoiy  of  New  Mexico. 
Mr.  W.  B.  Childers  for  plaintiff  in  erron 
No  appearance  for  defendant  in  error. 
March   18,   1909.     Dismissed  with  eo0t% 

pursuant  to  the  Tenth  Rule. 


Fbank  J.Logan  et  al., Petitioners, y.  Fabv<^ 
EBs'  Deposit  National  Bank  of  Pitts^ 
BUBQH,  Pa.  et  al.    [Nos.  745,  746.] 
Petition  for  a  Writ  of  Certiorari  hereiiL. 
See  same  case  below,  168  Fed.  465. 
Messrs.  Hector  M.  Hitchings  and  Reesa 

Blizzard  for  petitioners. 
Messrs.  A.  Leo  Weil  and  B.  M.  Ambler 

for  respondents. 
March  22,  1909.    Denied* 


Gabpield  Memobial  Hospital,  Plaintiff  ia 
Error,  y.  Henby  B.  F.  Macfabland  et  aL» 
Commissioners  of  the  District  of  Colom- 
bia.    [No.  460.] 
In  Error  to  the  Court  of  Appeals  of  tha 

District  of  Columbia. 
Mr.  James  H.  Hayden   for  plaintiff  in 

error. 
No  appearance  for  defendants  in  error. 
March  22,  1909.    Dismissed  with  eoeti  <ni 

motion  of  Mr.  James  H.  Hayden  for  tlit 

Dlaintiff  in  error. 


1908. 


MEMORANDUM  GASES. 


Thibb  National  Bank  of  Cincinnati  et 
al.,  Petitioners,  y.  Zella  Conawat,  Ad- 
ministratrix, etc.,  et  al.     [No.  738.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fourth  Circuit. 

See  same  case  below,  167  Fed.  26. 
Mr.  George  M.  Hoffheimer  for  petitioners. 
Mr.  John  Bassel  for  respondents. 
March  22,  1000.     Denied. 


RoLUNo  Mill  Company  of  Amebioa  et  al.. 

Petitioners,  y.  Canton  Roll  &  Maohinb 

Company  et  al.     [No.  746.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit. 

Mr.  Hector  M.  Hitchings  for  petitioners. 

Messrs.  A.  Leo  Weil  and  B.  M.  Amber  for 
respondents. 

March  22,  1909.    Denied. 


8a8s  ft  Cbawfobd,  Plaintiffs  in  Error,  ▼. 

MiNNis  Thomas   and   Charley   Thomas. 

[No.   112.] 

In  Error  to  the  United  States  Giienit 
Court  of  Appeals  for  the  Eighth  Circuit. 

Messrs.  W.  A.  Leobetter  and  S.  T.  Bled- 
soe for  plaintiffs  in  error. 

Messrs.  A.  C.  Cnice  and  W.  I.  Cruce  for 
defendants  in  error. 

March  22,  1909.  Per  Curiam:  The  Writ  of 
Error  is  dismissed  for  want  of  Jurisdiction, 
on  authority  of  Laurel  Oil  &  Gas  Co.  y.  Mor- 
rison. 212  U.  S.  291,  S3  L.  ed.  — ^,29  Sup. 
Ct  Rep.  394,  decided  on  February  23,  last 

Bum  KiBKPATBiOK  ct  al.,  etc..  Petitioners,  t. 

St.  Louis  &  San  Fbancisco  Railboad  Co. 

[No.  757.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

See  same  case  below,  87  C.  C.  A.  36,  169 
Fed.  855. 

Mr.  Willard  L.  Sturdevant  for  petition- 
ers. 

Mr.  W.  F.  Evans  for  respondent. 

April  6,  1909.    Denied. 


Hasza  Cbuz  db  Qodinsb  et  al..  Appellants, 
▼.  Fbancis  H.  Dexteb.     [No.  646.] 
Appeal  from   the  District  Court  of  the 
United  States  for  Porto  Rico. 

Messrs.  Willis  Sweet  and  T.  D.  Mott,  Jr., 
lor  appellants. 
No  appearance  for  appellee. 
April  6,  1900.    Dismissed  with  costs,  on 
motion  of  Mr.  Frederie  D.  McKeniM^,  in  be- 
half of  counsel. 


Pboplk  of  the  State  of  New  Tobk  oh  the 
relation  or  the  New  Yobk  Elbotrio 
Lines  Co.,  Plaintiff  in  Error,  ▼.  William 
B.  Ellison,  Commissioner  of  Water  Sup- 
ply, Gas,  and  Electricity  of  the  City  of 
New  York,  et  aL  [No.  116.] 
In  Error  to  the  Supreme  Court  of  the 
State  of  New  York. 

See  same  case  below  in  Appellate  Divi- 
sion, 116  App.  DiY.  264,  101  N.  Y.  Supp. 
56;  in  court  of  appeals,  188  N.  Y.  623,  81 
N.  E.  447. 

Messrs.  W.  B.  Burnet  and  J.  Aspinwall 
Hodge  for  plaintiff  in  error. 

Messrs.  F.  K.  Pendleton  and  Theodore 
Connoly  for  defendants  in  error. 

April  6,  1909.  Disnussed  with  costs,  oB 
motion  of  Mr.  Frederic  D.  McKenney,  in  be- 
half of  counsel  for  the  plaintiff  in  error. 


OsDEB  cm  Railboad  Telbgbaphebs,  Appel- 
lant, T.  LouisrajJB  ft  Nashyillb  Raut 
BOAD  Company.    [No.  136.] 
Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Western  Distriot  of 
Kentucky. 
See  same  case  below,  148  Fed.  487. 
Mr.  Benjamin  F.  Washer  for  appellant. 
Messrs.  James  P.  Helm,  Henry  L.  Stone, 
and  Benjamin  D.  Warfield  for  appellee. 

April  7,  1909.  Dismissed  with  costs,  pur- 
suant to  the  Sixteenth  Rule,  on  motion  of 
Mr.  T.  Kennedy  Helm  for  the  appellee.  . 


Emetebio  Altabee,  Poteneia  Mariano,  «t 
al..  Plaintiffs  in  Error,  v.  Sevebina  Leb- 
HA  Mabtinez  de  Almeda.     [No.  147.] 
In  Error  to  the  Supreme  Court  of  the 
Philippine  Islands. 

Mr.  John  M.  Thurston  for  plaintiffs  in  er- 
ror. 

Messrs.  Marion  Butler,  Josiah  M.  Vale, 
and  Lionel  D.  Hargis  for  defendant  in  er- 
ror. 

April  8,  1900.  Dismissed  with  costs,  pur- 
suant to  the  Tenth  Rule. 


Bz  pabte:  In  the  hatteb  or  the  Consol- 
idated RUBBEB  TiBE  CoicpAHT,  Petitioner. 
[No.  — ,  OriginaL] 
Motion  for  leave  to  iUe  petition  for  a 

Writ  of  Prohibition. 
Mr.  Charles  W.  Stapleton  for  peililonar. 
April  12,  1009.    Denied. 
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Oos. 


VAirniE  Frass  et  al.,  Petitioners,  ▼.  Fbed 

FixumQ  et  al.    [No.  744.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

Messrs.  F.  M.  Etheridge  and  J.  M.  Mc- 
Cormick  for  petitioners. 

Messrs.  Maurice  E.  Locke,  J.  W.  Perry, 
M.  M.  Crane,  and  William  J.  McKie  for 
respondents. 

April  12,  1909.    Denied. 


Fbank  Yesbera,  Petitioner,  ▼.  Habdsstt 

Manufaotubinq    Compact,    etc      [No. 

763.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit. 

See  same  case  below,  166  Fed.  120. 

Messrs.  Thomas  H.  Traoey  and  Almon 
Hall  for  petitioner. 

Mr.  Melyille  Church  for  respondents. 

April  12,  1909.    Denied. 


John  B.  Heokbndorn,  Petitioner,  ▼•  UnmD 

States.    [No.  763.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

See  same  case  below,  89  0.  C.  A.  165,  162 
Fed.  141. 

Messrs.  Everit  Brown  and  H.  J.  Cookin- 
ham  for  petitioner. 

The  Attorney  General  and  the  Solicitor 
General  for  respondent. 

April  12,  1909.    Denied. 


Wou*  Bbothebs  &  Company,  Petitioner,  t. 

Haiolton-Bbown  Shoe  Company,    [No. 

764.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

See  same  case  below,  165  Fed.  413. 

Messrs.  Lawrence  Maxwell  and  Simeon 
M.  Johnson  for  petitioner. 

Messrs.  Joseph  R.  Bdson  and  Paul  Bake- 
well  for  respondent. 

April  12,  1909.    Denied. 


New  Yobk,  New  Haven  ft  Habttobd  Rail- 
BOAO  Company,  Petitioner,  y.  Walter 
Bakxb  ft  Company,  Limitbd.  [No.  771.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Seoond  Circuit. 
See  same  case  below,  168  Fed.  248. 
Mr.  William  Greenough  for  petitioner. 
Menn.  Eugene  P.  Carver  aiid  Horace  L. 

Ohfljnsj  for  respondent 
AprU  12,  1909.    Denied. 


United  States  or  Amebioa,  Petitioner^  ▼• 

Daniel  Gabbioan.    [No.  772.] 

Petition  for  a  Writ  of  Certiorari  to  tlia 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

See  same  case  below,  89  C.  C.  A.  494,  169 
Fed.  16. 

Messrs.  Alfred  S.  Austrian  and  John  B» 
Daish  for  petitioner. 

No  appearance  for  respondent. 

April  12,  1909.    Denied. 


CoBN  Pbodugts  Rehnino  Company,  Peti* 

tioner,  v.  GEOitaE  F.  Habding  et  al.    [Now 

773.] 

Petition  for  a  Writ  of  Certiorari  to  tho 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

See  same  ease  below,  168  Fed.  658. 

Messrs.  Levy  Mayer  and  John  B.  Daish 
for  petitioner. 

Mr.  George  F.  Harding  for  respondents. 

April  12,  1909.    Denied. 


Eagle  Oil  Company  et  al.,  Petitioners,  t. 

Vacuum  On.  Company.     [No.  788.] 

Petition  for  a  Writ  of  Certiorari  to  tlia 
United  iStates  Circuit  Court  of  Appeals  for 
the  Third  arcuit 

See  same  case  below,  89  C.  G.  A.  463,  162 
Fed.  671. 

Mr.  Eugene  Mackey  for  petitioners. 

Messrs.  C.  Schuyler  Davit  and  Howard 
L.  Osgood  for  respondent. 

April  12,  1909.    Denied. 


CoBN  PBODU0T8  REFINING  COMPANY,  Peti- 
tioner, V.  BoBiBT  Kino.    [No.  789.] 
Petition  for  a  Writ  of  Certiorari  to  tlM 

United  States  Circuit  Court  of  Appeals  for 

the  Seventh  Circuit. 
See  same  ease  below,  168  Fed.  892. 
Mr.  John  B.  Daish  for  petitioner. 
Mr.  Lindorf  0.  Whitnel  for  respondents 
April  12,  1909.    Denied. 


HuAOHUGA  Water  Company,  Appellant,  t* 
City  or  Tombstone.    [Ko.  160.] 
Appeal  from  the  Supreme  Court  of  tlia 

Territory  of  Arixona. 
Mr.  Allen  R.  English  for  appellani. 
Mr.  H.  L.  Pickett  for  apples. 
April    14,   1909.    Dismissed  with 

pursuant  to  the  Tenth  Role. 


J008. 


lOEMORANDUM  fiACTBfL 


Pere  Alfredo  Luis  Baoun,  Superior  Gen- 
eral, ete.,  Appellant,  t.  Cusenieb  Ooh- 
PAKY.     [No.  614.] 
Petition  and  cross  petition  for  a  Writ  of 

Certiorari    to    the    United    States    Circuit 

Court  of  Appeals  for  the  Second  Circuit. 
Messrs.  Philip  Mauro  and  C.  A.  L.  Mas- 

«ie  for  appellant. 
Messrs.  Roger  Foster  and  A.  L.  Pinooffs 

for  appellee. 

April  19,  1909.    Granted. 


Bbown-Ketohaic  Iron  Works,  Petitioner, 

▼.   Bank  of  Commerce  &  Trust  Coh- 

PANT  et  al.     (No.  768.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit. 

See  same  case  below,  166  Fed.  308. 

Mr.  Caruthers  Ewing  for  petitioner. 

Mr.  J.  W.  Canada  for  respondents. 

April  19,  1909.    Denied. 


North  CABOLnrA  Mnmro  Coicpakt,  Peti- 
tioner, T.  G.  R.  WssTFELiyr  et  sL     [No. 
702.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fourth  Circuit. 
See  same  case  below,  166  Fed.  706. 
Messrs.  James  H.  Merrimon,  Charles  A. 

Moore,  Joseph  J.  Hooker,  and  Thomas  S. 

Bollins  for  petitioner. 
Mr.  Alfred  S.  Barnard  for  respondents. 
April  19,  1900.    Denied. 


La    Compaonis    GEirasAue    TkAirsATLAN- 

nQUE,  Petitioner,  t.  Patrick  MAoinBB. 

[No.  798.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

See  same  ease  below,  168  Fed.  34. 

Mr.  Joseph  P.  Nolan  for  petitioner. 

No  appearance  for  respondent. 

April  19,  1909.    Denied. 


UifiTiD  States,  Petitioner,  t.  Bernard  Get- 

ROBN.    [No.  796.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit 

The  Attorney  General  and  the  Solieitor 
Cteneral  for  petitioner. 

Messxs.  W.  Widcham  Smith  sad  John  K. 
Miszwell  for  respondent 

Aprfl  19,  1909.    Granted. 


Kaksab   Cnr   Soxttherh   Railway  Cox- 

PAirr,  Plaintiff  in  Error,  t.  Oixjb  M.  Hsir- 

RiE,  ete.,  et  al.    [Na  648.] 

In  Brror  to  the  Supreme  Court  of  tlis 
State  of  Arkansas. 

Messrs.  James  F.  Read,  James  B.  McDob« 
ough,  and  Samuel  W.  Moore  for  plaintiff  in 
error. 

Mr.  William  H.  Arnold  for  defendants  in 
error. 

April  19,  1909.  Per  Curiam:  Writ  of  Br- 
ror dismissed  for  want  of  jurisdiction.  Gulf, 
C.  A  S.  F.  R.  Co.  V.  Texas,  204  U.  S.  411, 

51  L.  ed.  545,  27  Sup.  Ct  Rep.  360;  Behn 
T.  CampbeU,  205  U.  a  407,  51  L.  ed.  859, 
27  Sup.  Ct.  Rep.  502;  Leathe  ▼.  Thomas, 
207  U.  S.  03,  52  L.  ed.  118,  28  Sup.  Ct 
Rep.  30;  Stickney  y.  Kelsey,  209  U.  8.  410, 

52  L.  ed.  863,  28  Sup.  Ct  Rep.  508;  Waters- 
Pierce  on  Co.  V.  Texas,  212  U.  S.  86,  63  U 
ed.  «— ,  29  Sup.  Ct  Bep.  220. 


LOUIBTIIXB  A  SOUTHIBF  IlTDZAKA  TlBAOTIOV 

CouPAKT,  Plaintiff  in  Brror,  ▼.  Zaoh  T. 

Leap.    [No.  186.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Indiana. 

Mr.  Merrill  Moores  for  plaintiff  in  error. 

Messrs.  George  B.  SuUiTan  and  Horace  L. 
B.  Atkisson  for  defendant  in  error. 

April  22,  1909.  Dismissed  with  costly 
pursunt  to  the  Tenth  Rule. 


IsiDOBB   Metebson,   Petitioner,  ▼•   Habbt 

Habt,  et  aL,  ete.    [No.  785.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  AppeiJs  for 
the  Second  Circuit 

See  same  case  below,  167  Fed.  965. 

Mr.  Geoige  Ryall  for  petitioner. 

Mr.  Benjamin  N.  Cardoso  for  respond* 
ents. 

April  26,  1909.    Denied. 


Mbibopolxtah    Tbust    CoicPAirr   or   vhs 

CiTT  OP  New  Yobk,  Petitioner,  ▼.  Ceh- 

TBAL  Tbubt  CoicPAHT  OP  New  Yobk  et  al. 

[No.  804.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit 

See  same  case  below,  168  Fed.  1021. 

Messrs.  James  Byrne,  Carl  Taylor,  L»  L. 
Lewis,  and  R.  B.  Daris  for  petitioner. 

Messrs.  Henxy  W.  Anderson,  Arthur  H. 
Van  Brunt,  Hill  Carter,  and  John  Piekxsll 
for  respondents. 

Aoril  26,  1909. 
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H.  MuELLEB  MANxnrAOTUBma  Coupant,  Pe- 
titioner, ▼.  Joseph  H.  Qlaubeb.     [No. 
809.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Seventh  Circuit. 

See  same  ease  below,  169  Fed.  110. 
Messrs.  Charles  E.  Pickard,  A.  H.  Adams, 

and  J.  L.  Jackson  for  petitioner. 
Messrs.    Charles   C.   Linthieum   and    W. 

Clyde  Jones  for  respondent. 
April  26,  1909.    Denied. 


O.  J.  Hn.L  et  al.,  Petitioners,  t.  Geobob  W. 

Walkeb,  etc.     [No.  812.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

See  same  case  below,  167  Fed.  241. 

Messrs.  George  B.  Webster  and  Clayton 
S.  Emig  for  petitioners. 

No  appearance  for  respondent. 

April  26,  1909.    Denied. 


St.  Paul,  MiifNEAPous,  ft  Manitoba  Rail- 
way CoMPAirr  and  Great  Northern  Rail- 
way Company,  Plaintiffs  in  Error,  ▼. 
Stats  of  Minnesota  ex  bel.  Cnr  or 
Minneapolis.  [No.  162.] 
In  Error  to  the  Supreme  Court  of  the 

State  of  Minnesota. 

See  same  case  below  on  first  appeal,  98 

Minn.  380,  120  Am.  St.  Rep.  681,  108  N.  W. 

261,  8  A.  &  E.  Ann.  Cas.  1047;  second  ap- 
peal, 101  Minn.  645,  112  N.  W.  1142. 
Messrs.  Rome  G.  Brown,  William  R.  Begg; 

and  Charles  S.  Albert  for  plaintiffs  in  error. 
Messrs.  Frank  Healy  and  Albert  E.  Clarke 

for  defendant  in  error. 

April  26,  1909.    Per  Owriam:    Judgment 

affirmed  on  authority  of  Northern  P.  R.  Co. 

T.  Minnesota,  208  U.  S.  683,  62  L.  ed.  630, 

28  Sup.  Ct  Rep.  341. 


Michael  Donohob,  Appellant,  t.  El  Paso  & 

SOUTHWSSTEBN  RaILBOAO  COMPANT.     [No. 

616.] 

Appeal  from  the  Supreme  Court  of  the 
Territory  of  Arizona. 

Mr.  Charles  F.  Ainsworth  for  appellant. 

Messrs.  A.  B.  Browne,  Alexander  Britton, 
and  E.  E.  Ellenwood  for  appellee. 

April  26,  1909.  Per  OuHam:  Judgment 
affirmed.  Rqberts  t.  Northern  P.  R.  Co.  168 
U.  S.  1,  39  L.  ed.  873,  16  Sup.  Ct  Rep.  766; 
Northern  P.  R.  Co.  t.  Smith,  171  U.  S.  260, 
48  L.  ed.  167,  18  Sup.  Ct  Rep.  794. 


GflOBGS  W.  Thomas,  Plaintiff  in  Error,  ▼• 

SoxTTH    Side    Elevated   Railway    Com* 

PANT.     [No.  167.] 

In  Error  to  the  Supreme  Court  of  tte 
State  of  lUinois. 

See  same  case  below,  218  111.  671,  75  Nl 
E.  1058. 

Mr.  George  W.  Thomas,  in  propria  per- 

SOflO. 

Messrs.  Monroe  L.  Willard  and  Cecil  Pag» 
for  defendant  in  error. 

April  26,  1909.  Per  Curiam:  Writ  of 
Error  dismissed  for  want  of  jurisdiction* 
Stevens  v.  Nichols,  157  U.  S.  370,  39  L.  ed. 
736,  16  Sup.  Ct.  Rep.  640;  Loeber  v.  Schroe* 
der,  149  U.  S.  580,  37  L.  ed.  856,  13  Supw 
Ct  Rep.  934;  Central  Land  Co.  ▼.  Laidr 
ley,  159  U.  S.  103,  40  L.  ed.  91,  16  Sup.  CU 
Rep.  80;  A.  Backus,  Jr.,  &  Sons  ▼.  Fori 
Street  Union  Depot  Co.  169  U.  S.  557,  42 
L.  ed.  853,  18  Sup.  Ct.  Rep.  445;  Ballard  ▼» 
Hunter,  204  U.  S.  241,  51  L.  ed.  461,  27 
Sup.  Ct  Rep.  261;  Tracy  v.  Ginzberg,  206 
U.  S.  170,  51  L.  ed.  755,  27  Sup.  Ct  Rep. 
461 ;  Rusch  ▼.  John  Duncan  Land  &  Min.  Co. 
211  U.  S.  626,  53  L.  ed.  — ^,29  Sup.  Ct 
Repu  172. 

Fbans  J.  Logan  et  al..  Appellants,  ▼.  Fabic* 

BBS'  Deposit  National  Bank  or  Pittb- 

BUBOH,  Pa.  et  aL    [No.  746.] 

Appeal  from  the  United  States  Cirouit 
Court  of  Appeals  for  the  Fourth  Circuit 

See  same  case  below,  168  Fed.  465. 

Mr.  Hector  M.  Hitchings  for  appellants. 

Messrs.  A.  Leo  Weil  and  B.  M.  Ambler  for 
appellees. 

April  26, 1909.  Per  Curiam:  Appeal  dis- 
missed for  want  of  jurisdiction  on  authority 
of  Coder  t.  Arts,  decided  April  5,  1909,  215 
U.S.  223,  53  L^ed. — ,2&  Sup.  Ct  Repw  436. 


Gbeat  Nobthebn  Railway  Coicpant,  Plaim- 

tiff  in  Error,  ▼.  United  States.     [Now 

595.] 

In  Error  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

Mr.  Joseph  G.  Dudley  for  plaintiff  in  er> 
ror. 

The  Attorney  General  for  defendant  in  er> 
ror. 

April  26,  1909.  Dismissed  on  motion  of 
eounsel  for  plaintiff  in  error. 


Ex  pabte:    In  the  katteb  op  Isaao  Eb^ 
LEB,  Petitioner.    [No.  — ,  Original.] 
Motion  for  leave  to  file  a  petition  f6r  a 

Writ  of  Mandamus. 
Mr.  Abraham  A.  Bennan  for  petition«r. 
May  8,  1909.    Denied. 


190S. 


MEMORANDUM  GASB& 


FmEuiT  &  Gabualtt  Coscpant  of  New 
YoBK,   Plaintiff  in   Error,  t.   Southebk 
Railway  News  Company.    [No.  165.] 
In  Error  to  the  Court  of  Appeals  of  the 
State  of  Kentucky. 

See  same  case  below,  31  Ky.  L.  Rep.  56, 
101   S.  W.  900. 

Mr.  William  H.  Field  for  plaintiff  in  er- 
Tor. 

Mr.  Charles  F.  Taylor  for  defendant  in  er- 
ror. 

April  26,  1909.  Per  Curiam :  Writ  of  Er- 
ror dismissed  for  want  of  jurisdiction.  Cen- 
tral Land  Co.  y.  Laidley,  159  U.  S.  103,  40 
L.  ed.  01,  16  Sup.  Ct.  Rep.  80;  Sayward  ▼. 
Benny,  158  U.  S.  180,  30  L.  ed.  941,  15  Sup. 
Ct  Rep.  777;  Bacon  ▼.  Texas,  163  U.  S.  207, 
41  L.  ed.  132,  16  Sup.  Ct.  Rep.  1023;  Burt 
▼.  Smith,  203  U.  S.  136,  61  L.  ed.  126,  27 
Sup.  Ct.  Rep.  37;  Barrington  y.  Missouri, 
205  U.  S.  485,  51  L.  ed.  893,  27  Sup.  Ct 
Rep.  582;  Tracy  ▼.  Ginzberg,  206  U.  S.  170, 
-61  L.  ed.  755,  27  Sup.  Ct.  Rep.  461 ;  Thomp- 
son Y.  Kentucky,  209  U.  S.  340,  52  L.  ed. 
422,  28  Sup.  Ct  Rep.  533. 


€.  Elmeb  Smith  et  al.,  Executors,  etc,  Ap- 
pellants, Y.  KlVQ  OF  AmZONA  MlNINQ  ft 

MiixiNo  Company  et  al.    [No.  195.] 

In  Error  to  the  Supreme  Court  of  the 
Territory  of  Arizona. 

Mr.  J.  F.  Conroy  for  appellants. 

Mr.  Eugene  S.  Iycs  for  appellees. 

April  27, 1909.  Dismissed  with  costs,  par' 
«aant  to  the  Tenth  Rule. 


Caitdido  Aoobta,  Antonio  Aeosta,  and  An- 

■elmo  Aeosta,  Appellants,  y.  Pboflb  of 

POBTO  Rioo.    [No.  199.] 

In  Error  to  the  Supreme  Court  of  Porto 
Rieo. 

Mr.  N.  B.  K.  Pettingill  for  appellants. 

No  appearance  for  appellees. 

April  28,  1909.  Dismissed  with  costs,  on 
motion  of  Mr.  George  H.  Lamar  in  behalf 
of  eounsel  for  the  appellants. 


GsNTUBY  MsBOANTiLB  CoMPANT,  Plaintiff  in 

Error,  y.  John  Hofman  Compaitt.    [No. 

718.] 

In  Error  to  the  Court  of  Appeals  of  the 
State  of  New  York. 

Mr.  Herbert  D.  Bailey  for  plaintiff  in  er- 
ror. 

Mr.  John  A.  Barhite  for  defendant  in  er- 
ror. 

April  29,  1909.  Judgment  reYersed,  upon 
eonfession  of  error  and  request  of  defendant 
in  error,  and  cause  remanded  to  be  proceed- 
ed in  according  to  law  and  justice.  I 


jACEiiiTHo  MzouKL,  Plaintiff  in  Error,  r. 
Tebbitobt  of  Hawaii.    [No.'211.] 
In  Error  to  the  Supreme  Court  of  the 

Territory  of  Hawaii. 
Mr.  Jacintho  Miguel  in  propria  persona. 
No  appearance  for  defendant  in  error. 
April  30,  1909.    Dismissed  with  costs  por- 

suant  to  the  Tenth  Rule. 


MisBouBi,  Kansas,  &  Texas  Railway  Ooif- 

PANY  OF  Texas  et  al.,  Plaintiffs  in  Error. 

V.  S.  M.  Kennedy.    [No.  817.] 

In  Error  to  the  Court  of  CiYil  Appeals  for 
the  Third  Supreme  Judicial  District  of  tlie 
State  of  Texas. 

See  same  ease  below  (Tex.  CiY.  App.)  112 
S.  W.  339. 

Messrs.  James  Hagerman,  nT.  M.  Bryson, 
and  A.  B.  Browne  for  plaintiffs  in  error. 

Mr.  Charles  A.  Culberson  for  defendant  in 
error. 

May  3,  1909.  Dismissed  for  want  of  jn* 
ri^iction. 


A.  J.  Fenn,  Petitioner,  y.  W.  H.  Jjouibeum, 

Use,  ete.    [No.  786.] 

Petition  for  a  Writ  of  Certiorari  to  tlie 
United  States  arcuit  Court  of  Appeals  for 
the  Fifth  Circuit 

See  same  case  below,  87  C.  0.  A.  670,  100 
Fed.  458. 

Messrs.  H.  A.  Herbert,  Benjamin  MicoOp 
and  Richard  P.  Whiteley  for  petitioner. 

Mr.  Fredericic  T.  Myers  for  respondents 

May  8,  1909.    Denied. 


Chabubs  Niokell,   Petitioner,  y.   Uifina> 

States.    [No.  794.] 

Petition  for  a  Writ  of  Certiorari  to  th« 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit 

See  same  ease  below,  88  C.  C.  A.  562,  161 
Fed.  702;  on  rehearing,  167  Fed.  741. 

Messrs.  Thomas  CDay  and  Martin  L. 
Pipes  for  petitioner. 

The  Attorney  General  and  the  Solicitor 
General  for  respondent 

May  8,  1909.    Denied. 


Walter  S.  Eddy  et  al..  Executors,  etc..  Peti- 
tioners, Y.  Oaboune  M.  Eddy.  [No.  800.] 
Petition  for  a  Writ  of  Certiorari  to  ths 

United  States  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit 
See  same  case  below,  168  Fed.  500. 
Messrs.  Watts  S.  Humphrsy  and  BentoB 

Hanchett  for  petitioners. 
Mr.  Alfred  Lucking  for  respondent. 
May  8,  1900.   Denied. 
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J.  A.  SoBiTEN  CoicPAiiTy  Petitioner,  ▼. 

M.  Newcomeb  et  al.    [Ko.  801.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  areuit. 

See  same  case  below,  168  Fed.  621. 

Messrs.  Arthur  ▼.  Briesen  and  George  W. 
Case,  Jr.,  for  petitioner. 

Messrs.  T.  S.  Webb  and  Lewis  M.  G.  Baker 
for  respondents. 

May  8,  1009.    Denied. 


Snabb  ft  Tbust  CoMPA2fT,   Petitioner,  ▼. 

Faitnib  Fbixdkan,  by  Her  Next  Friend, 

Samuel  Friedman.     [No.  806.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Cireuit. 

See  same  case  below,  169  Fed.  1. 

Mr.  Hector  M.  Hitchings  for  petitioner. 

No  appearance  for  respondent. 

May  8,  1909.    Denied. 


Petitioner,   r.   JjAXM 

ft    WATEB    COICPANT. 


William    N.   Caicp, 

Dbummond  Cajtal 

[No.  808.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit 

See  same  case  below,  168  Fed.  288. 

Messrs.  J.  H.  Corbitt  and  T.  D.  Savag« 
for  petitioner. 

Mr.  Theodore  S.  Gamett  for  respondent. 

May  8,  1909.    Denied. 


Clauds  W.  Mabon,  Petitioner,  ▼•  UicircD 

States.    [No.  810.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit. 

See  same  case  below,  89  C.  0.  A.  68,  162 
Fed.  23. 

Mr.  G.  A.  Hanson,  for  petitioner. 

The  Attorney  General,  the  Solicitor  Gen- 
eral and  Assistant  Attorney  General  Fowler 
for  respondent. 

May  8,  1909.    Denied. 


POOAH02VTA8  CoAL  ft  CoKB  CoicPANT,  Peti- 
tioner, T.  Joseph  S.  Gillespie.  [No. 
811.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit. 
See  same  case  below,  163  Fed.  992. 
Messrs.  Joseph  S.  Clark  and  A.  W.  Rey- 
nolds for  petitioner. 

Messrs.  Holmes  Conrad  and  J«  W.  Chap- 
man for  respondent. 
May  8«  1909.    Denied. 


W.  a  Hablah  et  al..  Petitioners,  ▼.  Vwaam 

States.    [No.  818.] 

Petition  for  a  Writ  of  Certiorari  to  Ite 
United  States  areuit  Court  of  Appeals  for 
the  Fifth  Cireuit. 

Messrs.  William  W.  Floumoy  and  J.  F» 
Stallings  for  petitioners. 

The  Attorney  General  and  Assistant  A^ 
tomey  General  Russell  for  respondent. 

May  8,  1909.    Denied. 


RoBEBT  Gaixagheb  et  aL,  Petitioners,  t. 

UifiTiD  States.    [No.  814.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Cireuit  Court  of  Appeals  for 
the  Fifth  Circuit 

Messrs.  William  W.  Floumoy  and  J.  F. 
Stallings  for  petitioners. 

The  Attorney  General  and  Assistant  A^ 
tomey  General  Russell  for  respondent. 

May  8,  1909.    Denied. 


B.  L.  ViOKEBS  et  al..  Petitioners,  r.  UinnB 

States.    [No.  815.] 

Petition  for  a  Writ  of  Certiorari  to  tlis 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

Mr.  William  W.  Floumoy  for  petitioners. 

The  Attomey  General  and  the  Solicitor 
General  for  the  respondent. 

May  8,  1909.    Denied. 


Fbedebiok  J.  LisifAir  et  al..  Petitioners,  w. 
Milwaukee,   Lake  Shobe,   ft  Westebv 
Railway  Cohpant  et  al.    [No.  816.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Seyenth  Circuit. 
Messrs.  J.  J.  Darlington,  Delos  McCardj» 

and  Charles  K.  Allen  for  petitioners. 
Mr.  Edward  M.  Hyzer  for  respondents. 
May  8,  1909.    Denied. 


Illinois  Centbal  Railboad  Coicpant,  F^ 
titioner,  t.  United  States.    [No.  818.] 
Petition  for  a  Writ  of  Certiorari  to  thb 

United  States  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit 
Messrs.  Edmund  F.  Trabue,  J.  C.  Doolsa, 

Attilla  Coz,  Jr.,  and  Blewett  Lee  for  psti- 

tioner. 
The  Attomey  General  sad  ths  SoUeltor 

General  for  respondent. 
May  8,  1909.    Denied. 
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Amupb  KiTnuBB,  Petitioner,  ▼.  Hinsdaxjb, 
SxiTR,  &  OoicPANT  et  al.    [No.  832.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 
See  same  case  below,  168  Fed.  1021. 
Mr.  Max  J.  Eohler  for  petitioner. 
Mr.  Benjamin  Tuska  for  respondents. 
May  3,  1909.    Denied. 


Tba8  &  Pacitio  Railway  Compant  et  al., 

Plaintiffs   in  Error,  ▼.   W.   H.  Tucexb, 

Guardian,  etc.    [No.  847.] 

In  Error  to  the  Court  of  Ciril  Appeals  for 
the  Second  Supreme  Judicial  District  of  the 
State  of  Texas. 

Messrs.  John  F.  Dillon  and  W.  L.  Hall  for 
plaintiffs  in  error. 

Mr.  Theodore  Mack  for  defendant  in  er* 
ror. 

Maj  3,  1909.  Judgment  reversed  with 
costs,  upon  confession  of  error  and  request 
of  defendant  in  error,  and  cause  remanded 
to  be  proceeded  in  acoording  to  law  and 
Justice. 


LunuN  Laicd  &  LcTiCBiB  Co.,  Petitioner,  t. 

Bbaukont  Timbxb  Co.,  Lzkitkd.     [No. 

821.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

Mr.  A.  P.  Pajo  for  petitioner. 

No  appearance  for  respondent. 

May  17,  1909.    Denied. 


J.  L  Cask  Plow  Wobks  et  al..  Petitioners, 
▼.  Bbtant  ft  Bond  Co.     [No.  833.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit 
Messrs.  F.  M.  Etheridge,  and  J.  M.  Mc- 

Cormick  for  petitioners. 
No  appearance  for  respondent 
May  17,  1909.    Denied. 


CBfTBAL  or  GnmoiA  Railwat  Co.,  Petition- 
er, T.  Railboad  Commission  or  Atabama 
etal.    [No.  837.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  CHreuit 
Messrs.  Henry  C.  Cunningham,  Alexander 

R.  Lawton,  T.  M.  Cunningham,  Jr.,  and  R. 

E.  Steiner  for  petitioner. 
Messrs.  Alexander  M.  Garber  and  Samuel 

D.  Weakley  for  respondent 
May  17,  1909.    Denied. 


WBTBBir  Railway  or  Alabama,  PetltioMrt 

T.  RAnaoAD  Comxibbiok  or  Alabama 

et  al.     [No.  838.] 

Petition  for  a  Writ  of  Certiorari  to  tho 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit 

Mr.  Robert  E.  Steiner  for  petitioner. 

Messrs.  Alexander  M.  Garber  and  Samuel 
D.  Weakley  for  respondents. 

May  17,  1909.    Denied* 


South  ft  Nobtb  Atabama  Rahboao  Co., 

Petitioner,  t.  Railboad  Commission  cm 

Atjibama  et  aL    [No.  841.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit 

Messrs.  Albert  S.  Brandeis,  Gregory  L. 
Smith,  Henry  L.  Stone,  and  cieo.  W.  Jonet 
for  petitioner. 

Messrs.  Alexander  M.  Garber  and  Samuel 
D.  Weakley  for  respondents. 

May  17,  1909.    Denied. 

NaSHVILLB,     CHATTAJfOOOA,     ft     6T.     LOUU 

Railway,  Petitioner,  t.  Railboad  Com- 
mission OF  Alabama  et  al.    [No.  842.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Court  of  Appeals  for  the 

Fifth  Circuit 
Messrs.  Albert  S.  Brandeis,  Gregory  L, 

Smith,  Henry  L.  Stone,  and  Geo.  W.  Jones 

for  petitioner. 
Messrs.  Alexander  M.  Garber  and  Samud 

D.  Weakley  for  respondents. 
May  17,  1909.    Denied* 


Louisyillb  ft  Nashyillb  Railboad  Ca,  Pe- 
titioner, ▼.  Railboad  Commission  or  Air 
ABAMAetal.    [No.  843.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit 
Messrs.  Albert  S.  Brandeis,  Gregory  L. 

Smith,  Henry  L.  Stone,  and  Geo.  W.  Jones 

for  petitioner. 
Messrs.  Alexander  M.  Garber  and  Samuel 

D.  Weakley  for  respondents. 
May  17,  1909.    Denied. 


Centbal  Tbust  Company  of  New  Tobk, 

Petitioner,  ▼.  Raiukoad  Commission  ov 

Alabama  et  al.    [No.  845.]     . 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit 

Mr.  Adrian  H.  Joline  for  petitioner. 

Meesrs.  Alexander  M.  Garber  and  Samud 
D.  Weakly  for  respondents. 

May  17,  1909.    Denied. 


702 


20  SUPBBMB  COURT  RBFORTSB. 


Ooc 


CoBifCLL  BiB^MBOAT  CV).,  Owner,  ete.,  Peti- 
tioner, ▼.  WiLUAM  K.  Haiocoitd  et  aL 

[No.  849.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

See  same  case  below,  168  Fed.  603. 

Messrs.  J.  Parker  Kerlin  and  Amos  Van 
£tten  for  petitioner. 

Messrs.  James  Emerson  Carpenter  and 
Samuel  Park  for  respondents. 

May  17,  1900.    Denied. 


West  India  Steamship  Co.,  Petitioner,  t. 

Cltdb  Cohmebcial  Steamships,  Limited, 

Owner,  etc.    [No.  850.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

Mr.  Charles  S.  Haight  for  petitioner. 

Messrs.  J.  Parker  Kirlin  and  John  M. 
Woolsej  for  respondent. 

Maj  17,  1900.    Denied. 


John  C.  Ltnch,  Collector  of  Internal  Reve* 

nue,  Petitioner,  ▼.  Union  Trust  Co.  or 

San  Fsancisoo  et  al..   Trustees.     [No. 

851.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit 

See  same  case  below,  164  Fed.  161. 

The  Attorney  General  and  the  Solicitor 
<?eneral  for  petitioner. 

Mr.  H.  T.  Newcomb  for  respondents. 

Mr.  Barry  Mohun,  amiou9  euriw. 

May  17,  1900.    Denied. 


Yadkin  Riyeb  Poweb  Co.,  Plaintiff  in  Er- 
ror, V.  WniTNET  Co.     [No.  835.] 
In  Error  to  the  Supreme  Court  of  the 

-State  of  North  Carolina. 

See  same  ease  below  (N.  C.)  63  S.  B.  188. 
Messrs.  Wm.  A.  Guthrie  and  Frederick  M. 

Leonard  for  plaintiff  in  error. 
Messrs.  Thomas  Patterson,  Burton  Craige, 

Thomas  J.  Jerome,  and  W.  A.  Way  for  de- 

-fendant  in  error. 

May  17,  1009.     Writ  of  error  dismissed 

■for  the  want  of  jurisdiction. 


•Gbanite  Bituminous  Paving  Co.,  Appel- 
lant, ▼.  John  Landis  et  al.    [No.  528.] 
Appeal   from    the    Circuit   Court  of  the 
United  States  for  the  Eastern  District  of 
'Missouri. 

Messrs.  Edward  P.  Johnson  and  W.  L. 
•Sturdevant  for  appellant 
No  appearance  for  appellees. 
May  17,  1909.  Per  Curiam:  The  Circuit 
0>urt  properly  held  that  it  had  no  jurisdic- 
tion for  want  of  the  jurisdictional  amount, 
-and  its  decree  dismissing  the  bill  is  af- 
firmed with  costs. 


Towir  cm  SnuxBOAT  Bpbkqb  «t  aL,  Appel- 
lants, ▼.  Stsamboat  Sramos  Sleocho 
Co.    [N4>.  483.] 
Appeal  from   the  Cireoit  Court  of  tiM 

United  States  for  the  District  of  Coloradiw 
Mr.  Edward  P.  Costigan  for  appellants. 
Messrs.  T^son  S.  Dines,  Elmer  E.  Whitted, 

and  Peter  J.  Holme  for  appellee. 
May  17,  1900.    Dismissed  with  eost^  oa 

motion  of  counsel  for  appellants. 


Ed  Johnson,  Appellant,  ▼.  Statb  cm  Tev- 

NESSEB.      [No.   2.] 

Appeal  from  the  Circuit  Court  of  ths 
United  SUtes  for  the  Eastern  Distriei  of 
Tennessee. 

Mr.  E.  M.  Hewlett  for  appella 

No  appearance  for  appellee. 

May  24,  1000.  Appeal  abated  Ij  deatt 
of  appellant  and  ease  dismissed. 


United  States  Fdeutt  k  Ouabantt  Ool» 

Plaintiff   in   Error,   ▼•   United   States. 

[No.  170.] 

In  Error  to  the  United  States  CHreoit 
Court  of  Appeals  for  the  Ninth  Circuit. 

See  same  case  below,  80  a  a  A.  446,  150 
Fed.  550. 

Messrs.  Milton  S.  Gunn  and  J.  Kemp 
Bartlett  for  plaintiff  in  error. 

The  Attorney  General  and  Assistant  At* 
tomey  General  Russell  for  defendant  in  er- 
ror. 

May  24,  1000.  Judgment  affirmed  by  an 
equally  dirided  court,  and  cause  remanded 
to  the  Circuit  Court  of  the  United  States 
for  the  District  of  Montana. 


Ez  PASTE:  In  the  hatteb  cm  Henbt  C 
Peabson,  Petitioner.  [No.  — ^  OriginaL] 
Motion  for  leave  to  file  petition  for  a 

Writ  of  Mandamus. 
Messrs.  Charles  F.  Carusi,  C.  D.  Penne- 

baker,  and  Eugene  A.  Jones  for  petitioner. 
No  opposition. 
May  24,  1000.    Denied. 


Ex  PASTE!    In  the  icatteb  op  Wixxxax  J. 

ToBiN,  Petitioner.    [No.  — ,  Original.] 

Motion  for  leave  to  tile  petition  for  Writ 
of  Mandamus. 

Mr.  Samuel  A.  Anderson  for  petitiooifw 

No  opposition. 

May  24,  1000.    Denied. 
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Tang  Tun  et  al.,  Petitioners,  r.  Habbt  Ed- 
sell,  Chinese  Inspector,  etc.  [No.  852.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Ninth  Circuit. 
Mr.  James  A.  Kerr  for  petitioners. 
The  Attorney  General  and  the  Solicitor 

General  for  respondent. 
May  24,  1909.     Granted. 


UxrrED  States,  Petitioner,  ▼.  Albert  Eck* 

STEIN.     [No.  886.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

The  Attorney  General  and  the  Solicitor 
General  for  petitioner. 

Mr.  Albert  H.  Washburn  for  respondent. 

May  24,  1900.    Granted. 


A.  H.  Gbigsbt,  Petitioner,  t.  R.  L.  Russell 
et  al..  Administrators,  etc.    [No.  886.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit. 
Mr.  John  A.  Pitts  for  petitioner. 
No  appearance  for  respondents. 
May  24,  1009.    Granted. 


A.  D.  Clabes  et  uz.,  Petitioners,  r.  T.  W. 

Habbibon.     [No.  853.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

See  same  case  below,  164  Fed.  639. 

Mr.  Charles  A.  Clark  for  petitioners. 

Mr.  T.  W.  Harrison  for  respondent. 

May  24,  1909.    Denied. 


CoLOBADO  &  SouTHEBN  RAILWAY  Co.,  Peti- 
tioner, Y.  J.  J.  SATTEBnCLD.  [No.  861.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit. 

Mr.  Elmer  E.  Whitted  for  petitioner. 
Messrs.  Cone  Johnson  and  J.  M.  Edwards 

for  respondent. 
May  24,  1909.    Denied. 


Leeds  ft  Catun  Co.,  Petitioner,  ▼.  Ameb- 
ICAN  Gbaphophonb  Co.    [No.  865.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 
Mr.  Louis  Hicks  for  petitioner. 
Messrs.  Philip  Mauro  and  C  A.  L.  Maasie 

for  respondent. 
May  24,  1909.    Denied. 


Cnr  cm  Owosso,  Petitionar,  t.  Wabbbi 

Bbothebs  Co.    [No.  868.] 

Petition  for  a  Writ  of  Certiorari  to  th* 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit. 

See  same  case  below,  166  Fed.  300. 

Messrs.  Henry  N.  Paul,  Jr.,  and  Joseph  CL 
Frailey  for  petitioner. 

Messrs.  W.  K.  Richardson  and  James  M» 
Head  for  respondent. 

May  24,  1909.    Denied. 


New  Yobk  Pboduob  Exchange  Bank,  Pe- 
titioner,   y.    ROBEBT    PATEBSON    HOUSTOir 
et  al.,  etc.    [No.  872.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 
Mr.  James  E.  Kelly  for  petitioner. 
Messrs.  J.  Parker  Kirlin  and  Chas.  R» 

Hickoz  for  respondents. 
May  24,  1909.    Denied. 

United  States,  Petitioner,  t.  Rusoh  & 
Company  [No.  875]  United  States,  Pe- 
titioner, ▼.  Titus  Blatteb  &  Compant 
[No.  876];  and  United  States,  Petition- 
er, V.  W.  B.  QUAINTANCE  [No.  877]. 
Petitions  for  Writs  of  Certiorari  to  th» 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 

See  same  case  below,  167  Fed.  523. 

The  Attorney  General  and  the  Solicitor 

General  for  petitioner. 
Mr.  Albert  H.  Washburn  for  respondents.- 
May  24,  1909.    Denied. 


Tweedib  Tbadino  Company,  Petitioner,  ▼- 
WnjJAK   S.   Walsh   et  al.    [No.   879]; 
and  Tweedib  Tbadino  Compant,  Petition- 
er, ▼.  Steamship  Hebm,  etc.  [No.  880]. 
Petition  for  Writs  of  Certiorari  to  the- 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 
Mr.  Creorge  Hiram  Mann  for  petitioner. 
Messrs.  J.  Parker  Kirlin  and  Chas.  B. 

Hickoz  for  respondents. 
May  24,  1909.    Denied. 


W.  Fbank  Kinney,  Collector  of  Internal 
Revenue,  Petitioner,  ▼.  Samuel  Mobbis 
CoNANT  et  al..  Executors,  etc.  [No.  882.] 
Petition  for  a  Writ  of  Certiorari  to  tho^ 

United  States  Circuit  Court  of  Appeals  for 

the  First  Circuit. 
See  same  case  below,  166  Fed.  720. 
The  Attorney  General  and  the  Solicitor 

General  for  petitioner. 
Messrs.  Walter  F.  Angell  and  Frank  H- 

Swan  for  respondents. 
May  24,  1909.    Denied. 
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Ohahles  W.  Pihkwbt  et  ai.,  «ic.,  Petiticm- 

era,  ▼.  Ghuboh  Coopebaqb  Companx  et 

aL     [No.  884.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  AppeaU  for 
the  Second  Circuit. 

Mr.  Harrington  Putnam  for  petitioners. 

Messrs.  J.  Parker  Kirlin  and  Charles  B. 
Hickox  for  respondents. 

May  £4.  1909.    Denied. 


Norfolk  Coid  Storage  &  Ice  CbMPAirr,  Pe- 
titioner, T.  NoBix)LK  &  Western  Railway 
COHPANT.    [No.  887.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fourth  Circuit. 
See  same  case  below,  168  Fed.  1022. 
Messrs.  Floyd  Hughes  and  J.  L.  Jeffries 

for  petitioner. 
Messrs.  Theodore  W.  Reath,  R.  M.  Hughes, 

and  John  H.  Holt  for  respondent. 
Maj  24,  1909.  Denied. 


StBAVSHIP    BflBAlCAB    OoiffPAlTr,    LnciTED, 

Petitioner,  ▼.  Muitbon  SrsAifSHiP  Link 

[No.  889.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit 

See  same  case  below,  186  Fed.  722. 

Messrs.  J.  Parker  Kirlin  and  Charles  R. 
Hiekox  for  petitioner. 

Mr.  Charles  S.  Haight  for  respondent 

May  24»  1909.    Denied. 


New  York  ft  Porto  Rioo  Stbahsrip  Coic- 
FANT,  Petitioner,  ▼•  Arohiraij>  H.  Bull 
et  al..  Owners,  etc    [No.  890.] 
PetiUon  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit 
See  same  case  below,  167  Fed.  792. 
Mr.  Frederick  M.  Brown  for  petitioner. 
Messrs.  J.  Parker  Kirlin  and  Charles  R. 

Hiekoz  for  respondents. 
May  24,  1909.    Denied. 


Xx  PARTS:  In  the  if  attdk  op  Anton  Krib- 
iiANSON,  Petitioner.  [No.  — ,  Original.] 
Motion  for  leave  to  file  petition  for  a 

Writ  of  Mandamus. 


Mr.  Samuel  A.  Anderson  tor  petitioner. 

No  opposition. 

June  1,  1909.    Denied. 


F.  8.  Krbtsinoer,  Trustee,  Petitioner,  t. 

James  H.  Brown,  as  Executor,  etc..  et  aL 

[No.  864.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit 

See  same  case  below,  166  Fed.  612. 

Mr.  Henry  T.  Rogers  for  petitioner. 

Mr.  Henry  A.  Dubbs  for  respondents. 

June  1,  1909.    Denied. 


Unct)  States,  Petitioner,  t.  Berunqo^ 

Brown,  &  Meter.    [No.  896.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seoond  Circuit 

See  same  ease  below,  167  Fed.  800. 

The  Attorney  Qeneral  and  the  Solicitor 
General  for  petitioner. 

Mr.  Joseph  G.  Kammerlohr  for  lespond- 
ento.  * 

June  1,  1909.    Denied. 


JOENBON  R.  Morris,  Petitioner,  t.  Unub 

States.    [No.  897.] 

Petition  for  a  Writ  of  Certiorari  to  tlis 
United  States  Circuit  Court  of  Appeds  for 
the  Eighth  Circuit 

See  same  case  below  on  first  writ  of  error, 
88  a  a  A.  632,  161  Fed.  672;  seeond  writ 
of  error,  168  Fed.  682. 

Messrs.  Thomas  T.  Fauntleroy  and  fihs^ 
ard  Barclay  for  petitioner. 

The  Attorn^  General  and  the  SoUdtof 
General  for  respondent 

June  1,  1909.    Denied. 


Gila  Bend  Reservoir  ft  Irrigation  Cox* 

PANT  ▼•  Linn.     Same  v.  Gila  Wato 

Company.    [Nob.  199,  226.] 

These  cases  were  in  this  court  befoi«.  See 
171  U.  S.  685,  18  Sup.  Ct  942;  202  U.  & 
270,  26  Sup.  Ot  61S,  60  L.  Ed.  1028;  206 
U.  &  279,  27  Sup.  Ct  495,  51  Ii.  Bd.  801. 

B.  a  Oarkt  for  petitioner. 

March  16,  1909.  Motions  for  lesTe  to  ffle 
bills  of  review  in  the  lower  oouit  denied. 
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